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Gladwin  t;.  Lewib. 

It  Com.  49.] 

TBuncaoimo  Day.— A  servioe  of  civil  prooaBS  npon  this  day,  is  prohibited 
by  ttatnte,  and  is  therefore  Toid. 

Ebbob  to  the  saperior  court  in  an  action  for  an  escape.  The 
defendant  in  error,  who  was  defendant  below,  pleaded  in  abate* 
ment  that  the  writ  was  served  on  him  on  a  day  appointed  by  the 
governor  'as  a  day  of  public  thanksgiving,  and  not  on  any  other 
day.  Demurrer  to  the  plea,  and  judgment  thereon  for  the 
defendant,  to  reverse  which  this  writ  of  error  was  sued  out. 

Hotchkisa  and  Siorrs,  for  the  plaintiff  in  error,  contended, 
that  service  of  civil  process  on  a  thanksgiving  day,  was  not 
declared  void  by  the  statute,  and  was  not  within  the  prohibi- 
tion against  **  servile  labor,"  and  that  such  service  being  a  min- 
isterial act,  might,  at  common  law,  be  made  on  Sunday:  Mac- 
kaUet/B  case,  9  Co.  66;  S.  0.,  Oro.  Jac.  280;  Swann  v.  Broome,  3 
Burr.  1601.  And  so,  generally,  of  acts  not  judicial,  performed 
on  Sunday:  Bex  v.  BroCherUm,  1  Str.  702;  Drury  v.  Defontaine, 
1  Taun.  131,  135,  136. 

H.  L.  Hosmer,  for  the  defendant  in  error,  contended,  that  the 
service  of  process  on  thanksgiving  day,  was  within  the  prohibi- 
tion of  the  statute  against  '*  servile  labor,''  and  was,  therefore, 
void:  1  Com.  Con.  37;  1  Pow.  Con.  164, 165;  1  Swift's  Dig.  213; 
MUcheU  V.  SmUh,  4  Dall.  269;  2  Lil.  Abr.  807;  Wight  v.  Oeer,  1 
Boot,  474. 

Braxxabd,  J.    The  question  in  this  case  is,  whethei  the  serv« 
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ioe  of  oivil  process  on  a  thanksgiying  day  in  Oonneciicut  ia 
Talid.  We  need  not  discuss  the  question,  whether  at  the  com- 
mon law,  the  service  of  civil  process  on  the  Sabbath  is  good. 
Admit  it.  Neither  is  it  necessary  to  comment  on,  or  call  in  aid 
the  several  English  statutes  in  relation  to  the  subject.  There 
w^pe  two  made  in  the  reign  of  Oharles  II;  one,  I  believe,  of  the 
24th,  the  other  of  the  27th.  The  subject  was  early  taken  into 
consideration  by  our  legislature.  Oar  pious  ancestors  think- 
ing, perhaps,  that  the  divine  command,  a  command,  in  my  view, 
exceedingly  broad,  **  Six.  days  shalt  thou  labor  and  do  all  thy 
work,  but  the  seventh  is  the  Sabbath  of  the  Lord,  thy  God,''  not 
sufficiently  explicit,  not  expressly  prohibiting  the  service  of  writs 
on  the  Sabbath,  or  perhaps  thinking  that  legislative  sanction 
might  not  be  amiss,  enacted  what,  in  substance,  is  retained  in 
our  present  statute:  '*  That  if  any  civil  process  shall  be  issued 
or  served  between  the  setting  of  the  sun,  on  Saturday  night,  and 
twelve  o'clock  of  the  succeeding  Lord's  day  night,  it  shall  be 
void." 

This  settles  the  question  as  to  the  service  of  civil  process  on 
the  Sabbath  in  Oonnecticut;  but  it  is  said  that  in  the  statute 
entitled  *'  Sabbath,"  there  is  a  marked  and  material  distinction 
between  the  Sabbath  and  days  of  thanksgiving;  that  although 
the  service  of  civil  process  is  expressly  prohibited  on  the  one,  it 
is  not  on  the  other.  It  must  be  admitted  that  in  Connecticut, 
the  service  of  civil  process  is  the  subject  of  civil,  not  of  religious 
regulation.  The  eighth  section  of  the  statute,  which  relates  to 
the  observance  of  days  of  thanksgiving,  is:  ''  That  all  persons 
shall  abstain  from  every  kind  of  servile  labor  and  vain  recrea- 
tion, works  of  necessity  and  mercy  excepted."  The  words  of 
the  statute,  first  section,  are:  "  No  person  on  the  Sabbath  shall 
do  any  secular  business,  works  of  necessity  and  mercy  excepted." 
It  is  contended  that  although  the  service  of  civil  process  on  the 
Sabbath  is  made  void,  yet  the  same  service  on  days  of  thanks- 
giving is  only  prohibited.  I  am  not  about  to  enter  into  the  dis* 
cussion  of  the  distinction  between  void  and  voidable;  I  will  only 
say,  that  an  act  by  law  prohibited,  can  not  be  sanctioned  and 
made  valid  by  the  payment  of  a  fine  or  penalty. 

It  is  further  contended  that  there  is  a  distinction  between  the 
two  sections  of  the  statute;  between  *'  secular  business, "  and 
''  servile  labor;"  that  the  service  of  a  writ  may  be  called  secular 
business,  but  not  servile  labor.  There  is,  indeed,  a  di£ference 
in  expression,  but,  I  think,  not  in  principle.  The  service  of  a 
writ  is  labor,  and  generally  servile.    A  sheriff  may  race  his 
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hone  after  a  fugitdve  debtor,  and  find  the  exeroise  seryile 
enough;  and,  I  think,  common  sense  woold  say  it  was  also 
secular.  It  is  farther  said  that  the  service  of  civil  process  on  a 
thanksgiving  day  may  be  necessary.  Without  commenting  on 
the  word  "  necessity,''  as  used  in  the  several  sections  of  the 
statute  referred  to,  it  is  sufficient  to  observe  that  the  expression 
*' works  of  mercy  and  necessity  excepted,"  is  used  in  the 
first  section  of  the  statute  in  relation  to  the  Sabbath,  and 
also  in  the  eighth,  in  relation  to  days  of  thanksgiving.  But 
the  fifth  section,  in  relation  to  the  service  of  civil  process,  ad- 
mits of  no  exception  of  "  necessities.''  Besides,  the  service  of 
civil  process  on  days  set  apart  for  religious  observance,  either 
by  divine  command  or  civil  authority,  can  not  be  said  to  be  a 
work  of  necessity,  much  less  of  mercy. 

I  would  advise  that  the  judgment  of  the  superior  court  be 
affirmed. 

H06MEB,  O.  J.,  was  of  the  same  opinion. 
Pkkebs  and  Bbisiol,  JJ.,  dissented. 
Judgment  affirmed. 


JuBicsAL  Aon  OH  SuHBAT. — See  Ofdeman  v.  HemUrmmp  12  Am.  Dec.  29(V 
sod  note. 


Jones  v.  Jones. 

[6  Ooni.  Ul.] 

DiBD,  DnJViKr  iunsB  Death. — ^A  deed  ezeoated  by  the  grantor,  bat  re- 
tained in  his  poaeeaBion,  with  direction!  to  hia  wife  to  file  it  for  record, 
after  hia  deoeaae^  ia  inoperative  for  want  of  delivety  in  the  life-time  of 
the  grantor. 

Snomo  PxBVOBiCAKGB  OF  YoLUirrABT  OoHTRAcr.— If  a  parent,  in  oonaid- 
eration  of  love  and  affection,  make  a  deed  to  hia  family,  which  ia  in- 
opeiative  for  want  of  delivery  in  hia  lif  e*time^  equity  will  aid  the  granteeai 
and  aecore  them  the  legal  title. 

A  YounffTABT  CoHVET ANOB  made  with  a  view  to  a  family  aettlement  will 
be  effectoated  and  recognized  in  equity. 

BsLX.  for  the  specific  execution  of  the  contracts  contained  in 
certain  deeds,  made  by  Nathaniel  Jones,  the  plaintiffs'  father, 
in  consideration  of  love  and  affection,  to  the  plaintiffs  and  to  hia 
other  children  and  his  wife.  The  deeds  were  not  delivered, 
but  the  grantor  retained  them  in  his  possession,  and  directed 
hia  wife  to  deposit  them  for  record  after  his  decease,  which 
was  done  the  nett  day  after  his  death,  when  the  deeds  were 
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recorded.    The  saperior  ooort  dismiaaed  the  faOl,  and  the  caae 
was  brought  here  for  reyiaion  for  error. 

T.  8.  WilUams  and  W.  W.  EUwxyrth^  tor  the  plaintifb  in  error, 
contended  that,  although  the  deeds  were  retained  in  the  grant- 
or*B  posaession  daring  his  life,  yet  a  court  of  chancery  would 
gire  them  effect:  Newl.  Oon.  69;  Souverbye  ▼.  Arden,  1  Johns. 
Oh.  240,  266;  Bunn  v.  Winihrop,  Id.  829;  Glavering  v.  Claver- 
ing,  2  Yem.  478;  Johnson  v.  Smith,  1  Yes.  314;  Soughton  y. 
BougkUm,  1  Atk.  625;  ViOers  y.  Beaumont,  1  Yem.  100;  Kaldred 
Y.  Gilham,  1  P.  Wms.  677;  MsGall  y.  McCaU,  8  Day,  402. 

N,  Smith,  for  the  defendant  in  error,  contended  that  the  deeds 
not  having  been  deliYered,  could  not  have  effect  either  at  law 
or  in  equity. 

HosKEB,  0.  J.  As  the  deeds  were  never  delivered,  but  were 
retained  by  the  grantor  in  his  own  possession,  the  putting  them 
into  the  custody  of  the  town  clerk  for  record  must  be  laid  out 
of  the  question.  It  was  no  delivery  of  them.  A  warrant  of 
attorney  for  this  purpose  would  have  been  determined  by  the 
death  of  the  principal,  and  the  verbal  authority  can  not  rest  on 
higher  ground:  Bac.  Abr.,  tit.  Attorney,  E.  The  case  would 
have  been  different  if  the  deeds  had  been  delivered  to  the  wife 
before  the  grantor's  decease,  for  in  that  event  the  delivery  of 
them  to  the  use  of  the  grantees,  to  take  effect  on  the  death  of 
the  grantor,  would  by  legal  operation  have  been  a  delivery  to 
the  grantees  themselves:  Bdden  v.  Carter,  4  Day,  66  [4  Am. 
Dec.  186]. 

The  question  then  arises  whether  a  court  of  equity,  there 
being  no  claim  of  a  creditor  or  purchaser,  will,  in  favor  of  the 
wife  and  children  of  the  deceased,  decree  the  specific  perform- 
ance of  a  contract,  not  founded  on  valuable  consideration, 
which  was  intended  as  a  proviaion  by  way  of  aettlement.  The 
law  of  chancery  on  thia  aubject  haa  long  been  eatabliahed>  An 
agreement  by  a  parent  with  a  child,  originating  from  natural 
love  and  affection,  and  entered  into  for  the  purpoae  of  aecuring 
a  provision  for  the  latter  on  account  of  the  obligation  of  parenta 
to  provide  for  their  children,  will  be  enforced  by  a  court  of 
equity:  Banded  v.  Bandal,  2  P.  Wma.  467;  Bolt  v.  Frederick, 
Id.  367;  Ex  parte  Bamsley,  3  Atk.  186.  On  the  aame  principle 
it  will  decree  the  performance  of  a  contract  in  favor  of  a  wife, 
though  made  after  marriage:  Beard  v.  IhUthaU,  1  Yem.  427. 
Hence,  in  the  caae  under  diaouaaion,  no  diacrimination  will  be 
made  between  the  equitable  right  of  Mra.  Jonea  and  that  of 
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her  children.  Had  the  deeds  been  made  on  yalnable  consid- 
erationy  there  could  exist  no  question  that  equity  would  Bpeoifio* 
ally  enforce  the  contract.  Now,  if  a-  grant  to  a  wife  and 
children,  no  creditor  or  purchaser  haying  any  interest,  is  in  the 
contemplation  of  a  court  of  chancery,  founded  on  a  meritorious 
consideration,  equally  obligatory  as  if  it  were  made  for  Talue 
reoeived,  then  the  result  in  both  cases  must  be  the  same. 

On  a  transient  Tiew  of  some  of  the  determinations  cited,  the 
mind  may  receiye  an  impression  adverse  to  the  claims  of  the 
plaintiff;  but  on  more  attention  it  will  appear  that  eyen  these 
cases,  by  strong  implication,  are  in  their  favor.  In  NaULred  ▼. 
CHIham^  1  P.  Wms.  677,  a  voluntary  settlement  on  a  nephew, 
retained  in  possession  of  the  aunt,  the  chancellor  refused  to 
establish.  But  this  decision  did  not  proceed  on  the  ground 
that  a  settlement  thus  kept  in  custody  by  the  grantor  was,  for 
Uiis  reason,  invalid.  From  the  fact  that  the  settlement  was 
retained  in  the  grantor's  custody,  and  several  other  circum- 
stances, the  court  inferred  that  it  was  a  case  of  fraud  and  im- 
position. The  case  of  CoUon  v.  JTin^,  2  P.  Wms.  858,  was 
determined  on  the  principle  that  as  the  mother,  who  had  made 
a  voluntary  settlement  in  favor  of  her  children,  remained  in 
the  visible  possession  of  the  estate  and  afterwards  married  a 
person  who  had  no  notice  of  the  settlement,  it  was  hard  and 
inequitable  to  decree  against  the  husband.  The  dedsion  pro- 
ceeded on  the  ground  that  the  equity  of  the  children  was  in- 
ferior to  the  husband's  equify.  In  the  case  of  Ward  v.  Lani^ 
Pr.  Ch.  182,  a  voluntary  bond  made  by  a  father  to  his  daugh- 
ter, never  delivered,  nor  intended  to  be  delivered,  was  set 
aside.  All  these  cases  imply  that  if  a  settlement  is  intended 
to  be  delivered,  and  there  is  no  fraud  on  a  third  person,  the 
contract  will  be  carried  into  specific  execution.  •  And  in  the 
case  last  cited  the  chancellor  said  he  should  make  no  difficulty 
if  the  lady,  the  person  who  made  the  settlement,  were  the  sur- 
vivor and  the  only  defendant  in  the  cause  to  decree  against  her. 

The  principle,  that  a  deed  of  settlement  retained  in  the  pos- 
session of  the  grantor,  although  it  be  voluntaiy,  if  it  be  not 
tainted  with  fraud,  nor  intended  not  to  be  delivered,  is  always 
obligatory  in  equity,  the  case  of  Clavering  v.  Clavering  most  f uUy 
supports:  2  Yem.  473;  S.  0.,  7  Bro.  P.  0.  410,  Toml.  ed. 
Old  Sir  James  Clavering,  having  three  sons,  John,  James,  and 
the  plaintiff,  Henry,  in  1663,  settled  six  hundred  pounds  per  an- 
num on  John,  his  eldest  son,  and  five  hundred  pounds  per  an- 
nuiti  on  James,  his  second  son;  and  in  1684  he  likewise  settled 
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the  manor  of  Lamedon  on  trusteesy  in  trust  to  pay  to  the  plaint- 
iff, his  third  son,  for  life,  and  to  his  daughter,  Catherine,  for  life, 
one  thousand  pounds  per  annum.  After  this,  in  the  year  1690, 
without  regard  to  the  settlement  of  1684,  he  conveyed  the  manor 
of  Lamedon  to  the  plaintiff,  for  life,  and  made  anotherprovision 
for  his  daughter,  Catherine.  The  settlement  of  1684  was  never 
delivered  or  published,  but  was  retained  by  old  Sir  James  in  his 
own  power,  and  after  his  death  was  found  among  his  papers. 
The  bill  of  the  plaintiff  was,  to  be  relieved  against  the  last  men- 
tioned settlement,  but  it  was  dismissed  by  the  court.  It  was 
said  by  the  lord  keeper,  that  '*  where  there  hath  been  a  covenant 
to  stand  seised  to  the  use  of  a  relation,  although  it  is  a  volun- 
taiy  settlement,  yet  this  court,  in  the  ancient  of  times,  always 
executed  such  uses.  In  the  Lady  Hudson's  case,  where  the  father 
having  taken  displeasure  at  his  son,  made  an  additional  jointure 
on  his  wife,  but  kept  it  in  his  power,  and  being  afterwards  rec- 
onciled to  his  son,  canceled  the  additional  jointure  and  deed; 
the  wife,  after  his  decease,  found  the  canceled  deed  and  recov- 
ered by  virtue  of  it."  The  decree  in  this  case  was  affirmed  in 
the  house  of  lords. 

In  the  case  of  BaugJUon  v.  Boughion,  1  Atk.  626,  it  was  deter- 
mined by  Lord  Hardwicke  that  a  voluntary  deed  kept  by  a  per- 
son and  never  canceled  will  not  be  set  aside  by  a  subsequent 
will.  To  the  same  effect  is  the  decision  of  the  same  eminent 
judge  in  Johnson  v.  Smiih,  1  Yes.  814.  The  general  principle, 
that  a  voluntary  conveyance,  made  with  a  view  to  a  family  set- 
tlement, is  such  a  conveyance  as  chancery  will  effectuate,  was 
recognized  by  the  court  in  McOatt  v.  McCaU,  3  Day,  402.  In 
Souverbye  et  ux.  v.  Arden,  1  Johns.  Ch.  240,  the  opinion  of  Chan- 
cellor Kent  goes  the  full  length  of  the  case  under  discussion: 
''A  voluntary  conveyance,"  said  the  chancellor,  "fairly  made, 
is  always  binding  in  equity,  upon  the  grantor,  unless  there  be 
clear  and  decisive  proof  that  he  never  parted,  nor  intended  to 
part,  with  the  possession  of  the  deed;  and  if  he  retain  it,  there 
must  be  other  circumstances,  besides  the  mere  fact  of  retaining 
it,  to  show  that  it  was  not  intended  to  be  absolute."  In  Bunn 
et  oZ.  V.  Winihrop  et  al,,  1  Johns.  Ch.  329,  it  was  decided  "that  a 
voluntary  conveyance  or  settlement,  though  retained  by  the 
grantor  in  his  possession  until  his  death,  is  good."  In  contra- 
vention of  the  determinations  to  which  I  have  referred  no  case 
has  been  cited;  nor  am  I  aware  that  any  exists. 

The  question  before  us  is  settled  by  all  the  adjudged  cases,  and 
the  principles  embraced  by  them  have  become  firmly  and  indis- 
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pntabl J  establiabed.  A  Toluntary  settlement  of  bis  estate  on 
bis  wife  and  obildren  was  made  by  Nathaniel  Jones,  with  the 
fixed  intention  that  the  deeds  should  remain  in  bis  custody  dur- 
ing bis  life,  and  after  bis  decease  that  they  should  be  delivered. 
In  point  of  effect  the  case  is  not  distinguishable  from  that  of  a 
voluntary  deed  actually  delivered,  except  that  in  the  latter  case 
the  aid  of  chancery  is  not  necessary  to  enforce  the  performance 
of  the  contract. 

The  other  judges  were  of  the  same  opinion. 

Decree  reversed. 

Njdujuuutx  of  Delivxbt  of  Bbxd.— It  is  oertainly  settled  that  delivery  is 
■n  indispensable  requisite  to  the  validity  of  a  deed,  whether  it  be  a  convey- 
ance npon  valuable  consideration,  or  a  mere  voluntary  conveyance  in  consid- 
eration  of  love  and  affection.  Says  Virgin,  J.,  in  Brown  v.  Brown,  66  Me. 
816:  "It  is  elementary  law  that  the  delivery  of  a  deed  is  as  indispensable  as 
the  seal  or  signatare  of  the  grantor.  Without  this  act  on  the  paift  of  the 
grantor,  by  which  he  makes  known  his  final  determination  to  consummate  the 
conveyance,  all  the  preceding  formalities  are  impotent  to  impart  validity  to 
it  as  a  solemn  instrument  of  title.  No  formulary  of  words  or  acts  is  pre- 
scribed as  essential  to  render  an  instrument  the  deed  of  a  person  sealing  it. 
It  may  be  done  by  acts  or  words,  or  by  both,  by  the  grantor  himself,  or  by 
another  by  the  grantor's  authority  precedent  or  assent  subsequent,  with  the 
intent  thereby  to  give  it  effect  as  his  deed;  to  the  grantee  personally,  to 
another  authorized  by  the  grantee  to  accept  it»  or  to  a  stranger  with  a  subse- 
quent ratification,  although  it  do  not  reach  the  grantee  until  after  the  death 
of  the  grantor:  Shep.  Touch.  67,  58;  PorUr  v.  Ook,  4  GreenL  20,  2S»  26; 
Ckadwkkv.  Webber,  Id.  141,  142;  Woodman  ^f.  CooUbroth,  7  Id.  181;  Turner 
T.  W hidden,  22  Me.  121;  Dwinal  v.  JTolmes,  33  Id.  172;  Haiefi  v.  Bates,  64 
Id.  136,  139." 

It  is  equally  necessary  that  the  delivery  should  be  made  in  the  life-time  of 
the  grsntor,  for  there  can  be  no  delivery  by  a  dead  hand.  As  was  said  by 
Savage,  C.  J.,  in  Jackion  v.  Leek,  12  Wend.  107>  delivery  after  the  grantor's 
death  is  no  delivery.  To  the  same  effect  see  Herbert  v.  Herbert,  12  Am,  Dec 
192;  Fay  v.  Richardson,  7  Pick.  91;  Wiggina  v.  Lusk,  12  IlL  132;  Fither  v. 
Hail,  41  K.  T.  423.  And  yet  undoubtedly  there  may  be  an  inchoate  deliv- 
ery in  the  grantor's  life-time  which  will  become  absolute  on  his  death :  Stone  v. 
JhmUi,  77  IlL  476;  Fosterv,  Mansfield,  3  Met  412.  Cases  of  this  sort  pre- 
sent considerable  difficulty.  They  are  of  two  classes:  1.  Those  where  the 
deed  is  left  with  a  third  person  to  be  delivered  to  the  grantee  after  the  grant- 
oi^s  death;  2.  Those  where,  as  in  the  principal  case,  the  grsntor  himself 
retains  *"*""*^  possession  of  the  deed,  intending  that  after  his  death  it  shaU 
come  to  the  grantee's  hands.  In  both  these  classes  of  cases  the  dedsions  have 
been  somewhat  conflicting. 

Whebjb  a  Dbsd  is  Lkft  with  a  Thibd  PsBSOir  with  instructions  to 
hold  it  until  the  grantor's  death  and  then  to  deliver  it  to  the  grantee,  the 
weight  of  authority  seems  to  be  in  favor  of  the  doctrine  that  if  there  is  no 
reservation  by  the  grantor  of  the  privilege  of  recalling  the  deed  before  hia 
death,  but  if  he  delivers  it  to  the  depositaiy  with  the  absolute  and  final  de- 
termination that  it  shall  take  effect  when  the  contingency  of  his  death  hap- 
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pena,  it  will  beoome  opeimtiTe  upon  ito  d«liTery»  after  his  death,  to  the 
grantee,  and  each  deliyery  will  relate  hack  to  the  prior  deliveiy  for  the  par- 
poee  of  pasaing  the  grantor's  title:  Whedwrighi  v.  Wheelwright,  3  Am.  Dec 
66;  Hatch  ▼.  Batch,  6  Id  67;  Foeter  ▼.  Mansfield,  3  Met.  412;  Mather  v.  Cor- 
Uee,  103  Mass.  568;  Ifatftaway  ▼.  Payne,  34  K.  T.  92;  Stephens  v.  Binehart, 
72  Fa.  St.  434;  Stone  v.  Duvall,  77  IlL  475;  ITaUoce  ▼.  Harris,  32  Mich. 
380;  Thatcher  v.  St.  Andreui^s  Church,  37  Id.  264.  Mr.  Chief  Justice  Shaw, 
in  Foster  t.  Mansfield,  3  Met  412,  thus  states  the  doctrine  applicable  to 
cases  of  this  kind:  "Whether  when  a  deed  is  execated  and  not  immediately 
delivered  to  the  grantee,  bat  handed  to  a  stranger  to  be  delivered  to  the 
grantee  at  a  fatare  time^  it  is  to  be  considered  as  the  deed  of  the  grantor 
presently,  or  as  an  escrow,  is  often  matter  of  some  doubt;  and  it  will  gen- 
erally depend  rather  on  the  words  and  purposes  expressed,  than  upon  the 
name  which  the  parties  give  to  the  instrument.  When  the  future  delivery  is 
to  depend  upon  the  payment  of  money,  or  the  performance  of  some  other 
condition,  it  will  be  deemed  an  escrow.  Where  it  is  merely  to  await  the 
lapse  of  time,  or  the  happening  of  some  contingency,  and  not  the  perform- 
ance of  any  oondition,  it  will  be  deemed  the  grantor's  deed  presentiy.  Still 
it  will  not  take  effect  as  a  deed  until  the  second  delivery;  but  when  thus  de- 
livered it  will  take  effect  by  relation  from  the  first  delivery.  But  the  dii- 
tinotion  is  not  now  very  material,  because  where  the  deed  is  delivered  as  an 
escrow,  and  afterwards  and  before  the  second  delivery,  the  grantor  becomes 
incapable  of  making  a  deed,  the  deed  shall  be  considered  as  taking  effect 
from  the  first  delivery,  in  order  to  accomplish  the  intent  of  the  grantor, 
which  would  otherwiBe  be  defeated  by  the  intervening  incapacity:  Wheei-> 
Wright  V.  Wheelwright,  2  Mau.  454 [3  Am.  Dec  66]." 

In  Stone  v.  Duvall,  TI  IlL  475,  however,  the  oourt  were  of  opinion  that  a 
deed  left  with  a  third  person  to  be  delivered  on  the  grantor's  death  was  to 
be  regarded  rather  as  an  escrow  until  the  second  delivery,  and  not  as  the 
"grantor's  deed  presentiy."  In  that  case  Duvall,  the  grantor,  executed  a 
deed  in  favor  of  his  married  dau^ter,  and  handed  it  to  a  third  person,  with 
instructions  to  have  it  recorded,  but  not  to  deliver  it  to  the  grantee  until  the 
grantor's  death.  Afterwards  the  grantee  died,  and  the  grantor  filed  a  bill 
against  her  heirs  to  set  the  deed  aside  The  oourt  decided  that  the  deed  vras 
not  delivered  absdutely,  but  as  a  mere  escrow,  but,  that  the  grantor  could 
not  revokeit  or  set  it  adde,  although  he  was  entitled  to  the  use  of  the  premises 
until  his  death.  Walker,  J.,  delivering  the  opinion,  said:  "  The  fact  that  he 
(the  cnstodtsn  of  the  instrument)  was  directed  to  hold  the  deed,  and  not  de- 
liver it  till  the  death  of  DuvaU  renders  it  absolutely  certain  that  the  grantor 
did  not  intend  that  the  deed  should  take  effect  until  that  time"  After  some 
further  observations  on  this  point  the  learned  judge  proceeded:  "  Was  this, 
then,  a  delivery  as  an  escrow  T  Kent,  C.  J.,  in  the  case  of  Jaeks(m  v.  CatUn, 
2  Johns.  248,  says:  '  A  deed  is  delivered  as  an  escrow  when  the  delivery  is 
conditional,  that  is,  when  it  is  delivered  to  a  third  person  to  keep  until  some- 
thing be  done  by  the  grantee;  and  it  is  of  no  force  until  the  oondition  be  ful- 
filled.' Sheppard,  in  his  Touchstone^  p.  58,  gives  substantially  the  same 
definition,  except  that  he  does  not  limit  the  performance  of  the  act  to  the 
grantee,  which  seems  to  us  to  be  the  more  accurate  rule.  Now  this  deed  was 
to  be  delivered  on  the  death  of  DuvalL  That  was  the  express  oondition  upon 
which  it  was  placed  in  the  hands  of  the  justice,  and,  according  to  the  authority 
of  the  case  of  Jackson  v.  CcUlin,  supra,  it  was  delivered  as  an  escrow,  and 
could  not  take  full  effect  until  the  thing  happened  that  was  conditional  to  its 
delivery;  and  Duvall  not  havin j  died,  the  deed  has  not  yet  vested  the  title  in 
full,  and  can  not  until  that  event  shall  occur. 
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*'8heppud  Uyt  it  down  as  the  Uw  that  '  the  delivery  is  good,  for  it  is  said, 
in  this  case,  that  if  either  of  the  parties  to  the  deed  die  before  the  conditions 
be  performed,  and  the  conditions  be  after  performed,  that  the  deed  is  good; 
for  there  was  iradiiio  induxUa  in  the  life-time  of  the  parties;  and  pogUa  eon" 
tmmtnaia  exuUnB,  by  the  performance  of  the  conditions,  it  taketh  its  effect 
by  the  first  deliTery,  without  any  new  or  second  delivery.'  Bat  in  snch  a 
eaae,  the  delivery  only  relates  back  to  the  first  delivery  so  as  to  carry  oat  tha 
intention  of  the  grantor,  and  to  vest  the  title.  It  wonld  not  give  the  grantee 
a  right  to  intervening  rents  and  profits.  So  in  this  case  the  deed  is  an  escrow 
that  will  not  take  effect  until  Duvall's  death,  when  it  may  be  delivered  to 
the  heirs  of  the  grantee,  and  it  will  be  held  to  have  taken  effect  so  as  to  have 
vested  such  a  title  in  the  mother  as  to  pass  the  fee  to  them.  Until  that  timo 
Dovall  will  be  entitled  to  the  use  of  the  property  as  though  he  had  a  life- 
eatate,  and  the  children  of  Mrs.  Stone  the  remainder." 

If  thb  Gbamtor  Rjukuvju  thb  Bight  to  Rwcat.l  the  deed,  a  question 
of  much  greater  difficulty  is  presented.  In  such  cases,  as  the  authority  to 
deliver  the  deed  is  revocable,  it  wonld  seem  apon  principle  to  be  revoked  by 
the  grantor's  death  in  accordance  with  the  rule  as  to  revocable  powers  gen« 
eimlly,  aa  laid  down  in  Harper  v.  lAUU,  11  Am.  Deo.  25.  Where  in  a  case  of 
a  reservation  of  the  power  to  recall  a  deed  it  was  actually  recalled  from  the 
depositary's  hands  before  the  grantor's  death,  it  was  held  in  Maynard  v. 
Jiajfnard,  6  Am.  Beo.  146,  that  there  was  no  effectual  delivery:  So^  too^  in 
Jaeob»  r.AUxcmder,  19  Barb.  243.  There  are  several  cases  holding,  however, 
that  a  delivery  of  a  deed  to  a  third  person  to  be  passed  to  the  grantee  on  the 
grantor's  death,  if  not  previously  recalled,  is  a  valid  and  effectual  delivery 
where  the  deed  is  left  in  the  depositary's  hands  till  the  contingency  happena: 
BMen  v.  Ccuiert  4  Am.  Beo.  186^  and  cases  cited  in  the  note  thereto;  Shed 
V.  Sked^  8  N.  H.  432,  overruled  by  Cook  v.  Brown,  34  N.  H.  460;  Jliorae  v. 
iSIuon,  18  Vt.  296.  On  the  other  hand,  it  is  held  in  a  number  of  cases  that 
a  delivery  to  a  depositary,  with  snch  a  reservation  of  the  grantor's  right  to 
recall  the  deed  before  his  death,  is  no  delivery  and  is  not  effectual  to  pass  the 
title  even  though  the  grantor  should  die  without  recalling  it:  Coob  v.  Brown, 
84 K.  H.  460;  PruUman  v. Baker,  30  Wis.  644;  Bailey  r.BaiUy,  7  Jones  (K. 
C),  44;  Brown  v.  Brown,  66  Me.  316. 

Whebjb  thx  G&ahtob  HnmiLF  Betains  tbb  Dxbd,  as  in  the  principal 
ease,  intending  that  it  shall  come  to  the  grantee's  handa  after  the  grantor's 
death,  the  difficulty  of  supporting  it  becomes  still  greater.  The  fact  that 
snch  a  deed  is  generally,  if  not  always,  voluntary  and  intended  as  a  provision 
for  a  child  or  children,  in  the  nature  of  a  family  settiement,  seems,  upon 
principle^  not  to  be  sufficient  to  dispense  with  the  necessity  of  delivery  in  the 
grantOT's  life-time.  We  find,  therefore^  that  where  such  deeds  have  been  up- 
held it  has  generally,  if  not  universally,  been  on  the  ground  that  there  was  a 
constructive  delivery,  and  not  on  the  ground  that  delivery  was  unnecessary. 
Thus  in  Souverbye  v.  Arden,  I  Johns.  Ch.  256,  referred  to  in  the  principal 
ease,  the  real  ground  of  decision  was  that  the  circumstances  showed  a  deliv- 
ery in  law,  althou^  the  grantor  in  fact  kept  the  deed  in  his  own  hsnds.  It 
ia  true  that  the  language  used  by  Chancellor  Kent  in  that  case,  as  quoted  by 
Mr.  Chief  Justice  Hosmer,  mipra,  might  seem  to  justify  an  inference  that  he 
meant  to  hold  delivery  unnecessary  to  support  such  a  deed  in  equity,  but  his 
opinion  must  be  interpreted  in  the  light  of  the  facts  that  were  before  him. 
"niat  he  intended  to  be  understood  as  holding  that  the  evidence  in  that  case 
proved  a  valid  delivery  in  law,  and  not  that  delivery  was  not  essential,  is 
clear  from  what  he  subsequently  said  with  reference  to  it  in  his  oommenta- 
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tJM:  4  Kent  Com.  456,  and  note,  where  Sowerbye  v,Arden  is  cited  as  an  aa- 
ihority  upon  the  point  as  to  what  circomstanoes  attending  the  execution  of  a 
deed  will  amount  to  a  delivery,  although  the  grantor  retains  it  in  his  posses- 
sion. 

DiLiVEBT  WITHOUT  SmsxNDS&iKO  P088E8SIOK  ov  Deed.— That  there 
may  be  delivery  of  a  deed  so  as  to  make  it  effectaal  in  law,  without  an  actual 
surrender  of  possession  of  the  instrument,  has  been  held  in  a  number  of 
cases.  Thus  it  was  decided  in  Doe  v.  Knight,  5  Bam.  ft  C.  671,  a  leading 
case  on  this  subject,  that  there  might  be  a  delivery  by  words.  The  grantor 
in  that  case,  at  the  time  of  executing  the  instrument,  said,  in  the  presence  of 
the  witnesses;  "I  deliver  this  as  my  act  and  deed,*'  and  although  the  grantee 
was  not  present,  and  the  grantor  kept  possession  of  the  deed,  Bayley,  J.,  was 
of  the  opinion  that  this  was  a  sufficient  delivery.  After  reviewing  the  decis- 
ions upon  this  point,  he  said:  "Upon  these  authorities  it  seems  to  me  that 
where  an  instrument  is  formally  sealed  and  delivered,  and  there  is  nothing  to 
qualify  the  delivery  but  the  keeping  the  deed  in  the  hands  of  the  executing 
party,  nothing  to  riiow  he  did  not  intend  it  to  operate  immediately,  that  it  is 
a  valid  and  effectual  deed,  and  that  delivery  to  the  party  who  ia  to  take  by 
it,  or  to  any  person  for  his  use,  is  not  essentiaL"  There  was  evidence,  how- 
ever, in  that  case,  tending  to  show  a  subsequent  actual  delivery,  and  on  that 
account  the  language  of  Bayley,  J.,  on  this  point,  was  regarded  by  Dixon,  C. 
J.,  in  Prvtteman  v.  Baker,  30  Wis.  644,  as  mere  dictum.  It  is  nevertheless 
valuable  as  the  deliberate  expression  of  the  opinion  of  a  very  learned  judge, 
after  a  careful  examination  of  the  authorities.  So,  in  Souverbye  v.  Arden,  1 
Johns.  Gh.  240,  there  was  evidence  tending  to  show  that  the  grantor,  at  the 
time  of  executing  the  deed,  used  formal  words  of  delivery,  and  it  was  held 
that  this,  together  with  the  other  circumstances  of  the  case,  was  sufficient  to 
warrant  a  oondusion  that  there  was  an  effectual  delivery  of  the  instrument, 
although  the  grantor  retained  possession  of  it,  and  that  the  burden  of  proof 
was  on  the  grantor  to  show  the  contrary  by  clear  and  decisive  evidence.  So 
in  McLure  v.  Coldough,  17  Ala.  89,  a  verbal  delivery  was  held  good.  The 
ground  upon  which  delivery  is  held  essential  to  the  viJidity  of  an  instrument, 
is  that  it  is  a  decisive  manifestation  of  the  intention  of  the  maker  that  it 
shall  go  into  immediate  operation.  The  intention  is  the  substantive  thihg. 
If  the  facts  attending  the  execution  of  the  instrument  show  that  the  party 
executing  it  intended  it  to  become  immediately  operative  and  binding  with- 
out any  further  act  or  ceremony  on  his  part,  there  is  sufficient  proof  of  an 
effectual  delivery,  whoever  may  afterwards  take  possession  of  the  document. 
Says  Marston,  J.,  in  Thatcher  v.  SL  Andrew's  Church,  37  Mich.  264:  **The 
act  of  delivery  is  not  necessarily  a  transfer  of  the  possession  of  the  instru- 
ment to  the  grantee  and  an  acceptance  by  him,  but  it  is  that  act  of  the 
grantor,  indicated  either  by  acts,  or  words,  or  both,  which  shows  an  inten- 
tion on  his  part  to  perfect  the  transaction  by  a  surrender  of  the  instrument 
to  the  grantee,  or  to  some  third  person  for  his  use  and  benefit."  So  in  Far- 
rar  v.  Bridges,  5  Humph.  411,  it  was  held  that  although  the  grantor  retained 
possession  of  a  deed  after  its  execution,  if  the  facts  nevertheless  showed  that 
it  was  the  intention  and  understanding  of  all  parties  that  it  should  go  into 
effect  without  any  additional  fonnality,  there  was  sufficient  evidence  of  a 
delivery.  The  court  said:  "  If  no  condition  be  annexed,  if  nothing  remains 
to  be  performed  in  order  to  give  effect  to  the  instrument,  its  signing,  sealing 
and  attestation  as  a  valid  instrument  between  the  parties,  will  make  it  com- 
plete and  effectual,  although  the  instrument  may  be  left  in  the  possession  of 
the  bargainor  or  grantor." 
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So  it  has  been  held  thai  the  recording  of  a  deed  by  a  grantor,  or  at  hia  in- 
stance, ia  soffident  evidence  of  a  delivery,  even  thou^  the  deed  be  afterwarda 
retained  by  the  grantor,  because  this  is  a  strong  indication  of  his  intention 
that  it  ahall  become  immediately  operative:  Kerr  v.  Bimie,  25  Ark.  225; 
Sobmaon  v.  Qauid,  26  Iowa»  89;  Cecil  v.  Beaver,  28  Id.  241;  MUcheU  v.  Ryan^ 
3  Ohio  St.  377;  Maelereon  v.  Cheek,  23  IlL  72. 

In  Semgham  v.  Wood,  15  Wend.  545,  it  appeared  that  the  deed  was  exe- 
eated  by  the  f^nntor  on  the  eve  of  a  second  marriage,  as  a  provision  for  hia 
children.  It  was  a  conveyance  to  trastena  in  trusty  that  the  grantor  should 
have  the  nae  and  control  of  the  premises  daring  his  life,  and  that  then  the 
same  should  go  to  his  children.  The  deed  was  duly  signed,  sealed  and  ac- 
knowledged by  the  grantor  and  the  trustees,  all  the  parties  being  present, 
and  was  then  retained  by  the  grantor  until  his  death.  On  ejectment  by  the 
widow  to  recover  dower  admeasured  to  her,  it  was  held  that  there  was  an 
efieotual  delivery  of  the  deed,  and  that  the  grantor's  retaining  possession  was 
not  inoonsirtent  with  that  conclusion  because  he  was  a  cestui  que  trust 

On  the  other  hand,  in  Ward  v.  Ward,  2  Hayw.  (N.  C. )  226,  a  father  having 
executed  a  voluntary  deed  in  favor  of  his  son,  left  it  on  the  table  all  night, 
and  on  the  next  morning  took  it  up  and  put  it  away.  It  was  held  that  there 
was  no  delivery,  it  appearing  to  the  court  that  the  grantor  did  not  intend 
the  deed  to  become  operative,  but  that,  being  about  to  contract  a  second  mar- 
riage, he  took  this  means  of  quieting  the  apprehensions  of  his  son  and  to 
keep  "peace  in  the  family."  So  in  Payne  ▼.  Powell,  5  Bush,  248,  a  father 
executed  a  writing  purporting  to  make  a  gift  of  all  his  personal  estate  to  hia 
three  sooa^  but  kept  it  in  his  own  possession,  and  it  was  held  invalid  because 
there  was  no  evidence  to  show  an  actual  orVonstructive  delivery:  See,  also. 
Stow  ▼.  Miller,  16  Iowa»  46a 

Wherx  a  Dkbd  is  to  Takb  Ej7eot  at  the  Death  of  the  grantor,  aa 
was  the  principal  case,  there  must  still,  as  already  remarked,  be  an  actual  or 
constructive  delivery  in  the  grantor's  life-time  or  the  deed  can  not  operate, 
for  a  will  ia  the  only  instrument  by  which  property  can  be  disposed  of  by  the 
owner  after  his  death.  The  courts  accordingly  manifest  a  strong  reluctance 
to  uphold  a  deed  made  by  a  grantor  to  take  effect  after  his  death  and  re- 
tained in  his  own  possession.  Thus,  in  StiltoeU  v.  Hubbard,  20  Wend.  44,  a 
father  made  a  deed  for  the  purpose  of  giving  certain  land  to  his  daughter 
Altie  after  his  death,  and  kept  the  deed  in  his  own  possession  until  his 
death,  and  it  was  held  on  ejectment  brought  by  the  grantee  that  the  deed 
was  inoperative.  Bronson,  J.,  delivering  the  opinion,  said:  "In  the  case  at 
bar  there  was  no  delivery  to  a  third  person.  The  grantor  kept  the  deed 
^tfpaailf  He  did  not  intend  it  should  be  an  operative  conveyance  so  long  as  he 
lived;  and  if  it  was  his  settled  purpose  that  Altie  should  have  the  land  after 
hia  death,  he  has  not  taken  the  proper  legal  means  for  carrying  that  inten- 
tion into  effect.  We  cannot  uphold  this  deed  without  overturning  well  set- 
tled principles. " 

So  in  Patterson  v.  SneU,  67  Me.  559,  the  court  refused  to  uphold  a  deed  in* 
tended  by  the  grantor  as  a  testamentary  disposition  and  retained  in  his  own 
poaaeasion.  And,  if  after  making  the  instrument,  the  grantor  conuuues  to 
wse  the  property  as  his  own,  the  case  is  still  stronger  against  it.  Thus,  in 
Shuril^v,  Francis,  118  Mass.  154,  a  father  executed  an  assignment  of  certain 
mortgages  to  his  son,  though  he  did  not  deliver  it,  but  requested  him  to  have 
it  recorded  as  soon  as  he,  the  father,  should  die.  The  father  continued,  after 
the  assignment,  to  treat  and  deal  with  the  mortgages  as  his  own,  and  on  a 
bill  in  equity,  filed  by  the  son  against  the  other  heirs  after  the  father's  death. 
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it  WM  held  that  the  pozpoee  dearly  was  that  the  transfer  should  not  take 
effiMst  until  the  grantor's  death,  and  that  not  bemg  according  to  the  statute  of 
wills,  it  was  a  nollity.  If  the  grantor  in  a  deed  intended  to  take  effect  after 
his  death,  retains  it  in  his  possession  for  the  avowed  pnrpose  of  changing  it  if 
he  shoald  have  occasion  to  do  so,  there  can  be  no  inference  in  favor  of  a  binding 
and  effectoal  delivery,  and  the  deed  will  be  inoperative:  Huey  v.  Hwy,  C5 
Mo.  689. 

Where  a  father  makes  a  deed  in  favor  of  his  infant  child,  and  retains  pos- 
session of  it  until  his  death,  that  fact  does  not  militate  against  the  presamp* 
tion  of  a  delivery;  for  as  the  natural  guardian  of  the  child,  he  is  the  proper 
custodian  of  the  document.  Thus  in  Newton  v.  Bealer,  41  Iowa,  334,  a  father 
executed  a  deed  to  his  infant  son  reserving  to  himself  the  use  and  occupancy 
of  the  premises  during  his  life.  The  evidence  tended  to  show  that  he  in- 
tended it  and  regarded  it  as  a  binding  conveyance,  although  he  retained  it  in 
his  own  possession,  and  that  he  afterwards  spoke  of  the  property  as  his  son's, 
and  refused  to  sell  timber  off  it,  although  there  was  some  evidence  to  the  con- 
trary. The  deed  was  delivered  to  the  guardian  of  the  son  after  the  grantor's 
death,  and  the  heirs  filed  a  bill  to  set  it  aside,  but  the  court  below  dismissed 
the  bill  and  this  decision  was  affirmed  in  the  appellate  court  Day,  J.,  de- 
livering the  opinion  of  the  court,  said:  '*The  only  point  which  plaintiL^ 
make  is  that  there  was  no  delivery  of  the  deed;  that  Isaac  Bealer  died  seised 
of  the  lands,  and  upon  his  death  they  descended  to  his  heirs.  PlaintifiEs 
maintain  that,  in  order  to  constitute  a  delivery  of  a  deed,  it  must  pass  abso- 
lutely and  irrevocably  beyond  the  power  and  control  of  the  grantor.  Un- 
doubtedly  there  are  many  authorities  which,  in  more  or  less  strong  terms, 
settle  principles  under  which  it  would  be  held  that  what  occurred  respecting 
this  deed  did  not  amount  to  a  delivery. 

'IJpon  the  other  hand  there  are  very  respectable  authorities,  which  hold  that 
the  question  of  delivery  does  not,  alone,  depend  upon  the  fact  that  the  deed 
has  passed  beyond  the  control  and  manual  power  of  the  grantor,  but  that  it 
depends  very  laigely  upon  the  intent  of  the  grantor  to  vest  an  estate,  and  the 
presumed  acquiescenoe  of  the  grantee  in  the  acceptance  of  a  conveyance 
beneficial  to  him.  If  actual  manual  deliveiy  upon  the  part  of  the  grantor  and 
acceptance  by  the  grantee  are  essential  to  a  valid  conveyance,  it  would  be 
impossible  to  execute  an  operative  deed  to  an  infant  of  very  tender  years. 
Yet  the  cases  are  numerous  where  deeds  executed  to  young  children,  with  no 
other  proof  of  delivery  and  acceptance  than  that  they  were  recorded  by  the 
grantor  have  been  upheld.  In  Foley  v.  Hotoard^  8  Iowa,  56  (60),  it  is  said 
tlrat  'cases  are  not  wanting  to  show  that  there  may  be  instances  where  the 
instrument  would  operate  as  a  deed,  though  it  was  not  parted  with  by  the 
party  executing  it'  In  8two  v.  MiUer,  16  Iowa,  460,  463,  it  is  said:  '  If  a 
father  dies  leaving  among  his  papers  a  deed  of  land  duly  executed  in  form,  to 
one  of  his  children,  the  law  will  give  effect  to  the  same  if  there  is  anything 
indicating  the  intention  of  the  intestate  that  it  should  become  effective;  for 
example,  the  conveying  to  other  children  an  equal  portion  of  his  real  estate, 
as  was  done  in  this  case,  a  court  of  equity  would  be  much  inclined,  in  order 
to  effectuate  the  ends  of  justice,  to  declare  the  deed  valid,  as  was  done  in  the 
case  of  Serugham  v.  Wood,  15  Wend.  545,  and  this  is  about  as  far  as  the 
courts  have  gone  on  this  subject  It  will  be  observed  that  the  death  of  the 
donor,  under  the  circumstances  stated,  alters  the  relative  condition  and  rights 
of  the  parties.  The  intervention  of  this  contingency  takes  away  all  power  to 
revoke  the  deed,  or  to  make  other  disposition  of  the  property  which  existed 
in  life;  and  the  law  in  such  an  event  will,  or  will  not  imply  a  delivery  and 
make  effective  the  deed,  according  to  the  intent  of  the  grantor,  and  the  sur^ 
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rounding  circamstuices  of  the  oase.'  This  we  believe  to  be  a  correct  state- 
ment of  the  law.  Where  one,  who  has  the  mental  power  to  alter  his  intention, 
and  the  physical  power  to  destroy  a  deed  in  his  possession,  dies  without  do- 
ing either,  there  is,  it  seems  to  as,  bnt  little  reason  for  saying  that  his  deed 
shall  be  inoperative,  simply  because  during  life  he  might  have  done  that  which. 
he  did  not  do.  It  is  much  more  consonant  with  reason,  to  determine  the 
effect  of  the  deed  by  the  intention  existing  up  to  the  time  of  death,  than  to 
refuse  to  give  it  that  effect  because  the  intention  might  have  been  changed. 

"Applying  this  doctrine  to  the  deed  in  question,  there  can  be  no  doubt 
that  it  should  be  sustained.  The  deceased,  as  .he  frequently  declared,  had 
made  all  the  provisions  for  his  other  children  that  he  intended  to  make. 
When  within  a  veiy  few  days  of  his  death,  and  evidently,  as  appears,  con- 
templating approaching  dissolution,  he  says  that  he  has  his  property  all 
fixed,  and  points  tor  the  chest  in  which  the  deed  would  be  found,  which,  as 
he  supposed  had  the  effect  to  fix  his  property,  so  that  there  would  be  no 
'fussing '  about  it  when  he  was  gone.  He  thus  manifested  an  unequivocal 
intention,  within  a  very  short  time  of  his  death,  to  have  this  deed  operate  as 
a  disposition  of  his  prDperty,  and  any  construction  of  the  law  which  ignores 
this  intention,  and  defeats  this  purpose,  prefers  shadow  to  substance.  As 
i^d^ring  upon  this  question,  see  Mcuterton  v.  Cheek,  23  BL  76;  Walker  v. 
Waiker,  42  Id.  311;  Sawerbpe  v.  Arden,  1  Johns.  Ch.  256;  Mitchell  v.  Ryan^ 
3  Ohio  St.  382;  Cecil  v.  Beaver,  28  Iowa,  242. 

"But  the  case  of  Tollman  v.  Cooke,  39  Iowa,  402,  is  decisive  of  this  ques- 
tion. In  that  case,  P.  H.  Tallman,  on  the  thirteenth  day  of  December,  1858^ 
deeded  certain  lands  to  his  son  John  F.  Tallman,  then  about  three  and  one 
half  years  old.  The  deed  was  not  recorded  until  the  twenty-third  day  of 
liay,  1868.  In  the  meantime  the  deed  remained  in  the  manual  custody  of 
the  grantor,  but  he  testified  that  he  held  it  as  the  guardian  of  his  son,  and 
for  hie  benefit.  In  1862,  the  lands  were  sold  for  delinquent  taxes.  In  1871, 
John  F.  Tallman  brought  his  action  to  redeem  from  this  tax  sale.  The  ques- 
tion was  whether  he  became  the  owner  of  the  land  before  the  tax  sale,  and 
was  entitled  to  the  benefits  of  the  provisions  respecting  redemption,  applica- 
ble to  minors.  It  was  held  that  the  deed  was  delivered  before  it  was 
recorded,  and  that  the  title  vested  upon  such  delivery.'* 

EiifoRCivo  Deed  as  Contract  to  Coitvet. — ^The  doctrine  of  the  prin* 
dpal  case  that  where  a  voluntary  conveyance  is  inoperative  as  a  deed  for 
want  of  delivery,  it  may  nevertheless  be  specifically  enforced  in  equity  as  a 
contract  to  convey,  is  in  apparent  conflict  with  the  decision  of  the  court  in 
Comer  v.  Baldwin,  16  Minn.  172,  where  it  was  held  that  a  deed  which  did 
not  take  effect  for  want  of  delivery  could  not  be  relied  upon  as  a  contract  or 
memorandum  in  writing  under  the  statute  of  frauds  to  support  a  specific 
performance,  on  the  ground  that  delivery  was  just  as  essential  to  a  contract 
to  convey  as  to  a  conveyance,  and  that  if  the  instrument  was  delivered  at  all, 
it  was  as  a  conveyanca  It  is  certainly  difficult  to  understand  how  an  exe- 
cuted  contract,  which  is  inoperative  because,  although  the  grantor  has  done 
precisely  what  he  undertook  to  do,  that  is  not  enough  to  make  it  effectual, 
can  be  turned  into  an  executory  contract.  If  such  a  contract  is  effective  foi 
any  purpose,  it  would  seem  that  it  should  be  for  the  purpose  for  which  the 
graotor  made  it. 
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C6GOXH.328.J 

Ah  EoaLUAsnoAL  SoGDcnr,  eatabliahed  by  local  limits  before  the  adoptioa 
of  the  oonstitntion  of  this  state,  has  not  been  thereby,  nor  by  sabsequent 
statates,  divested  of  its  local  character. 

Btatutb  ExEMFnKO  VROM  TAXATION  lands,  tenements,  and  other  estates, 
extends  to  money  at  interest. 

Exemption  fbom  Taxation,  when  a  Cont&act. — ^A  statate  exempting  from 
taxation  the  property  which  should  be  thereafter  given  for  the  support  of 
the  ministiy  of  the  gospel,  is  in  the  natnre  of  a  contract^  which  the  state 
can  not  rescind  or  impair. 

Indebttatur  assumpsit  for  money  had  and  received.  Agreed 
case  reserved  for  the  advice  of  this  court  as  to  the  proper  judg- 
ment to  be  entered  upon  the  following  state  of  facts:  The 
plaintiff  was  a  member  of  the  society  of  Bethany,  an  ecclesiastical 
society  established  by  local  limits  in  the  town  of  Woodbridge. 
The  said  society  had  a  fund  established  solely  for  the  support 
of  the  gospel  ministry,  as  early  as  1809,  which  fund  was  de- 
rived from  gifts  and  grants  to  the  society  by  members  and 
others,  the  interest  to  be  appropriated  annually  to  the  purpose 
above  indicated,  and  to  no  other;  and  no  other  use  had  in  fact 
been  made  of  any  part  of  the  principal  or  interest  of  said  fund. 
In  1821,  this  fund  being  loaned  out  at  interest,  the  town  of 
Woodbridge,  in  its  tax  list  of  that  year,  included  the  Society 
of  Bethany,  and  assessed  it  in  respect  of  said  fund  two  hun- 
dred and  seventy  dollars,  the  tax  on  which  sum  was  twelve  dol- 
lars and  fifteen  cents.  This  amount  was  collected  under  a 
rate-bill  and  warrant,  by  a  distress  levied  upon  the  property  of 
the  plaintiff,  who  then  brought  this  action  to  recover  the  same. 

Sherman  and  Hitchcock,  for  the  plaintiff,  claimed:  1.  That  the 
said  fund  was  exempt  from  taxation  under  the  act  of  1702,  which 
was  in  force  when  the  fund  was  established,  the  provisions  of 
that  statute  embracing  "  lands,  tenements,  hereditaments,  and 
other  estates,"  and  that  this  exemption,  being  in  the  nature  of 
a  contract  with  the  society,  could  not  be  repealed  without  its 
consent:  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  663; 
Terrell  v.  Taylor,  9  Cranch,  43;  2.  That,  granting  the  power  of 
the  legislature  to  repeal  the  exemption,  this  property  was  not 
subject  to  taxation  under  a  proper  construction  of  existing 
laws,  the  object  of  those  laws  being  to  tax  income  and  articles 
of  luxury  indicating  wealth,  neither  of  which  included  this 
fund,  and  that  the  general  tax  laws  do  not  embrace  corpora- 
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uon8»  but  persons  only:  Hartford  Fire  Im.  Co.  v.  Hartford ^  3 
Conn.  15;  3.  That,  if  the  Bethany  society  could  be  regarded  as 
a  person,  still,  as  its  members  might  reside  anywhere  in  the 
state,  it  was  without  local  limits  and  therefore  not  subject  to 
taxation  in  Woodbridge,  and  that  in  any  event  the  plaintiff's 
property  was  not  liable  for  the  tax,  that  liability  extending  only 
to  inhabitants  of  the  town. 

N.  8mUk  and  B.  L  IngersoU,  for  the  defendants,  insisted:  1. 
That  under  the  statutes  of  1819  and  1820,  this  property,  being 
money  at  interest,  was  subject  to  taxation;  that  corporations  are 
persons  within  the  meaning  of  the  tax  laws:  Bex  y.  Gardner , 
Cowp.  79,  84;  Com.  Dig.,  tit.  Ohemin,  B.  3;  Clinton  etc.  Co.  v. 
Morse,  cited  15  Johns.  882;  and  that  the  personal  estate  oi 
religious  societies  was  not  exempt;  2.  That  the  exemption  in 
the  act  of  1702,  did  not  extend  to  personal  property,  and  that 
if  it  did,  the  act  was  general  and  public,  and  not  in  the  natura 
of  a  contract,  therefore  the  exemption  could  be  rescinded;  3. 
That  the  local  limits  of  the  Bethany  society,  as  originally  or- 
ganized, were  not  destroyed  by  the  constitution,  but  that  it  was 
sliU  located  in  Woodbridge;  4.  That  the  property  of  individual 
members  was  liable  for  the  tax:  1  Swift's  Dig.  72,  794;  9  Mass. 
249. 

Bbaihabd«  J.  The  great  question  in  this  case  is,  whether  this 
fund  was  liable  to  taxation.  There  are,  indeed,  other  subordi- 
nate questions  which  may  deserve  notice.  At  what  time  the  first 
statute  in  relation  to  property  given  for  religious  and  charitable 
purposes  was  passed,  I  have  not  been  able  to  ascertain.  It 
must,  however,  have  been  previous  to  the  year  1702;  for  the  re- 
vision of  the  statute  in  1702,  page  66,  in  an  act,  *'  for  securing 
estates  given  to  charitable  uses,"  we  find  it  enacted,  "  that  all 
such  lands,  tenements,  hereditaments  and  other  estates,  that 
either  formerly  have  been,  or  hereafter  shall  be  given  and  granted, 
either  by  the  general  assembly  of  this  colony,  or  by  any  town, 
village  or  particular  persons,  for  the  maintenance  of  the  minis- 
try of  the  gospel  in  any  part  of  this  colony,  or  schools  of  learn- 
ing^, or  for  the  relief  of  poor  people,  or  for  any  other  public  or 
charitable  use,  shall  forever  remain  and  be  continued  to  the  use 
or  uses  to  which  such  lands,  tenements,  hereditaments  or  other 
estates  have  been  or  shall  be  given  and  granted,  according  to 
the  true  intent  and  meaning  of  the  grantors,  and  to  no  other 
use  whatever,  and  also  be  exempted  out  of  the  general  lists  of 
estates,  and  free  from  the  payment  of  rates."    And  I  further 
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find  the  same  section  of  the  statute  retained  and  continued  in 
every  subsequent  edition  and  revision  of  the  statutes,  without 
the  variation  of  a  word,  from  that  time  until  the  revision  of 
1821. 

It  is  contended  that  the  expression  **  and  other  estate"  is 
senseless  and  unmeaning;  that  at  any  rate,  it  can  not  intioduoe 
a  new  species  of  estate,  any  estate  other  and  different  from  what 
had  been  previously  mentioned,  viz.,  real  estate;  that,  of  course, 
money  at  interest,  secured  by  notes  and  bonds,  for  whatever 
puq)OBe  given,  was  not  within  the  exemption;  but  I  think 
there  is  nothing  in  this  objection.  Money  is  estate,  and  estate 
other  than  lands,  etc.  A  different  construction  would  do  vio- 
lence to  reason  and  common  sense.  It  is  objected,  on  the  part 
of  the  plaintiff,  that  even  admitting  that  this  fund  was  not,  by 
the  general  and  ancient  statute  before  referred  to,  exempted, 
still,  the  town  of  Woodbridge  had  no  right  or  authority  to  assess 
the  society  of  Bethany;  for  that,  by  the  second  section  of  the 
statute  relating  to  religious  societies  and  congregations  (revision 
of  1821,  page  431),  Bethany,  as  a  society,  had  become  extinct; 
that  it  had  lost  its  identity  for  want  of  essential  component  parts; 
that  nobody  is  obliged,  for  conscience's  sake,  to  belong  to  it; 
therefore,  nobody  does  belong  to  it.  The  statute  including  the 
section  last  referred  to  was  passed  previous  to  the  year  1820. 
The  section  is:  *'  Whenever  any  person  shall  desire  to  join  any 
religious  society  or  congregation,  which  has  been  or  shall  be 
incorporated  by  law,  or  has  been  or  shall  be  formed  by  volun- 
tary association,  he  may  lodge  with  the  clerk  of  the  same,  or  if 
there  be  no  clerk,  with  any  other  officer  thereof,  a  written 
declaration,  subscribed  by  himself,  expressing  his  desire  and  in- 
tention of  becoming  a  member  of  such  society  or  congregation, 
and,  thereupon,  he  shall  become  a  member  thereof,  entitled  to 
all  the  privileges,  and  liable  to  all  the  duties  of  a  member,  unless 
a  majority  shall,  at  their  next  lawful  meeting,  manifest  their 
dissent  thereto." 

The  case  states  that  Bethany  was  a  legally  organized  and 
constituted  ecclesiastical  society  by  local  limits;  and  the  first 
section  of  the  statute  last  referred  to  contemplates  and  admits 
the  existence  of  such  societies,  and  moreover  provides  for  their 
continuance.  To  be  sure,  this  society,  like  other  corporations 
or  bodies,  both  natural  and  political,  is,  as  to  its  members  and 
component  parts,  constantly  liable  to  changes.  It  is  true  that 
by  the  section  last  referred  to  in  relation  to  the  liberty  of  con- 
science, a  man  may  very  easily  cease  to  be  a  member  of  any 
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particular  eodesiastical  society.  A  man  may  be  born  and  edu- 
cated  a  PreBbyterian,  an  Epiecopalian,  or  of  any  other  denom- 
ination of  Ghristians,  and  for  conscience's  sake  disclaim  the 
connection.  Bat  such  a  member,  when  he  lodges  his  con- 
BcientiouB  certificate,  does  not  carry  with  him  the  pillars  of  the 
society  where  he  was  bom  and  educated;  nor  of  the  church 
where  he  was  baptized.  There  is  therefore,  in  my  view,  no 
substance  in  this  objection.  Bethany  was  a  society  or  corpora- 
tion capable  of  receiving  and  holding  property,  and  liable  to 
be  assessed  for  it  unless  exempted. 

Another  point  is  made,  on  the  part  of  the  plaintiff,  that  his 
property  as  an  indiTidual  was  not  liable  to  be  taken,  by  distress^ 
for  the  debt  or  duty  of  the  society  of  which  he  was  a  member. 
Were  this  the  decisiye  point  in  the  case,  it  might  be  of  more 
serious  consideration.  If  we  admit  that  the  society  of  Bethany 
was  a  legally  organized  society,  capable  of  taking  and  holding 
property  liable  to  taxation,  and  this  assessment  was  properly 
laid  on  that  society;  I  do  not  see  but  that,  according  to  the 
principles  and  practice  of  cases  analogous  to  this,  the  distress 
may  be  warranted.  This  practice,  with  regard  to  towns,  has 
obtained  in  New  England,  so  far  as  I  have  been  able  to  investi- 
gate the  subject,  from  an  early  period  from  its  first  settlement: 
a  practice  brought  by  our  forefathers  from  England,  which  had 
there  obtained  in  corporations  similar  to  the  towns  incorporated 
in  New  England.  And  if  this  be  correct  as  to  towns,  I  see  no 
reason  why  the  same  principles  and  practice  should  not  be 
applicable  to  societies.  They  are  communities  for  different 
purposes,  but  essentially  of  the  same  character.  In  either  case 
the  individual  affected  has  his  remedy;  the  operation  of  which, 
if  well  applied,  will  cure  the  evil.  The  tovni  or  society  will  be 
brought  to  a  sense  of  duty,  and  make  provision  for  payment 
and  indemnity. 

But  the  great  question  in  the  case  is  still  to  be  answered.  I 
have  already  said  that  money,  notes  and  bonds  dravnng  interest, 
are  estate— estate  other  and  different  from  lands,  tenements  and 
hereditaments;  and  I  think  there  can  be  no  question  but  that 
under  the  protection  of  the  section  or  paragraph  in  the  revision 
of  1702,  and  which  was  continued  without  the  least  alteration 
until  long  after  the  establishment  of  Bethan]^  fund,  that  fund 
was  exempt  from  taxation.  The  next  and  remaining  questions 
are,  whether  this  right  of  exemption,  given  to  the  donees  and 
grantees  of  property  under  that  section,  could  be  taken  from 
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them;  and  if  it  could,  whether  it  has  ever  been  e£Eected  by  anj 
act  of  legislation? 

The  statute,  entitled  ''An  act  for  the  assessment  of  taxes," 
provides  ''that  all  moneys  at  interest,  secured  by  notes  or  bonds 
of  responsible  persons,  or  by  mortgages  on  real  estate,  shall  be 
set  in  the  list  at  six  per  cent."  The  same  statute,  in  the  same 
section,  says,  that  all  lands  shall  be  set  in  the  list  at  three  per 
cent,  of  their  value,  and  all  silver-plate  at  six  per  cent,  of  its 
value.  These  expressions  must  all  have  a  rational  construction, 
according  to  the  subjects  to  which  they  relate.  Who  would  say 
that  in  the  expression  "silver  plate,"  as  there  used,  was  meant 
to  be  included  silver  plate  dedicated  to  the  service  of  the  com* 
munion  ?  That  by  the  expression  "all  lands,"  as  there  used,  are 
included  lands  appropriated  to  the  interment  of  the  dead?  And 
who  can  say  that  under  the  expression  "all  moneys  at  interest," 
are  necessarily  included  moneys  given  under  sanction  and  pro- 
tection of  an  ancient  law,  a  law  which  exempted  it  from  taxa- 
tion, a  law  unrepealed,  unless  by  mere  implication  ?  I  think  the 
fair  reading  is,  all  moneys  at  interest  shall  be  set  in  the  list,  etc., 
except  such  moneys  as  by  law  are  exempted.  In  no  act  of  the 
legislature  do  I  find  the  statute  of  1702  repealed;  certainly  not 
expressly,  and  I  think  not  by  any  fair  implication.  The  statute 
of  1821  differs  in  point  of  expression  from  the  statute  in  the  re- 
vision of  1702.  It  is,  "all  lands,  covenants  or  other  estates, 
that  have  been,  or  shall  be,  given  or  granted  by  the  general  as- 
sembly, or  any  town,  or  particular  person,  for  the  maintenance 
of  the  ministry  of  the  gospel,  or  schools  of  learning,  or  for  the 
relief  of  the  poor,  or  for  any  other  public  and  charitable  use, 
shall  forever  remain  and  be  continued  to  the  uses  to  which  they 
have  been,  or  shall  be,  given  or  granted,  according  to  the  true 
intent  and  meaning  of  the  grantor,  and  to  no  other  use  what- 
4Bver:"  Stat.  801,  tit.  56,  c.  1,  sec.  8. 

It  is  true  that  under  this  statute  there  is  no  exemption  of  prop- 
erty of  the  depciiption  under  consideration  from  taxation.  But 
here  I  would  apply  the  same  principle  that  I  have  before  stated, 
that  this  must  be  taken  with  the  rational  proviso  that  whatever 
privileges  and  exemptions  have  been,  by  former  laws,  granted 
and  annexed  to  property  of  this  description,  shall  still  remain. 
I  can  not,  for  a  moment,  believe  that  the  legislature  ever  in- 
tended to  interfere  with  the  rights  given  and  acquired  under  the 
first  statute.  But  if  they  did,  I  will,  with  deference,  but  with 
boldness,  say  they,  had  no  constitutional  power  to  affect  it.  It 
appears  to  me  that  property  given  under  the  statute,  so  long  as 
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it  is  applied  to  the  uses  designated,  must  forever  retain  the 
rights  and  privileges  attached  to  it  at  the  time  of  the  grant. 
That  the  government  made  a  contract  "with  all  such  persons  as 
might  be  disposed  to  give  their  property  to  these  religious  pur- 
poses and  charitable  uses,  that  it  should  forever  be  exempted 
from  taxation.  That  a  right  in  the  grantees,  donees,  devisees 
or  legatees,  became  vested,  which  no  subsequent  legislature 
oonld  divest.  They  had  a  right  at  all  times  to  prescribe  the  terms 
on  which  any  future  grants  or  donations  should  be  made  or  given; 
but  I  think  they  have  no  constitutional  right  or  power,  either 
directly  or  indirectly,  to  impair  former  grants  or  to  lessen  their 
natural  productiveness.  Taxation  may  be  a  worm  at  the  root, 
which,  in  its  consequences,  may  destroy  both  root  and  branch. 
I  would,  therefore,  advise  that  judgment  be  for  the  plaintiff 
to  recover  the  amount  of  money  paid,  with  interest  and  costs. 

The  other  judges  were  of  the  same  opinion,  except  Daooett, 
J.,  who  gave  no  opinion,  having  been  of  counsel  in  the  case. 

Judgment  for  plaintiffs. 

ExBMFTiov  ntOM  TAXATION  AB  CoifT&ACi. — ^It  wM  long  held  in  Conneoti* 
eat  on  the  anthority  of  this  case  that  the  proYiuoiiB  of  the  act  of  1702  exempt- 
ing from  taxation  property  given  or  granted  for  pnblio  charitable,  religious 
cr  pions  usee,  were,  so  far  as  related  to  gifts  made  or  funds  raised  for  such 
poipoaea^  while  that  act  was  in  force,  in  the  nature  of  a  contract,  which 
eoold  not  be  repealed  by  the  legislature:  Osborne  v.  Humphrey,  7  Conn.  339; 
Parker  v.  JUt^fiM,  10  Id.  496;  Landon  v.  Litchfield,  11  Id.  260.  But  where 
the  grant  or  lease  under  which  ,the  property  was  held  itself  contemplated  the 
payment  of  taxes  by  the  grantee,  it  was  decided  that  such  property  was  sub- 
ject to  taxation  at  tiie  will  of  the  legislature:  JIari  v.  Town  o/  Comwail,  14 
Conn.  228.  8o  in  Twon  of  New  Haven  v.  Sheffield,  30  Conn.  172,  it  was  de- 
cided that  after  the  property  granted  for  such  uses  was  sold  the  exemption 
applied  to  the  fund  raised  therefrom,  and  not  to  the  property  itself.  In  East 
Hartford  v.  Hartford  Bridge  Co,,  17  Conn.  93,  and  Seymour  v.  Hartford,  21 
Id.  486,  the  principal  case  was  relied  on  asauthority  for  the  general  proposition 
that  the  legislature  may  by  an  act  in  the  nature  of  a  contract  relinquish  its 
light  to  tax  a  particular  species  of  property,  and  that  relinquishment  will  be 
hinding  on  succeeding  legislatures. 

This  whole  subject  was,  however,  re-examined  by  the  supreme  court  in 
Lord  v.  Tovm  qf  Litchjield,  36  Conn.  130,  and  it  was  determined  that  the  ex- 
emption in  the  act  of  1702  was  not  an  irrepealable  contract.  Carpenter,  J., 
delivering  the  opinion,  decided:  1.  That  if  the  contract  was  between  the 
grantor  and  the  legislature,  where  property  was  given  for  such  a  purpose,  the 
grantee,  was  not  privy  thereto  and  could  not  enforce  it;  2.  That  if  the  con- 
tract was  with  the  grantee  there  was  no  consideration  for  it;  3.  That  the  ex- 
emption was  a  mere  gratuity;  4.  That  the  exemption  must  apply  to  the 
proceeds  after  a  sale,  and  that  if  there  were  no  proceeds,  as  where  the  prop- 
erty was  disposed  of  in  payment  of  an  antecedent  debt,  there  would  be  ne 
ipiion;  and  that  the  legislature  could  not  be  presumed  to  have  intended  a 
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binding  and  perpetual  exemption  thus  to  depend  on  the  act  of  the  grantee;  5. 
That  by  the  terms  of  the  act  of  1702  the  exemption  apptied  to  property  gi^en 
or  granted  for  the  parposea  named,  whether  the  gift  or  grant  was  made  be- 
fore or  after  the  passage  of  the  act,  and  that  as  there  certainly  could  be  no  per 
petoally  binding  contract  with  reference  to  property  previously  given  oi 
granted,  the  legislature  could  not  have  intended  the  act  as  a  contract  at  alL 
The  learned  judge  then  proceeded  to  say : 

"There  is  another  feature  of  this  statute  which  deserves  particular  atten- 
tion. It  expressly  applies  to  all  property  which  had  been,  or  which  should 
thereafter  be,  granted  by  the  general  assembly  of  this  state.  Kow,  upon  the 
supposition  that  the  contract  contended  for  was  with  the  grantors,  and  that 
is  the  ground  of  the  decisions  of  this  court  in  Atwater  v.  Woodbridge,  6  Conn. 
223^  and  Osborne  v.  Humphrey,  7  Id.  335,  cases  upon  which  Landon  v.  LUch" 
fidi  rests,  we  are  driven  to  the  necessity  of  holding  that  the  state  entered 
into  a  contract  with  itself,  and  pledged  its  faith  to  itself,  that  such  property 
should  never  be  taxed.  If  the  statute  applied  only  to  cases  of  this  descrip- 
tion, no  one  would  contend  that  it  was  a  contract  which  tied  up  the  hands  of 
succeeding  legislatures.  On  the  whole,  we  think  it  reasonable,  and  the  only 
reasonable  course,  that  the  statute,  in  relation  to  all  the  property  named  in 
it»  should  receive  the  same  construction;  that  the  legislature  intended  to 
place  all  such  property  upon  the  same  footing.  That  can  only  be  done  by  re- 
jecting the  idea  of  a  contract.  We  will  close  this  branch  of  the  case  by  a 
reference  to  the  language  of  Judge  Bissell  in  Parker  v.  Redfield,  10  Conn.  495. 
In  speaking  upon  this  question,  and  in  relation  to  the  cases  of  Atwater  v. 
Woodbridge  and  0$bome  v.  Humphrey ,  he  says:  'Were  this  now  an  open 
question,  we  might  well  doubt  whether  it  be  in  the  power  of  one  legislature, 
by  a  general  law,  to  tie  up  the  hands  of  succeeding  legislatures;  and  whether 
a  statute  exempting  a  particular  species  of  property  from  taxation,  is  in  the 
nature  of  a  contract  of  perpetual  obligation.'  It  is  true  he  yielded  to  the  au- 
thority of  those  cases;  but  as  that  authority  is  shaken  somewhat  by  Brainard 
v.  Colchester,  31  Conn.  407,  we  have  felt  at  liberty  to  examine  the  question 
upon  principle,  and  upon  such  examination  being  satisfied  that  those  de- 
cisions are  not  founded  in  correct  principles,  we  feel  constrained  to  disregard 
their  authority  and  to  declare  the  law  to  be  otherwise."  It  is  proper  to  ob- 
serve, however,  that  this  decision  was  not  necessary  to  the  determination  of 
the  case  before  the  court;  for,  as  was  shown  in  another  part  of  the  opinion, 
even  regarding  the  exemption  as  a  binding  contract,  it  must  have  been  con- 
sidered forfeited  as  to  the  particular  property  in  question,  by  the  fact  thai 
said  property  had  been  disposed  of  by  a  long  lease,  which  was  tantamount 
to  a  sale,  and  had  passed  into  the  hands  of  strangers,  so  that  it  was  no  longer 
devoted  to  the  uses  for  which  it  was  granted. 

In  the  subsequent  case  of  First  Eeelesicuticai  Society  qf  Hartford  v.  Hart- 
ford,  38  Conn.  286,  the  decision  in  Lord  v.  Town  qf  Litchfield,  36  Id.  130^ 
was  declared  to  have  settled  the  doctrine  that  the  exemption  in  the  act  of 
1702  was  not  au  irrepealable  contract;  but,  at  the  same  time,  the  position 
taken  in  the  principal  case  that  this  exemption  was  not  in  fact  repealed  by 
the  act  of  1821,  with  respect  to  property  previously  granted,  which  continued 
to  be  devoted  to  the  purposes  for  which  it  was  granted,  was  recognized  as 
sound.  Seymour,  J.,  after  reviewing  the  Connecticut  cases  on  this  pointy 
stated  the  result  to  be:  "The  law,  then,  as  settled  by  authority  on  this  vexed 
question  is  now  as  follows:  1.  It  is  not  doubted  that  by  the  revision  of  1821 
idl  property  thereafter  conveyed  to  public  uses  is  subjected  to  taxation;  2. 
As  to  property  conveyed  to  public  uses  before  1821,  it  may  be  taxed  if  the 
legislature  chooses  to  subject  it  to  taxation;  Irat  laoh  property  is  left  by  the 
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acts  of  1821  under  the  pfoteetion  of  the  statute  of  1702  ao  long  as  it  is  faith- 
fully appropriated  to  its  designated  use.** 

Thx  Pbingipal  Cask  is  cited,  also,  in  Conneoticat,  on  the  following 
points:  That  the  property  of  an  individual  member  of  a  gwui  corporation 
may  be  levied  on  to  pay  its  debts;  McLoud  v.  StUby^  10  ConzL  395;  Wood  v. 
Hartford  Fire  Ins,  Co.,  13  Id.  211;  BeardsUy  v.  Smith,  16  Id.  379;  Second 
BeeUnoMtical  Society  qf  PorUand  v.  First  Ecclesiastical  Society  qf  PorUand,  23 
Id.  279;  that  a  tax  voted  by  a  town,  or  other  quasi  corporation,  to  "defray 
•zpenses"  of  the  corporation,  is  sufficiently  definite:  West  School  District  v. 
MerriUSf  12  Conn.  440;  that  an  action  lies  to  recover  back  money  paid  on  an 
illegal  tax:  Badley  v.  Town  qf  Ooshen,  211  Conn.  548;  and  that  the  court  may 
disregard  an  nnoonstitational  act  of  the  legislature:  Trustees  qf  Bishops  Fund 
T.  Bider,  13  Conn.  93. 


AVEBT   V.  GhAPPEL. 

[6  Oonr.  370.] 

PikBOL  EvnnvoB  is  not  admissible  to  show  the  intention  of  a  testator  in 
making  his  will,  and  thereby  to  obtain  a  construction  of  the  will  not 
warranted  by  its  express  terms. 

Mistakes  or  Wills. — Equity  can  not,  on  parol  proofs,  relieve  against  a 
mistake  in  a  will,  by  reforming  the  will  so  as  to  conform  it  to  the  in- 
structions alleged  to  have  been  given  by  the  testator  to  the  scrivener. 

A  Will  can  vot  sb  Eklaboiid  or  Varied  by  parol  evidence,  except  to  ex- 
plain a  latent  ambiguity  arising  dehors  the  will,  or  to  rebut  a  resulting 
trustb 

Bill  for  relief  against  a  judgment,  whereby  Charles  W. 
Cbappel  had  recovered  possession  of  the  real  estate  of  his 
father,  Gilbert  Cbappel,  lately  deceased,  under  bis  will.  The 
plaintiffs,  Jabez  Avery  and  Rebecca,  bis  wife,  who  was  the 
widow  of  Gilbert  Cbappel,  claimed  that  the  said  Gilbert  in- 
tended by  bis  will  to  give  bis  real  estate  to  bis  wife  until  bis 
children  should  arrive  at  full  age,  and  that  the  will  was  not  so 
drawn  by  the  mistake  of  the  scrivener,  and  they  offered  parol 
evidence  of  the  testator's  declarations  before,  at,  and  after  the 
malring  of  bis  will,  in  the  presence  of  the  scrivener  and  others, 
to  prove  sucb  intention.  They  also  claimed  that  it  was  the 
testator's  expressed  desire  that  bis  widow  should  marry  some 
one  capable  of  attending  to  and  superintending  the  cultivation 
of  bis  real  estate,  and  that  the  widow  believed  that  she  was 
complying  with  bis  wishes  in  intermarrying  with  the  plaintiff 
Avery.  The  defendants  relied  upon  the  terms  of  the  will,  the 
material  clauses  of  which  were:  "I  do  hereby  give  and  allow 
unto  my  beloved  wife,  Bebecca,  the  use  and  improvement  of 
one  third  part  of  my  home  farm,  during  her  widowhood;  also, 
the  use  of  one  third  part  of  the  buildings  standing  thereon." 
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"  I  do  also  give  to  my  beloved  wife  the  use  and  improTement  of 
all  my  estate,  both  real  and  personal,  until  my  children  be- 
come of  lawful  age,  to  be  improved  according  to  the  rales  of 
good  husbandry,  excepting  the  interest  which  may  arise  on  my 
notes  and  mortgages."  <'Igive  and  bequeath  unto  my  only 
son,  Charles  W.  Ohappel,  and  to  his  heirs,  two  thirds  of  my 
home  farm  and  two  thirds  of  the  buildings  standing  thereon, 
excepting  his  sister's  right  in  the  dwelling-house,  etc.  And  it 
is  my  will  that  Charles  W.  Chappel  should  have  the  whole  of 
my  landed  property,  after  the  marriage  or  decease  of  his  honored 
mother."  The  testator  further  gave  sundiy  chattels  to  his  son 
and  daughter  respectively,  and  a  legacy  to  the  latter  and  a 
right  in  his  dwelling-house  as  long  as  she  should  renudn  un- 
married. The  judge  at  the  trial  below  admitted  the  parol  evi- 
dence offered  by  the  plaintiffs  to  prove  the  intentions  of  the 
testator  against  the  defendant's  objection;  and  on  account  of 
this  decision  the  defendants  now  mored  for  a  new  trial. 

H,  Strong,  for  the  motion,  to  show  that  courts  of  equity  will 
never  admit  extrinsic  evidence  to  prore  that  a  testator's  intent 
was  different  from  that  expressed  in  his  will,  whererer  the  vnll 
can  be  executed  as  it  stands,  and  that  the  only  cases  where 
such  evidence  is  admissible,  are  those  of  latent  ambiguity, 
fraud,  mistaken  description,  etc.,  cited  Hampshire  ▼.  Peirce,  2 
Yes.  216;  EUiot  v.  EUiot,  2  Ch.  Cas.  281;  Ibtoera  ▼.  Moor,  2 
Yern.  98;  Lord  laUdand  ▼.  Bertie,  Id.  833;  BeHie  v.  Lord  Fcdh- 
land,  3  Ch.  Cas.  129;  Bennet  v.  Davis,  2  P.  Wms.  816;  Brown 
T.  Selvoin,  Cas.  t.  Talb.  240;  Lady  Osborne  v.  VVUers,  cited  2 
Bac.  Abr.  71  (Gvnl.  ed.);  Gale  v.  Crofts,  cited  2  Eq.  Cas.  Ab. 
416,  pi.  5;  Hwnt  v.  HoH,  3  Bro.  Ch.  311;  MeUish  v.  MeUish,  4 
Yes.  45;  PhiUips  t.  Chamberlaine,  Id.  67;  Cambridge  v.  Bous,  8 
Id.  22;  ShergotiL  v.  Boone,  13  Id.  376;  Herbert  v.  Beid,  16  Id. 
481;  Andrews  ▼.  Dobson,  1  Cox  Ch.  425;  Doyle  v.  Blake,  2  Sch. 
k  Lef .  240;  Murray  v.  Jones,  2  Yes.  k  B.  318;  Mann  t.  Mann, 
1  Johns.  Ch.  231  [7  Am.  Dec.  416];  Pow.  Dev.  478,  621;  1 
Phil.  Ey.  468,  469.  He  insisted  also  that  the  court  of  probate 
had  exclusive  jurisdiction  to  determine  whether  this  instrument 
contained  the  will  of  the  deceased. 

Ooddard  and  O.  C.  Ooddard,  contra,  contended  that  parol  evi« 
dence  is  admissible  to  correct  a  mistake  in  a  deed  or  written 
contract:  Chapman  v.  Allen,  Kirby,  399  [1  Am.  Dec.  24];  Mat" 
son  V.  Parkhurst,  1  Boot,  404;  Cook  v.  Preston,  2  Id.  78;  WaO^ 
bum  V.  Merrills,  1  Day,  139  [2  Am.  Dec.  59];  Petert  v.  Goodndi, 
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3  Conn.  Ii6, 160;  OiOapie  v.  Mxm,  2  Johns.  Ob.  685  [7  Am. 
Dec.  669];  Drum  ▼.  Simpson,  6  Binn.  478  [6  Am.  Dec.  499]; 
Graves  v.  Boston  Marine  Ins.  Co,,  2  Cranch,  419,  444;  and  also 
to  correct  a  mistake  in  a  will  by  showing  the  intention  of  the 
testator:  Oainsborough  t.  Gaint^orough,  2  Yarn.  262;  Thomas  v. 
Thomas,  6  T.  B.  671;  Masters  v.  Masters,  1  P.  Wms.  421;  Edrris 
▼.  Bishop  of  Lincoln,  2  Id.  136;  Duke  of  BuUand  v.  Duchess  of 
BuUand,  Id.  209;  Hodgson  v.  Hodgson,  2  Yem.  698;  PuUney  y. 
Earl  of  Darlington,'  1  Bro.  Ch.  223;  Druce  v.  Denison,  6  Yes. 
386;  2  Fonb.  Eq.  477,  478;  Sugd.  111. 

Dagoket,  J.  The  object  of  the  bill  is  to  obtain  relief  against 
a  judgment  of  the  superior  court,  rendered  in  favor  of  0.  W. 
Chappel,  one  of  the  defendants,  by  which  he  recovered  the 
possession  of  the  real  estate  of  his  father,  Gilbert  Chappel,  lately 
deceased,  under  his  will,  duly  proved  and  approved  by  the  court 
of  probate  (see.  6  Conn.  31).  The  plaintiffs,  Rebecca  Chappel, 
having,  since  the  decease  of  Gilbert  Chappel,  intermarried  with 
Jabez  Avery,  proceeded  on  the  ground  that  the  testator  intended 
to  give,  by  his  will,  the  land  in  question  to  his  wife,  Bebecca, 
till  Charles,  his  son,  should  arrive  at  full  age,  and  that  he  should 
then  take  it  by  way  of  remainder.  The  court  decided,  that  her 
interest  in  it  ceased,  on  her  intermarriage  with  her  present 
husband. 

The  bill  alleges  that,  before  the  making  of  the  will,  at  the 
time  of  its  execution,  and  afterwards,  in  repeated  conversations 
with  her,  and  others,  the  testator  declared  such  to  be  his  inten- 
tion; and  further,  that  he  instructed  the  scrivener  so  to  express 
it,  and  that  by  mistake  the  will  was  so  drawn  as  to  give  her  the 
estate  only  during  her  widowhood.  The  proof  offered  by  the 
plaintiffs  was  parol  evidence  only.  Upon  these  facts,  with  our 
statute  of  wills  and  the  solemnities  required  by  it,  in  view,  it  is 
certainly  difficult  to  interpose  for  the  relief  of  the  plaintiffis. 
The  court  is  asked  to  take  from  the  devisee,  the  principal  object 
of  the  testator's  bounty,  the  possession  of  this  estate  for  a  long 
period,  in  opposition  to  the  true  construction  of  the  will  by 
parol  proof  of  the  declarations  of  the  deceased,  that  he  intended 
to  give  it  to  his  wife,  in  other  words  to  make  a  will  for  him, 
when  he  sleeps  in  his  grave.  Strong  reasons  should  be  urged 
in  support  of  a  claim  so  novel  and  so  forbidding.  It  is  not 
suggested  by  the  counsel  for  the  plaintiff's,  that  parol  evidence 
of  declarations  of  the  testator  made  either  before  or  after  the 
execution  of  the  will,  to  explain  or  vary  it,  can  be  received. 
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Such  a  suggestion  would  be  too  bold.  It  cannot  be  supported 
by  a  shadow  of  authority. 

It  is,  however,  urged  that  parol  evidence  ought  to  be  admitted 
to  correct  mistakes  in  deeds  and  other  writings;  and  that  a  court 
of  equity  will  relieve  against  such  mistakes,  as  well  as  against 
fraud.  To  prove  this  position  several  authorities  are  cited. 
There  is  no  doubt  that  a  mistake  in  a  deed  or  contract  may  be 
shown  by  parol  proof;  and  that  either  by  a  party  seeking  relief 
against  it  in  his  bill,  or  setting  it  up  by  way  of  defense  to  rebut 
an  equity.  This  is  deemed  the  settled  doctrine  in  this  country 
and  in  England.  Many  of  the  cases  are  brought  together  in  a 
lucid  manner  by  Chancellor  Kent  in  a  case  cited  by  the  plaintiffii, 
viz. :  OiUespie  et  ux.  v.  Jtfoon,  2  Johns.  Ch.  585  [7  Am.  Dec.  550]. 
In  Connecticut,  the  cases  cited  from  Eirby,  400;  1  Boot,  404;  2 
Id.  78;  3  Conn.  150,  and  1  Day,  139  [2  Am.  Dec.  59],  are  di- 
rectly to  that  point.  In  the  case  last  cited :  Wouihbrirn  v.  Merrills, 
the  principle  was  much  discussed,  and  thoroughly  established. 
The  court,  however,  in  such  cases,  will  not  interfere  except  upon 
the  most  strong  and  satisfactory  proof. 

Bat  the  plaintiffs  in  this  bill  are  obliged  to  go  much  further 
to  obtain  the  relief  sought.  They  must  show  that  the  testator's 
intention  may  be  proved  to  be  different  from  what  appears  on 
the  face  of  the  will,  by  parol  evidence,  that  he  directed  the 
scrivener  so  to  write  it,  that  the  wife  should  enjoy  the  estate  till 
the  son  should  be  twenty-one  years  of  age.  It  is  not  belitjved 
that  any  principle  or  precedent  can  be  found  to  establish  such  a 
doctrine.  The  principle  of  the  common  law  is  that  pan  1  evi- 
dence shall  not  be  received  to  explain,  control  or  vary  a  written 
instrument,  and  that  nothing  was  intended  at  its  executic  n,  but 
what  is  expressed.  Eoepresaio  unius  esi  exclusio  aUeriua.  In  re- 
lation to  wills.  Chancellor  Kent,  in  Mann  et  al.  v.  Executors  of 
Mann  et  al.,  1  Johns.  Oh.  231,  234,  examined  the  subject  with 
an  industry  and  learning  scarcely  equaled,  except  by  himself  in 
other  cases,  and  declares  the  result  to  be:  ^*  That  from  Cheyne^s 
case,  5  Co.  68,  down  to  this  day,  it  has  been  a  well  settled  rule 
that  parol  evidence  cannot  be  admitted  to  supply  or  contradict, 
enlarge  or  vary  the  words  of  a  will,  nor  to  explain  the  intention 
of  the  testator,  except  in  two  specified  cases:  1.  Where  there  is 
a  latent  ambiguity,  arising  dehors  the  will,  as  to  the  person  or 
subject  meant  to  be  described;  and,  2.  To  rebut  a  resulting 
trust."    The  cases  referred  to  fully  support  his  positions. 

If  it  be  said  that  the  plaintiffs  rely  chiefly  on  the  allegation 
of  the  instruction  giving  to  the  scrivener  and  the  mistake,  it 
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may  be  asked,  if  a  will  is  to  be  established,  by  showing  an  intent 
to  make  one?  In  the  present  case,  has  the  testator  devised  to 
his  wife  the  land  in  question,  not  dniing  her  widowhoodj 
as  the  will  proved  bj  the  court  of  probate  declares,  but  till 
Charles,  the  son,  arrived  at  full  age,  because  a  witness  testifies 
that  he  so  directed  the  scrivener,  though  words  of  a  totaHy  dif- 
ferent meaning  were  employed.  Then,  as  Lord  Talbot  observed 
^3  P.  Wms.  354),  "the  witnesses  and  not  the  testator  would 
make  the  will;''  or,  as  Sir  Matthew  Hale  said,  1  Mod.  310, 
"  How  can  there  be  any  certainty  ?  A  will  may  be  anything, 
everything,  nothing.  The  statute  appointed  the  will  to  be  in 
writing  to  make  a  certainty,  and  shall  we  admit  collateral  aver- 
ments and  proofs,  and  make  it  entirely  uncertain?  "  Again,  in 
Towers  v.  Moor^  2  Yem.  98,  it  was  attempted  to  have  the  will 
explained  by  proof  of  what  the  testator  declared,  and  the  instruc- 
tion he  gave.  The  court  said,  ^'that  devises  of  land  must  be 
in  writing,  and  they  would  not  go  against  the  act  of  parliament. " 

In  Purse  v.  Snaplin,  1  Atk.  415,  Lord  Hardwicke  says:  **  Mis- 
takes are  not  to  be  supposed,  if  any  construction  that  is  agreeable 
to  reason  can  be  found  out:"  2  Fonb.  477.  *'  The  will  that 
must  pass  the  land  mast  be  in  writing,  and  must  be  decided  by 
what  is  contained  in  it.''  It  was  decided  by  the  highest  court 
in  South  Carolina,  after  much  discussion  and  deliberation,  that 
parol  evidence,  even  of  the  person  who  drew  the  will,  and  who 
was  of  unimpeachable  character,  when  offered  to  support  the 
allegation  of  a  mistake  in  the  will,  and  to  prove  that  the  testa- 
tor intended  to  dispose  of  the  property  in  a  manner  not  appar- 
ent on  the  face  of  the  will,  was  not  admissible.  Bothmahler  v. 
Jfyers  etal.^^  Desau.  215  [6  Am.  Dec.  613],  where  there  is  a  com- 
plete and  plain  will  in  writing,  it  can  not  be  altered  or  influenced 
by  parol  evidence  as  to  the  intention:  2  P.  Wms.  421.  Evi- 
dence as  to  matters  dehors  the  will,  to  show  the  mistake,  is  insuf- 
ficient: 2  Atk.  373.  Even  the  instructions  for  the  will  are 
inadmissible  to  show  a  mistake:  2  Yes.  &  B.  318;  1  Mad.  Ch. 
SI,  The  doctrine  above  stated  is  fully  confirmed  by  cases  cited 
in  3  Starkie  on  Ev.,  1010,  1017, 1018,  1027,  as  well  as  by  the 
opinion  of  the  learned  commentator.  In  a  very  late  decision  of 
the  court  of  common  pleas  in  England,  4  Dow.  65,  the  same 
principle  is  strongly  enforced. 

I  am  then  well  satisfied  that  the  parol  evidence  offered  ought 
not  to  have  been  admitted;  and  that  the  plaintiffs  can  take 
nothing  by  their  bill,  and  would  so  advise  the  superior  court. 
The  defendants  have  also  urged  that  the  jurisdiction  of  this 
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oause,  if  relief  could  be  had  anywhere,  belongs  to  the  court  of 
probate;  that  to  that  court  belongs  the  power  of  deciding  on 
wills,  subject  to  revision  in  the  superior  court;  and  that  it 
would  create  an  anomaly  in  our  law  that  a  will,  having  been 
established  in  a  court  of  probate,  should  be  annulled,  or  its 
provisions  essentially  varied,  in  the  superior  court,  except  by 
appeal,  as  the  law  provides.  This  objection,  as  it  strikes  my 
mind,  is  of  weight,  but  I  have  not  examined  it  with  a  view  to 
express  an  opinion  upon  it,  because  a  decision  upon  the  other 
point  decides  the  case. 

The  other  judges  were  of  the  same  opinion,  except  Petbbs, 
J.,  who  did  not  hear  the  argument,  and  therefore  gave  no 
opinion. 

New  trial  to  be  granted. 

ExTRiNSio  EviDENCS  TO  EXPLAIN  WiLL. — See  on  thiB  point:  Jackmm  v. 
StU^  6  Am.  Deo.  363;  Bathmahkr  v.  Mi^era,  Id.  613;  BreeiBenridge  v.  Duncan^ 
12  Id.  359;  Cometock  v.  Hadlymey  8  Conn.  266,  where  the  principal  ease  ii 
cited.  It  is  refetied  to  also  in  Abbe  v.  Ooodwin^  7  Conn.  364,  as  an  authority 
upon  the  question  of  the  admissibiUty  of  parol  evidence  generally  to  correct 
mistakes  in  written  instmments. 
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[6  Com.  298.] 
Dxvisis  Void  nr  Law  because  made  to  a  corporation  not  capable  of  holding 


lands,  or  because  of  a  fatal  misnomer,  have  been  sustained  and  aided  in 
equity. 

BsvxsB  TO  THE  Yearlt  Mxktino  OF  QuAKXBa,  and  to  their  successors  is 
void,  because  the  association  is  not  a  corporation,  and  the  members  are 
not  so  designated  as  to  take  as  individuals. 

Ungxbtaihtt. — ^A  grant  to  the  inhabitants  of  Dale,  or  to  the  conmioners  of 
a  certain  waste,  or  to  the  people  of  a  county,  is  void. 

PfcJMUMFL'ioy  OF  Ikoobforahon. — ^A  grant  or  charter  may  be  presumed 
from  long  continued  exercise  of  corporate  powers;  but  to  give  rise  to 
this  presumption  the  acts  done  must  bear  the  impress  of  corporate  acts; 
must  be  such  as  corporations  are  competent  and  individuals  incompetent 
to  perform. 

That  ths  Yeably  MsEmKO  of  Quakkbs  kept  records,  had  a  clerk  and 
treasurer,  received  contributions,  exercised  general  supervision  over  the 
spiritual  concerns  of  the  Quakers,  celebrated  marriages,  and  admitted 
and  discarded  members,  does  not  prove  that  it  was  a  corporatiozL 

CoRPORATioirs  AS  TRUSTEES. — Corporations,  unless  specially  authoxiied,  can 
not  be  seised  of  lands  to  the  use  of  another. 

In  case  of  a  Lapsed  Devise,  the  lands  do  not  vest  in  the  residuaiy  dev- 
isee, but  descend  to  the  heir. 
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EiECXMSNT  for  a  certain  farm.  The  plaintiffs  claimed  title  as 
heirB  at  law  of  Sylvester  Wickes,  and  the  defendant  claimed  as 
lessee  of  the  yearly  meeting  of  the  people  called  Quakers,  de- 
Tisees,  and  of  Rowland  Greene,  residuary  devisee,  under  the 
will  of  the  said  Wickes.  The  will  was  offered  in  evidence,  and 
the  clauses  under  which  the  defendant  claimed  were  as  follows: 
"I  give  the  yearly  meeting  of  the  people  called  Quakers,  of 
New  England,  my  farm  in  Pomfret,  that  I  bought  of  Clark  and 
Nightingale,  the  net  income  of  which  to  be  appropriated  in  aid 
of  the  charitable  fund  of  the  boarding  school  established  by 
Friends  in  Providence;  to  them  the  said  people  called  Quakers, 
and  their  successors  in  the  same  faith  forever.''  Then,  after 
other  devises  and  bequests,  the  residue  was  disposed  of  as  fol- 
lows: "Also,  I  give  to  my  said  nephew,  Rowland  Greene,  all 
the  rest  and  residue  of  my  estate,  of  what  kind  or  nature  it 
may  be,  or  wherever  found,  not  herein  or  otherwise  disposed 
of,  on  condition  that  he,  the  said  Rowland,  pay,  or  cause  to  be 
paid,  all  my  just  debts,  the  foregoing  legacies,  funeral  charges, 
and  the  expense  of  settling  my  estate."  The  defendant  also 
proved  who  were  the  members  of  the  "  yearly  meeting,"  thirty- 
three  in  number.  To  prove  that  said  *' yearly  meeting"  was  a 
corporation,  no  charter  was  exhibited,  but  the  defendant  pro- 
duced in  evidence  a  multitude  of  votes  and  proceedings  from 
their  records,  extending  from  1683  to  the  commencement  of 
the  suit,  from  which  he  claimed  that  an  incorporation  should 
be  presumed.  These  votes  and  proceedings  showed  that  from 
time  to  time  persons  had  been  designated  who  were  '*  desired 
to  keep  the  yearly  meeting  book,"  to  be  clerk,  to  act  as  treas- 
urer, '*  to  keep  the  stock  that  belongs  to  this  meeting,"  etc., 
that  persons  had  been  appointed  to  sell  the  right  and  privilege 
of  the  yearly  meeting  in  certain  property  bequeathed  to  them; 
that  the  treasurer  had  been  ordered  from  time  to  time  to  defray 
"  all  necessary  charges  that  may  arise,"  "  out  of  the  money  left 
in  his  hands;"  that  the  yearly  meeting  had  given  "  allowances 
to  the  Friends  in  Providence  and  elsewhere,  **  to  hire  money, 
not  exceeding  a  specified  sum,  ''  to  be  discharged  by  the  meet- 
ing," for  the  purpose  of  building  meeting-houses  in  those  places; 
that  committees  had  been  appointed  to  settle  with  the  treasurer 
and  report  the  balance  due  the  meeting;  that  propositions  for 
raising  money  for  particular  years  had  been  approved;  and  that 
''the  several  quarterly  meetings"  in  Rhode  Island,  Salem, 
Sandwich,  Falmouth  and  Smithfield,  had  been  "requested  to 
raise"  the  proposed  amount  and  forward  the  same  to  the  treas- 
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nrer,  and  an  aooount  to  the  next  yearly  meetings  different  snmi 
being  speoified  to  be  raised  by  each. 

The  judge  instructed  the  jury  that  the  members  of  the  yearly 
meeting  oould  not  take  as  individuals  for  the  purposes  men- 
tioned in  the  "will;  that  the  Totes  and  acts  of  the  society,  how- 
ever long  continued,  would  not  authorize  the  presumption  of 
an  incorporation  unless  they  were  such  as  could  not  be  per- 
formed by  an  unincorporated  society;  and  that  if  the  devise  to 
the  yearly  meeting  was  void  for  uncertainty  for  want  of  an  in- 
corporation, the  farm  would  descend  to  the  heirs  at  law,  and 
would  not  pass  to  the  residuary  legatee.  Verdict  for  the  plaint- 
iffs, and  a  motion  for  a  new  trial  on  the  ground  of  misdirection. 

Cleaveland  and  Jtidson^  for  the  motion,  argued:  1.  That  the 
devise  was  good  as  a  devise  to  the  individuals  composing  the 
yearly  meeting  at  the  testator's  death,  since  though  not  partic- 
ularly named,  they  could  be  ascertained  by  the  description: 
BarOei  v.  King,  12  Mass.  537  [7  Am.  Dec.  99];  2.  That  if  the  in- 
dividuals could  not  take  the  yearly  meeting  could  take  as  a  cor- 
poration, there  being  8u£Scient  evidence  of  uses  from  which  to 
presume  an  incorporation:  i-iockbridge  y.Wesi  Stockbridge,  12 
Mass.  400;  Bead  v.  Brookman,  3  T.  B.  158;  Mayor  of  Kingston 
upon  Hull  V.  Homer,  Cowp.  102,  110;  Boe  v.  Ireland,  11  East, 
280;  3.  That  if  the  foregoing  propositions  were  incorrect,  the 
devise  was  still  good  as  a  charity:  4  Wheat.  App.  11,  17;  Bishop 
of  Hereford  v.  Adams,  7  Yes.  824;  White  v.  White,  Id.  423;  Bap- 
iist  Association  v.  Hart,  4  Wheat.  1.  So,  even  though  the 
statute  of  43  Eliz.  c.  4,  be  not  in  force  here,  since  that  statute 
was  not  designed  to  give  validity  to  devises  which  would  be 
invalid  without  it;  but  that  the  Connecticut  statute,  801,  tit. 
66,  sec.  3,  proceeded  upon  the  same  principle  as  the  statute  of 
Elizabeth,  and  gave  effect  to  charitable  devises;  4.  That  if  the 
devise  to  the  yearly  meeting  were  void  the  farm  would  never- 
theless pass  to  the  residuary  devisee:  Crane  v.  Crane,  2  Boot, 
487;  Com.  Dig.,  tit.  Chanceiy,  3  Y.  18. 

Ooddard  and  H.  Strong,  contra,  claimed:  1.  That  the  devise 
was  not  to  any  certain  individuals,  the  membership  of  the 
meeting  being  uncertain  and  variable,  and  that  the  community 
composed  of  those  members  could  not  take  unless  it  were  a 
corporation:  Perk.  sec.  65;  Barker  v.  Wood,  9  Mass.  419;  Jack* 
son  V.  Cory,  8  Johns.  388;  Hombeck  v.  Wesibrook,  9  Id.  73;  Bap- 
tist Association  y.  Hart,  4  Wheat.  1;  2.  That  the  acts  relied 
upon  as  a  user  from  which  tu  presume  an  incorporation  were 
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inaufficienty  as  all  of  them  oould  have  been  performed  without 
an  incorporation^  and  even  if  the  evidence  were  sufficient  to 
prove  an  incorporation,  it  did  not  follow  that  the  corporation 
had  power  to  hold  real  estate  or  to  be  seised  to  an  use:  Hart  v. 
Chalker,  5  Oonn.  311;  Com.  Dig.,  tit.  Bargain  and  Sale,  B.  3; 
3.  That  the  derise  being  void,  the  heir  would  take  in  preference 
to  the  residuary  devisee:  2  Mad.  Ch.  81;  Oravenor  t.  HaUum^ 
Amb.  643;  Watson  ▼.  Earl  of  Lincoln,  Id.  328;  AUomey- general 
V.  Johnsione,  Id.  680;  Wright  ▼.  Hall,  Fortesc.  182;  Boe  v. 
Fludd,  Id.  184. 

HosMiB,  0.  J.  The  precise  question  to  be  detemined  is  whether 
the  yearly  meeting  or  Rowland  Greene,  in  reference  to  the  land 
in  question,  are  the  devisees  of  Sylvester  Wickes.  If  thej  are 
not,  the  defendant,  who  founds  himself  on  being  their  lessee, 
must  fail  in  his  defense.  Before  entering  on  the  inquiry  neces- 
sarily involved  in  the  case  I  will  disembarrass  it  of  some  con- 
siderations urged  by  the  defendant's  counsel. 

It  has  been  insisted  that  if  a  bequest  be  for  a  charity,  it  mat* 
ters  not  how  uncertain  the  persons  or  objects  may  be,  or  whether 
the  devisee  be  a  corporation  capable  in  law  of  taking;  and  in 
support  of  the  principle  a  number  of  determinations  of  chancery 
have  been  cited.  The  irrelevancy  of  the  decisions  referred  to, 
in  relation  to  the  legal  title  of  the  parties  in  this  case,  is  per- 
fectly obvious.  The  courts  of  equity  have  gone  great  lengths 
in  support  of  bequests  for  charitable  purposes,  and  have  fre- 
quently coerced  the  execution  of  them  when  no  legal  title  had 
been  created.  The  devise  of  lands  to  the  churchwardens  of  a 
parish,  who  are  not  a  corporation  capable  of  holding  lands,  for 
a  charitable  purpose,  though  void  at  law,  has  been  sustained  in 
equity:  Com.  Dig.,  tit.  Chancery,  2  N.  2;  AUomey-general  y. 
Combe,  2  Ch.  Cas.  18;  Attorney-general  v.  Bowyer,  3  Yes.  jun.  714; 
MiUs  V.  larmer,  1  Meriv.  55.  So,  if  a  devise  be  to  an  existing 
oorporation  by  a  misnomer,  which  makes  it  void  in  law,  chan- 
cery will  afford  relief:  Anon.  1  Ch.  Cas.  267;  Aitomey-gtneral  v. 
FlaU,  Bep.  temp.  Finch,  221.  These  determinations,  and  many 
others  of  a  similar  character,  have  been  made  in  equity;  and  if 
there  were  an  application  to  this  court,  as  a  court  of  chancery, 
for  the  execution  of  a  trust,  they  would  have  a  bearing  on  the 
subject  of  inquiry;  but  towards  the  point  now  under  discussion 
they  have  no  direction.  The  case  of  Bartlet  et  al  v.  King,  exr, ,  12 
Mass.  537  [7  Am.  Deo.  99],  was  cited  for  the  defendant;  and  the 
determination  proves  this  position,  that  where  there  is  a  devise 
in  trust  to  persons  capable  of  taking  as  trustees,  for  the  use  of 
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a  Toluntary  association,  the  c&siuis  que  trust  may  avail  themselTeB 
of  it  as  indiTiduals.  But  the  inquiry  here  is  in  relation  to  the 
legal  capacity  of  the  trustees,  and  not  of  the  cestuis  que  trust;  and 
hence  the  case  cited  is  entirely  inapplicable  to  the  qaestion  be- 
fore the  court. 

The  defendant's  counsel  have  referred  to  the  third  section  of 
the  statute  concerning  lands:  tit.  Lands,  sec.  3,  which  provides 
that  real  estate  ''given  or  granted"  for  public  and  charitable 
uses,  shall  remain  to  such  uses  and  no  other.  But  the  property 
must  be  '*  given  or  granted"  before  it  falls  within  the  purview 
of  this  law;  and  whether  this  is  the  fact  is  the  question  put  for 
our  determination.  The  law  above  cited  has  no  bearing  on  the 
inquiry  concerning  the  legal  tiUe,  the  only  inquiry  in  the  case. 
Before  attending  to  the  questions  presented,  it  may  not  be  un« 
useful  to  state  a  few  of  the  established  rules  for  the  construction 
of  devises.  A  last  will  must  have  a  favorable  interpretation, 
and  as  near  to  the  mind  and  intent  of  the  testator  as  may  be; 
but  this  intention  must  stand  with  the  rules  of  law  and  not  be 
repugnant  thereunto:  Shep.  Abr.,  part  10,  voc.  Testament; 
Powell  on  Devises,  426.  It  is  likewise  a  settied  principle  that 
the  construction  of  a  will  must  be  derived  from  the  words  of  it 
and  not  from  an  extrinsic  averment. 

1.  Can  the  members  of  the  yearly  meeting  of  the  people 
called  Quakers  take  and  hold  the  premises  as  individuals? 
This  is  the  first  inquiry.  In  what  manner  the  yearly  meeting 
was  composed,  the  motion  does  not  state;  but  throughout  the 
argument  it  has  been  admitted,  and  without  the  admission  it  is 
too  obvious  to  be  questioned,  that  the  members  of  it  assemble 
by  delegation.  The  yearly  meeting,  it  was  said,  is  composed 
of  representatives  from  the  quarterly  meetings,  and  such  other 
members  of  the  society  within  its  limits  as  may  be  present.  It 
is  very  unnecessary  precisely  to  ascertain  the  composition  of 
this  meeting.  Two  positions,  in  my  opinion,  are  indisputably 
certain.  The  first  is  that  it  was  the  intention  of  the  testator  to 
devise  the  estate  in  question  to  the  yearly  meeting,  and  not  to 
the  individuals  composing  it.  Hence  it  is  given  to  this  assem- 
blage, **  and  to  their  successors."  Perhaps  this  distinction  is 
unimportant;  for  whether  the  devise  was  to  the  yearly  meeting, 
or  to  the  members  constituting  it,  the  legal  result  will  be  the 
same.  The  devise,  in  either  event,  was  not  to  any  certain  in- 
dividuals; but  to  the  members  of  an  assembly  meeting  together 
annually,  and  to  such  other  members  of  this  variable  body  in 
endless  succession,  as  by  delegation  should  compose  it.     There 
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waa  no  antecedent  certainty  that  those  who  were  the  members 
of  the  yearly  meeting  at  the  death  of  the  devisor,  would  con- 
tinue such  a  single  year;  but  in  all  probability  there  would  be 
an  annual  change  of  at  least  part  of  the  members,  and  beyond 
all  doubt  within  no  distant  period,  they  would  all  be  swept 
from  the  stage  of  action. 

And  what  decisively  shows  the  devisor's  intention;  anticipat- 
ing this  fluctuation,  he  provides  for  the  performance  of  the 
trust,  by  designating  the  successors  of  the  yearly  meeting,  and 
treating  that  body  as  if  it  were  a  corporation.  It  is  obviously 
opposed  to  the  intention  of  the  devisor,  to  construe  the  devise 
as  vesting  an  estate  in  the  individuals  of  the  yearly  meeting, 
being  members  of  it  at  his  death;  and  then  to  continue  the 
estate  in  them,  after  they  had  ceased  to  be  members.  The 
words  of  the  devise  give  the  property  in  question  to  the  mem- 
bers of  the  yearly  meeting,  and  their  successors,  unquestion- 
ably intending  that  none  but  members  should  have  any  part  in 
it;  and  the  nature  of  the  case  speaks  the  same  language.  It 
vras  the  testator's  object  to  execute  a  perpetual  trust;  and  this 
lie  would  have  done  if  the  yearly  meeting  was  a  corporation, 
capable  of  becoming  trustees  of  the  estate  devised.  But  if  the 
individuals  existing  at  his  death,  and  being  members  of  the 
meeting,  were  invested  with  the  land  devised  in  fee-simple, 
what  would  become  of  the  trust  on  their  ceasing  to  be  mem- 
bers? Scattered  over  a  wide  extent  of  country,  without  any 
necessary  or  conventional  meeting,  their  duty  as  trustees  they 
would  be  incapable  of  performing.  This  is  the  most  favorable 
view  of  the  subject.  Soon,  by  death,  some  of  the  individuals 
would  leave  no  heirs,  others  would  leave  numerous  minor  chil- 
dren; the  number  of  the  trustees  would  increase  astonishingly, 
and  the  difBculties  every  moment  would  thicken,  and  be  more 
and  more  insuperable.  It  is  repugnant  to  common  sense  to 
ascribe  to  the  testator  the  absurd  intention  of  constituting  the 
individuals  living  at  his  death  his  trustees.  There  can  exist  no 
doubt,  then,  that  the  devise  in  question  was  to  the  yearly  meet- 
ing constituted  such  by  del^fation,  or  to  the  members  of  it,  in 
endless  succession. 

The  second  position  alluded  to  is,  that  the  testator's  inten- 
tion is  repugnant  to  the  rules  and  principles  of  law.  This 
point  is  too  clear  to  require  discussion.  A  corporation  alone, 
authorized  by  the  sovereign  power  and  vested  with  perpetual 
succession,  is  capable  of  fulfilling  the  testator's  intention.  I 
will  cite  a  few  only  of  the  authorities  applicable  to  this  point. 
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and  dismiss  it.  A  grant  to  the  parishioners  or  inhabitants  of 
Dale,  or  to  the  commoners  of  a  certain  waste,  and  such  like 
grants,  are  utterly  Toid  for  uncertainty:  Oo.  Int.  8a;  Shep. 
Touch.  236.  So  a  demise  to  the  inhabitants  of  Boxford,  living 
within  the  north-west  parish:  Barker  t.  Wood,  9  Mass.  419.  So 
a  grant  to  the  people  of  the  county  of  Otsego:  Jackson  ex  dem. 
Cooper  et  aL  t.  Cory,  8  Johns.  385,  388.  So  a  reservation  in  a 
deed  to  the  inhabitants  of  Rochester:  Hombeck  v.  Wes&rook,  9 
Johns.  73. 

The  case  of  the  Baptiii  Associaiion  v.  Edrfa  executors,  4 
Wheat.  17,  is  in  no  essential  particular  distinguishable  from 
the  case  before  the  court.  It  was  founded  on  a  devise  to  the 
Baptist  Association,  that  for  ordinary  meets  at  Philadelphia, 
annually,  as  trustees  of  certain  military  certificates,  to  consti- 
tute a  perpetual  fund  for  the  education  of  youths  of  the  Baptist 
denomination,  who  shall  appear  promising  for  the  ministry. 
By  the  court  it  was  held  that  the  association,  not  being  incor- 
porated at  the  testator's  decease,  could  not  take  this  trust  as  a 
society;  and  that  the  bequest  could  not  be  taken  by  the  indi- 
viduals who  composed  that  association  at  the  death  of  the  tes- 
tator. In  assigning  their  reasons,  it  was  said  by  the  court  that 
it  was  obviously  the  intention  of  the  testator  that  the  associa- 
tion should  take  in  its  character  as  an  association;  and  that, 
not  being  incorporated,  it  was  incapable  of  taking  this  trust  as 
a  society;  and  the  court  was  decidedly  of  opinion  that  the  indi- 
viduals composing  the  association  at  the  death  of  the  testator 
could  not  take.  ''  No  private  advantage  was  intended  them; 
nothing  was  intended  to  pass  to  them  but  the  trust;  and  that 
they  are  not  authorized  to  execute  as  individuals."  ''  It  is  the 
association,  forever,''  said  C.  J.  Marshall,  **  not  the  individuals 
who  at  the  time  of  the  testator's  death  might  compose  the  asso- 
ciation, and  their  representatives,  who  are  to  manage  this  per- 
petual fund."  From  the  cited  cases  it  is  unquestionable  that 
the  devise  to  the  yearly  meeting,  if  it  was  not  incorporated, 
was  void. 

2.  The  next  question  that  arises  in  the  case  is,  whether  the 
yearly  meeting  was  a  corporation,  capable  of  holding  land  in 
trust.  By  a  corporation  is  understood,  in  contradistinction  from 
a  voluntary  association  of  individuals,  a  society  created  by  the 
sovereign  power.  At  the  trial  of  this  cause,  no  charter  of  in- 
corporation was  exhibited.  It,  however,  was  contended  from  a 
long  and  continued  exercise  of  certain  acts,  that  an  incorpora- 
tion ought  to  be  presumed.    That  a  grant  or  charter  is  presum- 
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able  from  the  long  conimued  exercise  of  authority  is  indisputable, 
and  has  not  been  disputed;  and  all  the  cases  cited  by  the  de- 
fendant's counsel  tend  only  to  proTe  this  unquestionable  princi- 
ple. The  inquiry  in  this  case  involves  no  question  of  law,  and 
turns  entirely  on  a  point  of  fact.  Admitting  all  the  acts  done 
by  the  yearly  meeting,  for  more  than  a  century  to  have  been 
lawful,  do  they  warrant  the  presumption  that  they  were  incor- 
porated? This  is  the  precise  inquiry,  and  in  his  charge  to  the 
jury,  the  judge  recognizing  the  law  of  presumptions,  instructed 
them,  that  the  acts  done  must  have  been  such  as  an  unincor- 
porated Yearly  Meeting  could  not  have  performed.  When  fairly 
eonstrued  the  following  was  virtually  the  opinion  expressed. 
If  the  acts  done  by  the  yearly  meeting  bear  on  the  face  of  them 
the  impress  of  corporate  acts;  such  as  individuals  can  not,  and 
a  corporation  alone  is  competent  to  perform;  you  may  presume 
the  yearly  meeting  to  be  a  corporation;  but  if  their  acts  were 
within  the  competency  of  individuals  to  perform,  they  furnish 
no  ground  to  presume  that  they  were  other  than  the  acts  of  in- 
dividuals. The  inference  to  be  drawn,  by  the  jury,  was  of  a 
fact  inquired  after  from  facts  established;  and  their  reasoning 
was  to  be  from  the  effect  to  the  cause.  The  law  made  no  infer- 
ence on  the  subject,  nor  gave  to  the  testimony  a  technical  efficacy, 
beyond  its  simple  and  natural  operation.  The  principle  had 
before  been  recognized  in  Hart  v.  Chdlker,  5  Oonn.  311.  "A 
usage,"  s^d  the  court,  *'  supposed  to  be  founded  on  a  grant  or 
agreement,  determines  the  extent  of  the  supposed  grant  or 
agreement.  The  right  granted  is  supposed  to  be  commensurate 
with  the  right  enjoyed.  They  are  different  media  proving  pre- 
cisely the  same  fact;  and  it  is  because  of  this  identity  of  proof 
that  the  usage  is  supposed  to  evince  the  grant.  In  short,  like  a 
seal,  with  its  correspondent  impression,  the  grant  and  the  usage 
are,  in  point  of  proof,  precisely  and  identically  the  same.  The 
principle  declared  by  the  judge,  was,  unquestionably,  correct; 
and  the  verdict  of  the  jury  necessarily  implies  that  the  yearly 
meeting  was  not  a  corporation. 

From  the  evidence  exhibited,  and  spread  on  the  motion  before 
us,  my  mind  is  led  to  the  same  results.  Every  act  of  the  yearly 
meeting  is  entirely  reconcilable  with  the  belief  that  it  was  done 
by  persons,  not  by  virtue  of  corporate  authority,  but  as  a  volun* 
tary  association  of  individuals.  Let  it  be  supposed  that  the 
members  of  the  yearly  meetings  were  a  delegation,  to  whom 
was  confided  the  supervision  of  the  spiritual  concerns  of  the 
people  called  Quakers;  that  by  voluntary  contribution  of  their 
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oonstittients  and  others,  they  were  inyested  with  funds  to  this 
end;  and  that  thej  directed  the  general  concerns  and  the  applica- 
tion of  their  funds,  by  joint  agreement,  and  with  no  more  of 
compulsion  than  is  implied  in  the  Toliintaxy  and  cheerful 
acquiescence  of  those  whose  interests  they  were  pursuing.  Su- 
peradd to  this  that  they  kept  records  of  their  proceedings;  that 
they  appointed  a  clerk  and  treasurer;  that  they  held  lands  aa 
indiyiduals,  for  the  general  advantage;  that  they  advised  the 
payment  of  money,  and  sent  to  the  respective  quarterly  meetings 
for  their  proportion;  that  in  fact,  they  celebrated  marriages, 
had  burying  places;  and  admitted  members  of  fcheir  meeting  or 
discarded  them. 

Eveiy  one  of  these  acts  might  be  done  by  them  as  individuals^ 
without  corporate  authority  and  without  coercion,  except  over 
their  own  funds.  Their  organization,  for  the  transaction  of 
business  and  disposing  of  their  property,  with  a  president  at 
their  head  (which,  I  believe,  did  not  exist),  with  their  clerk  and 
treasurer,  and  minutes  of  their  proceedings,  were  nothing  more 
than  is  usually  done  by  an  unincorporated  library  company  or 
bible  society,  or  other  voluntary  assemblies.  It  does  not  ap- 
pear that  land  or  property  of  any  kind  was  held  by  the  yearly 
meeting,  tmless  as  tenants  in  common;  or  that  a  tax  was  laid 
by  them,  other  than  an  appointment  for  a  voluntary  contribution; 
nor  is  there  exhibited  in  their  constitution,  organization,  or 
proceedings,  one  mark  or  indicium  of  a  corporation.  Nothing 
was  done  by  them  beyond  the  competency  of  individuals.  So 
far  as  the  testimony  adduced  may  be  relied  on,  the  members  of 
the  yearly  meeting  have  never  exercised  one  of  those  incidents 
which  necessarily  and  inseparably  are  annexed  to  every  corpo- 
ration. They  have  no  perpetual  succession,  the  primary  object 
of  corporate  authority;  there  has  been  no  suing  or  being  sued: 
no  granting  and  receiving;  no  holding  of  lands  or  estate  for 
their  own  use,  or  that  of  others  as  a  corporation;  no  common 
seal  by  which  the  intention  of  a  corporate  body  is  manifested; 
and  no  by-laws  for  the  better  government  of  themselves.  They 
appear  to  have  had  the  capacity  of  agreeing,  of  advising  and  of 
disposing  of  their  own,  as  individuals,  and  beyond  this  no 
capacity  of  theirs  is  discerned.  The  inference  from  such  prem- 
ises that  the  yearly  meeting  was  incorporated  would  be  as 
groundless  as  the  supposition  that  an  individual,  by  virtue  of 
his  personal  acts,  gives  proof  of  his  being  a  corporation. 

It  is  not  sufficient  for  the  defendant  to  show  that  the  yearly 
meeting  was  a  corporation;   but  he  must  proceed  further  and 
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prove  that  it  is  auihoxized  by  yirtue  of  its  corporate  powers,  to 
hold  property  in  trust  for  others.  Such  confidence  is  not  in- 
cidental to  every  corporation,  bat  in  general  it  is  foreign  to  the 
end  of  its  institution.  Hence,  a  corporation  can  not  be  seised 
of  land  to  the  use  of  another:  Bro.  Abr.,  tit.  Feoffment,  D.; 
Cruise  on  Uses,  22;  unless  it  has  explicit  authority  for  this  pur- 
pose. Now,  what  act  was  ever  exercised  by  the  yearly  meeting, 
from  which  this  power  may  be  presumed?  No  such  act  ap- 
pears; and  hence  the  presumption  of  the  corporate  power  in 
question  can  not  be  made.  I  conclude  then  that  the  yearly 
meeting  never  was  a  corporation;  and  if  it  were,  that  it  never 
had  the  capacity  of  becoming  a  trustee  for  others. 

3.  It  remains  for  consideration:  the  devise  in  question  to 
the  yearly  meeting  being  void,  whether  the  land  demanded 
descended  to  the  heirs  at  law  of  devisor,  or  were  transferred  to 
the  residuary  devisee.  In  relation  to  real  estate,  it  is  an  estab- 
lished principle  that  in  case  of  a  lapsed  devise,  the  estate  does 
not  vest  in  the  residuary  devisee,  but  descends  to  the  heir  at 
law  of  the  testator.  Wills  must  be  construed  by  the  intent  of 
the  devisor  at  the  time  of  making  them.  Of  consequence,  when 
property  is  given  to  a  person  incapable  of  taking,  and  there  is 
a  general  devise  of  the  residue,  so  far  as  respects  the  estate 
specifically  devised  at  the  time  of  the  will's  being  made,  there 
is  an  intentional  disposition;  and  it  never  was  designed  that  it 
should  fall  into  the  residuum.  The  law  respecting  the  bequest 
of  personal  estate  is  different;  but  as  to  the  realty,  the  decisions 
have  been  uniform  and  unquestioned:  Wright  v.  Hall,  Fortes. 
82;  Boe  v.  Fludd,  Id.  182;  Doe  d.  Morris  et  al,  v.  TJnderdown, 
Willes,  293;  Wai^cm  et  at.  v.  Earl  of  Lincoln  et  al.,  Amb.  338, 
339;  AUomey-general  v.  Johnstone,  Id.  580;  Oravenory.  HaUum, 
Amb.  643,  645;  2  Mad.  Ch.  81.  The  case  of  Crane  v.  Crane, 
2  Boot,  487,  scarcely  requires  being  mentioned,  by  way  of  ex- 
ception, as  it  was  little  discussed,  and  without  citation  of  any 
authority. 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  be  granted. 

Dkvxsi  to  Chabitablb  Ubis.— The  law  on  this  aabjeot  is  disoossed  at 
IsDgtii  in  the  note  to  DaMell  v.  AUomey^generatf  9  Am.  Deo.  677«  where  the 
American  cases,  inclading  Cfre^w  v.  Dennis,  are  collected  and  reviewed. 
In  BrytUr  v.  McCcUl,  15  Id.  297;  Ameriean  Bible  Society  v.  Wetmore,  17 
Id.  I89;  and  White  t.  Fiak,  22  Id.  65,  the  principal  case  is  noticed  as  an 
aothority  on  this  point  The  doctrine  here  laid  down,  that  where  a  devise 
Csils  for  want  of  certainty  in  the  devisee,  the  heir  is  entitled  to  the  subject  of 
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the  devise  in  preference  to  the  residuary  devisee,  is  approved  in  BretoaUr  v. 
MeCaU,  15  Conn.  297.  In  Treat  v.  Treat,  35  Id.  215,  the  method  here 
pnrsned  of  bringing  an  action  to  determine  whether  a  devise  is  invalid  for 
want  of  oertainty  in  the  devisee,  was  referred  to  with  approval,  and  it  was 
held  that  the  probate  coart  has  no  power  to  declare  a  forfeiture  of  a  devised 
estate. 


The  State  v.  EIkafp. 

[6  OOHH.  41S.J 

HzoH  Qbzkbs  akd  Mibdkkeanobs  are  such  immoral  and  unlawful  acts  as 
are  nearly  allied  and  equal  in  guilt  to  felony,  yet,  owing  to  some  tech* 
nical  droumstance,  do  not  fall  within  the  definition  of  felony.  The  ob* 
struction  of  a  highway  is  not  a  high  crime  and  misdemeanor. 

Infobmahon  in  the  superior  court,  bj  the  state's  attorney 
against  the  defendant,  for  obstructing  a  public  highway  by 
erecting  a  stone  wall  extending  ten  feet  into  and  towards  the 
center  of  said  highway,  whereby  the  highway  was  alleged  to  be 
'*  greatly  narrowed,  obstructed  and  rendered  almost  wholly  im- 
passable." The  defendant  admitted  the  erection  of  the  wall, 
and  pleaded  that  for  more  than  fifty  years  the  said  highway 
*'  has  been,  and  now  is,  threes  rods  in  width;  and  that  the  citi- 
zens of  this  state,"  at  the  time  of  the  erection  and  since, 
''could  safely  pass  and  repass  through  and  upon  said  high- 
way, and  that  the  same  was  not,  and  is  not,  greatly  narrowed,'* 
etc.,  **  and  that  the  public  travel  thereon  is  not  at  all  incom- 
moded." Demurrer  to  the  plea  and  case  reserved  for  the  advice 
of  this  court. 

N.  Smith  and  Betis,  for  the  demurrer,  contended:  1.  That  the 
erection  of  a  stone  wall,  or  of  any  other  unauthorized  obstruc- 
tion in  any  part  of  the  highway,  was  an  indictable  offense  at 
common  law:  2  Swift's  Dig.  850,  351;  King  t.  BusseUy  6  East, 
427,  which  was  not  abrogated  by  statute;  2.  That  this  offense 
was  cognizable  in  the  superior  court  as  a  high  crime  and  mis- 
demeanor. 

BisseU  and  T.  T.  WhiiUesey,  contra,  insisted:  1.  That  if  the 
erection  of  a  stone  wall  in  the  highway,  which  did  not  incom- 
mode public  travel,  was  an  offense  at  common  law,  it  was  abro- 
gated by  the  statute  relating  to  nuisances  in  highways,  which 
provided  the  only  mode  of  procedure  in  such  cases,  and  that 
there  could  be  no  prosecution  for  an  offense  as  an  offense  at 
common  law,  where  the  case  was  covered  by  statute:  SkUe  v. 
DanforOh,  3  Conn.  112;  2.  That  this  was  not  a  ''high  crime  and 
misdemeanor,"  cognizable  by  the  superior  court. 
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PxTEBS,  J.  My  own  opinion  of  common  law  crimes  and 
pnniahments  was  fnllj  expressed  in  State  t.  Danforth,  3  Conn. 
112,  which  remains  unaltered;  and  although  I  am  unable  to 
comprehend  the  ground  on  which  that  case  was  decided,  I  am 
bound  by  its  authority  so  long  as  it  remains  unimpeached  by  a 
•Gontraiy  decision.  It  is,  therefore,  my  duty  to  say  that  the 
superior  court  has  jurisdiction  of  high  crimes  and  misdemean- 
ors at  common  law;  and  the  only  question  for  me  now  to  decide 
is,  do  the  facts  alleged  in  the  information  constitute  such  an 
offense  ?  "  High  crimes  and  misdemeanors,"  says  Bussell, ''  are 
such  immoral  and  unlawful  acts  as  are  nearly  allied  and  equal 
in  guilt  to  felony,  yet,  owing  to  some  technical  circumstance, 
do  not  fall  within  the  definition  of  felony:"  1  Bussell  on  Crimes, 
61.  ''  l^e  idea  of  felony,''  says  Sir  William  Blackstone,  "  is  so 
generally  connected  with  that  of  capital  punishment,  that  we 
find  it  hard  to  separate  them;  and  to  this  usage  the  interpreta- 
tions of  the  law  do  now  conform." 

By  statute,  tit.  22,  sec.  98,  the  superior  court  has  cognizance 
of  all  offenses  whereof  any  part  of  the  punishment  is  death, 
confinement  in  Newgate,  or  incapacity  to  hold  office,  and  also 
of  high  crimes  and  misdemeanors.  If  the  offense  in  question 
be  cognizable  by  the  superior  court,  it  must  be  nearly  allied  and 
equal  in  guilt  to  the  crimes  so  punishable,  such  as  murder, 
arson,  rape,  burglary,  robbery,  forgery,  perjury,  and  many 
other  atrocious  crimes  and  felonies,  not  to  be  mentioned  among 
christians.  To  which  of  these  horrid  crimes  are  the  act  sin 
question  nearly  allied  or  equal?  Surely  they  are  not,  in  the 
language  of  Lord  Coke,  animo  feUeo  perpetrata:  Co  Lit.  891,  a. 
Is  it  possible  that  a  wise  legislator,  or  a  learned,  humane,  and 
independent  judge,  would  doom  a  fellow  citizen  to  the  gallows, 
or  the  oells  of  Newgate,  for  erecting  a  pig-pen  or  planting  a 
tobacco  patch  on  the  highway,  and  without  impeding  the  public 
travel.  As  well  might  Hercules  be  called  upon  by  the  indolent 
wagoner  to  giye  him  a  lift,  as  the  superior  court  to  abate  nui- 
sances and  remove  encroachments  from  the  highways.  "  Nee 
deu8  irUenU  nisi  dignua  vindice  nogus:"  Hor.  de  Art.  Poet,  a. 

But  I  do  not  wish  to  be  understood  as  saying  that  the  facts 
alleged  do  not  constitute  an  offense.  They  certainly  are  a  nui- 
sance, or  an  encroachment,  punishable  by  a  justice,  and  remov* 
able  by  the  selectmen,  or  any  other  person. 

I  therefore  adrise  the  superior  court  to  render  judgment  foz 
the  defendant. 

The  other  judges  were  of  the  same  opinion. 

Judgment  to  be  rendered  for  the  defendant. 
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RxooGNiZKD  AS  AuTHOBiiT  for  the  position  that  the  obetruction  of  a 
highway,  thoagh  an  offense  at  common  law  is  not  a  ''  high  crime  or  misde- 
meanor/' in  StaU  Y.  Smith,  7  Conn.  430;  Stale  v.  Hyde,  11  Id.  543.  In 
Bumham  v.  ffotehJaaa,  14  Conn.  321,  the  opinion  above  expressed  by  Peters, 
J.,  that  any  one  may  sbate  a  common  nnisance,  is  approved.  In  State  ▼. 
Merrii,  35  Conn.  817,  the  principal  case  is  cited  on  the  point  that  an  nnaa* 
thorind  erection  in  a  pablic  highway  is  a  nnisanoe,  although  it  does  not 
aroach  npon  the  actually  traveled  path. 


MaGILL  t;.  EbNSDALE. 

(6  0oilH.464«.] 

A  Tkkuht  07  ▲  Mo&TOAOOB  may  attorn  to  the  mortgagee,  after  the  mort- 
gage has  become  forfeited,  and  may  thereupon  snccessfolly  defend  an 
action  bronght  against  him  by  the  mortgagor  npon  the  lease. 

AoBHT,  ExBOunoir  ov  Deed  by. — ^No  particular  form  of  words  is  necessary 
for  an  agent  to  bind  his  principal,  provided  it  appears  from  the  instm- 
ment  that  he  intended  it  as  the  act  of  his  principal.  Where  this  intent 
appears,  the  signatore  may  be  "A,  as  agent  of  K" 

Assumpsit  for  the  use  and  oocupaiion  of  certain  premises. 
The  premises  were  set  off  to  the  plaintiff  under  an  execu- 
tion against  the  Middletown  Manufacturing  company,  levied 
August  12,  1820.  On  March  1, 1823,  the  plaintiff  demised  the 
premises  for  a  year  to  the  defendants  who  had  previously  occu- 
pied the  same  by  his  permission,  and  had  paid  him  rent  there- 
tor.  The  rent  was  paid  in  advance  to  December  1, 1823.  In 
October,  1823,  the  defendants  took  a  lease  of  the  same  prem- 
ises from  the  Middletown  Bank,  and  paid  the  rent  to  said  bank 
to  January  1, 1826.  Afterwards,  until  May  1,  1825,  they  occu- 
pied, without  lease  or  payment  of  rent,  and  then  delivered  pos- 
session to  the  plaintiff.  The  defendants  claimed  that  the  Mid- 
dletown Bank  were  the  real  owners.  They  proved  a  vote  of 
the  Middletown  Manufacturing  company,  passed  March  29, 
1817,  duly  authorizing  Arthur  W.  Magill,  as  their  agent,  to 
make  a  mortgage  deed,  with  warranty  to  the  Middletown  Bank 
of  the  real  estate  of  the  company,  as  security  for  debts  due 
from  the  company  to  thta  bank.  They  also  gave  in  evid^ice  a 
deed  executed  to  the  said  bank  by  the  said  Magill  in  pursuance 
of  said  authority,  and  duly  witnessed,  acknowledged  and  re- 
corded, conveying  the  premises  to  the  said  bank,  and  condi- 
tioned to  be  void  on  the  payment  of  sundry  notes  due  from  the 
company  to  the  bank.  The  granting  part  of  said  deed  was  in 
the  following  form:  **  Arthur  W.  Magill,  agent  for  the  Middle* 
town  Manufacturing  company,  being  empowered  by  a  vote,** 
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etc.,  ''for  and  in  behalf  of  said  company/'  etc.,  "do  give, 
giant/'  etc.  The  coyenants  ran  as  follows:  ''  I  do  hereby  cov- 
enant for  and  in  behalf  of  said  company/'  etc.,  that  ''said 
Middletown  Mannfactaring  company  is  well  seised/'  etc.,  '*  and 
I  do  also  bind  said  Middletown  Manufacturing  company  to 
-warrant  and  defend/'  etc.  The  conclusion  was  as  follows: 
''In  witness  whereof  I  have  hereto,  for  and  in  behalf  of  said 
Middletown  Manufacturing  company,  set  my  hand  and  seal,  at 
Middletown,  this  twenty-ninth  day  of  March,  a.  d.  1817.  Ar- 
thur W.  Magill,  [l.  s.],  agent  for  the  Middletown  Manufactur- 
ing company."  The  plaintiff  objected  to  the  evidence:  1.  That 
the  charter  of  the  company  did  not  authorize  the  conveyance 
of  real  estate  unless  taken  for  debt;  2.  That  the  defendants 
being  tenants  to  the  plaintiff  were  estopped  to  deny  his  title;  3. 
That  the  deed  was  executed  in  the  name  of  the  agent.  The 
judge  admitted  the  evidence,  and  the  jury,  by  direction  of  the 
court,  found  a  verdict  for  the  defendants.  Motion  for  a  new 
trial  on  the  ground  of  misdirection. 

Stanley,  for  the  motion,  referred  to  the  charter  of  the  com- 
pany as  containing  no  power  to  convey  real  estate;  and  as  to 
the  point  that  the  deed  should  have  been  executed  in  the  prin* 
cipal's  name,  he  cited:  While  v.  Cuyler,  6  T.  B.  176;  1  Swift's 
Dig.  131;  Com.  Dig.  tit.  Attorney,  c.  14.  He  also  cited:  Hayne 
V.  Malting,  3  T.  B.  441,  442;  Esp.  Ev.  42-47,  to  the  point  that 
the  defendants  were  estopped  to  deny  the  plaintiff's  title.  He 
further  claimed  that  the  relation  of  mortgagor  and  mortgagee 
never  subsisted  between  the  plaintiff  and  the  bank,  for  the 
plaintiff's  execution  was  levied  on  the  land  and  not  on  the 
equity  of  redemption,  and  therefore  conveyed  no  title,  if  the 
deed  to  the  bank  was  valid:  Scripture  v.  Johnson^  3  C!onn.  211; 
and  that  even  if  the  relation  of  mortgagor  did  exist,  the  de- 
fendants could  not  attorn  to  the  bank  and  set  up  such  attorn- 
ment as  a  defense. 

H.  Smih  and  Sherman,  contra,  contended:  1.  That  the  deed 
executed  by  Magill  was  binding  on  the  company,  the  fact  of 
the  agency  and  the  authority  to  make  the  deed  being  disclosed 
on  the  face  of  the  instrument:  Hauri  v.  Hefferman,  13  Johns. 
58,  77;  SaMcn  v.  BudUmg,  15  Id.  1;  Hovey  v.  MagiU,  2  Conn. 
682;  2.  That  the  defendants  might  lawfully  pay  the  rent  to  the 
bank  aa  mortgagee,  and  be  protected  against  the  claim  of  the 
plaintiff  whose  right,  if  any  he  had,  was  that  of  the  mortgagor; 
Mdn  V.  OaOxmore,  Doug.  279;  Jones  v.  Clark,  20  Johns.  61. 
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Pbtebs,  J.  1.  As  the  charter  of  the  Middletown  Manufao- 
tnring  company,  is  a  private  statute,  and  not  before  us,  the 
construction  and  extent  of  its  provisions  must  be  laid  out  of 
consideration.  As  they  owned  the  land  in  question,  thej  of 
course  had  power  to  mortgage  it.  Had  they  delegated  this 
power  to  the  plaintiff?  This  seems  to  be  admitted.  Has  he 
executed  this  power?  This  is  denied,  because  he  executed  the 
deed  in  his  own  name,  and  not  in  the  name  of  the  corporation. 

2.  It  is  a  general  rule  that  a  tenant  can  not  deny  the  title  of 
his  landlord:  Merwin  et  al.  t.  Camp  e<  oZ.,  3  Conn.  35.  But  the 
defendants  have  not  done  or  attempted  such  an  act.  They  had 
merely  attorned  to  their  lord  paramount.  If  the  legal  estate 
passed  to  the  bank  by  the  mortgage  executed  by  the  plaintiff, 
he  acquired  the  equity  of  redemption  only  by  the  levy  of  his 
execution.  His  tenants  were  liable  to  be  treated  as  tort  feasors, 
which  they  might  lawfully  avoid  by  submission  to  the  claim  of 
his  mortgagee:  BockweU  v.  Bradley,  2  Conn.  1;  Wakeman  et  al. 
V.  Banks,  2  Id.  445.  In  Jones  v.  Gtark  el  oZ.,  20  Johns.  51,  it 
was  decided  by  the  supreme  court  of  New  York  that  the  tenant 
of  a  mortgagor  in  possession,  after  the  mortgage  has  become 
forfeited,  during  the  continuance  of  the  lease  from  the  mort- 
gagor, may  attorn  to  and  take  a  lease  from  the  mortgagee;  and 
in  an  action  brought  against  him  by  the  mortgagor  for  rent 
under  his  lease  he  may  set  up  such  attornment  as  a  legal  de- 
fense. The  same  point  was  decided  by  the  chief  justice,  in 
Atwaier  v.  EaJton,  at  New  J£aven,  in  August,  1826. 

3.  No  particular  form  of  words  is  necessary  for  an  agent  to 
bind  his  principal,  if  he  expresses  in  the  instrument  the  capacity 
in  which  he  acts.  Deeds  are  to  receive  a  construction  from  the 
whole  taken  together,  and  eveiy  deed  ought  to  be  so  construed 
as  to  effect  the  intention  of  the  parties,  vi  res  magia  valeat  quam 
pereai:  WOka  ei  al.  v.  Back,  2  East,  142.  In  Hovey  v.  MagiU,  2 
Conn.  682,  Swift,  C.  J.,  delivering  the  opinion  of  the  court, 
remarks,  that  no  precise  form  of  words  is  required  to  be  used; 
that  every  word  must  have  effect  if  possible,  and  that  the  inten- 
tion must  be  collected  from  the  whole  instrument  taken  together. 
Who  can  entertain  a  doubt,  upon  reading  the  deed  in  question, 
that  it  was  the  intention  of  the  plaintiff  to  bind  the  company? 
In  Combes's  case,  9  Co.  Bep.  75,  77,  it  was  resolved,that  when  any 
one  has  authority  to  do  any  act,  he  ought  to  do  it  in  his  name  who 
gives  the  authority;  but  where  it  was  objected  that  the  attorneys 
had  made  the  surrender  in  their  own  names,  for  the  entry  was: 
Qux>d  idem  WiUidmus  et  Stephanas,  etc,,  surswm reddiderunt,  etc., 
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it  was  answered  and  resolved  per  iotam  curiam^  that  thej  had 
well  parsued  their  authority;  for,  first,  they  showed  their  letter 
of  attorney,  and  then  aujcUyrUate  eis  per  prcedictam  liieram  aUor^ 
tiahis  daiam  sursum  redidderunt^  etc. ,  which  is  as  much  as  to  say : 
"  We,  as  attorneys  of  Thomas  Combes,  surrender,"  etc.,  and 
both  these  ways  are  sufficient,  as  he  who  has  a  letter  of  attorney 
to  deliver  seisin,  saith:  "I,  as  attorney  to  J.  S.,  deliver  you 
aeisin;"  or,  ''  I,  by  force  of  a  letter  of  attorney,  deliver  you 
seisin,"  and  all  that  is  well  done. 

In  SHnchfidd  v.  LitOe,  1  Oreenl.  231  [10  Am.  Dec.  65],  it  was 
aaid  by  the  supreme  court  of  Maine,  that  where  a  contract  is 
entered  into,  or  a  deed  executed  in  behalf  of  the  government, 
by  a  duly  authorized  public  agent,  and  the  fact  so  appears,  not- 
withstanding the  agent  may  have  affixed  his  own  name  and  seal, 
it  is  the  contract  or  deed  of  the  government,  who  alone  is  re- 
sponsible. But,  they  add,  the  same  rule  does  not  obtain  in 
relation  to  the  agent  of  an  individual  or  a  corporation;  but  I 
perceive  no  reason  for  this  distinction.  And  the  supreme  court 
of  New  York,  in  Baihban  v.  Budlong,  15  Johns.  1,  expressly 
say,  that,  in  fact,  there  is  no  difference  between  the  agent  of  an 
individual  and  of  the  government.  Upon  this  point  this  case  is 
not  distinguishable  from  the  case  of  Hovey  v.  Magill,  2  Conn. 
680,  wherein  this  plaintiff  executed  a  promissory  note  in  the 
same  manner,  for  the  same  principal,  and  this  court  held  that 
this  principal  was  bound,  and  not  the  agent. 

I  am,  therefore,  of  opinion,  that  there  ought  not  to  be  a  new 
trial. 

Bbaihabd,  TiAifMAy  and  Daoobit,  JJ.,  concurred. 

HosicEB,  0.  J.,  gave  no  opinion,  being  related  to  one  of  the 
parties. 
New  txial  not  to  be  granted. 


Deed  bt  Aozst. — Am  to  when  a  principal  is  bound  by  hia  agent^a  deed,  eee 
8coU  Y.  licAlpm,  7  Am.  Beo.  70,  and  note;  JShoeU  y.  Shaw,  8  Id.  126;  Bellas 
T.  Ha^  9  Id.  385;  Stme^field  v.  Little,  10  Id.  65;  Locke  v.  Almmder,  11  Id. 
700;  Jolmmm  v.  BndtK  21  Oonn.  638,  citing  the  principal  oaae. 


MoBSE  V.  Wel/ton. 

[6  Oonr.  M7.] 
Mnraa's  Sntvion.— An  agreement  by  a  parent  with  his  minor  child  to  relin* 
qniah  hia  right  to  ita  aervicea  or  eaminga  is  valid  and  irreyocable. 

AonoH  of  book  debt  brought  in  the  superior  court.   Plea,  the 
general  issue.    The  plaintiff's  claim  was  for  services  rendered 
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by  his  minor  son  to  the  defendant  pursoant  to  a  contract  made 
between  the  said  minor  and  the  defendant,  which  contract  the 
plaintiff  insisted  was  made  for  his  benefit.  He  also  claimed 
that  after  the  son  had  worked  six  months  under  the  contract, 
and  had  earned  sixty  dollars,  he,  the  plaintiff,  notified  the  de- 
fendant not  to  pay  the  son  his  wages.  The  defendant  claimed 
to  have  proved  an  agreement  between  the  father  and  son, 
whereby  the  former  had  sold  the  latter  his  time  for  fifty  dollars 
for  the  period  during  which  the  son  was  in  the  defendant's  em- 
ploy, and  had  agreed  that  the  son  might  during  said  period 
contract  on  his  account  to  work  for  the  defendant  or  any  one 
else,  and  that  the  contract  between  the  defendant  and  the  son 
was  made  without  the  privity  of  the  plaintiff.  He  also  claimed 
that  the  action  of  book  debt  would  not  lie.  The  judge  in- 
structed the  jury  in  substance  that  if  the  agreement  between 
the  father  and  the  son  was  made  as  claimed  by  the  defendant, 
it  was  revocable  at  any  time  by  the  father  as  a  mere  license; 
that  if  the  plaintiff  notified  the  defendant  not  to  pay  the  wages 
to  the  son,  any  payment  made  to  the  son  afterwards  was  no  de- 
fense, and  the  plaintiff  might  recover;  and  that  book  debt  was 
the  proper  form  of  action.  Verdict  for  the  plaintiff,  and  the 
defendant,  having  excepted  *  to  the  charge,  sued  out  a  writ  of 
error,  which  was  reserved  for  the  advice  of  this  court. 

B.  8,  BcUdwin  and  Kimberley,  for  the  plaintiff  in  error,  con- 
tended: 1.  That  a  father's  right  to  his  infant  son's  services 
arises  merely  from  his  obligation  to  support  and  educate  him: 
1  Bl.  Com.  458;  Benson  v.  BemingUm,  2  Mass.  118;  2.  That  a 
contract  whereby  a  father  relinquishes  his  right  to  his  son's 
services  for  a  future  definite  period  is  valid  and  binding,  and, 
therefore,  irrevocable  by  the  father,  and  that  for  services  ren- 
dered by  the  son  during  such  period,  the  son,  and  not  the 
father,  hast  he  right  of  action:  Jenney  T.Alden,  12  Mass.  875; 
Nightingale  Y.WUhington,  15  Id.  272  [8  Am.  Deo.  101];  Whiting 
V.  Earkf  8  Pick.  201;  Burlingame  v.  Burlingame,  7  Cow.  92; 
8.  That  book  debt  was  not  the  proper  form  of  action:  Swift's 
Ev.83. 

N.  8mUh  and  Toumeend^  for  the  defendant  in  error,  insLsted: 
1.  That  the  alleged  contract  between  the  plaintiff  and  his  son 
was  invalid  as  being  opposed  to  sound  policy  and  inconsistent 
with  the  relation  of  parent  and  child:  Adams  v.  Oaks,  20  Johns. 
282,  285;  2.  That  the  action  was  in  proper  form:  8  Day,  87;  4 
Id.  105;  2  Conn.  215. 
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PsTKBS,  J.  Bj  the  common  law,  a  father  is  entitled  to  the 
serrices  of  his  minor  children.  This  right  is  bottomed  on  his 
dntj  to  maintain,  protect,  and  educate  them.  But  this  right 
and  his  duty  may  be  transferred  to  another  (Bl.  Com.  472; 
1  Swift's  Dig.  41,  61),  and  may  be  relinquished  to  a  child;  and 
the  earnings  of  the  child  can  no  more  be  taken  away  by  a  father 
than  a  gift  delivered.  Such  a  gift  may  be  void  against  credit- 
ors, but  it  is  valid  against  the  giver.  *'  The  law,"  says  0.  J. 
Parsons,  in  Benson  y.  Bemington,  2  Mass.  113,  115,  ''is  veiy 
well  settled  that  parents  are  under  obligations  to  support  their 
children,  and  that  they  are  entitled  to  their  earnings.  It  is 
true,  parents  may  transfer  this  right  and  authorize  those  who 
employ  their  children  to  pay  them  their  own  earnings."  So  in 
Jenney  y.Alden,  12  Mass.  275,  378,  where  a  father  agreed  with 
his  minor  son  that  he  should  have  the  benefit  of  his  earnings, 
which,  being  received  by  the  father,  were  vested  in  land,  and  a 
deed  was  taken  in  the  son's  name;  *'  this  agreement,"  said  the 
court, ''  was  a  lawful  one,  and  the  money  received  by  the  father 
from  the  earnings  of  the  son  may  be  equitably  considered  as  the 
money  of  the  son." 

In  WhUing  v.  Earle  et  aZ.,  3  Pick.  201,  202,  where  a  minor  son 
made  a  contract  for  his  services,  on  his  own  account,  and  the 
fether  knew  it,  and  made  no  objection,  it  was  said,  by  Parker, 
C.  J.,  in  giving  the  opinion  of  the  court:  **  That  although  the 
general  principle  is  clear  that  a  father  is  entitied  to  the  earnings 
of  a  son,  while  under  age,  yet  the  court  thought  it  equally  clear 
that  he  might  transfer  to  the  son  a  right  to  receive  them. "  This 
is  necessary  for  the  encouragement  of  young  men ;  and  it  is  often 
oonvenient  for  the  father,  wishing  to  be  relieved  from  the  burden 
of  supporting  his  son  to  allow  him,  in  this  manner,  to  support 
himself;  where  such  a  contract  is  entered  into  without  any  fraud, 
for  the  advantage  of  the  son,  on  the  principles  of  common  justice, 
and  according  to  decided  cases,  he  is  entitled  to  the  profits  of 
his  own  labor.  We  go  as  far  as  to  say  that  where  a  minor  son 
makes  a  contract  for  his  services,  on  his  own  account,  and  the 
father  knows  of  it,  and  makes  no  objection,  there  is  an  implied 
assent  that  the  son  shall  have  his  earnings:  See  Burlingame  v. 
BurUngctme,  7  Oowen,  92.  As  the  cause  of  the  plaintiff  below 
has  no  merits,  the  form  of  action  is  immaterial. 

I  advise  that  the  judgment  of  the  county  court  be  reversed. 

The  other  judges  were  of  the  same  opinion,  except  Bbaznabd. 
J.,  who  was  absent. 

Judgment  to  be  reversed. 
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Li  Johnson  ▼.  Terry,  34  Conn.  263,  it  was  held  ihat  the  doctrine  here  bud 
down,  that  a  father  may  make  a  valid  contract  with  hia  minor  child  relin- 
qniahing  hia  right  to  the  latter'a  eanunga,  did  not  aathoiiae  the  poaition  that 
he  may  alao  diveet  himaelf  of  hia  right  to  the  coatody  and  control  of  aach 
minor,  even  by  a  contract  with  the  mother.  In  Atwood  t.  Holeomb,  39  Conn. 
273,  the  doctrine  of  the  principal  caae  waa  recognised  aa  aoond,  and  it  waa 
determined  that  an  inaolvent  father  may  make  a  valid  gift  to  hia  minor  aoa 
of  hia  time  and  fntore  eaminga. 


MaksfieiiD  v.  Mansfield. 

[6  Ooav.  0».] 

BsvoGATiOM — ^A  Naked  Powxb  or  aathority  may  be  revoked  at  pleaanra.  A 
power  or  authority  coupled  with  an  intereat  ia  irrevocable. 

A  PowxB  CouFLXD  WITH  AN  Intebbst  eziata  when  the  peraon  to  whom  the 
power  ia  given  derivea  a  preeent  or  fntore  intereat  in  the  anbject  over 
which  the  power  ia  to  be  ezerdaed.  The  intereat  moat  be  in  the  thing 
itaelf  and  not  in  the  ezecntion  of  the  power  merely. 

A  Power  to  Sell  and  Convet  ia  a  naked  power  and  ia  revocable. 

SuKVivAL  OF  PowEB. — ^A  powcr  conpled  with  an  intereat,  aa  where  it  ia  given 
to  aecnre  a  debt^  may  be  executed,  notwithstanding  the  death  of  the 
principal. 

Appeal  to  the  superior  court  from  a  decree  of  the  probate 
court  in  favor  of  the  heirs,  and  against  the  widow,  of  Joel  Ifans- 
field,  deceased. 

Samuel  J.  Hitchcock  and  Balph  I.  Ingersoll,  esqrs.,  appeared 
as  attorneys  for  Mrs.  Mansfield,  the  appellant,  to  prosecute  the 
appeal,  and  exhibited  a  power  executed  to  them  by  Mrs.  Mans- 
field, dated  June  8, 1825,  whereby,  in  consideration  of  her  in- 
debtedness to  them,  upon  two  notes  dated  on  the  same  day,  she 
appointed  them  each  her  ''true  and  lawful  attorney,  jointly  and 
seyerally,''  etc.,  "to  obtain,  sue  for  and  prosecute,  and  settle  and 
dischaige,  and  finally  adjust,  all  such  claim  or  claims"  as  she 
might  have  on  the  estate  of  her  late  husband  for  "dower  in  his 
real  and  personal  property,''  ratifying  and  confirming  all  their 
acts  in  that  behalf  in  the  probate  court  or  any  other  court,  and 
authorized  them  "to  sell  and  conyey,  by  good  acdyalid  conyey- 
anoe,"  in  her  name,  "all  such  lands,  tenements  and  heredita- 
ments as  she  then  owned  and  also  all  such  as  she  had  or  might 
haye  set  out  to  her  as  dower  in  the  real  estate  of  her  said  hus- 
band," and  after  paying  themselves  all  due  to  them,  or  to  one 
Staples,  and  all  expenses,  to  account  with  her  for  the  balance ;  and 
also  empowered  them  to  prosecute  for  her  benefit  any  breaches 
<ji  the  administrator's  bond  or  any  other  causes  of  action  which 
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the  might  haye  against  the  admixiistrator  or  any  other  person* 
W.  W.  Boardman,  esq.,  exhibited  a  power  of  attorney  from 
Mrs.  Mansfield,  dated  March  31, 1827,  authorizing  him  to  take 
the  care  and  management  of  all  actions,  suits  and  appeals  in  her 
behalf,  and  particularly  the  appeal  in  question,  and  revoking  all 
powers  of  attorney  previously  granted,  and  moved  to  withdraw 
the  appeal.  The  court,  holding  that  Mr.  Boardman  was  the 
lawfully  constituted  attorney  of  Mrs.  Mansfield,  granted  his 
motion.  Messrs.  Hitchcock  and  Ingersoll,  as  attorneys  for  Mrs. 
Mansfield,  on  motion  in  error  under  the  statute,  brought  the 
case  here  for  revision. 

Ingersoll  and  HUchcoch^  in  support  of  their  claim,  contended 
that  the  power  given  them,  being  executed  as  security  for  a 
debt  due  them,  was  coupled  with  an  interest  and  therefore  irre- 
vocable: WdUh  Y.Whiicombj,  2  Esp.  665;  Raymond  v.  Squire,  11 
Johns.  47;  Anderson  v.  Van  Alen,  12  Id.  843;  Oram  v.  Cadwell, 
6  Ck>w.  489;  Hunt  y.  Eousmanier,  8  Wheat.  174. 

jV.  Smith  and  W.  W.  Boardman,  contra,  contended:  1.  That  a 
writ  of  error  would  not  lie  in  this  case  because  the  facts  did  not 
appear  by  the  record,  and  because  the  point  determined  was 
matter  of  discretion;  2.  That  there  was  no  vested  interest  to 
keep  the  power  alive  and  it  was,  therefore,  revocable:  Peabody 
V.  Harvey,  4  Oono.  119  [10  Am.  Dec.  103];  Muni  v.  Rousmanier, 
8  Wheat.  174,  204,  207,  and  that  in  Connecticut  a  party  to  the 
record  may  control  the  suit  even  after  assigning  his  interest: 
1  Swift's  Dig.  437;  BuUdey  v.  Landon,  3  Conn.  76. 

HosxEB,  C.  J.  Jurisdiction  is  vested  in  this  court  of  all  mat- 
ters brought  here,  by  way  of  error,  from  the  judgments  or 
decrees  of  any  superior  court,  wherein  the  rules  of  law  or 
principles  of  equity,  appear  from  the  files,  records  or  exhibits 
of  said  court,  to  have  been  mistakenly  or  erroneously  ad- 
judged and  determined:  Stat.  187.  But  in  this  case,  from  the 
files,  records  and  exhibits  of  said  court,  no  error  is  apparent. 
The  powers  of  attorney  appear  from  the  finding  of  the  judge, 
and  not  from  the  records  of  the  court;  and  the  inquiry  raised  is 
as  collateral  to  the  record  as  if  facts  had  been  found  to  tiy  the 
question  whether  testimony  had  been  unduly  admitted.  I  have 
been  led  to  notice  this  irregularity  in  order  to  prevent  its  hap- 
pening in  future,  and  not  to  avoid  any  examination  of  the  point 
intended  for  determination.  The  decision  of  the  superior  court 
was  correct  on  two  distinct  grounds;  1.  The  power  of  attorney 
to  Messrs.  Ingersoll  and  Hitchcock  was  not  coupled  vnth  an  in« 
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terest,  and  therefore  was  revocable;  2.  If  it  had  been,  it  waa 
revocable  by  the  law  of  this  state  pro  tanto;  that  is  so  far  as  it 
relates  to  a  prosecution  of  suits  in  Mrs.  Mansfield's  name. 

1.  As  a  general  legal  truth,  it  is  indisputable  that  a  naked 
power  or  authority  is  revocable  at  pleasure:  Oo  Lit.  112,  b.,  113, 
a.;  Shep.  Touch.  429;  and  that  a  power  or  authority,  coupled 
with  an  interest,  is  irrevocable:  Bergen,  ei  cU  v.  Bennett,  1  Cai. 
Oas.  Err.  15  [2  Am.  Dec.  281].  The  inquiry  before  the  court 
is,  whether  the  power  in  question  was  coupled  with  an  interest; 
and  to  decide  correctly  on  this  subject,  it  is  necessary  that  we 
clearly  understand  what  is  the  legal  meaning  of  this  expression. 
A  naked  power  exists  when  authority  is  given  to  a  stranger  to 
dispose  of  an  interest  in  which  he  had  not  before,  nor  has,  by 
the  instrument  creating  the  power,  any  estate  whatever.  But 
when  power  is  given  to  a  person  who  derives  under  the  in- 
strument creating  the  power,  or  otherwise,  a  present  or  future 
interest  in  the  subject  over  which  the  power  is  to  be  exercised, 
it  is  then  a  power  coupled  with  an  interest:  Bergen  v.  Bennett, 
1  Cai.  Oas.  Err.  1  [2  Am.  Dec.  281].  The  case  of  Euni  v.  Bous- 
manier,  8  Wheat.  174,  and  the  opinion  delivered  by  Marshall, 
G.  J.,  furnish  the  clearest  view  and  illustration  of  this  subject. 
Bousmanier,  the  defendant's  intestate,  borrowed  a  sum  of 
money  of  Hunt,  for  which  he  gave  him  two  promissory  notes, 
and  executed  a  power  of  attorney,  authorizing  him  to  make  and 
execute  a  bill  of  sale  of  three  fourths  of  the  brig  Nereus  to 
himself,  with  a  proviso  that  the  power  was  given  for  collateral 
security  of  the  notes,  and  was  to  be  void  on  their  payment. 
Bousmanier  died  insolvent;  and  it  became  a  question,  whether, 
by  his  death,  the  preceding  power  was  revoked. 

The  general  principle  was  first  laid  down  by  Chief  Justice 
Bfarsball,  that,  *'  as  the  power  of  one  man  to  act  for  another 
depends  on  the  will  and  license  of  that  other,  the  power 
ceases  when  the  will  or  permission  is  withdrawn."  "  But,"  he 
proceeded,  "  this  general  rule,  which  results  from  the  nature  of 
the  act,  has  sustained  some  modification.  Where  a  letter  of 
attorney  forms  a  part  of  a  contract,  and  is  a  security  for  money, 
or  for  the  performance  of  any  act  which  is  deemed  valuable,  it 
is  generally  made  irrevocable  in  terms,  or  if  not  so,  is  deemed 
irrevocable  in  law."  He  next  remarks,  that  ^'if  a  power  be 
coupled  with  an  interest,  it  survives  the  person  giving  it,  and 
may  be  executed  after  his  death."  As  this  proposition  is  laid 
down  too  positively  in  th&  books  to  be  controverted,  he  in- 
quires,  "  what  is  meant  by  the  expression  a  power  coupled  with 
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an  interest?  "  To  this  he  replies  by  the  inquiry,  **  Is  it  an  in- 
ieirest  in  the  subject  on  ^hich  the  power  is  to  be  ezeroised,  or 
18  it  an  interest  in  that  which  is  produced  by  the  exercise  of  the 
power?'*  ''We  hold  it/'  said  he,  '' to  be  clear  that  the  inter- 
est, which  can  protect  a  power  after  the  death  of  a  person  who 
creates  it,  must  be  an  interest  in  the  thing  itself.  In  other 
words,  the  power  must  be  engrafted  on  an  estate  in  the  thing. 
The  words  themselyes  would  seem  to  import  this  meaning.  A 
power  coupled  with  an  interest,  is  a  power  which  accompanies, 
or  is  connected  with,  an  interest." 

The  principle  contained  in  this  case  is  that  to  constitute  a 
power,  coupled  with  an  interest,  there  must  be  an  interest  in 
the  thing  itself,  and  not  merely  in  the  execution  of  the  power; 
and  to  this  effect  are  all  the  cases  cited  by  the  plaintiff's  coun- 
sel. Walah  Y.  Whiicomb,  2  Esp.  565,  was  a  case  where  a  deed 
of  assignment  was  given,  and  a  power  of  attorney  to  effectuate 
it.  In  Baymond  y.  Squire^  11  Johns.  47,  there  was  what  the 
court  considered  an  assignment  of  the  coYcnants  in  a  deed,  and 
a  power  of  attorney  to  sue  upon  them.  In  Jtwkson  d.  King  el 
al.  y.  Burtia  et  al.,  li  Johns.  891,  executors  who  executed  a 
deed  were  deyisees,  and  had  a  direct  interest  in  the  sale.  Their 
power  was  coupled  with  the  interest  they  had  as  devisees.  So, 
in  Jaclswn  d,  Eenderaon  y.  Davenport,  18  Johns.  295,  lands  were 
granted,  and  coupled  with  this  was  a  power  of  attorney  to 
grant  the  lands  again,  if  necessary.  There  is  a  class  of  cases 
to  which  reference  was  made  in  the  argument  in  which  it  is  de- 
cided that  a  power  is  not  naked  in  the  sense  of  Lord  Coke's 
general  rule,  which  is  coupled  with  other  trusts  and  duties  that 
require  the  execution  of  the  power  to  sell:  Sugden  on  Powers, 
141;  Lessee  of  Zebach  et  al.  y.  Smith  et  at.,  3  Binn.  69  [5  Am. 
Dec.  352]. 

The  cases  of  Osgood  et  al,  y.  Franldin  ei  al,,2  Johns.  Ch.  1 
yi  Am.  Dec.  518];  and  Franklin  et  al,  y.  Osgood  et  at,  14  Johns. 
527,  illustrate  the  principles  contained  in  the  cases  alluded  to. 
In  these  cases  it  was  determined  that  if  executors  who  were  em- 
powered by  last  will  to  sell  the  real  estate  of  the  testator,  arc 
vested  with  a  legal  or  equitable  interest  in  the  estate;  or  are 
charged  with  a  trust,  the  execution  of  which  depends  on  the  sale, 
the  power  survives,  and  may  be  executed  by  one  of  them.  But  this 
class  of  decisions,  unless  the  first  attorneys  of  Mrs.  Mansfield 
had  a  power  coupled  with  an  interest,  are  entirely  inapplicable 
to  the  case  before  us.  There  is  no  ground  of  pretense  that  thej 
were  charged  with  a  trust,  the  execution  of  which  depended  on 
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the  exercise  of  the  authority  delegated  to  them.  They  must 
stand  or  fall  by  the  interest  they  have,  coupled  with  the  powers, 
in  the  instrument  of  attorney.  The  subject  of  discussion  came 
under  the  consideration  of  this  court  in  Peabody  v.  ffarvey,  4 
Conn.  119  [10  Am.  Dec.  103].  One  Bushnell  directed  the  de- 
fendant to  collect  a  promissory  note  in  his  hands,  and  to  pay 
it  to  his  creditors.  After  this,  Bushnell  ordered  the  payment 
of  the  same  money  to  one  Hyde,  which  accordingly  was  made. 
The  first  direction  the  court  determined  was  a  naked  power, 
uncoupled  with  interest.  It  was  considered  as  a  gratuitous 
power  to  collect  and  pay  the  money,  and  did  not  amount  even 
to  an  equitable  assignment  of  the  property. 

I  come  now  to  consider  the  power  which  the  plaintiff  claims 
to  be  irrevocable.  As  it  is  not  pretended  that  before  the  eze-* 
cution  of  the  power  of  attorney  to  Messrs.  Ingersoll  and  Hitch- 
cock, they  had  any  interest  in  the  estate  confided  to  their  care, 
they,  of  consequence,  have  it  devolyed  on  them  to  show  that  the 
instrument  constituting  them  attorneys  conferred  on  them  an 
interest  in  the  property,  so  that  their  power  was  coupled  with 
an  interest.  On  a  construction  of  the  instrument,  according  to 
the  form  of  its  expressions,  and  the  object  of  the  parties,  I  see 
no  ground  for  this  position.  It  professes  to  have  been  executed 
in  consideration  of  a  preceding  indebtedness;  but  I  am  not 
aware  that  this  gives  any  aid  in  its  construction.  A  power 
without  consideration  is  equally  valid  as  with  one;  and  the  ex- 
pression means  no  more  than  that  the  indebtedness  was  the  in- 
ducement operating  on  Mrs.  Mansfield  in  conferring  the  power 
in  question.  We  must  look  to  other  parts  of  the  instrument  to 
ascertain  whether  it  transferred  any  interest.  On  the  clause 
empowering  the  attorneys  to  sue,  prosecute  and  discharge,  no 
stress  has  been  or  can  be  laid.  They,  however,  were  author- 
ized to  sell  and  convey  the  estate  mentioned  in  the  power,  in 
the  name  of  their  principal.  It  has  been  established  law  from 
before  the  days  of  Sir  Edward  Coke  to  the  present  time,  that  a 
power  to  sell  and  convey  is  a  naked  power,  and  revocable:  Co. 
Lit.  113  a,  112  b,  181  b;  Perk.  sees.  541, 542;  Shep.  Touch.  429; 
Pow.  Dev.  292,  310;  Osgood  et  al.  v.  Franklin  ei  al.,2  Johns. 
Ch.  19,  20  [7  Am.  Dec.  513];  Lancaster  v.  ThomUm,  2  Burr. 
1027;  Franklin  et  al.  v.  Osgood  et  al.,  14  Johns.  553. 

The  only  remaining  clause  supposed  to  confer  an  inteiest, 
declares  that  '*  after  paying  themselves  all  dues  to  them,  or 
either  of  them,  or  to  Seth  P.  Staples,  esq.,  and  all  expenses,'' 
the  attorneys  are  to  account  Jor  the  residue.    This  expres- 
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flion  has  been  sapposed  to  show  that  the  power  created  an 
interest  in  the  estate,  to  which  it  related,  in  security  of  the 
indebtedness  before  mentioned;  but  I  am  of  different  opinion. 
The  instrument  contains  no  words  of  cbnvejance  or  of  assign- 
ment; but  is  a  simple  power  to  sell,  convey  and  account.  The 
object  of  the  expression  last  mentioned  was  not  to  transfer  the 
property,  or  to  ^ive  a  lien  upon  it,  but  to  impart  the  privilege 
of  a  set-off,  if  the  estate  shoald  be  sold,  and  the  money  col- 
lected; nor  can  it,  with  any  propriety,  be  contended  that  the 
words  express  or  imply  any  other  meaning.  The  power  in 
Bunt  T.  Bousmanier,  before  cited,  which  the  court  adjudged  to  be 
a  naked  power  not  coupled  with  an  interest,  admitted  of  a  dif- 
ferent construction  with  far  more  force  than  the  one  which 
the  phuntiff  has  exhibited. 

2.  In  this  state,  a  power  coupled  with  an  interest  is  revoca- 
Ue,  so  far  as  relates  to  the  prosecutions  of  suits  in  the  name  of 
a  person  who  has  given  a  letter  of  attorney.  The  law  has  long 
been  settled  by  uniform  practice  and  judicial  determinations: 
Coleman  v.  WolcoU,  4  Day,  6;  BuUeley  et  cU,  v.  Landon  e/  oZ.,  3 
Conn.  76.  In  the  case  of  an  assigned  note,  there  are  both  an 
aasignment  of  interest  and  a  power  of  attorney  to  sue;  in  other 
words,  there  is  a  power  coupled  with  an  interest.  But  not- 
withstanding this,  it  is  a  legal  truth,  familiar  to  every  lawyer, 
that  the  assignor  may  withdraw  the  action  commenced  on  such 
note,  in  his  name,  and  that  the  right  to  do  this  is  so  common 
and  weU  established  as  to  be  incapable  of  controversy.  Had 
Mrs.  Mansfield  assigned  for  a  valuable  consideration,  all  her 
bonds  and  notes,  the  suits  upon  them  she  might  withdraw^ 
upon  the  unquestionable  principle  that  in  Connecticut  all 
actions  are  supposed  to  be  under  the  control  of  the  party  to 
the  record:  Swift's  Dig.  437.  What  power  to  prosecute,  more 
irrevocably,  can  be  stated  or  imagined  ? 

The  plaintiff  has  adduced  cases  to  show  that  in  the  court  of 
common  pleas,  in  Westminister  Hall,  and  in  the  neighboring 
state  of  New  York,  a  different  rule  prevails:  Leigh  v.  Leigh,  1 
Bos.  k  P.  447;  Andrews  v.  Beecker,  1  Johns.  Cas.  411;  WardeU 
Y.  Eden,  2  Johns.  Cas.  121,  n  (a);  LiiOefleldv.  Storey,  3  Id.  425; 
Ander90fn  et  cd.  v.  Van  Jlen,  12  Id.  343,  and  that  they  will  not  per- 
mit any  interposition  in  a  suit  by  the  assignor.  This  undoubt- 
edly is  good  law  in  the  courts  which  have  given  it  their  sanc- 
tion; but  here  it  is  of  no  avail.  We  have  a  law  of  our  own 
long  established,  and  on  mature  deliberation,  affirmed  by  thia 

Ax.  Pbo.  Tol,  xvi—e 
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oonrt    By  this  law  the  determination  of  the  superior  court 
was  both  authorized  and  required. 

TiATffifAW  and  Daoobtt,  JJ.,  were  of  the  same  opinion. 

Pbtbbs,  J.y  concurred  in  the  result,  being  satisfied  that  a 
writ  of  error  would  not  lie  in  this  case.  On  the  construction 
and  effect  of  the  power  he  eiq^ressed  no  opinion. 

Bbadtabd,  J.,  was  absent. 
Judgment  afflrmed. 
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Bkegkenbidge  V.  Todd. 

[8T.B.lCoxM>B.SS.] 

Tbe  Baomo  or  a  Dskd  taket  effect  from  the  time  it  ia  filed  for  noofd, 

and  not  from  the  time  it  is  in  faot  copied  into  the  recorder's  book. 
The  "Date  ov  a  Deed  a  Pbi8UXED  to  be  the  time  of  its  delivery. 
A  Pbior  Deed  enrolled  within  the  time  allowed  by  law  takes  precedence  otoi 

a  mbaaqnent  deed  first  enrolled,  both  under  the  statnte  of  this  state  and 

that  of  England. 
BviusHOB  OF  GoiraiDKBATXON.— A  mortgage  is  evidence  of  the  consideration 

tbaiein  named,  as  against  the  mortgagor  and  those  claiming  under  him. 
Ovm  OF  FBOvnro  Tixul — ^When  the  plaintiff  seeks  the  resdssion  of  an 

oxidiange  of  lands,  because,  as  he  alleges,  the  defendant  had  no  title,  the 

onus  of  proviag  title  is  on  the  latter. 

EsBOBtoiheJefferBoneirGnit.    Bill  in  chancery.    The  opinion 
ntitofl  the  cftse. 


Barry  and  LiUdl,  for  the  plaintifib  in  error. 

Denny,  for  the  defendant. 

By  Ooorty  Botlb,  O.  J.  Todd  and  Shreve  entered  into  a  con- 
tract  for  the  exchange  of  their  lands,  and  executed  mutual  deeds 
of  conyejance  therefore,  each  coTenanting,  among  other  things, 
that  he  was  seised  of  the  land  conveyed  by  him,  and  that  he  had 
good  right  to  sell,  and  that  it  was  free  from  incumbrance,  etc. 
Shortly  afterwards,  Todd  discovered  that,  previous  to  the  ex- 
change, Shreve  had  executed  to  Overstreet  a  mortgage  upon  the 
land  conveyed  by  Shreve  to  Todd,  to  secure  eight  thousand  dol- 
lars, and,  in  consequence  thereof,  he  obtained  from  Shreve  a 
mortgage  upon  the  land  he  had  conveyed  to  Shreve,  to  indem- 
nify him  against  the  previous  mortgage  to  Overstreet.    The 


84  BBEOEENBiDaE  V.  ToDD.  [Eentuckj, 

mortgage  from  Shreve  to  Todd  bears  date  the  first  of  June,  1819, 
was  acknowledged  by  Shreye  on  the  first  of  September  follow- 
ing, and  on  the  second  of  that  month  by  his  wife,  who  relin- 
guished  her  dower,  and  it  was  thereupon  admitted  to  record  in 
the  proper  office.  On  the  tenth  of  June,  1819,  Shreve  executed 
a  deed  of  trust  upon  the  same,  to  secure  Bobert  Breckenridg^ 
for  certain  responsibilities  he  had  incurred  for  him,  and  on  the 
twenty-seyenth  of  July,  1819,  Shreve  executed  a  deed  of  trust 
upon  the  same  land,  to  secure  James  Breckenridge  against  re- 
sponsibilities he  had  incurred  for  Shreye.  Both  these  deeds 
were  acknowledged  by  Shreye  on  the  nineteenth  of  August, 
1819,  in  the  proper  office,  and  ^ere  acknowledged  by  the  trustees 
on  the  eighteenth  of  March,  1820,  and  admitted  to  record. 

On  a  bill  afterwards  filed  by  the  Breckenridges,  and  without 
making  Todd  a  party,  the  land  was  decreed  to  be  sold  under 
their  deeds  of  trust,  and  on  the  sale  they  became  the  pur- 
chasers. Oyerstreet  also  filed  his  bill,  to  subject  the  land  con- 
veyed by  Shreye  to  Todd,  to  be  sold  in  satisfaction  of  the  money 
for  which  it  had  been  mortgaged  to  him.  In  this  situation  of 
things,  Todd  exhibited  his  bill,  in  which,  after  setting  forth  the 
foregoing  state  of  facts,  he  alleges  that  Oyerstreet,  from  whora 
Shreve  derives  his  right  to  the  land  he  had  conveyed  to  him, 
had  no  title,  and  that  Shreve  was  insolvent.  He  makes  Shreve, 
the  Breckenridges,  etc.,  defendants,  prays  for  a  rescission  of  the 
contract  between  him  and  Shreve,  and  for  general  relief.  The ' 
Breckenridges  answered,  and  alleged  that  the  mortgage  from 
Shreve  to  Todd  was  antedated,  and  insisted  upon  their  right  to 
be  preferred  to  him.  The  bill  was  taken  for  confessed  against 
the  other  defendants. 

In  the  progress  of  the  cause  Todd  had  leave  to  take  the  depo- 
sition of  Shreve,  and  the  deposition  was  afterwards  taken  and 
read  upon  the  hearing  of  the  cause  without  objection.  The  cir- 
cuit court  decreed  a  rescission  of  the  contract,  and  the  Breck- 
enridges have  brought  the  case  to  this  court  by  writ  of  error. 
By  their  assignment  of  errors  they  allege  the  decree  is  errone- 
Cis :  "1.  Because  the  deed  of  trust  to  the  Breckenridges,  although 
subsequent  in  date  to  Todd's  mortgage,  having  been  first  re- 
corded, was  entitled  to  a  preference  over  the  mortgage ;  2.  There 
is  no  evidence  in  the  record  which  shows  Todd  was  entitled  under 
his  mortgage;  and,  3.  The  deposition  of  Shreve  was  improperly 
admitted  into  the  record."  The  position  asserted  in  the  first 
error  assigned  is  one  so  obviously  untenable  thal^we  should  haya 
hardly  thoughtit  necessaiy  to  be  noticed  had  it  not  been  insisted 
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on  with  apparent  earnestness  by  respectable  counsel.  The  deeds 
of  trust  from  Shreve  to  the  Breckenridges  were  not  in  fact  re- 
corded prior  to  the  mortgage  to  Todd,  but  they  were  acknowl- 
edged by  Shreve,  and  being  lodged  in  the  office  to  be  recorded 
before  the  mortgage  to  Todd,  must,  according  to  the  case  of  the 
Bank  of  Kentucky  t.  Hoggin^  1  Marsh.  306,  haye  the  same  effect 
as  if  they  had  in  fact  been  at  that  time  recorded. 

Bnt  the  mortgage  to  Todd  bears  date  prior  to  either  of  the 
deeds  of  trust  to  the  Breckenridges,  and  was  acknowledged  by 
Bhreve,  and  recorded  in  the  proper  office  in  less  than  eight  months 
from  its  date,  the  period  within  which  the  law  then  required  it 
to  be  recorded  to  be  valid  against  purchasers  and  creditors.  The 
mortgage,  without  being  recorded,  would  have  been  Talid  against 
Shreve,  the  grantor;  and  as  the  law  only  required  it  to  be  re- 
corded within  eight  months  from  its  sealing  and  delivery  to  be 
valid  against  purchasers  and  creditors,  it  evidently  must  be  good 
against  the  Breckenridges,  unless,  as  they  allege  in  their  answer, 
it  was  antedated.  But  of  this  allegation  there  is  not  the  slight- 
est proof  in  the  cause,  and  in  the  absence  of  all  proof  to  the  con- 
trary, a  deed,  though  it  takes  effect  not  from  its  date,  but  from 
its  delivery,  is  always  presumed  to  have  been  delivered  on  the 
day  it  bears  date.  Thus,  in  Shep.  Touch.  72,  it  is  said:  "All 
deeds  do  take  effect  from,  and,  therefore,  have  relation  to,  the 
time,  not  of  their  date,  but  of  their  delivery,  and  this  is  always 
presnmed  to  be  the  time  of  their  date,  unless  the  contrary  do  ap- 
pear." And  the  same  doctrine  is  recognized  by  this  court  in  the 
case  of  McCannell  v.  Breton,  eic.,  Litt.  Sel.  Cas.  459,  and  is  sanc- 
tioned by  the  English  decisions  under  their  statute  of  enroll- 
ments. 

The  statute  of  enrollments  in  England  required  a  deed  of 
bargain  and  sale  to  be  enrolled  within  six  months,  and  if  it 
were  not  enrolled  in  that  time  it  became  void;  but  where  it  was 
enrolled  within  the  six  months,  it  had  relation  to  the  time  of 
its  date,  and  passed  the  land  ab  initio,  and  therefore  it  was  de- 
cided under  that  statute,  that  if  the  bargainor,  after  having 
sold  to  one,  bargain  and  sell  the  land  to  another,  and  the  sec- 
ond deed  is  first  enrolled,  and  then  the  first  deed  is  enrolled 
within  six  months,  the  second  shall  be  void:  Com.  Dig.,  tit. 
Bargain  and  Sale,  B.  9.  It  is  plain,  therefore,  that  although 
the  deeds  of  trust  to  the  Breckenridges  were  recorded  before 
the  mortgage  to  Todd,  yet  as  the  latter  was  first  executed,  and 
was  recorded  in  the  time  then  prescribed  by  law,  it  must  be 
preferred;  and  of  course  the  position  asserted  in  the  first  error 
assigned  is  wholly  untenable. 
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The  second  error  assigned  advances  a  position  no  less  un« 
tenable.  The  mortgage  is  of  itself  sufficient  evidence  of  Todd's 
right  under  it  It  conveys  the  legal  title  to  him  from  Shreve; 
and  as  it  is  undoubtedly  evidence  agaiost  Shreve  of  Todd's 
right  under  it,  it  must  be  equally  so,  and  to  the  same  extent 
evidence  of  this  right  against  the  Breckenridges,  who  derived 
their  claim  by  conveyances  from  Shreve  subsequent  to  the 
mortgage.  The  mortgage  would  not,  indeed,  give  a  right  to 
Todd  to  have  a  rescission  of  the  contract  of  exchange  between 
him  and  Shreve.  The  proper  decree  to  enforce  the  mortgage 
would  have  been  a  foreclosure  of  the  right  of  redemption,  and 
a  sale  of  the  premises  mortgaged.  But  in  this  respect  the  pro- 
priety of  the  decree  is  not  questioned  by  the  assignment  of 
error;  and  if  it  had  been,  we  should  have  thought  the  decree 
of  rescission  might  be  sustained,  not  alone  upon  the  ground  of 
Todd's  right  derived  under  the  mortgage,  but  upon  that  coupled 
with  the  fact  that  Shreve  has  shown  no  title  to  the  land  con* 
veyed  in  exchange  by  him  to  Todd.  That  Overstreet,  from 
whom  Shreve  purchased,  had  no  title,  is  alleged  in  the  bill; 
and  as  no  title  is  shown,  the  allegation  must  be  taken  to  be 
true;  for  it  is  a  negative,  and  from  the  rules  of  evidence  the 
oniLS  probandi  must  necessarily  devolve  upon  those  whose  in- 
terest it  was  to  maintain  the  affirmative. 

Assuming  the  fact  to  be  that  Shreve  had  no  title  to  the  land 
conveyed  by  him  in  exchange  to  Todd,  it  would  have  been, 
from  the  nature  of  the  contract,  a  sufficient  ground  for  a  re- 
scission of  the  contract  as  against  Shreve;  as  against  the 
Breckenridges,  it  might  not  be  so  without  the  aid  of  the  mort- 
gage; for  without  the  mortgage,  the  Breckenridges  would,  by 
their  deeds  of  trust,  have  acquired  the  legal  title  to  the  land 
which  Todd  had  conveyed  to  Shreve,  and  as  Todd  would  only 
have  had  in  that  case  an  equity,  which,  though  coeval  with 
the  contract  of  exchange,  and  therefore  prior  to  the  equity  of 
the  Breckenridges,  derived  under  their  deeds  of  trust,  could 
not  have  prevailed  against  their  equity,  combined  with  their 
legal  title.  But  the  mortgage  from  Shreve  to  Todd,  vested  in 
him  the  legal  title,  and  his  equity  being  prior  to  that  of  the 
Breckenridges,  he  had  a  right  as  against  them,  to  the  relief  de- 
creed by  the  circuit  court.  These  observations,  however,  as  to 
the  mode  of  relief  granted  by  that  court,  are  superfluous,  fox 
we  do  not  understand  the  assignment  of  error  to  question  the 
mode  of  relief,  but  only  the  right  of  Todd  under  the  mortgage, 
and  of  that  there  can  be  no  doi:U>t. 


fall  Tr.  1826.]         Goodwin  v.  Blase.  87 

The  third  error  ascdgned  is  at  least  as  untenable  as  either  of 
the  former.  In  the  first  place,  it  is  apparent,  from  what  we 
have  already  said,  that  the  deposition  of  Shreve  is  not  material 
to  the  right  of  Todd,  the  decree  being  sustainable  upon  grounds 
not  depending  upon  his  testimony.  In  the  next  place,  it  is 
well  settled  that,  as  no  objection  was  made  to  reading  this  dep" 
osition  in  the  court  below,  the  propriety  of  reading  it  can  not 
be  questioned  in  this  court. 

The  decree  must  be  affirmed*  with  costs. 


Goodwin  v.  Blase. 

[8  T.  B.  UOOBOS,  106.] 

A  KoTB  Gxvxv  to  one  of  lOTeral  creditors,  in  coiudderatioii  of  his  having 
signed  a  composition  deed  with  the  other  creditors,  whereby  the  debtor 
WM  released  from  all  demands,  is,  when  made  without  the  knowledge  of 
the  other  creditors,  invalid. 

Ebbor  to  the  Jefferson  circuit.  Action  on  a  promissory  note. 
The  opinion  states  the  case. 

Bibbf  for  the  plaintiff. 

Chinn,  for  the  defendants. 

Bj  Court  OwsLST,  J.  Prior  to  1811,  Goodwin  and  Whiting 
were  engaged  in  partnership  as  merchants,  and  contracted 
debts  to  an  amount  beyond  thleir  means  of  payment.  In  that 
year.  Whiting  died,  and  Goodwin,  desirous  of  closing  the  busi- 
ness of  the  firm,  proposed  to  the  creditors  to  assign  to  trustees 
all  the  estate,  property  and  effects,  which  belonged  either  to 
him  individaally,  or  to  the  firm  of  Goodwin  &  Whiting,  pro- 
Tided  the  creditors  would  release  him  from  the  debts  due  them. 
The  creditors,  among  whom  were  Brigham  and  Bigelow,  ac- 
ceded to  the  proposition  of  Goodwin,  and  on  the  fifteenth  of 
June,  1811,  the  creditors  and  Goodwin  executed  an  indenture, 
by  which  it  was  agreed  that  Goodwin  should,  within  three 
months  thereafter,  make  an  assignment  of  all  the  goods,  prop- 
erty, estate  and  effects  of  the  said  firm  of  Goodwin  &  Whiting, 
and  all  the  estate,  property  and  effects  of  Goodwin  for  the  ben- 
efit of  said  creditors;  and  by  said  indenture  the  creditors  ap- 
pointed Buf  us  Ellis,  to  whom  the  assignment  was  to  be  made. 

It  was  by  said  indenture  further  agreed,  that  upon  Goodwin's 
mining  the  assignment  to  Ellis  as  aforesaid,  the  said  creditors 
would  release  and  discharge  Goodwin   from   all    debts  and 
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demands  whatsoever;  that  in  pursuance  of  said  agreement, 
Goodwin  afterward,  and  within  the  three  months,  did  actually, 
by  good  and  sufficient  deed,  make  an  assignment  of  all  the 
estate,  goods,  property  and  effects  belonging  either  to  himself 
or  the  firm  of  Goodwin  &  Whiting  to  EUis,  according  to  the 
true  intent  and  meaning  of  the  indenture;  and  that  under  regu- 
lar authority  from  the  creditors,  Ellis  not  only  received  the 
assignment,  but  also  the  estate,  property,  goods  and  effects 
thereby  transferred.  Prior,  however,  to  the  execution  of  the 
indenture  by  Goodwin  and  the  creditors,  Brigham  and  Bigelow 
privately  requested  Goodwin  to  execute  to  them  a  note  for  one 
thousand  five  hundred  dollars,  part  of  the  demand  for  three 
thousand  four  hundred  dollars,  which  they  held  upon  the  firm 
of  Goodwin  &  Whiting,  and  refused  to  sign  the  indenture^ 
unless  he  would  agree  to  execute  such  a  note,  payable  within 
two  years.  To  obtain  their  signature  to  the  indenture,  Good- 
win privately  promised  to  execute  the  note,  and  afterwards, 
viz.,  on  the  fifth  of  November,  executed  to  Brigham  and  Bige- 
low the  note  for  one  thousand  five  hundred  dollars.  The  agree- 
ment so  made  between  Goodwin  and  Brigham  and  Bigelow, 
was  altogether  unknown  to  the  other  creditors,  and  was  exe- 
cuted on  no  other  consideration  than  as  aforesaid.  The  estate, 
goods,  property  and  effects  were  of  great  value,  but  not  suffi- 
cient to  pay  the  amount  of  debts  owing  by  the  firm  of  Goodwin 
&  Whiting.  The  one  thousand  five  hundred  dollar  note  which 
was  executed  by  Goodwin  was  afterwards  assigned  by  Brigham 
and  Bigelow  to  Blake,  and  by  Blake  suit  was  brought  thereon 
in  the  circuit  court  against  Goodwin. 

Under  a  state  of  pleading  which  allowed  Goodwin  to  avail 
himself  of  any  and  eveiy  legal  defense,  the  parties  agreed  to 
submit  the  law  and  facts  to  the  determination  of  the  court. 
Evidence  going  to  establish  the  preceding  facts  was  offered  by 
Goodwin,  but  was  rejected  by  the  court;  and  judgment  was 
rendered  in  favor  of  Blake  for  the  amount  of  the  note,  with  in- 
terest,  etc.  In  rejecting  the  evidence,  the  court  appears  to 
have  gone  upon  the  idea  that  if  true  it  constituted  no  legal  bar 
to  the  right  of  Blake  to  recover  upon  the  note.  We  shall, 
therefore,  in  revising  the  judgment  of  that  court,  confine  our 
inquiries  to  the  question,  whether  or  not,  conceding  the  facts 
to  be  true,  Goodwin,  in  point  of  law,  is  bound  for  the  amount 
of  the  note. 

If,  at  the  time  Goodwin  promised  to  execute  the  note,  he  had 
in  fact  then  given  the  one  upon  which  the  action  of  Blake  is 
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fonndedy  and  not  delayed  the  execution  thereof  until  after  the 
deed  of  composition  was  made  by  the  creditors,  there  could  not 
be  a  reasonable  doubt  but  what  the  note  would  have  imposed 
no  legal  objection  upon  Goodwin.  The  note  would  in  that 
case  haye  been  executed  by  Goodwin  to  his  creditors,  Brigham 
and  Bigelow,  without  the  privity  of  the  rest,  after  an  agree- 
ment by  all  to  take  an  assignment  of  property  not  sufficient  to 
satisfy  the  whole  of  their  demands,  and  to  release  their  claims 
to  secure  Brigham  and  Bigelow  the  residue  of  their  demand, 
and  in  legal  contemplation  would  be  fraudulent  as  to  the  other 
creditors,  and  in  judgment  of  law  illegal  and  invalid.  But  it 
was  not  until  after  the  deed  of  composition  was  executed  by  the 
creditors,  that  the  note  was  given  by  Goodwin  to  Brigham  and 
Bigelow,  and  as  it  is  not  for  a  greater  sum  than  remained  un- 
X>aid  them  after  the  property  assigned  by  Goodwin  in  trust 
for  the  use  of  his  creditors  was  disposed  of,  the  question  of 
€K>odwin's  liability  under  the  note  must  turn  upon  di£ferent 
principles.  For  it  is  impossible  that  after  a  composition  be- 
tween creditors,  any  contract  subsequently  entered  into  by  one 
of  the  creditors,  though  made  without  the  privity  of  the  others, 
can  be  so  construed  as  to  be  a  fraud  upon  the  others. 

The  note  can  not,  therefore,  be  adjudged  invalid  in  conse- 
quence of  its  being  executed  in  fraud  of  the  other  creditors  of 
Goodwin.  But  though  not  fraudulent  as  to  others,  we  apprehend, 
in  consequence  of  the  insufficiency  of  the  consideration  upon 
which  it  was  given,  there  can  be  no  recovery  against  Goodwin. 
In  consequence  of  the  assignment  which  Goodwin  agreed  to  make 
of  the  property,  Brigham  and  Bigelow  undertook  to  release  him 
from  their  debt,  and  after  covenanting  to  do  so,  it  might  well 
be  questioned  whether  the  residue  of  their  debt,  which  the 
property  assigned  was  insufficient  to  pay,  could  form  such  a 
oonaideration  as  to  uphold  a  subsequent  promise  to  pay.  But 
were  such  a  consideration  even  admitted  to  be  sufficient,  when 
it  is  recollected  that  the  note  was  executed  in  pursuance  of  a 
promise  privily  made  with  part  of  the  creditors,  to  induce  them 
to  sign  the  deed  of  composition,  we  apprehend  the  consideration 
must  be  contaminated  with  the  fraud  produced  on  others  by 
the  promise,  and  as  such  insufficient  to  uphold  the  note  as  a 
Talid  obligation.  The  court  below  should,  therefore,  have  ad- 
mitted the  evidence. 

The  judgment  must,  consequently,  be  reversed,  with  cost,  the 
cause  remanded  to  the  court  below,  and  a  new  trial  there  had. 
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with  directions  to  that  court  to  admit  the  eyidence  which  was 
offered  by  Goodwin,  and  such  further  proceedings  there  had 
as  may  not  be  inconsistent  with  this  opinion. 


In  Wiggin  v.  Btuh,  7  Am.  Dec.  324,  a  note  given  by  an  inaoWent  debtor 
to  a  cre<litor,  in  oonBideration  that  the  latter  shonld  withdraw  hia  opposition 
to  the  debtor's  discharge,  was  held  void. 


FrrzHUGH  v.  Bank  of  Shephebosyille. 

[3  T.  B.  UoiiBoa,  136.] 

Lien  of  Bank  on  Its  Stock. — A  corporation  which  issues  a  certificate  of 
stock,  stating  on  its  face  that  it  is  transferable,  has  not  a  lien  on  saoh 
stock  as  against  a  purchaser  thereof.  The  purchaser  may  therefore  com- 
pel the  transfer  of  such  stock  to  him  on  the  books  of  the  corporation. 

A  Ck>BP0RATS  Seal  is  not  essential  to  the  validity  of  a  certificate  of  stock* 

Appeal  from  the  Bullitt  circuit.    Bill  in  chancery.    The  opin- 
ion states  the  case. 

BM  and  Edggin,  for  appellant. 

Crittenden,  for  defendants. 

Bj  Court,  Mills,  J.  Fitzhugh,  the  complainant  below,  and 
now  appellant,  indorsed  a  bill  of  exchange  to  the  Bank  of  the 
Uoited  States,  drawn  by  Thomas  Q.  &  Henry  H.  Boberts. 
The  bill  was  protested,  and  on  notice  thereof,  Fitzhugh  dis- 
charged and  took  up  the  bill,  and  applied  to  the  drawers  for 
the  amount,  who  gave  him  therefor  forty-five  shares  of  stock  in 
the  bank  of  Shepherdsville,  on  which  they  had  paid  three  in- 
stallments, amounting  to  two  thousand  seyen  hundred  dollars* 
about  the  same  he  had  paid  for  the  bill.  Thomas  Q.  &  H. 
H.  Boberts  held  the  scrip  of  the  bank  for  said  shares,  or  a  cer- 
tificate of  the  numbers  and  amount,  stating  on  its  face  that  the 
stock  was  transferable  only  at  bank,  personally  or  by  attorney. 
They  accordingly  gave  to  the  appellant  a  letter  of  attorney 
to  the  cashier  of  the  bank,  authorizing  him  to  make  the  trans- 
fer; and  on  making  application  to  the  cashier  to  make  the  trans- 
fer, he  refused  to  do  so.  He  next  applied  to  the  Messrs. 
Boberts,  and  they  gave  him  a  writing  confirming  their  first 
transfer,  and  conveying  the  stock  to  him,  and  appointing  an- 
other agent  to  apply  for  them  and  get  the  transfer  made.  But 
on  the  second  application  the  officers  of  the  bank  still  refused 
to  permit  the  transfer  to  be  made. 

The  appellant  then  brought  this  bill  against  the  bank  and 
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the  Mesars.  Boberts,  to  compel  an  assignment  of  the  stock  to 
him,  and  to  compel  the  bank  to  account  to  him  for  the  dividends 
after  the  transfer.  The  bank  answered,  admitting  the  facts, 
and  alleging  as  the  only  reason  why  the  transfer  was  not  made, 
that  the  Messrs.  Roberts  were  then  indebted  to  the  bank  a  sum 
of  money  due  by  notes  indorsed,  and  it  was  understood,  they 
say,  when  the  accommodation  was  made,  the  stock  was  a  pledge, 
although  there  was  no  writing  to  that  effect.  The  question  is, 
which  has  the  preference?  Can  the  bank  retain  the  stock  as  a 
security  to  them  against  the  transfer  made  to  the  appellant? 
The  court  below  decided  this  question  in  favor  of  the  bank,  and 
dismissed  the  bill  as  to  the  bank,  but  gave  a  decree  against  the 
Messrs.  Boberts  for  the  amount.  This  decree  is  questioned  by 
this  appeah 

We  cannot  find  either  in  the  answer  of  the  bank  or  in  the 
proof  a  special  pledge  of  this  stock.  It  is  proved  that  the 
bank  was  then  in  the  habit  of  lending  to  the  stockholders 
only,  and  that  to  the  amount  of  their  stock;  and  the  stock- 
holders in  this  instance,  when  they  got  their  last  accommoda- 
tion, made  use  of  their  stock  as  an  inducement  to  the  accom- 
modation. But  the  bank  required  and  obtained  indorsers 
then  supposed  to  be  good,  and  after  the  last  accommoda- 
tion issued  their  scrip,  specifying  on  its  face  that  the  stock 
was  negotiable.  At  the  time  the  stock  was  sold  to  the 
complainant,  the  debts  due  from  the  firm  of  Thomas  Q.  & 
H.  H.  Boberts  had  not  become  payable,  and  they  had  been  in 
no  default  when  the  demand  of  a  transfer  was  made  at  the 
bank.  Afterwards  they  failed,  and  their  paper  was  protested, 
and  actions  were  brought  on  both  their  notes,  against  them 
and  their  indorsers.  In  one  of  these  actions  judgment  was 
obtained  against  the  whole,  and  an  ineffectual  execution  against 
all  but  one  indorser,  as  to  whom  no  execution  has  been  prose- 
cuted, and  there  is  no  proof  of  insolvency  as  to  him. 

In  the  other  case,  which  is  the  principal  demand  at  the  trial, 
the  cause  was  dismissed  without  prejudice  against  the  indorsers, 
who  questioned  by  their  plea  the  diligence  of  the  bank,  and  no 
judgment  or  execution  has  been  had  against  them,  although 
there  is  proof  rendering  it  probable  that  an  execution  would  be 
ineffectual  as  to  them  also,  owing  to  their  insolvency.  "  It  is 
proved  that  in  other  cases,  when  the  bank  loaned  on  the  credit 
of  the  stock  only  it  had  taken  written  pledges,  and  that  it  had 
admitted  a  transfer  of  stock  when  the  stockholders  were  in* 
debted  without  hesitation,  and  a  short  time  before  this  trans- 
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action  arose,  the  bank  had  admitted  a  transfer  of  part  of  the 
stock  in  question  to  the  firm  of  Thomas  Q.  &  H.  H.  Boberts, 
by  a  debtor  to  a  considerable  amount.  The  controversy  brings 
itself  then  to  this  point:  Had  the  bank  a  general  lien  by  law 
on  the  stock  held  in  the  institution  by  their  debtors,  notwith- 
standing they  had  issued  their  scrip,  declaring  the  existence  of 
the  stock,  and  its  negotiability. 

It  is  true,  the  bank  had  possession  of  this  stock,  and  pos- 
session oftentimes  carries  with  it  a  lien  to  indemnify  for  debts 
contracted  on  the  credit  of  the  thing  possessed.  Such  is  the 
case  decided  at  the  present  term,  in  Bard  etc.  t.  Stuart;  still, 
however,  we  apprehend  the  possession  of  the  bank  in  this  in- 
stance can  give  it  no  lien.  It  had  no  express  pledge  of  the 
stock,  and  all  the  lien  contended  for  is  that  which  the  law  may 
infer  from  the  circumstances.  No  such  inference  can  be  drawn. 
Bank  stock  is  an  article  of  commerce;  and  the  certificate  of 
shares  in  not  only  the  evidence  of  title,  but  the  evidence  of  the 
negotiability  of  the  stock,  and  must  be  taken  as  conclusive  evi- 
dence against  the  bank  that  the  stock  is  salable  and  free  of 
incumbrance.  If  the  bank  wishes  to  avail  itself  of  such  a 
pledge  it  must  take  from  the  holder  this  evidence  of  title  and 
transferable  quality,  and  show  an  express  pledge.  Otherwise 
the  holder  of  such  evidence  might  delude  and  impose  upon 
purchasers,  and  the  bank  stand  as  a  tacit  accomplice  in  that 
delusion,  and  then  be  permitted  to  take  from  an  innocent 
purchaser  the  title  thus  acquired. 

We  attach  no  importance  to  the  want  of  a  seal  of  the  corpora- 
tion to  this  scrip.  Whether  sealed  or  not,  its  terms  equally 
invited  purchasers  to  take  it,  and  the  appellant  having  done  so 
he  is  entitled  to  a  clear  preference  over  the  bank.  The  court 
below  ought,  therefore,  to  have  decreed  the  transfer  of  the  stock 
to  the  appellant,  and  to  have  directed  an  account  of  the  dividends 
to  be  taken,  and  to  have  rendered  a  decree  therefor  against  the 
bank;  and  if  this  had  proved  inadequate  to  discharge  the  demand 
of  the  complainant,  to  have  rendered  a  decree  for  the  residue 
against  Thomas  Q.  &  H.  H.  Boberts. 

The  decree  must  be  reversed  with  costs,  and  the  cause  be 
remanded  for  such  a  decree,  and  proceedings  to  be  there  had  ai 
shall  accord  with  this  opinion. 

On  the  question  as  to  whether  a  corporation  has  a  lien  on  its  stock  or  not, 
see  Morgan  ▼.  Bank  qf  N,  A.,  11  Am.  Dec.  575,  and  note  thereto,  581.  Is 
MoU  V.  ffieks,  13  Id.  550,  it  was  decided  that  contracts  not  under  corporate 
seal  may  be  binding;  see,  also,  note  to  that  case,  and  authorities  cited. 
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MoAlexandeb  v.  Wbight. 

(8  T.  B.  MOHBOX,  189.] 

Thb  AflSlOHMBSTT  ov  Ebbob. — ^Thftt  the  court  erred  in  denying  the  motioa 
for  a  new  trial,  brings  before  this  coort  every  qaeetion  which  was  properly 
before  the  lower  court  on  that  motion. 

Bbbob  nr  hot  Bisicissnro  an  Actidn  on  application  made  before  the  trial, 
beoanse  the  attorney  had  no  authority  to  prosecute  it,  may  be  reviewed 
on  motion  for  a  new  triaL 

Am  Atxornxt  has  ho  Powxb  to  Afpeak  and  act  by  virtue  of  his  license  alone. 
He  must  be  employed  by  the  party  for  whom  "he  appears,  or  by  some  one 
authorized  to  represent  such  party. 

Wabbahts  of  Attobhet  were  formerly  given  in  open  court  Afterwards  a 
writing  en  paie,  or  even  a  parol  authority  became  sufficient.  The  law 
exacting  such  warrants  is  not  obsolete,  though  their  production  is  rarely 
required. 

Lack  of  Wabbaht  of  Attobhbt,  in  the  record,  was  formerly  cause  for  the 
reversal  of  the  judgment 

QuBsnonKo  Authobitt  to  Bbiho  ah  Actioh.^A  party  may  require  the 
attorney  of  his  adversary  to  produce  his  warrant  of  attorney,  by  showing 
that  his  rights  will  otherwise  be  jeopardized,  and  himself  brought  into 
litigation,  without  the  consent  of  the  man  who  stands  on  the  record  aa 
his  adversary.  The  authority  of  an  attorney  should  not  be  capriciously 
demanded;  and,  if  so  demanded,  the  court  will  not  order  it  to  be  produced. 

Hbbob  to  the  Madison  Circuit.    Debt.    The  opinion  states  the 


Caperton,  for  the  plaintiff. 

nuyter,  for  the  defendant. 

By  Court,  Mills,  J.  This  action  was  brought  in  the  name 
of  the  present  defendant  in  error,  who  declared  in  debt  on  a 
judgment  rendered  in  the  state  of  Virginia.  The  defendant 
below,  now  plaintiff,  appeared,  and  on  filing  an  affidavit,  pro- 
cured a  rule  on  the  counsel  of  the  plaintiff  below,  to  show  by 
what  authority^  and  by  whose  procurement,  he  prosecuted  this 
floit.  In  the  affidavit  he  stated  that  James  TVright,  the  then 
pUuntiffy  had  long  since  left  Virginia,  and  gone  to  Florida,  or 
some  of  the  then  Spanish  dominions,  and  had  never  been  heard 
of  since,  and  that  from  this  and  other  circumstances,  he  be- 
Heved  him  to  be  dead;  and  that  he  verily  believed  that  he,  said 
Wright,  had  given  no  authority  to  prosecute  this  suit  to  any 
person;  and  that  the  person  who  pretended  to  have  an  assign- 
ment of  the  judgment,  and  for  whose  use  this  suit  was  prose- 
cuted had  no  title  thereto,  and  if  compelled  to  pay  the  money 
now  he  would  be  in  danger  of  being  compelled  to  repay  it  to 
James  Wright  or  his  representatives. 
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On  the  return  of  this  rule,  the  coansel  for  the  then  plaintifl 
prodaced  his  license  to  practice  law  in  the  courts  of  the  com- 
monwealth, and  evidence  of  his  admission  to  practice  in  that 
court,  admitted  that  he  had  not  obtained  a  warrant  of  attorney 
when  employed  in  this  case  or  any  other  during  several  years 
practice,  and  averred  that  it  was  not  customary  to  do  so  by 
practitioners  of  law  in  this  state;  and  insisted  that  his  license 
gave  him  complete  authority  to  appear  in  any  case,  without  his 
right  to  commence  or  prosecute  tiie  suit  being  questioned  in 
court  at  the  instance  of  the  opposite  party.  The  court  below 
sustained  the  cause  shown  as  good,  and  discharged  the  rule. 
A  judgment  on  nil  dicU  was  then  rendered,  and  a  writ  of  inquiry 
prosecuted,  and  judgment  rendered  for  the  plaintiff  below. 
The  defendant  then  moved  that  the  execution  of  the  writ  of 
inquiry  should  be  set  aside,  and  a  new  trial  granted,  and 
among  other  things,  relied  in  that  motion  on  the  supposed 
error  in  the  court,  in  not  sustaining  the  rule  to  produce  a  war- 
rant of  attorney,  and  in  allowing  the  counsel  for  plaintiff  be- 
low to  proceed  without  showing  any  authority  to  do  so  from 
the  owner  of  the  judgment  sued  on.  The  court  overruled  this 
motion;  the  defendant  below  excepted,  spreading  all  this 
inatter  on  record,  and  has  prosecuted  this  writ  of  error. 

It  is  now  insisted  by  the  defendant  in  error  that  the  errors 
assigned  do  not  reach  the  question  made  on  the  rule  to  produce 
authority  to  prosecute  the  suit.  We  think  differently.  It  is 
assigned  for  error  that  the  court  below  erred  in  not  granting  a 
new  trial,  and  this  point  was  pressed  on  the  motion  for  a  new 
trial.  If  the  court  erred  in  refusing  to  require  authority  to 
proceed  in  the  suit,  and  in  permitting  the  plaintiff's  counsel  to 
proceed  until  that  was  done,  it  was  competent  for  the  defend- 
ant below,  with  leave  of  the  court,  to  ask  a  reconsideration  of 
this  question  as  a  reason  why  the  verdict  should  not  stand,  and 
to  bring  the  counsel  for  the  plaintiff  below  back  to  the  same 
point,  by  a  review  of  that  question;  and  it  was  competent  for 
the  court  to  correct  its  own  errors  by  bringing  the  plaintiff 
back  to  the  point  where  his  course  ought  to  have  been  arrested. 
It  follows,  therefore,  that  the  assignment  of  error  questioning 
the  decision  of  that  court  in  not  granting  a  new  trial,  does 
bring  in  question  every  point  on  which  the  defendant  below 
might  properly  rely  on  that  motion. 

The  question  then  presents  itself,  was  the  rule  properly 
granted,  and  did  the  court  err  in  discharging  the  rule  to  pro- 
duce authority  to  progress  with  the  suit  on  the  production  of 
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the  general  license  of  the  attorney  prosecuting?  It  has  been 
here  insisted  that  no  warrant  of  attorney  in  this  state  is  neces- 
sary, and  that  the  license  of  the  attorney,  and  the  law  under 
which  it  was  granted,  supplies  eyerything  necessary,  and  fur- 
nishes the  attorney  with  full  authority  to  proceed  without  ques- 
tion, eyezywhere  and  at  all  times.  To  this  doctrine  we  cannot 
Bobecribe.  The  acts  of  assembly  directing  how  licenses  shall  be 
granted  to  attorneys  and  counsel  at  law,  and  the  license  granted 
in  purBoauce  thereof,  do  authorize  the  attorney  to  appear  and 
act  for  eyeiy  party  who  may  employ  him  to  do  so;  but  not  to 
appear  for  every  jMurty,  whether  employed  or  not,  or  to  appear 
for  any  party  on  the  employment  and  at  the  instance  of  a  stran- 
ger, who  may  have  no  interest  in  the  cause,  either  legal  or 
equitable.  Tlie  right  to  be  employed  and  appear  is  one  thing;  this 
is  proved  by  the  license,  and  the  law  under  which  it  was  granted. 
The  fact  of  being 'actually  employed  is  another  matter,  and  is 
proved  by  the  warrant  of  attorney.  In  England,  from  which 
our  jurisprudence  is  derived,  attorneys  must  have  a  general 
license  and  an  admission  in  court;  yet  the  warrant  of  attorney 
could  not  be  dispensed  with  in  cases  where  it  was  properly  de- 
manded. And  the  general  license  was  not  intended  to  reach 
further  in  this  country. 

This  license  formerly  was  required  to  be  by  letters  patent  from 
the  crown,  but  afterwards,  the  license  and  admission  of  attorneys 
and  counsel  became  a  subject  of  statutory  regulation,  as  it  is 
here;  but  through  these  changes,  the  special  warrant  of  attorney 
was  held  necessary  down  to  our  separation  from  that  govern- 
ment: Tidd's  Pr.  84-64.  This  warrant  of  attorney  originally 
must  be  given  in  court,  or  rather,  a  party  in  open  court  must 
appoint  his  attorney,  and  in  process  of  time,  it  was  done 
by  writing  en  pais,  and  even  a  warrant  by  parol  has  there  been 
held  good.  To  regulate  these  warrants,  statutes  were  enacted, 
some  of  which  were  in  force  in  this  country,  and  have  continued  so 
since  our  separation,  and  are  retained  in  our  code:  1  Dig.  L.  E. 
126, 126.  It  has  been  urged  that  these  laws  are  obsolete,  and 
the  long  disuse  of  the  practice  of  warrants  of  attorney,  both  in 
Yirginia  and  this  state,  and,  indeed,  in  other  states  of  the 
TTnion,  has  been  urged  as  a  reason  why  these  statutes,  or  the 
provisions  of  the  common  law,  are  not  in  force  in  this  country, 
or  are  become  obsolete.  We  admit  that  such  warrants  have 
been  seldom  used  for  a  great  length  of  time,  and  our  adjudged 
are  silent  on  the  subject. 

This  sQence  is  loud  testimony  in  favor  of  the  integrity  of  the 
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profesaiony  for  when  the  abuseB  are  considered  which  might 
arise  without »  and  which  are  intended  to  be  restrained  by,  war- 
rants of  attorney,  the  necessity  of  them  must  haye  been  super- 
seded more  by  the  correct  practice  of  the  profession  than  by 
any  other  cause.  Attorneys  and  counsel  might  often  use  the 
securities  of  others  which  fall  into  their  hands,  and  use  their 
names  in  actions,  without  their  consent,  for  fraudulent  pur- 
poses; and  especially  the  judgments  of  others,  of  which  any 
person  may  obtain  copies  who  pays  for  them  at  the  derks* 
offices,  might  often  be  put  in  suit,  and  money  coerced  by  them, 
without  leave  of  their  owners.  These  and  similar  practices  have 
not  been  followed  by  practitioners,  and  hence  warrants  of  attor- 
ney have  been  seldom  demanded.  But  the  possibility  that  such 
practices  may  grow  up  shows  the  wisdom  of  the  law  in  restrain- 
ing them  by  warrants  of  attorney,  and  we  do  not  feel  ourselves 
at  liberty  to  dispense  with  them.  We  can  not  say  that  either 
the  provisions  of  the  common  law  or  these  statutes  are  not  in 
force,  for  we  find  no  repeal.  Nor  can  we  say  that  they  are  ob- 
solete while  the  reason  for  their  existence  remains;  and,  indeed, 
our  own  statutory  code  supposes  them  in  force  by  expressly 
naming  the  warrant  of  attorney,  and  providing  for  cases  where 
the  want  of  it  shall  not  reverse  the  judgment:  2  Dig.  L.  E.  681, 
2.  If  the  law  on  this  subject  is  stQl  in  force,  as  we  have  sup- 
posed, it  presents  the  question  whether  in  this  case  the  warrant 
of  attorney  was  rightfully  demanded,  and  ought  to  have  been 
shown  at  the  instance  of  the  opposite  pariy. 

As  between  the  attorney  and  his  client,  it  is  evidently  neces- 
sary that  some  kind  of  warrant  should  exist.  For  when  it  is 
considered  that  a  party  plaintiff  or  defendant  is  bound  by  the 
judgment  and,  if  against  him  or  for  him,  it  is  conclusive  evi- 
dence thereafter,  the  necessity  is  evident  to  preclude  his  rights 
from  jeopardy,  without  his  consent,  by  the  existence  of  a  war- 
rant of  attorney.  It  was  on  this  principle  that  the  lack  of  a 
warrant  of  attorney  in  the  record  was  even  held  sufficient  to  re- 
verse it.  It  was  because  it  did  not  appear  that  the  party  whose 
warrant  was  absent  was  privy  to  the  suit,  or  had  consented  to 
its  prosecution.  The  practice,  however,  under  our  statutes, 
which  forbids  a  reversal  for  the  lack  of  the  warrant  proves  that 
this  was  canying  the  caution  too  far;  but  the  existence  of  a  fear 
on  that  subject,  shows  how  tender  the  law  was  of  individual 
rights,  and  Uiat  it  had  provided  against  their  being  concluded 
without  the  consent  of  the  party.  In  this  case,  however,  the 
warrant  is  demanded  by  the  opposite  party,  and  he  ought  to 
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show  that  his  rights  were  jeopardized  without  it,  or  that  he  was 
disturbed  by  being  brought  into  litigation  without  the  consent 
of  the  man  who  stood  on  the  record  as  his  adversary.  This,  we 
think,  his  affidavit  has  done.  He  shows  a  probability  of 
Wright's  death,  and  if  that  is  true,  and  the  money  should  now 
be  collected  in  his  name,  the  recovery  would  be  no  bar  to  his 
representatives.  He  has  shown  strong  circumstances  that 
Wright  had  no  hand  in  this  suit,  and  he  hereafter  might  be  in 
danger  of  another  contest  with  Wright  for  the  same  demand, 
because  Wright  had  nothing  to  do  with  this  controversy.  In 
such  case  the  counsel  for  plaintiff  was  bound  to  show  some 
right  in  those  for  whose  benefit  the  suit  was  brought,  either 
legal  or  equitable. 

The  suit  seems  to  have  been  prosecuted  for  the  use  of  another, 
and  there  are  assignments  on  the  transcript  of  the  record  of 
the  judgment  filed.  But  no  assignment  thereof  appears  by 
Wright  to  the  plaintiff,  or  any  authority  from  him.  The  only 
assignment  which  is  pretended  to  pass  his  title,  is  made  by 
John  Wright,  who  styles  himself  the  administrator  of  Bobert 
Wright,  now  deceased,  who  was  the  attorney  in  fact  of  James 
Wright,  the  plaintiff.  Now  the  idea  that  the  administrator  of 
an  attorney  in  fact  can  pass  by  assignment  the  securities 
of  the  principal  of  his  intestate,  is  so  absurd  that  it  furnishes  a 
suspicion  that  there  has  been  an  improper  attempt  to  take  hold  of 
and  use  this  Virginia  judgment  without  the  consent  of  its  owner, 
and  imposes  upon  the  attorney  for  the  plaintiff,  or  those  who 
are  suing  on  the  record,  the  necessity  of  exhibiting  some  further 
evidence  of  title,  derived  from  the  plaintiff,  before  he  can  be 
permitted  to  proceed  with  his  suit,  and  of  course  the  court  be- 
low, on  the  evidence  adduced  on  showing  cause  against  the 
rule,  erred  in  discharging  that  rule. 

We  would  not  be  understood  as  imposing  upon  the  profession 
hardships  in  their  management  of  causes,  or  as  deciding  that 
they  were  bound  to  gratify  the  party  to  which  they  were 
opposed  with  a  sight  of  their  authority  on  every  capricious  de- 
mand; but  that  when  reasons  are  shown  why  the  interest  of  the 
adverse  party  is  jeopardized  by  prosecuting  suits  without  the 
leave  or  consent  from  the  real  owner  of  the  demand,  their  au- 
thority ought  to  be  shown. 

One  other  point  made  as  grounds  for  a  new  trial,  as  the  cause 
may  progress  on  its  return  to  the  court  below,  will  be  noticed. 
It  is  insisted  that  the  verdict  is  for  too  much.  The  judgment 
for  the  debt  is  for  one  hundred  and  ten  dollars,  which  is  the  pre- 
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cise  amount  of  the  debt  mentioned  in  the  foreign  record,  omitting 
ten  dollars  and  seyenty-two  cents  recited  in  the  declaration  as 
the  costs  awarded  in  Virginia.  In  this  respect  the  debt  recoT- 
ered  is  made  less  than  the  debt  demanded.  For  we  view  the 
costs  which  were  awarded  in  Virginia,  as  part  of  the  judgment 
there,  and  of  course  part  of  the  debt  which  is  demanded  here. 
But  the  damages  awarded  by  the  jury  in  this  action  are  more 
than  the  amount  of  interest  at  the  rate  given  in  CTidence  to  tJie 
jury.  This  increase  is  suggested  to  have  arisen  by  adding  in 
the  costs  in  Virginia.  This  was  placing  these  costs  as  part  of 
the  damages,  when  they  ought  to  have  been  part  of  the  debt. 
But  as  the  defendant  was  subjected  to  no  more  by  this  transpo- 
sition of  the  costs  than  he  would  have  been  had  they  been 
placed  in  their  proper  place,  the  exception  ought  not  to  be  held 
sufficient  to  reverse  the  judgment. 

But  on  the  other  point  the  judgment  must  be  reversed  with 
costs,  and  the  cause  be  remanded,  with  directions  to  re-try  the 
rule  to  produce  authority  to  prosecute  the  suit,  and  if  none  is 
produced,  or  sufficient  cause  is  not  shown,  to  dismiss  the  suit 
accordingly. 

Fbbsumption  in  Favok  of  AuTEOBirr  or  Attobitet  who  Afpsabs  dt  a 
Causb. — In  the  United  States  oonrta,  and  in  the  courts  of  all  the  states,  the 
mer « appearance  of  a  regularly  admitted  attorney  is  presumptive  evidence  of 
his  authority  to  represent  the  person  for  whom  he  appears.  Marshall,  C.  J.,  in 
Oibom  V.  The  U,  8.  Bank,  9  Wheat.  738,  says:  ''  Certain  gentlemen,  first 
licensed  by  government,  are  admitted,  by  order  of  court,  to  stand  at  the  bar 
with  a  general  capacity  to  represent  all  suitors.  The  appearance  of  any  one  of 
these  gentlemen  in  a  cause  has  always  been  received  as  evidence  of  his  author- 
ity; and  no  additional  evidence,  so  far  as  we  are  informed,  has  ever  been  re- 
quired. This  practice,  we  believe,  has  existed  from  the  first  establishment  of 
our  courts,  and  no  departure  from  it  has  been  made  in  those  of  any  state,  or  of 
the  Union."  And  the  same  rule  applies  whether  the  attorney  appears  for  a 
natural  person  or  for  a  corporation.  "Formerly  attorneys  were  required  to 
be  appointed  by  warrant  and  to  file  their  powers  in  court,  but  that  practice 
has  long  since  been  disused,  and  a  mere  parol  retainer  is  sufficient  And 
when  an  action  is  commenced  by  a  regular,  responsible  attorney,  the  pre- 
sumption is,  that  it  is  done  by  due  authority  of  the  plaintiff.  It  is  not  neces- 
sary to  show  authority,  whether  the  suit  be  by  an  individual  or  a  corpora- 
tion, in  order  to  the  progress  of  the  suit,  unless  it  is  called  for  by  the  defend- 
ant Even  when  called  for,  the  declaration  by  the  attorney  that  he  was 
employed  by  the  plaintiff  or  his  agent,  who,  he  believed,  was  duly  authorized 
to  employ  him,  wiU  ordinarily  be  deemed  sufficient:*'  Maj^huUr  Bank  v. 
Fellows,  28  N.  H.  302;  Bridgton  v.  BenneU,  23  Me.  420;  Penobseoi  Boom  Cor- 
poration V.  Lamson,  16  Id.  224;  Field  v.  Proprietors,  1  Oush.  11;  Jackeon  v. 
SteicaH,  6  Johns.  34;  Oaul  v.  Groat,  1  Cow.  113;  Succession  qf  Patrick,  20 
La.  An.  204;  Tally  v.  Reynolds,  1  Ark.  99;  Leslie  v.  Fischer,  62  IlL  113; 
Sogers  v.  Park,  4  Humph.  480;  Hardin  v.  Ho-To-Po-Nybbifs  Lessee,  27 
Bliss.  567.    In  the  case  last  cited  the  court  say:  "  An  attorney  is  ao  officer 
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of  ocNizt»  and  rMpoEnnble  to  the  court  for  the  propriety  of  his  prof eisioiul 
oondnety  and  the  proper  use  of  the  priTil^ges  he  has  as  sneh.  No  warrant  of 
attorney  ia  required  by  oor  laws  or  practice  to  enable  him  to  appear  for,  and 
to  repreaent  a  party  in  coork  He  ia  permitted,  by  almost  nniyersal  practice 
in  this  coontiy,  to  do  so  nnder  verbal  retainer,  and  it  is  only  in  cases  of  dear 
want  of  authority,  or  abuse  of  his  priyil^ge,  that  he  is  held  to  be  incompetent 
to  institnte  a  suit  or  to  represent  a  party  in  coort  The  preanmption  is  in 
favor  of  his  aathority,  and  though  he  may  be  required  to  show  it,  yet  if  he 
acta  in  good  faith,  and  the  want  of  authority  is  not  manifest,  he  will  not  be 
held  to  have  acted  without  authority,  because  it  is  not  shown  according  to 
strictly  legal  rules.  If  this  were  not  so,  the  greatest  inconvenience  in  prac- 
tioe  wonid  continually  occur,  both  to  clients  and  attorneys;  for  suits  are  fre- 
quently instituted  by  attorneys  under  the  authority  of  letters  from  their 
dienta,  who  are  strangers  and  whose  handwriting  is  unknown  to  them,  and 
coold  not  be  proved  without  great  trouble  and  delay.  If  required,  in  such  a 
case^  to  produce  his  authority,  the  production  of  the  letter,  though  he  might 
be  unable  to  prove  the  handwriting,  would  be  sufficient;  and  so  of  a  letter 
written  by  a  party  purporting  to  be  the  agent  of  the  plainti£  All  that  is 
required  to  be  shown  in  such  cases,  in  the  first  instance,  is  that  the  attorney 
haa  acted  in  good  faith,  and  under  an  authority  appearing  to  be  genuine, 
though  informaL  It  then  devolves  upon  the  party  impeaching  the  authority 
to  ahow  by  positive  proof,  that  it  is  invalid  and  insufficient  in  substance." 

ATroBNXT*s  AuTHOBUT  TO  Appbab  mat  bb  iNQuntED  Into. — ^In  discussing 
this  question,  in  Clark  v.  WiUeU,  35  GaL  534,  the  court  say:  *'  Upon  such  a 
question  we  have  no  doubt  as  to  the  power.  Attorneys  are  the  officers  of  the 
court,  and  answerable  to  it  for  the  proper  performance  of  their  professional 
dutiea.  They  appear  and  partidpate  in  its  proceedings  only  by  license  of  the 
court,  and  if  they  undertake  to  appear  without  authority  from  the  party 
whom  they  profess  to  represent^  the  act  is  an  abuse  of  the  license  of  the  court, 
which,  upon  the  application  of  the  supposed  client,  the  court  haa  the  power 
to  inquire  into  and  correct  summarily.  Otherwise,  the  very  fountain  of  jus- 
tice might  become  polluted,  and  a  license  to  stir  its  waters  become  a  license 
to  defile  them."  It  was  hdd,  in  iZv  parte  OiOespU,  3  Yerg.  325,  that  "an 
authority  to  appear  is  indispensable  in  every  court,  if  there  be  a  call  made  for 
the  authority."  But  the  great  wdght  of  authority  is  decidedly  in  favor  of  a 
considerable  modification  of  the  doctrine  laid  down  in  this  case.  And  it  is 
Ipenerally  hdd  that  the  party  questioning  the  authority  of  an  attorney  to  ap- 
pear, must  show  some  good  cause  for  so  doing;  as  that  the  attorney  was  pro- 
ceeding without  authority  for  the  mere  purpose  of  oppression,  or  for  some 
other  sinister  purpose:  Alien  v.  Oreen,  1  Bailey  (S.  C),  448;  or  that  there  is 
fraud,  acddent  or  mistake  in  the  appearance:  MeKierman  v.  Patrick,  4  How. 
<Miss.)  333;  TaUy  v.  Reynolds,  1  Ark.  99;  West  v.  Houston,  3  Harrington 
(DeL),  15.  In  the  last  case  Bayard,  0.  J.,  says:  '*In  our  practice,  therefore, 
the  court  would  expect  some  ground  to  be  laid,  by  affidavit  or  otherwise,  be- 
fore they  would  at  the  instance  of  the  defendants  require  the  plaintiff's  at- 
torney to  produce  a  written  warrant  or  other  proof  of  his  authority.  Doubt* 
leas,  where  fraud  was  suggested,  and  especially  if  a  minor  was  concerned, 
and  in  danger  of  being  injured  by  an  imauthorized  proceeding  before  us,  we 
would,  for  the  protection  of  either  guardian,  ward  or  defendant,  inquire  into 
the  attorney's  authority;  and  would,  if  the  case  required  it,  apply  other 
xeoiedy  tiuui  by  merely  striking  off  the  suit."  He  must  state  facts  showing 
or  tending  to  show  that  the  attorney  does  not  possess  the  authority  which  he 
ia  attempting  to  exercise:  People  v.  Mariposa  Co. ,  39  Gal.  683;  Leslie  v.  Fischer, 
62  IlL  118;  Ninetjf^ne  PUurU^s  v.  VanderUU,  4  Duer,  632;  HamiUon  v. 
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Wright,  37  N.  Y.  502.  The  facto  mast  be  shown  by  affidavit:  Doekham  ▼. 
P<fUer,  27  La.  An.  73;  Dangerfidd  ▼.  Thruston,  8  Mart  N.  S.  232.  And  the 
harden  of  proof  ia  npon  the  party  denying  the  aathority:  Thomaa  v.  Stede^ 
22  Iowa»  207;  the  anthoiity  of  an  attorney  who  has  appeared  cannot  be  im* 
pagned  by  a  mere  aaggestion:  CampbeU  v,  Arcenaux,  4  Ll  An.  658. 

Whebb  Ain>  How  Qubstion  or  Attthobitt  mu8t  be  Beixbhznkd.— If  the 
aathority  of  the  attorney  ia  not  objected  to  in  the  lower  coort  it  cannot  be 
qneetioned  in  the  sapteme  coort:  The  State  ▼.  Carothera,  1  G.  Greene,  464. 
In  Harris  y.  Oalbraith,  43  HL  309,  the  coort  seemed  to  be  of  the  opinion  that 
the  nnaothorized  appearance  of  an  attorney  coold  not  be  snooessfolly  urged 
as  a  ground  for  relief  in  equity;  and  that  the  remedy  of  the  injured  party 
must  be  sought  by  application  to  the  court  which  pronounced  the  judgment. 
This  point  was  not,  however,  essential  to  the  determination  of  the  case  nor 
was  it  argued  by  the  counseL  In  some  of  the  stotes  relief  against  a  judgment 
can  not,  in  any  case,  be  obtained  by  a  suit  in  equity  while  the  oomplainant'a 
remedy  by  motion  in  the  original  action  still  existo:  Freenuui  on  Judgments* 
sec  497.  Where  this  rule  prevails  a  party  filing  a  lull  in  equity  to  vacate  a 
judgment  on  the  ground  of  the  unauthorised  appearance  of  an  attorney,  mi^t 
be  denied  relief  if  it  appeared  that  he  oonld  obtain  full  justice  by  a  motion  in 
the  original  action.  But  generally  equity  will  not  hesitate  to  assume  and  ex- 
ercise jurisdiction  for  the  protection  of  any  person  against  whom  a  judgment 
has  been  entered  without  his  fault,  on  account  of  the  unauthorised  entiy  of 
his  appearance  by  an  attorney:  J>e  Louie  v.  Meek,  2  G.  Greene,  55;  Harehey 
V.  Blaekmarr,  20  Iowa,  161;  Bryant  v.  WiiUame,  21  Id.  329;  Ridge  v.  Alter,  14 
La.  An.  866;  Shelton  v.  Triffin,  6  How.  U.  S.  163;  MarvU  v.  Maeumvrier,  14 
La.  An.  3;  Weeks  on  Attorneys,  sec  202;  Freeman  on  Judgments,  sec  499; 
5  Am.  Law.  Reg.  N.  S.  387.  Whether  one  who  assumed  to  act  as  attorney 
was  unauthorized  to  do  so  or  not^  is  a  question  of  fact  for  the  jury:  AUpaugh 
V.  Janes,  64  N.  G.  29.  And  where  suit  in  brought  on  a  reoord  which  shows 
that  service  was  not  made  on  the  defendant*  but  which  showed  also  that  an 
appearance  was  made  for  him  by  an  attorney  of  the  court,  it  is  not  allowable 
to  prove,  under  a  plea  of  ntU  tiel  record,  that  the  attorney  had  no  authority; 
his  want  of  authority  can  only  be  proved  on  a  special  plea*  or  on  such  plea  as, 
under  systems  which  do  not  follow  the  common  law  system  of  pleading,  is  the 
equivalent  of  such  plea:  HiU  v.  Mendenhall,  21  WaU.  453. 

What  Pboov  will  Sustain  Authobitt  whbn  InpiTOinix^ Where  an 
attorney,  who  was  ruled  to  produce  his  authority,  filed  an  affidavit  of  plaint- 
iff's agent,  which  stated  that  he  was  directed  to  cause  suit  to  be  brought*  and 
that  he  employed  said  attorney,  the  showing  was  held  sufficient:  Hughes  v. 
Osbom,  42  Ind.  450.  So  where  the  attorney  answered  on  oath  that  he  had 
received  a  letter  from  a  distant  city  from  persons  whom  he  believed  to  be 
attorneys,  instructing  him  to  sue  on  the  note,  the  court  held  that  "the  au- 
thority shown  by  the  attorney,  in  the  absence  of  anything  to  throw  sus- 
picion on  ito  good  faith,  was  sufficient  to  justify  the  court  in  permitting  the 
attorney  to  prosecute  the  suit:"  Savery  v.  Savery,  8  Iowa,  217.  In  BtuA  v. 
MiUer,  13  Barb.  481 1  the  handwriting  of  the  client  was  allowed  to  be  proved 
presumptively  by  means  of  several  letters  written  in  the  same  hand,  dated 
at  the  same  place  and  received  by  mail,  instructing  the  attorney  to  take  such 
steps,  legal  or  otherwise,  as  he  might  deem  necessary.  And  in  Wisconsin, 
where  a  statute  required  that  an  attorney  commencing  an  action  to  recover 
specific  real  proper^  must  have  written  authority,  it  was  held  that  if  such 
attorney  had  such  authority  from  the  agent  of  the  plaintiff',  he  did  not  have 
to  show  that  such  agent  had  written  authority  from  his  principal:  Chignon  y. 
Sekmitt,  18  Wii.  620. 
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Tebry  v.  Bleight. 

[8  T.  B.  MoznoB,  270.] 

To  ICaditaih  a  Tax  Sale  all  the  requBites  of  the  law  muat  be  shown  to 
have  been  complied  with. 

Bbcihiohb  of  Supbeub  Ck>nBT  of  United  States,  giving  effect  and  inter- 
pretation to  a  law  of  the  United  States  will  be  followed  in  the  state 
oonrts. 

PUBUMPnoN  THAT  OFFICER  DID  HIS  DuTT  will  be  indulged  in  to  support 
sales  under  state  revenue  laws,  until  the  contrary  is  shown. 

JuDOMBSTT  MUST  BE  PRODUCED  to  support  a  title  based  on  a  sale  under  exe- 
cution. 

Error  in  Bisbossino  a  Gross-bill  can  not  be  reviewed  on  sfi  appeal  from 
a  decree  disnussing  the  orifiinal  bilL 

Afpsal  from  the  Haxdia^  diocuit*    ;Bill- i^  uchttnceij  foribe; 
rescission  of  contract.    The  opinion  states  the  case. 

Hardin,  for  appellant. 

Darby,  for  appellees. 

By  Court,  Mills,  J.  This  is  a  bill  in  chancery,  filed  by  Terry 
against  Bleight  and  his  assignees,  to  rescind  a  contract  for  the 
sale  of  tvo  hundred  acres  of  land  to  the  former  by  the  latter. 
Bleight  had  executed  his  bond  for  the  conveyance  by  a  quitclaim 
deed  when  the  last  payment  of  the  purchase-money  was  paid, 
and  Terry  had  given  his  promissory  notes  for  several  installments, 
some  of  which  Bleight  had  assigned  away,  and  the  assignees 
sued  Terry  and  recovered  judgments,  which  were  enjoined  by 
the  bill.  The  defendants  idl  answered,  and  made  their  answers 
operate  as  cross-bills  against  each  other.  The  grounds  of  equity 
set  up  to  rescind  the  contract,  are,  that  the  claim  of  Bleight, 
which  he  had  sold  and  stipulated  to  convey,  had  been  after  his 
sale  to  the  complainant,  twice  sold  for  the  direct  taxes  due  to 
the  United  States,  and  once  by  the  sheriff,  under  an  execution 
against  Bleight  for  costs.  Bleight  in  his  answer  admits  that  he 
is  informed  that  such  sales  had  taken  place,  but  has  no  personal 
knowledge  of  either;  he  contests  the  legality  of  all  of  them,  and 
particularly  charges  that  the  sale  under  execution  was  fraudu- 
lent, and  by  collusion  between  the  sheriff,  the  plaintiff  in  the 
execution,  and  the  purchaser,  and  requires  strict  proof  of  every- 
thing which  is  to  affect  his  interest.  On  final  hearing,  the  court 
below  dissolved  the  injunction,  with  damages,  and  dismissed 
the  bill  with  costs,  to  reverse  which  the  plaintiff  below  has  prose* 
euted  this  appeal. 

As  to  the  sales  for  direct  taxes,  there  is  no  evidence  filed  in 
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the  cause,  whereby  it  can  be  seen  whether  they  were  duly  and 
properly  made.  The  supreme  court  of  the  United  States  have 
held  such  sales  to  great  strictness.  The  onus  probandi  lies  on 
him  who  relies  on  them.  Nothing  is  presumed  in  favor  of  the 
organs  of  the  law,  who  have  conducted  them;  but  to  sustain 
them,  it  must  be  shown  that  all  the  requisites  of  the  law  have 
been  complied  with,  or  the  sale  passes  no  title.  Whether  this 
rigid  treatment  of  such  sales  can  be  maintained  on  principle,  we 
need  not  now  inquire;  for  it  is  adopted  by  the  judiciary  of  the 
United  States,  in  giving  effect  and  operation  to  the  laws  of  that 
government,  and  we  do  not  feel  disposed  to  give  to  the  acts 
of  congress,  and  the  sales  made  in  pursuance  thereof,  a  greater 
effect  than  th^  fanctioiiariee  of  the.x^tion  have  doue,  and  thus 
/  \  '.4^^^?  9^  cit]^\t8  info  tb^'fede^C  cdj\rt  to  be  relieved  from  salesi 
*     '  *  helcT  voiH  by'lliose  courts,  but  sustained  in  our  own. 

In  giving  effect  to  sales  made  by  operation  of  the  laws  of  this 
state,  this  court  has  adopted  a  different  rule.  In  the  case  of 
the  sales  of  land  under  execution,  and  for  taxes,  we  presume  the 
law  has  been  complied  with  by  the  executive  officers  until  the 
contrary  appears;  but  these  cases  can  not  form  a  precedent  for 
construing  an  act  of  congress,  and  effectuating  a  sale  made  in 
pursuance  thereof,  which  has  already  been  construed  and  set- 
tled by  the  judicial  tribunals  of  the  government  which  haa 
adopted  the  law.  As  the  complainant,  therefore,  in  this  case, 
has  not  produced  the  official  evidence  of  the  sales  for  taxes,  and 
haa  not  shown  that  one  requisite  has  been  complied  with  in  mak* 
ing  these  sales,  we  can  not  sustain  them  as  of  any  validity,  or 
admit  that  the  fact  of  their  existence  can  be  of  any  aid  to  him 
in  getting  clear  of  a  contract  for  the  same  land. 

The  sale  under  execution  only  remains.  He  has  produced  a 
conveyance  from  the  sheriff,  and  an  execution  under  which  the 
sale  purports  to  have  been  made,  but  has  produced  no  judgment. 
As  the  acts  of  this  state,  permitting  lands  to  be  sold  for  the 
payment  of  debts,  only  tolerates  the  sales  to  be  made  in  satisfac- 
tion of  judgments,  the  judgment  is  a  necessaxy  muniment  of 
the  title,  and  it  has  always  been  held  by  this  court,  that  the 
production  of  the  judgment  is  indispensable.  The  court  there* 
fore  did  not  err  in  refusing  the  complainant  below  any  relief. 
Bleight,  in  his  answer  in  liie  nature  of  a  cross-bill,  made  the 
complainant  a  defendant,  and  set  up  two  other  notes  held  for 
the  last  installments,  and  prayed  a  decree  for  that  amount,  and 
that  it  might  be  charged  on  the  land,  and  the  land  be  sold  in 
satisfaction,  in  pursuance  of  the  lien  which  he  held  as  vendor,. 
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withont  any  other  aecuxiij.  This  cross-bill  was  dismissed  by 
the  conrt  below,  and  it  has  been  suggested  by  the  counsel  for 
Bleight,  that  this  is  a  remaining  question  in  the  cause  to  be  de^ 
cided  by  this  court.  It  must  haye  escaped  the  attention  of  the 
counsel,  that  Bleight  has  not  appealed,  or  prosecuted  any  writ 
of  error,  or  made  any  assignment  of  errors  complaining  of  any 
injustioe  done  him  by  this  decision.  And  while  he  does  not 
complain,  we  ought  not  to  consider  the  merits  of  the  decree, 
dismissiiig  the  complaint  in  his  answer  in  the  nature  of  a  cross- 
bill. 

The  decree  of  the  court  below  must  be  affirmed  with  costs, 
and  damages  on  the  damages  given  below. 


In  Janes  v.  Oibmm,  7  Am.  Deo.  690,  a  tax  sale  of  the  whole  of  a  tract  of 
land,  wlien  a  tax  was  due  on  a  part  of  it  only,  was  held  to  be  void.  To  the 
point  that  the  judgment  mnst  be  produced  in  support  ot  the  title  of  a  pnr- 
ehaeer  thereunder,  see  Du  Four  v.  Can^ranc,  13  Id.  360,  and  note  36fi. 


Tbumbo  v.  Sobbenoy. 

[8T.B.MontOB,a84.] 

All  FsoFSBTr  or  a  Dbcedent,  subject  to  execution  in  hie  life-time,  ie,  after 
hia  death,  liable  to  the  payment  of  his  debts;  and  he  can  not,  by  his  will, 
exempt  any  part  to  the  prejudice  of  his  creditors.  He  may,  however,  as 
agsanst  his  heirs,  provide  that  a  certain  portion  of  his  estate  be  charged 
urith  the  payment  of  his  debts,  and  that  the  other  parts  be  exempt. 

SuBKOGATioK  ov  LiQATBBS  TO  RiOHTS  OF  Crkditob& — ^If  the  Creditors  of  a 
decedent  seize  and  apply  to  the  satisfaction  of  their  claims,  any  personal 
property  which  has  been  specifically  bequeathed,  the  legatee  is,  in  a  oourt 
of  equity,  entitled  to  stand  in  the  place  of  such  creditors,  and  to  subject 
the  lands  descended  to  the  payment  of  his  legacy. 

Ebbob  to  the  Bath  circuit.  Bill  in  chancexy.  The  opinion 
states  the  case. 

THpleU,  for  the  plaintiflEs. 

By  Conrt,  Boyle,  0.  J.  Jacob  Sorrency,  by  his  will,  demised 
to  his  wife  during  life  his  land,  household  furniture,  horses, 
bogs,  cattle,  and  sheep,  and  his  slayes  by  name,  the  slaves  to  be 
disposed  of  at  her  death  as  she  may  think  proper,  except  Ails, 
whom  he  directs  to  be  set  free  at  the  death  of  his  wife.  He 
appointed  his  wife  executrix,  but  made  no  proTision  for  the  pay- 
ment of  his  debts.  In  1817  he  died,  and  his  wife  took  upon 
herself  the  execution  of  the  will.  After  haying  paid  some  of 
the  debts  of  the  testator,  she  intermarried  with  Trumbo,  who 


104  Teuhbo  v.  Sobbekct.  [Kentucky, 

proceeded  to  pay  other  debts  which,  together  with  those  previ- 
ously paid  by  his  wife,  amounted  to  about  the  value  of  both  the 
personal  estate  and  slaves.  Trumbo  and  wife  then  filed  this 
bill  against  David  Sorrency,  to  subject  the  reyersion  in  the  land 
which  had  descended  upon  him  as  the  heir  at  law  of  the  testa- 
tor, to  the  payment  of  so  much  of  the  testator's  debts  as  they 
had  discharged  exceeding  the  amount  of  the  personal  estate. 
David  Sorrency,  in  his  answer,  admits  that  he  claims  the  rever- 
sion as  heir  of  the  testator,  but  insists  that  it  is  not  liable  for 
the  debts  of  the  testator  which  had  been  discharged  by  the  com- 
plainants, the  slaTes  and  personal  estate  being,  as  he  alleges, 
sufficient  and  first  liable.  The  circuit  court  dismissed  the  bill, 
with  costs,  and  the  complainants  have  brought  the  case  to  this 
court. 

Land,  as  well  as  personal  estate  and  slayes,  is  by  the  laws  of 
this  country  liable  to  the  payment  of  debts,  whether  they  be 
due  by  record,  by  specialty,  or  by  simple  contract,  and  land  in 
reversion  and  remainder  is  liable  as  well  as  land  in  possession; 
but  personal  estate  and  slaves  are  both  liable  before  land,  nor 
can  a  man  as  against  his  creditors,  by  his  will,  exempt  either 
the  personal  estate  or  slaves.  But  as  against  his  heirs  or  de- 
visees he  may  do  so.  And  if  by  his  will  he  exempts  his  per- 
sonal estate  or  slaves,  and  the  creditors,  notwithstanding,  take 
them  as  they  may  do  in  satisfaction  of  their  debts,  those  who 
are  entitled  to  the  personal  estate,  and  slaves  under  the  will, 
will  be  entitled  in  a  court  of  equity  to  stand  in  the  place  of  the 
creditors,  and  subject  the  lands  descended  as  well  as  lands  de- 
vised for  the  payment  of  debts  to  be  sold  in  satisfaction  of  their 
claims.  This  is  called  marshaling  of  the  assets.  What  will 
amount  to  an  exemption  of  the  personal  estate,  and  give  a  right 
to  the  claimant  of  it,  thus  to  have  the  assets  for  the  payment  of 
debts  marshaled  in  their  favor  against  lands  descended,  has  for- 
merly been  much  agitated  in  courts  of  equity;  but  it  is  now 
clearly  settled  that  not  only  express  words  contained  in  the 
will,  but  an  intention  plainly  manifested,  is  sufficient  for  that 
purpose,  and  a  gift  by  will  of  a  specific  thing,  and  even  of  a 
pecuniary  legacy,  has  been  held  to  be  a  sufficient  manifestation 
of  the  intention  of  the  testator  to  exempt  the  personal  estate  to 
that  extent  as  against  lands  descended. 

Thus  in  England,  where  lands  as  well  as  personal  estate  are 
liable  to  the  payment  of  specialty  debts,  it  is  laid  down  as  a 
general  rule  that  if  the  testator  give,  by  his  will,  a  cow,  or  a 
^orse,  or  any  specific  legacy,  and  leaves  a  debt  by  mortgage  ox 
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bond  in  which  the  heir  is  bound,  the  heir  can  not  compel  the 
specific  legatee  to  part  with  his  legacy  in  case  of  the  real  estate, 
and  though  the  creditor  may  subject  this  specific  legacy  to  his 
debt,  yet  the  specific  legatee  will  in  equity  stand  in  the  place  of 
the  creditor:  Madd.  Ch.  500.  We  need  not,  in  this  case,  inquire 
whether  the  personal  estate  bequeathed  by  the  testator  to  his 
wife,  was  intended  to  be  exonerated  from  the  payment  of  his 
debts,  for  the  complainants  have  not  in  their  bill  set  up  any 
claim  to  its  exoneration;  but  it  was  plainly  the  intention  of  the 
testator  that  his  wife  should  take  the  slave  given  to  her  exempt 
from  the  payment  of  his  debts,  for  being  devised  to  her  by 
name,  it  must  be  considered  as  a  specific  legacy,  and  as  the 
complainants  have  paid  debts  to  more  than  the  amount  of  the 
personal  estate,  it  is  clear  that  they  have  a  right  to  stand  in  the 
place  of  the  creditors  for  so  much  as  they  have  paid  beyond  the 
personal  estate  as  against  the  reversion  descended  upon  the  de^ 
fendant  as  heir  to  the  testator. 

The  decree  must  be  reversed,  with  costs,'  and  the  cause  be 
remanded  that  a  decree  may  be  there  entered  according  to  the 
principles  of  this  opinion,  and  other  proceedings  had,  not  in- 
consistent hereviith. 


SuBBOOATioir  or  SpBcmc  Lbgatkbs  to  Hiobts  of  CRSDrroBS  or  a  Beoe- 
DDTT. — ^In  the  case  of  lands  descended  to  the  heir,  where  the  executor  has, 
oat  of  the  personal  property  of  a  decedent,  paid  debts  chargeable  both  on  the 
real  and  personal  property,  and  by  so  doing  has  exhausted  the  personal  es- 
tate, eqnity  permits  a  specific  legatee  to  stand  in  the  place  of  the  creditors, 
and  come  upon  the  real  estate  so  descended.    This  it  does  in  the  exercise  o*!  a 
power  called  marshaling  assets.    The  common  case  of  marshaling  requires 
that  a  person  having  resort  to  two  funds,  shall  not  by  his  choice  disappoint 
another  who  has  only  one:  Trimmer  v.  Bayne,  9  Ves.  209;  Story's  Eq.,  sec. 
658;  2am  on  Assets,  c.  28,  sec.  1.     Lord  Hardwioke,  in  Hanby  v.  BoberU, 
AmbL  127,  says:  "One  rule  of  marshaling  assets  is  clear;  if  there  are  debts 
by  specialty  and  legacies,  and  no  devise  of  the  real  estate,  but  it  descends, 
if  the  oraditors  exhsust  the  personal  estate,  the  legatees  may  stand  in  their 
plaoe  and  come  upon  the  real  estate.   This  is  against  an  heir  at  law."    And 
Lcffd  Eldon  in  the  leading  case  of  Aldrkh  v.  Co</per,  8  Yes.  382,  says:  "  In  the 
cases  of  legatees  against  .assets  descended,  a  legatee  has  not  so  strong  a 
claim  to  thia  species  of  equity  as  a  creditor.     But  the  mere  bounty  of  the 
testator  enables  the  legatee  to  call  for  this  species  of   marshaling;  that 
if  those  creditors  having  a  right  to  go  to  the  real  estate  descended,  will  go  to 
the  personal  estate,  the  choice  of  the  creditors  shall  not  determine  whether 
the  legatees  shall  be  paid  or  not.     That  in  some  measure  is  upon  the  doc- 
trine of  assets;  but  with  relation  to  the  fact  of  a  double  fund.  Both  are  in  law 
liable  to  the  creditors;  and  therefore  by  making  the  option  to  go  against  the 
one  they  shall  not  disappoint  another  person  who  the  testator  intended  should 
be  satiaaed."  So  in  MoUan  v.  GrifiOi,  3  Paige  Ch.  402,  Chancellor  Walworth 
«ays:  "But  as  between  a  legatee,  either  pecuniary  or  specific,  and  the  heir  at 
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law,  if  a  debt  chargeable  both  on  the  real  and  penonal  estate  is  paid  by  the 
ezecntor  oat  of  the  penonal  property  in  the  first  instance,  the  legatee  ivill  be 
permitted  to  stand  in  the  place  of  the  original  creditor  pro  tanio,  and  may 
recover  the  amount  of  his  legacy,  or  to  the  extent  of  the  personal  estate  so 
appropriated,  out  of  the  real  estate  descended  to  the  heir:"  Cidpepper  y. 
Aston,  2  Gas.  in  Ch.  117;  Tipping  v.  Tipping,  1  P.  Wms.  730;  LtOkku  v- 
Leigh,  Gas.  t.  Talb.  53;  Lne^  v.  Oardner,  BnnK  137;  Bowaman  ▼.  Reeve,  Pr. 
Ch.  577;  Bobard*  y.  Wurthatn,  2  Dey.  Eq.  173.  Under  the  common  law  as 
administered  in  England  up  to  a  comparatively  recent  date  the  real  estate 
descended  was  liable  only  to  specialty  debts,  simple  contract  creditors  being 
confined  to  the  personal  assets.  This  role  of  the  English  common  law,  was 
however,  very  much  relaxed  in  the  United  States,  and  in  some  of  them,  as  in 
Pennsylvania,  even  from  the  earliest  colonial  times,  lands  were  made  sabject 
to  the  payment  of  all  debts  equally  with  chattels.  In  England,  by  statute 
8  and  4  Wm.  4  c.  104»  real  estate  is  also  made  liable  to  simple  contract  debts. 
But  while  there  is  now,  so  far  as  the  liability  of  the  real  estate  is  oonoemed, 
no  difference  between  specialty  creditors  and  those  by  simple  contract^  there 
is  an  important  distinction  between  the  real  and  personal  assets  of  the  dece- 
dent as  to  the  order  in  which  they  are  made  liable  to  the  payment  of  his 
debts. 

It  is  well  settled  that  the  personal  estate  of  a  decedent  is  the  primary 
fund  for  the  payment  of  his  debts:  Hornet  v.  Dehcn,  3  Gray,  205;  Clarke  v. 
Henshaw,  30  Ind.  144;  Rogere  v.  Rogere,  1  P^,  188;  Wyse  v.  Bndik,  4  Gill 
&  J.  296;  Holtnan*9  Appeal,  24  Pa.  St  174;  Torres  EelaU,  2  Rawle,  250;  Kel^ 
$ey  v.  Western,  2  N.  Y.  500.     But  where  there  is  a  deficiency  of  personal 
property  to  pay  the  debts  of  the  testator,  and  to  make  good  all  legacies 
specifically  bequeathed  by  him,  if  the  creditors  exhaust  the  personal  assets, 
the  specific  legatees  will  be  subrogated  to  the  rights  of  such  creditors  as 
against  the  real  estate  descended  to  the  heir:  WilUam^s  Executors,  1717;  Rqf- 
ferty  v.  Clarke,  1  Bradf.  (N.  Y. )  473;  ShvUers  v.  Johnstm,  38  Barb.  80;   WarUy 
V.  Warley,  Bailey  Eq.  397;  Commonwealth  v.  SheUby,   13  Serg.  &  £.  348; 
Brainerd  v.  Cowdrey,  16  Conn.  1;  Spraler  v.  Van  Alstyne,  18  Wend.  200; 
Bqrklay's  Estate,  10  Pa.  St.  387.     "Where  the  real  esUte  does  not  descend 
to  the  heir,  but  is  devised  to  a  stranger,  or  to  the  heir  taking  as  devisee,  the 
assets  are  not  marshaled  in  favor  of  general  legatees  so  as  to  throw  the 
creditors  on  the  real  assets  devised:**  WiUiams^s  Executors,  1717;  Barklay's 
Estate,  10  Pa.  St.  387;  Humes  v.  Wood,  8  Pick.  478;  WaUaee  v.  Wallace,  23 
N.  H.  149;   C^/ton  v.  Burt,  1  P.  Wms.  678;  Aldrich  v.  Cooper,  8  Ves.  397. 
But  where,  in  such  cases,  the  general  personal  estate  is  not  sufficient  to  pay 
the  debts  and  the  specific  legacies,  the  specific  legatees  and  the  devisees  shall 
contribute  pro  rata  to  satisfy  the  debts:  Long  v.  Short,  1  P.  Wms.  403; 
Tombs  V.  Roch,  2  GolL  490;  Oervis  v.  Oervis,  14  Sim.  654;  Armstrong's  Ap- 
peal,  63  Pa.  St.  312;  HallowelCs  Estate,  23  Id.  223;  Barklay's  Estate,  10  Id. 
887;  Brant's  Will,  40  Mo.  266;   Warley  v.  Warley,  BaUey  Eq.  397.     In  Arm^ 
strongs  Appeal,  63  Pa.  St.  312,  Sharswood,  J.,  says:  "It  was  settled  in  En- 
gland by  Long  v.  Short,  1  P.  Wms.  403,  that  specific  devises  of  land,  and 
specific  bequests  of  personalty  must  abate  ratably  in  case  of  a  deficiency  of 
assets  for  the  payment  of  the  bond  debts  of  the  testator,  because  both  lands 
and  chattels  were  liable  in  law  for  those  debts,  and  it  was  equally  the  inten- 
tion of  the  testator  that  the  legatee  should  have  the  chattels  and  the  devisee 
the  land.    In  this  state,  where  lands  have  always  been  assets  for  the  pay- 
ment of  debts  by  simple  contract  as  well  as  by  specialty,  the  rule  is  general, 
that  wherever  there  is  a  deficiency  of  assets  to  pay  botii  debts  and  legacies, 
speoifio  devisees  and  specific  legatees  shall  contribute  proportionably." 
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Every  deviae  of  land  is  in  its  nature  specific:  C(mmofiwwiUh  t.  Shelby,  13 
Serg.  &  B.  348;  Woodwofih*a  EataU^  31  CftL  695;  Mirehaute  ▼.  Scaife,  2  MyL 
&  Gr.  685;  Clifton  v.  B«i^  1  P.  Wms.  678. 

A  spedfio  legacy  is  "the  beqaest  of  a  particular  thing  or  money  specified 
and  distinguished  from  all  others  of  the  same  kind,  as  of  a  horse,  a  piece  of  plate, 
money  in  a  purse,  stock  in  the  public  funds,  a  security  for  money,  which  would 
immediately  vest  with  the  assent  of  the  executor:"  1  Boper  on  Legacies,  191; 
Bam  on  Assets,  467;  Latnon  v.  StUch,  1  Atk.  607;  Bradfford  y.  Haynes,  20 
Me.  105;  Chtue  v.  Lockerman^  11  GilL  &  J  185;  EtferiU  v.  Lane,  2  Lred.  Eq. 
648. 


McMillan  v.  Rttghie. 

[8  T.  B.  MonoB,  848.] 

DiHAOBB  lOR  Bbbaoh  ov  €k>VBNAirr  OF  Warramtt,  when  the  amount  o 
the  consideration  is  named  in  the  deed,  is  that  sum  with  interest  from 
the  date  of  the  deed,  and  not  from  the  time  of  actual  payment  whether 
before  or  after  such  date. 

Ebbob  to  the  Harrison  circuit.  OoTonant.  The  opinion  states 
the  case. 

Crittenden^  for  the  plaintafb. 
Mayes^  for  the  defendant. 

By  Oonrt,  Mills,  J.  The  defendwt  in  error  brought  his  ac- 
tion of  ooTenant  in  the  court  below,  on  the  warranty  of  the  tes- 
tator of  the  defendant,  setting  out  the  deed  of  said  testator  in 
nsoal  form,  and  alleging  that  for  the  ''consideration  of  fifty 
pounds,  to  him  in  hand  paid,"  the  testator  conveyed  one  hun- 
dred acres  of  land  with  a  general  warranty  annexed.  Breach 
was  assigned  that  the  defendants  in  error  had  been  evicted  of 
part  1^  title  paramount  in  a  due  course  of  law.  On  the  trial 
the  defendant  offered  evidence  to  show  that  the  consideration- 
money  was  paid  several  years  before  the  date  of  the  deed  de- 
clared on.  This  evidence  was  objected  to,  but  admitted,  and 
after  it  was  heard,  the  jury,  at  the  instance  of  the  counsel  for  the 
defendant  in  error,  was  instructed:  That  if  the  jury  believed, 
from  the  evidence,  that  the  consideration  was  paid  some  years 
before  the  date  of  the  deed,  the  defendant  in  error  was  entitled 
to  the  interest  on  said  payments  from  the  time  they  were  made 
until  the  date  of  the  deed  as  well  as  afterward.  To  this  instruc- 
tion an  exception  was  taken,  and  it  is  now  relied  on  as  sufficient 
to  reverse  the  judgment. 

The  general  rule  is  well  settled  that  the  value  of  the  land  at 
the  date  of  the  warranty,  and  not  at  any  other  date,  is  the  proper 
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criterion  of  damages,  and  to  ascertain  this  yalue  the  price  stip* 
ulated  between  the  parties  is  the  best  evidence.  To  this  gen* 
era!  rule,  like  all  others,  there  may  be  exceptions;  but  this  case 
presents  no  circumstances  which  can  make  it  an  exception.  In- 
deed, the  instruction  given  admits  that  as  the  criterion,  but  adds 
to  it  a  quantity  of  interest  before  the  date  of  the  deed,  as  a  matter 
of  law  which  the  jury  were  bound  to  find.  It  is  true  that  the 
interest  on  the  value,  after  the  date  of  the  warranty,  is  annexed 
as  a  legal  criterion  by  numerous  cases,  but  this  arises  from  the 
construction  of  the  covenant  itself,  which  is  defined  to  be  a  stip- 
ulation to  return  the  value  with  interest  from  its  date.  If  the 
covenant  includes  no  more  and  no  less  it  is  hard  to  perceive  the 
principle  which  can  alter  and  enlarge  that  criterion  by  proving 
matters  dehors  the  deed.  If  this  be  correct,  two  deeds,  of  pre- 
cisely the  same  expressions,  may  each  have  a  different  criterion 
of  damages,  and  because  the  consideration  was  paid  long  be- 
fore its  date,  and  in  the  other  case  long  afterward,  which  is  a 
phenomenon  in  the  construction  of  covenants  containing  pre* 
cisely  the  same  expressions.  We,  therefore,  conceive  that  the 
court  below  erred  in  its  instruction  given  to  the  jury,  and  for 
this  cause  the  judgment  must  be  reversed,  and  the  verdict  be  set 
aside,  and  the  cause  be  remanded  for  new  proceedings,  not  in- 
consistent with  this  opinion. 

See  McKean  v.  Re^,  12  Am.  Dec.  318;  Homing  v.  WUhert,  6  Id.  689; 
4Jox  y.  Strode,  5  Id.  603,  note,  607;  Owre  v.  Brazier,  3  Id.  182;  £Uaat»  v.  Ten 
Hyei^e  SxeetUors,  2  Id.  254;  Drury  v.  Shumway,  1  Id.  70i;   Hartford  v. 
Wrighi,  Id.  8  and  note,  9. 


Thompson  v.  Clay. 

rS  T.  B.  KomOB,  809.] 

Ebi0PFKL»  Pabtzu. — ^To  use  a  judgment  aa  a  bar  to  another  action,  it  mnst 
generally  appear  that  the  parties  to  both  actions  are  the  same.  Bat 
there  are  exceptions  to  this  rule. 

A  DiCBXB  07  Bill  Dismissxd,  for  want  of  feu£Scient  parties  defendant,  is, 
unless  it  reserves  his  rights,  as  oondnsive  on  the  complainant  as  a  decree 
upon  the  merits. 

DiBKiBSiNO  A  Bill  Axsolutblt  for  want  of  proper  parties,  is  an  error  en- 
titling the  complainant  to  a  reversal,  if  he  chooses  to  appeal. 

Ebbob  to  the  Woodford  circuit.    Bill  in  chanoeiy.     The 
opinion  states  the  case. 

CriUenden,  for  the  plaintiff. 

John  J.  Marshall,  for  the  defendants. 
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Bj  Court,  MiLUBy  J.  Anthony  Thompson,  the  plaintiff  in 
error,  filed  his  bill  in  chancery,  alleging  that  Bichard  Young 
departed  this  life,  having  previously  made  his  last  will  and  tes- 
tament, in  which  he  authorized  his  executors  to  sell  all  his  lands 
not  specifically  devised,  and  on  his  executors  failing  to  act, 
Porter  Clay  became  his  administrator  with  the  will  annexed, 
who,  in  conjunction  with  the  heirs  and  devisees,  at  the  legis- 
lative session  of  1815,  procured  the  passage  of  an  act  of  assem- 
bly authorizing  him  to  sell  the  undevised  lands  of  the  testator 
on  his  executing  an  additional  bond,  with  security,  for  a  faith- 
ful discharge  of  the  trust;  which  bond  he  executed,  and  then 
sold  and  conveyed  to  the  plaintiff  in  error  a  tract  of  upward  of 
eighty  acres  of  land,  one  half  the  price  of  which  was  paid,  and 
two  notes  for  two  equal  installments  of  the  residue  were  exe- 
cuted; that  Whitaker  and  Wilson  having  a  claim  by  deed 
against  the  testator,  brought  suit  against  his  administrator  and 
heirs;  and  the  heirs  in  pleading  set  forth  the  same  tract  of  land 
with  others,  as  assets  descended  to  them;  and  on  the  rendition 
of  judgment,  it  was  rendered  to  be  levied  on  this  tract,  with  the 
assets  descended;  and  on  the  emanation  of  execution,  this  tract 
was  seized  and  sold;  and  that  to  save  himself  from  a  loss  of  the 
land,  and  to  avoid  danger  and  trouble,  he,  under  advice  which 
he  had  taken,  became  the  purchaser,  at  the  sum  of  about  three 
dollars  per  acre,  which  became  a  credit  on  the  execution  of 
Whitaker  and  Wilson  against  the  administrator  and  heirs;  and 
on  a  final  settlement  of  that  demand,  they  had  claimed  and  ob- 
tained credit  for  that  amount,  but  the  administrator  had  refused 
to  give  the  plaintiff  in  error  credit  for  the  same  sum  on  these 
notes,  but  had  assigned  one  of  them  for  the  two  last  install- 
ments to  William  D.  Young  and  Hudson  Martain,  administra- 
tors of  John  Jackson,  deceased,  who  had  recovered  judgment 
thereon,  and  Porter  Clay  had  also  recovered  his  judgment  on 
the  remaining  bond.  He  prayed  for  and  obtained  an  injunction, 
made  Porter  Clay  with  William  D.  Young  and  Hudson  Martain 
defendants,  and  prayed  a  discount  against  their  judgments  for 
the  amount  paid  by  him  to  the  sheriff  on  the  sale  of  the  land  by 
execution,  alleging  that  the  estate  of  Young  was  insolvent. 

In  bar  of  this  bill.  Clay,  Wm.  D.  Young  and  Martain,  pleaded 
a  decree  in  a  former  suit,  brought  on  the  same  equity  and  for 
the  same  relief,  and  set  out  the  record  and  proceedings  of  the 
first  suit  as  part  of  their  plea.  The  court  below  sustained  the 
bar,  and  dissolved  the  injunction,  and  dismissed  the  bill  with 
costs  and  damages;  to  reverse  which  decree  this  writ  of  error  is 
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prosecuted  with  supersedeas.  That  a  decree  in  chancery  on  the 
merits  will  bar  another  suit  for  the  same  cause  as  readily  as  one 
judgment  at  law  will  bar  another  recovery,  is  a  proposition  too 
well  known  to  need  any  aid  from  authority.  Upon  examination 
of  the  first  record  pleaded  in  bar,  it  is  evidently  a  bill  contain- 
ing the  same  equity  and  seeking  the  same  relief,  and  must 
therefore  be  held  a  valid  bar,  unless  some  special  circumstances 
are  found,  which  will  make  the  case  an  exception  to  the  general 
rule.  It  is  insisted  by  the  plaintiff  in  error,  that  this  bill 
charges  that  the  assignment  of  one  of  the  notes  enjoined,  was 
made  by  Porter  Clay,  administrator  of  Young,  to  Hudson  Mar- 
tain  and  William  D.  Young,  who  were  the  administrators  of 
John  Jackson,  deceased,  and  the  first  bill  alleged  the  assign- 
ment to  be  made  to  them  in  their  individual  right,  and  there- 
fore the  equity  may  be  different. 

We  can  not  say  that  the  appellation  of  administrators,  added 
to  the  names  of  the  assignees,  means  anything  more  than  a  de- 
scription of  person;  and  it  is  not  alleged  that  they  hold  this 
note  and  judgment  in  their  fiduciary  character,  and  if  it  was 
so  charged,  we  can  scarcely  conceive  of  a  case  where  adminis- 
trators could  become  assignees  of  a  note  and  not  hold  it  in  their 
individual  right;  as  the  office  of  administrator  confers  no  au- 
thority to  trade  in  notes,  vdthout  involving  individual  responsi- 
bility, and  a  decree  against,  and  for  such  administrator  as  an 
individual,  would  affect  his  title  to  the  note  as  administrator, 
and  vice  versa.  It  therefore  follows  that  this  ground  can  not 
exempt  this  bill  from  the  effect  of  the  bar.  But  the  most  plausi- 
ble grounds  urged  in  favor  of  the  plaintiff  in  error,  is  that  this  bill 
alleges  that  one  of  the  notes  enjoined  was  assigned  to  Hudson 
Martain  and  William  D.  Young,  and  the  first  bill  charged  that 
the  assignment  was  made  to  William  D.  Young  alone.  Hence, 
it  is  urged  that  the  parties  here  are  not  the  same  as  in  the  first 
bill,  and  therefore  the  first  record  can  neither  be  pleaded  nor 
given  in  evidence  in  this  suit. 

It  is  readily  conceded,  as  a  general  rule,  that  to  use  one  record 
or  decree  in  evidence,  as  a  bar  in  another,  they  must  both  be 
between  the  same  parties;  but  this  must  admit  of  some  excep- 
tions, and  must  operate  consistently  with  other  rules  on  the 
same  subject.  Here,  the  party  relies  on  this  rule,  who  com- 
mitted the  error  in  the  first  bill,  which  made  too  few  parties  to 
it,  and  who  submitted  to  an  absolute  decree  on  the  merits  in  the 
first  case,  barring  his  equity.  No  party  can  use  a  former  decree 
as  a  bar>  who  would  not  have  been  affected  by  it,  if  it  had  been 
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against  him;  nor  can  any  person  be  affected  by  it  wbo  could  not 
haye  been  benefited  by  a  former  decree,  had  it  been  in  his  favor. 
If  the  present  complainant  had  succeeded  in  the  first  suit  by  a 
decree  on  the  merits,  he  would  have  been  relieved  to  the  extent 
of  his  claim,  and  the  administrator  of  Young  and  his  assignee 
could  not  have  asserted  the  claim  afterwards.  In  the  first 
bill  he  made  too  few  parties^  and  a  decree  passed  against 
him  on  the  merits,  to  which  he  submitted,  and  however  erroneous 
that  decree  may  be,  yet,  as  it  is  rendered  by  a  court  of  competent 
jurisdiction,  and  remains  unreversed,  it  must  have  its  operation, 
when  used  collaterally  as  this  is.  If  it  be  true  that  one  of  these 
notes  was  assigned  to  two,  he  ought  not  to  have  prevailed  in 
that  ease  without  joining  both;  but  as  it  was  his  own  error  to  do 
so,  and  the  decree  was  absolute,  and  not  without  prejudice,  he 
can  not  proceed  anew  against  the  same  parties  to  that  suit,  for 
they  aie  shielded  by  an  absolute  decree;  nor  can  he  proceed 
without  them  against  the  new  parties,  which  he  has  made  in  the 
present  bill,  because  this  bill  would,  in  that  case,  not  have  the 
proper  parties,  and  he  could  obtain  no  partial  relief  against 
some  who  were  joint  owners  of  the  same  equity  and  omit  others 
who  held  the  remaiDing  undivided  interest. 

But  another  consideration  will  operate  conclusively  against 
the  present  complainant,  and  that  is  the  universal  practice  adopted 
in  this  court  of  reversing  decrees  that  are  absolute,  dismiss- 
ing bills  because  the  proper  parties  were  not  before  the  court, 
and  remanding  the  causes  that  decrees  of  dismission  may  be 
entered  without  prejudice,  and  that  at  the  instance  of  the 
party  who  committed  the  iBrror  in  omitting  to  make  the  proper 
parties  in  the  first  instance.  This  practice  has  long  prevailed 
in  accordance  with  the  practice  of  the  English  chancery,  and  if 
an  absolute  decree,  in  a  case  where  all  the  proper  parties  were 
not  made,  is  no  bar  to  another  suit  for  the  same  cause,  where 
the  proper  parties  are  made,  then  such  reversals  are  idle  and 
Qugatoiy,  as  they  only  annul  decrees,  which,  in  themselves,  are 
inoperative  and  harmless.  This  practice  proves  the  judicial 
sense  of  the  country,  that  an  absolute  decree,  with  too  few  par- 
ties before  the  court,  would  bar  a  bill  with  the  right  number  of 
parties  founded  on  the  same  equity,  and  claiming  the  same 
relief. 

If  it  were  not  so,  the  consequences  might  be  mischievous  and 
injurious  to  rights  once  settled  by  litigation.  Who  are  and  who 
are  not  proper  parties  is  often  a  difficult  question,  and  we  are 
aware  that,  owing  to  the  inattentive  and  hurried  manner  in  which 
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busineBS  is  conducted  in  our  courts  of  original  jurisdiction , 
many  decrees  are  rendered  settling  important  rights,  where  all 
the  proper  parties  were  not  before  the  court;  and  if  all  these 
decrees  are  to  go  for  nothing,  and  the  parties  are  at  liberty  to 
relitigate  the  matter  by  a  new  bill  with  proper  parties,  then  the 
titles  of  property  will  be  rendered  precarious  and  unsettled,  and 
the  first  suits  which  were  supposed  to  settle  these  rights  are 
only  the  means  resorted  to  by  complainants  to  feel  their  way, 
until  by  renewed  attempts  they  can  be  successful. 

The  decree  of  the  court  below  must,  therefore,  be  affirmed 
with  costs  and  damages,  on  the  damages  given  in  the  court 
below. 


Habpeb  V.  Bakeb. 

[8  T.  B.  IforaoB.  4aX] 

Thb  Gxhbbal  Ibbub  nf  Beplxvut  i^dmits  the  right  of  property  to  be  in 
plaintiff. 

Trespasser  bt  Rslatiok. — One  who  reoeivea  poeseesion  of  property  known 
to  him  to  have  been  wrongfully  taken  from  another,  does  not  thereby  be- 
come a  party  to  the  wrong,  and  can  not  be  held  liable  aa  a  trespaaser  by 
relation. 

AoBBEiNO  TO  ▲  Trespass  committed  for  one's  use  makes  him  guilty  of  tres- 
pass, and  liable  as  a  trespasser. 

Ebbob  to  the  Madison  circuit.  Beplevin.  The  opinion  states 
the  case. 

CaperUm  and  Brech^  for  the  plaintiff. 

Turner^  for  the  defendant. 

By  Court,  Owslet,  J.  This  writ  of  error  is  prosecuted  to  re- 
verse a  judgment  recovered  by  Baker,  in  an  action  of  replevin, 
brought  by  him  in  the  court  below  against  Harper  and  James. 
The  trial  was  had  on  the  general  issue,  and  in  its  progress  sev- 
eral questions  were  made  to  the  court  and  decided,  to  which 
exceptions  were  taken  by  the  counsel  of  James  and  Harper. 
The  correctness  of  the  decision  upon  each  question  is  contro- 
verted by  the  assignment  of  errors. 

With  respect  to  the  first  question  made  by  the  defendants  in 
the  court  below,  it  is  proper  to  premise  that  it  involved  a  point 
totally  irrelevant  and  impertinent  to  the  issue  made  up  by  the 
parties,  and  which  the  jury  were  sworn  to  try.  Evidence  was 
introduced  for  the  purpose  of  disproving  Baker's  right  of 
property  in  the  horse,  for  the  taking  of  which  the  action  was 
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brought,  and  the  object  of  the  defendants  in  the  first  question 
made  was  to  obtain  such  an  instruction  from  the  court,  as  would 
enable  them  to  succeed  before  the  jury,  on  the  ground  of  a  lack 
of  right  of  property  in  Baker.  Wheiher,  therefore,  the  law  be 
or  be  not  as  was  contended  for  by  the  counsel  of  Harper  and 
James,  it  is  perfectly  clear  that  the  court  can  not  have  erred  in 
refusing  to  give  the  instructions,  for  the  doctrine  is  well  settled 
that  by  pleading  the  general  issue  in  replevin,  the  defendant  ad- 
mits the  right  of  property  to  be  in  the  plaintiff,  and  that  no  evi- 
dence  is  admissible  to  disprove  it:  2  Esp.  N.  P.  (Am.  Ed.) 
227;  Bull.  N.  P.  54,  and,  of  course,  the  court  can  not  be  bound 
to  give  any  instruction  to  the  jury,  for  the  purpose  of  influenc- 
ing the  jury  against  the  right  of  the  plaintiff  to  the  property, 
as  admitted  by  the  defendant's  plea. 

But,  in  deciding  upon  the  first  question  made  by  Harper 
and  James,  the  court  did  not  barely  refuse  to  instruct  the  jury 
as  asked  for  by  them,  but  moreover  went  on  to  instruct  the 
jury  differently,  and  the  instructions,  as  given,  are  complained 
of  by  the  assignment  of  errors.  Though  different  from  the  in- 
stractions  as  asked  for  by  Harper  and  James,  the  instructions 
which  the  court  gave  relate  to  the  right  of  property,  and  go  to 
express  the  opinion  of  the  court  as  to  the  right  upon  a  hypoth- 
ecated state  of  facts,  which  the  evidence  conduced  to  prove. 
But  whether  or  not,  upon  the  facts  supposed,  the  law  was  cor- 
rectly expounded  by  Uie  court,  cannot  be  material  in  the  pres- 
ent case,  and  need  not  be  considered  by  us.  It  was,  undoubt- 
edly wrong  for  the  court  to  permit  the  parties,  by  traveling  out 
of  the  issue,  to  draw  from  it  an  opinion  hypothecated  upon  facts 
totally  irrelevant  to  the  point  in  contest,  and  for  doing  so, 
were  there  no  other  error  in  the  record,  it  would  be  worthy 
of  consideration,  whether  the  judgment  ought  not  to  be  re- 
versed. But  as  there  is  another  point  upon  which  the  judg- 
ment must  be  reversed,  and  as  upon  another  trial  of  the 
issue  it  will  be  perceived  that  no  question  as  to  the  right  of 
property  in  Baker  will  be  involved,  we  shall  not  stop  to  inquire 
whether  or  not,  in  point  of  law,  the  court  were  correct  upon 
the  facts  supposed  in  its  instructions  to  the  jury. 

The  point  upon  which  we  are  of  opinion  the  judgment  must 
be  reversed,  grows  out  of  the  following  state  of  facts.  It  was 
proved  that  the  horse,  without  the  participation  or  concurrence 
of  James,  and  in  his  absence,  was  taken  from  the  possession  of 
Baker  by  Harper,  but  that  at  the  commencement  of  the  action 
the  horse  was  in  the  possession  of  both  James  and  Harper.  The 
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court  was  asked  to  instruct  the  jury  that  as  there  was  no  evidence 
against  James,  they  must  find  for  him;  but  the  instruciious  as 
asked  for  were  refused,  and  the  jury  instructed  that  if  they 
should  find  that  Harper  got  the  horse  without  Baker's  consent, 
and  that  James  was  apprised  of  the  manner  Harper  got  the 
horse,  when  he  obtained  the  possession,  as  it  did  not  appear  how 
he  got  the  possession,  James  was  a  trespasser  by  relation,  and 
in  that  event  they  must  find  against  him.  In  this  instruction 
the  court  has  carried  the  doctrine  of  trespasser  by  relation  fur- 
ther than  we  have  any  recollection  of  having  hitherto  seen  it  car- 
ried by  any  adjudged  case,  or  commentator  upon  law,  and 
further  than  we  suppose,  upon  legal  principles,  it  ought  to  have 
been  carried.  We  admit  that  by  agreeing  to  a  trespass  com- 
mitted by  another  to  his  use,  a  person  may,  though  he  were 
absent  when  the  trespass  was  committed,  become  principal,  and 
that  in  an  action  against  him  for  the  trespass,  it  would  be  com- 
petent for  the  court,  hypothecating  its  opinion  upon  such  a 
state  of  facts,  to  instruct  the  jury  to  find  for  the  plaintiff.  But 
such  we  do  not  understand  to  be  the  import  of  the  instruc- 
tions under  consideration.  By  the  instructions  which  were 
given,  we  understand  the  court,  in  substance,  to  have  de- 
cided that  though  James  may  have  been  absent  when  the 
trespass  was  committed  by  Harper,  and  though  it  was  not 
committed  for  his  use,  yet  if  he  afterwards,  with  a  knowledge 
of  the  trespass,  received  the  possession  of  the  horse  which 
Harper  had  taken  in  the  perpetration  of  the  trespass,  that  James 
was  a  trespasser  by  relation,  and  liable  to  the  action  as  such. 

It  is  true,  the  court  seems  to  have  placed  some  stress  upon 
the  circumstance  that  it  did  not  appear  in  evidence  how  James 
became  possessed  of  the  horse.  But  if,  from  that  circumstance, 
ihe  court  inferred  the  fact  that  the  trespass  was  committed  for 
ihe  use  of  James,  and  after  drawing  that  inference,  came  to  the 
<K>nclusion  it  did  upon  the  law,  it  evidently  took  upon  itself  the 
decision  of  a  fact,  which,  according  to  well-established  princi- 
ples, ought  to  have  been  decided  under  all  the  circumstances 
by  the  jury,  and  which  it  was  incompetent  for  the  court  to 
decide. 

It  results,  therefore,  that  in  its  instructions  to  the  jury  the 
court  erred,  and  that  the  judgment  must,  consequently,  be  re- 
versed with  costs,  the  cause  remanded  to  the  court  below,  and 
further  proceedings  there  had  not  inconsistent  with  this  opinion. 

On  the  point  that  one  who  agrees  to  a  trespass  committed  by  another  for 
his  benefit,  is  liable  as  a  trespasser,  see  Caldtoell  v.  S<iera,  12  Am.  Dec  285, 
sndnoteu 
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[3  T.  B.  Mohbob,  617.] 

Wmb  AiTEB  CoNTBACT  01  Salb,  where  possession  is  to  be  deliverod  at  • 
fntvre  day,  most  be  borne  hy  the  vendor  if  committed  by  his  tenants. 
In  soch  a  case  he  most  tender  compensation  before  he  can  require  the 
Tsndee  to  perl onn  his  part  of  the  contract. 

A  Pabol  Ghakt  of  a  branch  line  from  a  principal  line  of  water  pipes  from  a 
fountain,  creates  a  tenancy  at  will  only.  It  does  not  disable  the  grantor 
from  ezeonting  a  prior  contract  of  sale. 

YiOLATiOH  OF  CoHTBACT  ov  Saul— A  Contract  to  sell  the  privilege  of  water 
in  the  state  in  which  it  then  was,  is  violated  by  a  sabseqnent  sale  of  a 
bmoch  line  £rom  the  principal  line  of  water  pipes. 

BiOBT  TO  Ehtir  and  Bxpaib  or  to  Insert  New  Fipis  is  not  secured  by 
a  stipolation  in  a  conveyance  to  the  e£fect  that  the  pipes  conveying  water 
throQgh  the  lot  are  to  remain  nndistorbed  by  the  grantee. 

BscraaiON,  Gboitnds  vob. — ^If  the  vendor  of  a  hotel  agrees  to  convey  with 
it  the  water  privileges  as  they  then  were,  and  snbseqnently  seUs  and  con- 
veys the  land  through  which  the  water  pipee  pass,  the  vendee  is  entitled 
to  a  resdflsion  of  the  contract. 

BncDSiON,  Bab  to. — ^If  the  complainant  has  disposed  of  and  is  unable  to 
restore  part  of  the  consideration  received  by  him,  he  can  not  obtain  a 
decree  of  readsBion;  but  it  is  otherwise  where  the  duiposal  has  been  by 
the  defendant 

to  BncnsioN  ov  a  Contbact  ov  Salb,  if  the  defendant,  as  part  of  the 
oonndecatiQn,  has  received  property  which  he  can  not  restore,  he  must 
aocoont  for  the  price  at  which  it  was  estimated  in  the  contract^  with 
interest  thereon  from  the  date  at  which  he  received  possession  of  such 
property. 

Iv  Bbrkdaht  Bn  avteb  Answer,  the  suit  may  be  revived  against  his  ad- 
ndxiistratorB  and  minor  heirs,  by  consent,  and  a  guardian  ad  litem  need 
not  answer. 

Affeal  from  the  Montgomexy  oixouit.  Bill  in  ohanoery.  The 
c^oiiion  staiee  the  ease. 

OriUenden  and  Mayes,  for  appellant. 

IHmble  and  THpleU,  for  appelleea 

Bj  CSonrt,  Mnxs,  J.  Paul  Durretiy  the  appellant,  pnrohased 
of  Joseph  Bimpeon  a  lot  of  ground  in  Mountsterling,  with  sun- 
dry buildings  situated  thereon,  used  as  a  tavern,  called  the  Hotel, 
at  the  price  of  seven  thousand  dollars,  and  for  part  of  the  price 
thereof  paid  him  another  house  and  lot  at  the  price  of  two  thou- 
sand six  hundred  dollars.  The  contract  was  made  and  reduced 
to  writing  on  the  seventh  of  March,  1817,  in  the  form  of  articles 
of  agreement.  Besides  the  two  thousand  six  hundred  dollars 
for  the  house  and  lot  aforesaid,  Durrett  paid  five  hundred  dol- 
lars in  hand,  and  was  to  assign  him  a  note  on  John  Pugh  &  Co. 
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for  the  sum  of  seven  hundred  and  fifteen  dollars,  and  to  deliver 
up  Simpson's  own  notes  for  one  hundred  and  sixty-five  dollars; 
and  waSy  further,  to  pay  one  thousand  dollars  on  the  thirteenth 
of  January,  1819,  one  thousand  dollars  on  the  thirteenth  of  Jan- 
uary, 1820,  and  one  thousand  dollars  more,  the  last  payment, 
on  the  first  of  January,  1821.  The  estate  was  then  held  by 
Thomas  L.  Patterson  under  a  lease  from  Simpson,  which  did 
not  expire  until  the  thirteenth  of  January,  1819,  on  which  day 
Simpson  stipulated  to  give  the  full  possession  of  it,  and  was  to 
convey  at  any  time,  so  soon  as  the  boundaries  were  ascertained. 
Durrett  paid  all  the  payments  due  before  the  thirteenth  of 
January,  1819,  when  possession  was  to  be  delivered,  and  shortly 
after  that  day  filed  this  bill  praying  a  rescission  of  the  contract 
and  a  restoration  of  the  payments  made,  relying  on  sundry 
grounds  stated  in  his  bill,  all  of  which  are  either  untrue  or  un- 
tenable, and  need  not  be  noticed,  except  the  following:  1. 
That  the  boundary  was  ascertained,  but  it  left  out  a  part  of  the 
stable  which  was  attached  to  the  premises,  and  named  in  the 
articles  as  sold;  it  being  situated  in  part  on  an  adjoining  lot  and 
divided  by  the  true  line. 

2.  That  Thomas  L.  Patterson,  the  tenant  of  Simpson,  during 
tenancy,  and  after  the  purchase  of  Durrett,  had  so  wasted,  in- 
jured and  dilapidated  the  house  that  it  would  take  a  large  sum 
to  repair  it;  and  Simpson,  on  that  day,  could  not  surrender  the 
possession  in  the  order  in  which  he  was  bound  to  do  it,  according 
to  the  tenor  of  his  contract. 

3.  That  Simpson  owned  a  spring  near  three  hundred  yards 
from  the  hotel,  from  which  he  had  formerly  made  a  conduit  or 
line  of  pipes,  under  ground,  which  conducted  water  in  abun- 
dance into  the  yard  of  the  hotel,  where  the  water  was  discharged 
in  abundance  for  necessary  purposes,  all  which  were  in  exist- 
ence at  the  date  of  the  purchase,  and  in  the  articles  of  agree- 
ment. Simpson  had  covenanted  in  the  following  words:  '*  Thai 
the  privilege  of  the  water-works,  as  they  now  are,  shall  remain, 
and  the  benefit  thereof  remain,  to  said  Durrett  forever,  so  far  as 
respects  the  right  to  the  spring,  and  the  privilege  of  the  convey- 
ance of  the  water,  as  it  now  is."  That  Simpson,  after  the  date 
of  the  contract,  had  branched  lines  of  pipes  from  the  main  con- 
duit, and  sold  the  benefit  of  the  water  to  others,  thereby  rob- 
bing the  premises  sold  of  their  supply.  That  the  line  passed 
through  grounds  not  held  by  him,  and  from  the  owners  thereof 
he  had  no  conveyance  or  grant  authorizing  him  to  continue  the 
use  of  the  pipes,  and  had  disabled  himself  and  curtailed  that 
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privilege  on  his  own  gronndSy  and,  therefore,  could  not  convey 
the  privilege  of  the  water-works  as  they  were  at  the  date  of  the 
contract;  and  that  the  supply  of  water  was  of  great  value  to  the 
estate  sold. 

That  oa  the  day  that  possession  was  to  be  delivered,  he  ten- 
dered one  thousand  dollars  specie,  then  due,  and  Simpson  bj 
his  agent,  tendered  a  deed  of  conveyance,  which  he,  Durrett, 
refused  to  accept,  because  the  dower  of  Simpson's  wife  was  not 
relinquished,  because  the  deed  did  not  include  the  stable,  be- 
cause the  estate  was  then  much  injured  by  Simpson's  tenants, 
and  because  the  conveyance  tendered  did  not  pass  and  secure 
the  privilege  of  the  water-works,  as  they  existed  at  the  date  of 
the  contract,  and  could  not  at  that  time  do  so.  That  Simpson 
tendered  the  possession,  which  he  refused  to  receive.  The 
defendant,  Simpson,  answered,  contesting  or  denying  all  these 
grounds  of  equity.  He  afterwards  sued  at  law  to  recover  the 
purchase-money,  and  recovered  judgments,  which  Durrett  en- 
joined by  an  amended  bill.  During  the  progress  of  the  cause, 
Simpson  departed  this  life,  and  the  cause  was  revived,  by  con- 
sent, against  his  administrator  and  heirs.  On  a  final  hearing, 
the  court  below  decided  against  all  the  grounds  of  equity  set  up 
in  the  bill,  except  that  which  charged  that  the  stable  did  not  all 
stand  on  the  premises  sold,  which  the  court  held  not  to  be  suf- 
ficient to  vacate  the  contract,  but  only  to  entitle  the  complain- 
ant to  compensation.  This  compensation  was  ascertained  by  a 
jury,  and  the  court  credited  it  on  the  judgments  at  law,  and  dis- 
solved the  injunction  for  the  residue,  with  damages,  and  dis- 
missed the  bill,  directing  each  party  to  bear  his  own  costs. 
From  this  decree  Durrett  appealed,  and  its  merit9  are  now  be- 
fore us. 

The  court  below  did  right  in  sustaining  the  claim  for  the  lot 
sold,  not  including  the  stable;  for  it  is  evident  from  the  proof, 
that  the  stable,  which  is  expressly  mentioned  as  included  in  the 
sale,  and  which  was  supposed  to  be  on  one  boundary  liAe,  is 
projected  over  the  line  about  five  feet  four  inches.  On  whose 
ground  it  is  extended  does  not  certainly  appear.  Perhaps,  by 
the  plat,  it  is  on  the  street  or  public  square;  but,  certain  it  is,  on 
ground  not  belonging  to  Simpson.  This  would  subject  Durrett 
to  a  removal  or  loss  of  the  stable,  and,  of  course,  to  some 
expense;  but  as  this  was  evidently  a  mere  mistake  of  the  parties, 
and  might  have  arisen  between  different  surveyors,  and  as  the 
stable  is  one  of  logs,  and  of  some  age,  and  no  objection  to  its 
being  removed  being  shown,  and  the  expense  of  removal  is 
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proven  to  be  about  one  hundred  dollars;  aBSuming  this  as  tbe 
onlj  ground  of  equity  sustained,  we  should  not  be  disposed  to 
disturb  the  decree  of  the  court  below  on  this  point.  Had  this 
mistake  been  known  at  the  time,  it  might  have  occasioned  a  pro- 
Tision  in  the  contract  to  meet  the  inconvenience;  but  it  is  not 
probable  that  it  would  have  prevented  the  contract  altogether, 
or  essentially  altered  any  of  its  features,  and  such  mistakes  are 
frequently  held,  in  equity,  to  be  a  subject  of  compensation, 
rather  than  a  ground  of  rescission  of  a  contract,  to  which  they 
bear  but  a  very  small  proportion  in  value.  But  such  mistakes, 
when  not  alone,  but  are  joined  to  other  tenable  grounds,  in  a 
question  of  rescission  of  contracts,  may  become  additional  rea- 
son for  rescission.  We  shall,  therefore,  examine  the  remaining 
grounds  relied  on  here,  and  see  whether  they  be  or  be  not  ten- 
able to  any  extent,  before  we  determine  that  this  mistake  shall 
have  no  greater  weight  in  the  decision  of  the  controversy. 

We  do  not  concur  vdth  the  court  below  in  overruling  the 
claim  for  damages  and  injury  done  to  the  estate,  by  the  tenants 
of  Simpson,  after  the  day  of  sale,  and  before  the  possession  was 
to  be  delivered.  On  this  point  there  is  no  express  provision  in 
the  articles  of  sale.  Of  course,  it  may  be  assumed  that  the 
purchaser  meant  to  run  the  risk  of  deterioration,  by  an  ordinary 
and  proper  use  of  the  estate;  but  it  is  against  the  intention  of 
the  parties,  and  the  spirit  of  the  contract,  to  suppose  that  t>he 
vendee  was  to  bear  every  injury  which  might  be  inflicted  on  the 
estate,  until  the  possession  was  delivered.  It  is  clearly  shown 
that  Patterson,  the  tenant  of  Simpson,  frequently  gave  up  the 
use  of  a  room  or  rooms  in  the  house,  to  be  used  by  mountebanks 
and  exhibitors  of  shows  and  spectacles,  for  gain,  who  drove 
spikes  into  the  floors  or  walls,  or  inserted  screws  into  them,  to 
suspend  their  scenery  and  apparatus,  which  injured  the  floors, 
and  broke,  in  many  places,  the  plastering  on  the  walls,  which 
were  made  of  brick,  which  was  of  considerable  injury;  but  what 
is  still  more,  the  tenant,  or  some  of  his  sub-tenants,  suffered  the 
garret  to  be  very  improperly  appropriated,  by  reason  of  which 
the  plastering  was  much  stained  and  loosened  from  its  hold  in 
the  lower  apartments  of  the  house,  so  that  the  cost  of  repairing 
it  would  be  considerable. 

As  to  this  cost  of  repairing,  there  is  some  contrariety  in  the 
testimony;  but  as  to  the  appropriation  of  tbe  rooms  to  these 
purposes,  there  is  no  conflict.  Two  or  three  persons,  who  were 
called  to  assess  damages  for  this  injury  to  the  estate,  between 
Simpson  and  Patterson,  depose  that  they  assessed  it  to  about 


Fall  Tr.  1826.]        Dubbett  v.  Sdcpson.  119 

twenty  doUaiSy  and  suppose  that  sum  to  be  enough  for  the  dif- 
ference in  the  property  between  the  commencement  and  termi- 
nation of  Patterson's  tenancy.  But  these  witnesses  must  have 
gone  on  the  supposition  that  much  of  this  injury  had  been  done 
before  Patterson  entered.  For  there  are  two  or  three  others 
who  boarded  with  Patterson,  and  knew  well  the  condition  of 
the  house  before  and  afterwards,  and  who  are  plasterers  and, 
therefore,  proper  judges  of  much  of  the  injury,  fix  its  date  after 
the  sale,  and  depose  that  the  plastering  can  not  be  repaired  by 
patching  it,  but  must  be  removed,  and  the  walls  washed,  to 
place  the  house  in  the  same  situation,  and  the  costs  for  doing 
so  would  be  from  five  hundred  to  seven  hundred  dollars.  We 
will  not,  for  the  present,  inquire  whether  this  alone  would  be 
good  grounds  for  rescinding  the  contract.  It  must,  at  least,  be 
a  matter  of  fair  compensation.  As  no  such  compensation  was 
offered  or  tendered  to  Durrett  on  the  day  that  his  possession 
was  to  commence,  he  might  be  well  warranted  in  refusing  either 
the  possession  or  conveyance. 

Every  reason  must  prove  that  Simpson,  and  not  Durrett,  was 
to  run  the  risk  of  this  injury.  The  estate  was  leased  for  Simp- 
son's benefit,  and  to  him  alone  his  tenants  were  responsible. 
There  is  no  similarity  between  this  case  and  the  one  relied  on 
in  argument,  where  the  vendee  is  compelled  to  complete  the 
contract  when  the  buildings  were  consumed  by  fire,  without  the 
fault  of  either  party.  Here  the  injury  must  be  held  to  arise, 
indirectly  at  least,  from  the  act  of  the  vendor,  and  he  ought 
not,  therefore,  to  be  permitted  to  compel  the  vendee  to  bear 
the  loss.  We  will  now  attend  to  the  third  ground  of  equity 
arising  from  the  water-works,  and  defects  in  the  deed  tendered 
by  Simpson. 

There  seems  to  have  arisen  between  the  parties  this  contro- 
versy on  this  point,  which  has  been  debated  in  this  court.  Part 
of  the  line  of  pipes  passed  through  the  property  of  others,  and 
for  several  yards  across  the  public  square.  On  the  part  of  the 
vendee,  it  is  contended  that  the  true  construction  of  the  agree- 
ment, as  before  recited,  is  that  Simpson  was  bound  to  obtain, 
secure,  and  convey  to  Durrett  the  continued  privilege  of  the 
line,  in  the  order  it  was  at  the  date  of  the  contract  over  all  the 
intervening  ground  between  the  spring  and  hotel.  On  the  other 
side,  it  is  insisted  that  Simpson  was  by  the  stipulation,  only  to 
place  Durrett  in  his  stead  and  possess  him  of  the  privilege  as 
then  held,  and  no  more,  subject  to  such  interruption  as  might 
thereafter  arise  from  the  holders  of  the  intervening  property  re* 
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Toldng  or  terminating  their  grants,  suoh  as  they  were,  to  insert 
the  pipes  at  first.  Without  determining  between  these  two  po- 
sitions, we  shall  content  ourselves  with  saying  that  as  the  fount- 
ain, and  a  considerable  portion  of  the  ground  intervening 
between  it  and  the  hotel,  belonged  to  Simpson,  the  stipulation 
could  not  mean  less  than  securing  to  Durrett  all  the  privilege 
then  held  by  Simpson,  of  drawing  the  water  from  the  spring 
and  passing  it  forever,  uninterrupted,  so  far  as  it  passed 
through  the  land  then  held  by  Simpson  himself;  and  we  will 
then  inquire  whether  Simpson  after  the  date  of  the  contract, 
and  before  his  tender  of  a  conveyance,  had  curtailed  this  privi- 
lege by  intervening  sales  and  conveyances. 

One  charge  of  violation  of  this  stipulation  by  Simpson,  after 
the  date  of  his  contract,  and  before  he  tendered  a  conveyance, 
is  that  he  took  a  branch  line  to  the  lot  of  George  Howard,  and 
from  that  branch  another  to  the  lot  of  William  Hopkins,  thereby 
lessening  the  supply  at  the  hotel.  It  is  in  proof  that  such 
lines  were  taken  out;  for  which  Howard  and  Hopkins  were  to 
pay,  one  twenty-five  dollars,  and  the  other  ten  dollars  per  an- 
num. But  these  grants  were  given  in  word  only,  without  any 
period  of  continuance  being  fixed,  and  were,  therefore,  revoc- 
able as  other  tenancies  at  will,  and  could  not  prejudice  the 
original  line  to  any  extent.  Durrett,  after  his  conveyance 
from  Simpson,  would  as  to  these  have  stood  in  the  shoes  of 
Simpson,  and  would  have  been  entitled  to  the  revenue  there- 
from, or  to  discontinuance  of  the  grant.  Of  course,  this  was 
no  disposition  of  the  water  which  could  seriously  injure  the 
interest  of  Durrett. 

It  is  urged  in  the  bill  that  Simpson  had  sold  to  John  Wil- 
liams, and  given  him  a  conveyance  bond  for  a  small  square  out 
of  the  hotel  lot  before  his  sale  to  Durrett,  and  that  he  had  con- 
veyed to  Williams,  without  reserve,  the  ground  afterward,  in- 
cluding the  line  of  pipes  which  passed  under  a  house  erected 
by  Williams,  which  made  the  line  inaccessible,  and  so  that  it 
could  not  be  repaired.  This  bond  to  Williams  is  tendered  as  a 
part  of  the  bill,  but  is  not  produced.  On  the  contrary,  a  con- 
veyance of  record  to  Williams  is  produced,  made  nearly  one 
year  before  the  purchase  of  Durrett.  In  that  conveyance  Simp- 
son passes  the  ground,  reserving  only  the  right  of  entering  for 
the  purpose  of  removing  and  taking  away  the  water  pipes  which 
passed  through  it;  but  not  the  right  of  again  inserting  them. 
But  this  sale  to  Williams  was  known  at  the  date  of  the  sale  to 
Durrett,  for  the  conveyance  was  not  only  of  record,  but  the 
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Tmtten  contract  with  Durrett  refers  to  it  on  its  face,  and  pur* 
ports  to  pass  to  him  all  the  hotel  lot,  improvements  and  appur* 
tenanceSy  **  except  a  part  or  piece  the  said  Simpson  had  sold  to 
John  Williams."  This  part  sold  to  Williams  was  a  small  square 
earned  out  of  the  hotel  lot  itself,  covering  the  line  of  pipes, 
^hich  Simpson,  in  the  conveyance  to  Williams,  reserved  the 
light  of  removing.  Now,  it  is  evident  from  the  inspection  of 
the  plat  made  in  this  cause  that  if  the  water  was  discharged 
from  the  pipes  before  it  reached  the  premises  of  Williams,  it 
would  still  supply  the  hotel  lot,  or  that  the  line  could  be  taken 
around  the  premises  of  Williams,  and  supply  the  hotel  itself. 
Of  course,  the  sale  and  conveyance  to  Williams  was  not  a  seri- 
ous interruption  of  the  water,  and  such  as  it  was,  it  was  known 
to  the  parties  at  the  time,  and  the  inconvenience  was  to  be 
borne  by  Durrett;  and,  of  course,  as  to  the  sale  and  conveyance 
to  Williams,  he  had  no  right  to  complain. 

The  next  disposition  of  water  by  Simpson  which  we  are  to 
notice  is  a  line  extending  from  the  line  leading  to  the  hotel  to 
the  lot  of  McGowan  and  Stockton.  This  is  the  same  lot  which 
Durrett  had  conveyed  to  Simpson  in  part  payment  for  the  hotel 
estate,  and  Simpson  afterward  sold  and  conveyed  it  to  Mc- 
Gowan and  Stockton,  having  previously  run  a  branch  line  of 
water  pipes  thereto,  and  in  his  conveyance  to  them  only  re- 
served half  the  water  to  be  conveyed  to  Durrett.  This  was  a 
dispofdtion  of  the  water,  in  violation  of  the  contract  with 
Durrett,  and  such  as  Simpson,  consistent  with  his  stipulation, 
ought  not  to  have  made.  But  the  last  disposition  of  water,  or 
of  his  lands  through  which  it  passed,  without  reserving  the  full 
privilege  for  Durrett,  is  still  more  serious.  After  his  contract 
with  Durrett  he  proceeded  to  sell  and  convey  the  spring,  which 
was  on  an  out-lot  of  the  town,  and  the  intervening  lands  which 
he  held  between  it  and  the  hotel,  to  sundry  persons,  and  the 
eeveral  conveyances  to  them  are  produced.  In  all  of  them  he 
reserves  the  water  privilege  and  the  right  of  entering  and  repair- 
ing the  pipes,  except  one  conveyance  to  John  Anderson  of  part 
of  the  out-lot,  at  a  considerable  distance  from  the  hotel,  dated 
the  second  of  May,  1818,  extending  across  the  line  of  pipes 
which  led  from  the  spring.  In  this  conveyance  he  makes  no 
reservation  until  after  the  close  of  the  deed.  The  following 
memorandxmi  is  added:  "  It  is  understood  that  the  pipes  con- 
veying the  water  through  said  lot  are  to  remain  undisturbed  by 
the  sidd  Anderson/' 

Here  is  no  reservation  of  a  right  to  enter  and  repair  or  re« 
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move  the  pipes  and  insert  others.  Anderson  is  prohibited 
from  disturbing  the  pipes  already  there,  bat  when  they  have 
performed  their  functions  the  right  ceases,  and  no  new  ones 
can  be  inserted;  and  it  is  not  shown  that  there  is  any  way  to 
avoid  the  premises  of  Anderson  or  to  come  at  the  water  longer 
than  the  existence  of  the  pipes  already  there,  and  after  they  are 
gone  the  privilege  ends.  The  necessity  of  water  at  every  habi- 
tation is  well  known;  the  convenience  of  it  is  a  great  enjoy- 
ment, but  the  value  of  it  to  such  an  establishment  as  this,  on 
the  very  spot  where  water  is  scarce,  as  is  shown  to  be  the  case 
in  this  town,  is  very  great,  and  is  rated  at  different  prices  per 
annum  by  different  witnesses,  from  twenty  dollars  to  one  hun- 
dred dollars.  It  must  therefore  have  been  a  great  inducement 
to  this  contract,  and  the  absence  of  it  must  lessen  greatly  the 
value  of  the  estate,  and  the  destruction  of  the  privilege  between 
the  hour  of  sale  and  that  of  conveyance  and  delivery  of  posses- 
sion to  Durrett  must  alone  furnish  him  with  a  good  ground  for 
avoiding  the  contract,  and  it  still  becomes  stronger  by  the 
waste  and  iujuiy  to  the  property  by  Simpson's  tenants  before 
noticed. 

The  deed  tendered  to  him  only  secured  to  him,  in  express 
terms,  the  existence  of  the  privilege  at  its  date,  and  not  at  the 
hour  of  sale,  which  was  near  two  years  before  that.  This  privi- 
lege had  been  much  curtailed  by  Simpson  in  the  meantime, 
and,  indeed,  placed  in  such  a  situation,  by  his  own  acts,  as  pre- 
cluded him  from  conveying  it.  Durrett,  therefore,  did  right  in 
refusing  to  accept  a  conveyance  and  insisting  upon  a  rescission 
of  the  contract  But  there  is  an  objection  urged  against  setting 
aside  the  contract  in  a  court  of  equity,  arising  from  the  convey- 
ance of  a  house  iind  lot  by  Durrett,  as  part  consideration  for 
the  hotel.  This  house  and  lot,  as  before  stated,  has  since  been 
sold  by  Simpson,  and  conveyed  to  McGowan  and  Stockton,  and 
it  is  contended  that,  as  the  chancellor  cannot  place  the  parties 
in  statu  quo,  by  restoring  this  house  and  lot,  he  ought  to  dismiss 
the  bill  and  leave  the  parties  to  their  respective  remedies  at  law. 

If  this  objection  lay  in  the  mouth  of  Simpson,  and  Durrett, 
the  complainant,  had  so  disposed  of  what  he  had  received  as  to 
be  unable  to  restore,  it  would  be  an  insuperable  bar  to  setting 
aside  the  contract.  For  he  who  asks  the  restoration  of  the  par- 
ties to  their  former  situation  ought  to  be  able  to  comply  with 
bis  part.  But  it  is  the  defendant,  who  is  bound  to  restore,  that 
has  disabled  himself  from  restoring  what  he  has  received,  and 
now  relies  on  his  own  act,  placing  this  house  and  lot  beyond 
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faia  control,  as  a  reason  why  he  should  keep  all.  If  such  a  rea- 
son was  held  yalid,  then  no  contract  could  be  rescinded,  even 
for  fraud,  where  the  defendant  had  parted  with  what  he  had 
gotten,  perhaps  for  the  express  purpose  of  preventiug  a  rescis- 
sion of  the  contract.  Of  course  this  objection  can  not  prevail, 
and  as  Simpson  can  not  restore  this  house  and  lot,  he  must  ac- 
count for  it,  at  the  price  stipulated  between  the  parties.  This 
result,  upon  the  whole  case,  will  require  an  account  to  be  taken 
between  the  parties,  before  the  controversy  can  be  closed  on 
the  return  of  the  cause  to  the  court  below;  about  the  prin- 
ciples of  which,  it  is  necessary  we  should  say  something. 

In  this  account  Simpson's  estate  must  be  charged  with  the 
price  of  the  house  and  lot  paid  by  Durrett,  as  agreed  by  the 
parties.  And  as  Durrett  retained  this  house  and  lot  for  some 
time  after  he  was  to  have  delivered  the  possession  of  it,  he  is  to 
have  no  interest  on  the  price  until  he  actually  gave  possession; 
until  that  time  the  rent  on  one  side  and  the  interest  on  the 
other  must  be  held  to  extiuguish  each  other.  Durrett  must  be 
credited  with  the  other  payments  which  he  has  made,  with  in- 
terest thereon.  He  must  also  have  credit  for  any  lasting  and 
valuable  improvements  which  he  made  on  the  house  or  prem- 
ises, as  he  was,  during  Patterson's  lease,  permitted  to  improve 
it  by  an  arrangement  between  the  parties.  In  these  improve- 
ments must  be  considered  the  pavements  of  its  sidewalks  ap- 
purtenant to  the  premises.  And,  as  it  is  insisted  that  some  of 
these  improvements  rather  injured  than  improved  the  estate, 
if  such  injury  exists,  for  these  improvements  Durrett  must 
receive  no  compensation,  but  be  charged  with  such  injury. 

On  the  day  when  possession  was  to  have  been  delivered, 
Durrett  was  in  possession  of  part  of  the  house,  as  tenant  of 
Patterson,  and  it  was  agreed  that  he  might  retain  it  afterwards 
without  prejudice  to  the  contract  on  one  side,  or  the  rescission 
of  it  on  the  other.  Of  course  Durrett  must  be  charged  with 
the  reasonable  rent  of  such  part  as  he  continued  to  occupy 
after  that  day,  during  the  time  which  he  continued  to  hold  it. 
After  the  account  is  thus  tcdcen,  the  contract  must  be  set  aside, 
the  injunction  be  made  perpetual,  and  all  securities  for  the  con- 
veyance or  purchase-money  be  surrendered,  and  a  decree  ren- 
dered in  favor  of  that  party  who  may  have  a  balance  due. 

The  decree  of  the  court  below  must,  therefore,  be  reversed 
with  costs,  and  the  cause  be  remanded  that  such  proceedings 
and  decree  may  be  rendered  as  herein  directed,  and  such  fur- 
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ther  oidexB  and  decrees  made  as  shall  not  be  inconsistent  with 
this  opinion  and  the  principles  of  equity. 

Trimble,  on  behalf  df  the  appellees,  moved  for  a  rehearing  on 
the  ground  that  the  suit  had  not  been  regularly  revived  against 
the  infant  heirs  of  Simpson,  and  that  it  did  not  appear  their 
guardian  ad  litem  had  undertaken  the  defense. 

By  Court,  Mills,  J.  The  manner  in  which  this  cause  was 
revived  is  relied  on  in  the  petition  as  sufficient  to  send  the 
cause  back  for  new  proceedings,  commencing  at  that  point,  and 
to  induce  this  court  to  refuse  a  mandate  directing  a  decree  to 
be  entered  at  once.  Whether  the  cause  was  or  was  not  regularly 
revived,  is  a  question  that  did  not  escape  the  attention  of  the 
court  in  the  first  instance.  The  appellant  in  his  argument  and 
assignment  of  errors,  then  relied  upon  it  to  reverse  the  decree 
in  his  favor  as  the  appellees  now  do  to  prevent  a  decree  against 
them,  and  we  deem  it  insufficient  to  aid  either. 

The  cause  is  revived  by  consent,  and  a  guardian  ad  litem  is 
chosen  by  agreement,  and  the  only  question  remaining  to  be 
inquired  into,  is  the  assent  of  that  guardian  to  his  appointment, 
for  the  purpose  of  showing  that  he  undertook  the  trust.  On 
this  point,  the  evidence  is  sufficient.  The  record  shows  that  he 
was  an  officer  of  court,  and  the  counsel  engaged  in  the  defense, 
and  more  than  one  agreement  facilitating  the  progress  of  the 
cause,  and  regulating  the  evidence  therein  afterwards,  is  on  file, 
signed  by  him,  proving  that  be  managed  the  defense  in  all  re- 
spects, and  the  cause  was  heard  without  this  objection  in  the 
court  below.  It  is  true  he  put  in  no  answer,  nor  was  it  neces- 
sary, for  the  ancestor  of  the  infants  had  answered  before  his 
death.  There  is  nothing  to  prevent  a  decree  ending  this  con- 
troversy, on  the  return  of  the  cause,  especially  as  it  is  competent 
and  proper,  for  the  court  below  to  reserve  a  day  to  the  infant 
defendants  to  show  cause  against  the  decree,  after  their  arrival 
at  full  age. 

The  petition  for  a  rehearing  is  overruled. 


In  Lide  v.  Thomas,  4  Am.  Deo.  581,  it  wm  decided  that  where  a  party 
puchasea  land  with  a  certain  right  or  privilege  attached,  and  the  vendor  ia 
unable  to  secure  the  same,  as  warranted,  the  vendee  is  entitled  to  a  total  re* 
scission  of  the  contract,  or  to  an  adequate  abatement  of  the  priosi. 
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Thobnbebby  v.  Chubchill. 

[4  T.  B.  MomoB,  39.] 
BovntART. — ^A  line  marked  part  of  the  distance,  must  be  followed  in  the 

same  direction  for  the  whole  distance,  unless  there  is  some  marked 

comer  to  divert  it. 
Wbxn  Markw)  Corner  Trxss  can  not  be  found,  the  point  where  the  line* 

intersect  is  treated  as  the  comer. 
Thx  Obj>x&  ov  the  Corners  in  a  certificate  of  surrey  is  of  no  impootanoe 

in  determining  a  question  of  boundary. 
CoBHTRiTCTiON  ow  Dkeds. — ^Thc  proper  constroction  of  patents,  oonTeyances, 

and  other  written  muniments  of  title,  is  a  question  of  law  for  the  court 

to  determine. 

EjBcncKNT.  Appeal  from  the  Bullitt  circuit.  The  opinion 
states  the  case. 

ifoyes,  for  appellant. 

Crittenden^  for  appellee. 

By  Court,  Bibb,  C.  J.  The  jury  having  rendered  a  verdict 
for  Churchill  and  vdie,  the  lessors  of  the  plaintiff  in  ejectment^ 
by  specified  boundaries,  the  defendant,  Thomberry,  urged  for 
causes  of  a  new  trial,  that  the  juiy  had  found  against  evidence, 
and  that  the  court  had  misdirected  the  jury,  which  motion  was 
overruled,  and  Thomberry  has  appealed. 

The  lessors  of  the  plaintiff  claim  by  grant  to  them,  bearing 
date  in  1810,  founded  upon  a  survey  of  two  hundred*  and  fifty- 
four  acres,  for  William  Oldham,  bearing  date  in  October,  1788, 
the  abuttals  of  which  are  thus  described:  '*  Adjoining  a  survey 
of  William  Flemming,  of  three  thousand  acres,  beginning  at  a 
poplar  and  beech  comer,  to  William  Flemming  and  Henry  Har- 
rison, and  with  Harrison's  line,  north  80  east,  eighty  poles  to  a 
beech  in  William  Bryant's  line,  with  the  same  south  two  hun- 
dred and  twenty-eight  poles  to  a  beech  in  William  Pope's  line, 
and  with  the  same  west  two  hundred  and  ninety-seven  poles,  to 
a  white  oak  and  poplar  in  Flemming's  line,  and  with  the  same 
north  45  east,  three  hundred  poles  to  the  beginning."  The  be- 
ginning comer,  common  to  Flemming,  Harrison  and  Oldham's 
(now  Churchill's)  surveys  is  established;  Harrison's  line  runs 
through  Biyant's  sarvey;  the  line  of  Bryant  is  established;  and 
the  certificates  of  survey  for  Flemming,  Bryant  and  William 
Pope,  for  nine  hundred  acres,  with  lines  to  the  cardinal  points, 
were  all  read  in  evidence,  bearing  date  long  before  the  date  of 
Oldham's  certificate  of  survey. 

It  is  to  be  remarked*  that  William  Pope's  survey  of  nine  hun- 
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dred  acres  conflicts  with  the  military  survey  of  Flemming; 
Pope's  beginning  comer  is  established,  which,  being  within 
Flemming's,  the  lines  of  Pope  being  described  in  the  certificate 
of  sorvey  as  north,  south,  east  and  west,  it  will  be  seen  that 
Pope's  northern  boundary  extended  from  his  corner  within 
Flemming  (whose  line,  called  for  by  Oldham,  is  north  45  oast), 
crosses  this  line  of  Flemming.  This  northern  boundary  of 
William  Pope  (crossing  Flemming's  eastern  boundary)  is  marked 
part  of  the  way,  but  varies  somewhat  from  due  east  and  west; 
but  this  line  is,  so  far  as  it  is  marked,  established  by  a  sufficient 
correspondence  in  the  age  of  the  line  trees  with  the  date  of  the 
survey,  by  very  near  approach  to  the  course  called  for,  by  repu- 
tation and  by  the  call  for  it  as  William  Pope's  in  Thomberry's 
own  survey  and  grant,  obtained  upon  a  warrant  from  the  land- 
office  of  Kentucky. 

Upon  the  face  of  Oldham's  survey  and  patent  thereon  to 
Churchill,  there  is  no  apparent  ambiguity.  It  is  to  be  bounded 
on  the  north  by  Harrison,  on  the  east  by  Bryant,  on  the  south 
by  Pope,  and  on  the  west  by  Flemming.  But  Harrison's  line 
strikes  the  line  of  Bryant  about  thirty  poles  from  Bryant's 
comer,  and  Bryant's  line  in  all  being  but  two  hundred  and 
twenty-eight  poles,  the  line  of  Oldham  does  not  and  can  not 
run  two  hundred  and  twenty-eight  poles  with  Bryant,  but,  to 
give  the  patent  distance,  must  extend  beyond  Bryant's  comer. 
Moreover,  William  Pope  has  no  line  which  extends  all  the  way 
from  Flemming's  line  to  Bryant's,  as  we  are  led  to  expect  from 
the  survey  of  Oldham;  the  ''beech"  comer  for  Oldham,  de- 
scribed as  being  "  in  Pope's  line,"  can  not  be  established,  and  the 
comer  trees,  white  oak  and  poplar,  called  for  as  on  Flemming's 
line,  although  there,  are  marked  only  as  line  trees  for  Pope's 
survey,  but  not  as  comer  trees  for  Oldham's  survey.  Hence 
Thomberry  endeavors  to  stop  Oldham's  survey  short  of  Pope's 
line  on  Flemming's,  and  shows  a  survey  of  William  Pope  of  six 
hundred  and  twenty-nine  acres,  also  bearing  date  before  Old- 
ham's survey  and  showing  the  comer  thereof,  and  that  this 
comer  is  also  the  comer  of  Bryant's  survey.  This  would  pro- 
duce a  vacancy  between  the  southern  boundary  of  Pope's  nine 
hundred  acres,  within  which  space  he  has  caused  his  survey 
upon  a  Kentucky  warrant  to  be  made  and  patented  as  repre- 
sented in  the  diagram.  Part  of  this  space  he  attempts  to  hold 
as  within  his  deed  from  Ghitewood,  who  derives  his  title  under 
Pope's  survey  of  nine  hundred  acres. 

If  the  survey  of  Wm.  Pope  of  nine  hundred  acres  does  extend 
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and  ooTer  the  land,  as  claimed  by  defendant,  Thomberry,  bj 
Tiitue  of  that  deed,  then,  it  is  true,  there  would  be  an  interfer- 
ence between  Pope's  survey  and  Thomberry's  Kentucky  warrant, 
and  the  jury  will  have  found  in  faTor  of  Churcbiirs  junior  pat- 
ent of  1810,  a  part  of  the  land  included  in  the  elder  grant  to 
Pope,  of  1788.  It  is  sufficient  to  say  that  the  jury  very  prop- 
erly repelled  the  attempt  to  cover,  by  Pope's  survey  of  nine 
hundred  acres,  any  part  of  the  land  surveyed  by  virtue  of 
Thomberty's  own  warrant  from  the  land-office  of  Kentucky. 
The  attempt  contradicted  the  evidence  in  the  cause,  as  well 
that  adduced  by  himself  as  that  introduced  by  the  plaintiff.  So 
fax  as  the  jury  gave  position  to  Pope's  survey  of  nine  hundred 
acres,  there  is  no  error  in  fact  nor  in  law.  They  established 
the  beginning  comer  of  Pope's  survey,  the  marked  line  from  it 
eastward,  as  far  as  the  proof  of  the  marked  boundary  extended, 
and  continued  that  course,  there  being  no  comer  found  to 
divert  that  boundary  from  the  course,  being  more  favorable  to 
the  defendant,  Thomberry,  and  giving  less  land  to  Oldham's 
survey,  than  by  taking  to  the  true  oourse  of  the  patent  after  the 
marked  line  ceased.  This  course  was  in  conformity  to  the 
piincipleB  of  Vance  v.  MarshaU^  8  Bibb,  151,  162;  Cowan  v. 
Paundercy  and  wife,  2  Id.  261;  Preston's  Heirs  y.  Bowmar,  2  Id. 
497. 

The  beginning  comer,  common  to  Flemming,  Harrison  and 
Oldham,  being  extant  and  established,  as  also  the  line  of 
William  Pope's  survey  of  nine  hundred  acres  intersecting  Flem- 
ming's  line,  the  survey  of  Oldham  properly  extended  from  that 
comer  of  Flemming  and  Harrison,  along  Flemming's  line  to 
the  intersection  of  the  marked  line  of  Pope's  nine  hundred 
aerea,  no  actual  comer  for  Oldham  intervening;  and  whether 
the  white  oak  and  poplar  at  that  intersection  were  marked  as 
comer  trees  for  Oldham's  survey,  or  only  as  line  trees  for  Pope's 
survey,  is  immaterial.  No  other  comer  being  in  the  way,  that 
intersection  established  was  Oldham's  comer.  The  order  in 
which  the  surveyor  gave  the  lines  and  comers  in  his  certificate 
of  survey  is  of  no  importance  to  find  the  position  of  the  survey; 
by  reversing  the  courses  is  as  lawful  and  persuasive  as  by  fol- 
lowing the  order  in  the  certificate  of  survey.  The  cases  ad- 
judged upon  that  point  are  conformable  to  reason  and  practical 
utility  in  guarding  against  mistakes  and  destruction  of  corners 
by  fraud,  accident,  and  the  elements.  So  far,  then,  the  west- 
cm  boundary  of  Oldham's  survey,  and  also  the  southern 
boundary  as  far  as  it  depends  on  Pope's  nine  hundred  acres,  is 


128  Thobnbebby  t;.  Chubchill.         [Eentnckj, 

established  bj  establishing  the  comer  of  Flemming,  the  course 
of  Flemming'8»  and  the  intersection  of  Pope's  marked  line  on 
Flemming's  line. 

But  the  instruction  of  the  court  is  complained  of ,  which  re* 
fused  to  take  the  comer  of  Pope's  six  hundred  and  twenty-nine 
acresy  common  also  to  Bryant,  as  one  of  Oldham's  comers;  to 
stop  the  survey  in  that  common  comer,  and  extend  a  west  line 
from  thence  to  intersect  Flemming's  line;  and  in  declaring  that 
the  reference  in  Oldham's  survey  was  to  Pope's  nine  hundred 
acres,  and  not  to  his  six  hundred  and  twenty-nine  acres.  Two 
objections  are  stated;  the  one  that  the  instruction  was  wrong  in 
point  of  law,  if  the  survey  of  nine  hundred  acres  were  conceded 
to  be  established;  the  other,  that  the  court  in  so  doing  assumed 
the  powers  of  the  jury,  and  determined  the  fact.  It  is  true 
that  the  small  beech  marked  W.  O.,  four  poles  beyond  the 
patent  distance,  in  course  of  Bryant's  line,  is  not  to  be  taken  as 
the  original  corner  for  Oldham's  survey,  because  it  is  not  marked 
as  a  comer,  and  the  marks  on  it  are  of  a  younger  date.  Hence, 
it  is  argued,  because  that  beech  is  not  Oldham's  comer,  nor  in 
a  line  of  Pope,  that  the  patent  distance  should  be  shortened 
and  stopped  at  the  comer  common  to  Bryant  and  Pope's  six 
hundred  and  twenty-nine  acres;  that  this  survey  of  six  hundred 
and  twenty-nine  acres,  and  this  corner,  should  be  taken  for 
Oldham's  survey,  and  a  line  extended  west  therefrom  to  Flem- 
ming's survey,  rejecting  Oldham's  call  for  running  with  Pope's 
line. 

But  it  is  worthy  of  remark  and  remembrance,  that  Bryant's 
comer  here,  and  Pope's  comer  in  the  certificate  of  survey,  is 
not  a  beech  tree,  nor  any  tree;  but  both  the  surveys  describe  it 
as  '4n  a  pond" — it  is  a  pond — ^the  survey  of  Pope's  six  hundred 
and  twenty-nine  acres  describes  this  as  *' William  Bryant's 
southwest  corner,  in  a  pond  and  near  the  side."  From  this 
comer,  common  to  Bryant  and  Pope's  six  hundred  and  twenty- 
nine  acres,  one  line  of  Pope  is  south  45  degrees  east,  with 
Bryant's  line  running  off  from  and  not  towards  Flemming;  the 
other  line  of  Pope  from  this  comer  is  south  25  west,  diverging 
from  and  not  approximating  to  Flemming.  In  addition  to 
these,  it  is  worthy  of  note  that  the  expressions  in  Oldham's  cer- 
tificate of  survey  are  "  to  a  beech  in  William  Pope's  line,  and 
with  the  same  west  to  Flemming's  line."  The  expression  "  in 
William  Pope's  line"  excludes  the  idea  of  its  being  his  corner. 
'*  In  a  line,"  and. the  "  comer"  or  end  of  a  line,  mean  different 
points  in  the  language  of  surveyors.    If  the  surveyor  had  in* 
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tended  this  to  be  looked  for  as  a  comer  common  to  William 
Pope  and  Bryant,  he  would  have  called  it  the  comer  of  the  one 
or  of  the  other;  certainly  he  would  not  have  called  for  it 
as  "  in  William  Pope*s  line."  This  comer  of  the  survey  of 
Pope's  six  hundred  and  twenty^nine  acres  did  not  fit  the  ex* 
pressions  in  Oldham's  certificate  of  survey;  it  was  neither  '*  in 
his  line/'  nor  was  there  any  line  from  it  running  towards  Flem- 
ming.  Bnt  the  other  survey  for  nine  hundred  acres  made  for 
Pope,  was  adapted  to  the  expressions  of  Oldham's  survey;  it 
did  intersect  with  Flemming;  it  was  an  east  and  west  line, 
and  by  reversing  the  order  of  the  courses  named  in  the  certifi- 
cate of  survey,  it  would  be  aiding  to  find  the  land  described. 
The  fitness  of  the  one  and  the  unfitness  of  the  other  was  a  mat- 
ter of  law  to  the  court.  The  expressions  and  proper  construc- 
tions of  deeds,  patents,  and  written  muniments  of  title,  and  the 
aptitude  of  documents  and  papers  referred  to,  to  satisfy  such 
words  of  reference,  are  matters  in  law.  Suppose  a  third  survey 
of  William  Pope  had  been  ofiered,  but  bearing  date  after  Old- 
ham's, surely  the  fitness  of  such  third  survey  to  satisfy  the  refer- 
enoe  in  Oldham's  survey  would  have  been  proper  for  the  court. 
But  two  surveys  were  offered  to  the  court;  it  was  the  province 
of  the  court  to  decide  which  of  the  two  best  fitted  the  descrip- 
tion in  Oldham's  survey.  Such  fitness  and  unfitness  has  often 
been  determined  by  the  court  under  descriptions  in  entries, 
and  sometimes,  also,  in  surveys  and  grants. 

The  infltructtons  given  previoualy  left  the  jury  at  large  to  de- 
termine  the  matters  of  fact.  The  judge  had  before  instructed 
the  jury  as  to  the  legal  consequence  in  case  they  were  not  satis- 
fied by  the  evidence  as  to  the  position  of  Pope's  survey  of  nine 
hundred  acres;  and  in  the  next  preceding  sentence  before  that, 
in  relation  to  the  two  surveys  of  Pope,  the  court  had  instructed 
the  jury  if  but  one  comer  of  Churchill's  grant  was  proved  to 
them,  that  the  survey  was  to  be  closed  by  the  courses  and  distances 
expressed  on  the  patent.  The  instruction,  therefore,  as  given, 
did  not  trammel  the  juty  as  to  the  facts,  nor  take  from  them, 
nor  interfere  with,  their  proper  powers  as  to  the  finding  of  the 
facts.  The  instructions,  as  given  in  substance  and  effect,  con- 
formed to  the  principles  of  Becldey  v.  Bryan,  Pr.  Dec.  107;  Bryan 
V.  Becldey,  litt.  91  [12  Am. Dec.  276];  Lyon  v.  Ross  etux,,l  Bibb, 
466;  Vance  v.  MotrshaU,  3  Id.  151, 152;  Cowan  v.  Faunileroy,  2 
Id.  261;  and  Preston's  heirs  v.  Boumar,  2  Id.  493,  497. 

Upon  fact  and  law  the  verdict  is  right.  The  judge  who  tried 
the  cause  instructed  the  jury  that  the  marked  boundaries,  where 
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if  should  gOTdm,  although  Tanant  from  course  or 
tance;  where  these  failed  the  patent  courses  from  ascertained 
corners  were  to  be  followed;  and  the  jury,  from  the  ascertained 
comer  of  Flemming  and  Harrison,  (2  A.),  pursued  the  course  of 
Flemming  to  the  marked  line  of  Pope's  nine  hundred  acres  (at  1) 
by  reyersing  the  order  of  the  certificate  of  Oldham's  survey  from 
the  intersection  of  Pope's  nine  hundred  acres  (at  1)  with  Flem* 
ming,  they  followed  the  marked  line  of  Pope  (to  A),  and  continu* 
ing  the  course  of  that  marked  line  ascertained  the  intersection 
with  the  course  of  Bryant's  marked  line,  when  extended,  and 
found  for  the  lessors  of  the  plaintiff  the  abuttals  1, 2, 8, 4.  The 
judge  Teiy  properly  refused  to  disturb  the  yerdioL 
Judgment  affirmed,  with  costs. 


Henderson  v.  Pioeett's  Heibs. 

[l  T.  B.  HOHBOB,  64.] 

A  Sdb-fubohasbb,  nr  Whole  ob  in  Part,  ov  ak  Equitt,  wiU  be  pfrofceoted 
from  the  Acta  of  the  original  vendor  and  vendee,  and  may  have  a  spedfie 
ezeontion  if  he  can  show  a  complete  equity  against  his  immediate  vendor, 
and  also  against  the  holder  of  the  legal  title. 

Fabtiss. — In  a  Suit  bt  a  SuB-PtrBOHASBB  for  specific  performance,  the  in- 
termediate vendors  through  whom  he  has  acquired  his  equity  are  gen- 
erally necessary  parties. 

A  Bbobke  IK  A  Scnr  bt  a  Sub-pubchasxb  against  the  intermediate  vendors 
and  the  holder  of  the  legal  title,  for  a  specific  performance  of  a  contract 
of  sale,  is  conclusive  on  all  the  parties;  and  hence,  to  entitle  him  to  such 
decree,  he  must  establish  a  valid  equity  against  each. 

A  SuB-PUBOHASEB,  waiving  his  claim  for  specific  performance,  and  suing  for 
compensation  for  improvements  made,  should  bring  in  the  same  parties 
and  establish  the  same  equities  as  if  he  were  seeking  a  specific  perform- 


A  PuBGHASBB  vwxuESTE  UTB  IS  ccQcludcd  by  the  decree  made  in  the 
Ak  Allioatiok  in  a  Bill  contradicted  by  the  exhibit  referred  to  is  on* 
availing. 

Ebbob  to  the  Boarbon  circuit.  BiU  in  chanceiy.  The 
opinion  states  the  case. 

Hoggin  and  IHpleU,  for  plaintiff. 

Mayes,  for  defendants. 

By  Court,  Bibb,  C.  J.  In  July,  1818,  Henderson  exhibited 
his  bill  against  Pickett's  heirs  to  have  pay  for  improvements, 
asking  a  decree  against  them  personally,  or  for  such  other  relief 
as  might  be  proper.    The  bill  was  taken  pro  confeno  upon 
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Older  of  pablication;  but  Pickett's  heirs  afterwards  appeared^ 
and  without  answer  sabmitted  to  a  hearing;  the  court  dismissed 
the  bill.  So  that  the  case  stands  upon  the  statements  of  the 
bill  and  exhibits  alone;  no  proof  other  than  bill  unanswered, 
and  exhibits,  appear  in  the  cause.    The  facts  are  these: 

1.  That  Pickett  executed  his  bond  to  Bramblett  for  the  con- 
Teyanoe  of  fiye  hundred  acres  out  of  a  survey  of  five  thousand 
acres,  in  consideration  of  three  hundred  and  fifty  pounds;  but 
as  some  disputes  had  arisen  respecting  other  claims,  running 
into  the  said  Pickett's  survey  of  five  thousand  acres,  Bramblett 
was  to  make  his  choice  of  five  hundred  acres  of  the  land  not  in 
dispute,  and  on  any  line  or  lines,  so  as  *'  not  to  cut  into  it  in 
such  manner  as  to  injure  the  shape  of  the  residue."  But  if  a 
sufficient  quantity  does  not  appear  clear  of  dispute,  or  if  after 
said  Bramblett  shall  settle  the  five  hundred  acres,  he  should  be 
legally  evicted,  in  either  case  Pickett  to  refund  the  price  of 
three  hundred  and  fifty  pounds,  by  specified  annual  install- 
ments by  thirds. 

2.  This  bond  was  assigned  by  Bramblett  to  Starke;  and  on 
the  twenty-second  of  January,  1805,  it  was  re-assigned  by 
Starke  to  Bramblett. 

3.  That  after  the  death  of  Pickett,  Bramblett  agreed  with 
Starke,  if  he  would  prosecute  a  suit  against  Pickett's  heirs  for 
the  legal  title,  and  procure  it,  he,  Bramblett,  would  give  Starke 
<<  one  hundred  acres,  or  some  other  certain  portion  thereof." 

4.  That  said  Starke  prosecuted  the  suit  in  the  Bourbon  cir- 
cuit court,  in  pursuance  of  said  agreement  '*  to  procure  the  l^gal 
title,  and  procured  a  decree  for  it." 

6.  After  the  decree,  Starke  obtained  possession  of  his  part 
of  the  said  five  hundred  acres. 

6.  After  the  death  of  Bramblett,  that  decree  was  opened  **  in 
the  name  of  his  heirs." 

7.  During  the  progress  of  this  last  suit,  **  or  previous  thereto, 
your  orator  believes  it  was  previous  thereto,"  Starke  gave  said 
Henderson  (the  complainant),  who  had  married  Starke'sdaughter, 
**  a  certain  part  of  the  land,  which  he  had  receiyed  as  his  pro- 
portion of  the  five  hundred  acres." 

8.  That  Henderson  settled  on  the  land  given  him  by  Starke, 
*'  in  faith  of  a  promise  from  said  Starke  to  convey  said  land  to 
him,  when  the  suit  of  Bramblett's  heirs  against  Pickett's  heirs, 
should  be  closed,  and  the  l^gal  title  perfected  to  the  aforesaid 
five  hundred  acres  of  land." 

9.  That  Henderson  made  lasting  and  valuable  improvements. 
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10.  That  in  the  progress  of  the  suit,  said  Starke  agreed  to 
give  up  the  five  hundred  acres  which  had  been  selected,  and  to 
take  the  land  elsewhere,  and  this  agreement  between  Bramblett's 
heirs  and  Starke  and  Pickett's  heirs,  bearing  date  in  November, 
1817,  is  exhibited,  by  which  it  was  expresslj  stipulated  that  the 
land  and  improvements  should  be  surrendered  on  the  first  day 
of  March  ensuing,  in  their  then  repair,  and  Bramblett's  hein 
to  take  the  five  hundred  acres  under  the  contract  of  their  an- 
cestor, '*  agreeably  to  the  answer  of  said  Pickett's  devisees 
filed  in  said  suit." 

11.  The  said  agreement  was  filed  in  the  suit  of  BramUetfs 
Heirs  v.  Pickett's  Heirs,  and  made  the  decree  of  the  court. 

12.  In  pursuance  of  said  decree,  Pickett's  heirs  **  have  got 
possession  of  said  five  hundred  acres  of  land  aforesaid,  includ- 
ing all  the  improvements  of  your  orator,  without  making  him 
the  least  compensation  therefor." 

The  question  now  is,  whether  or  not  the  complainant  is  en- 
titled to  any  relief  against  the  heirs  of  Pickett,  upon  the  state- 
ments contained  in  his  bill  and  the  exhibits.  According  to  the 
well  established  powers  and  usages  of  courts  of  equity  a  sub- 
purchaser in  whole  or  in  part  of  an  equity,  will  be  protected 
against  the  acts  of  vendor  and  vendee,  to  the  prejudice  of  the 
rights  of  the  sub-purchaser,  and  moreover  may  have  a  spe- 
cific execution.  But  to  efiect  this,  he  must  show  his  own 
equity  against  his  immediate  vendor,  and  also  an  equity  against 
the  principal  vendor  and  holder  of  the  legal  title.  In  such  suit 
the  intermediate  vendors,  through  whom  he  derives  his  equity 
from  the  principal  or  holder  of  the  legal  title,  are,  in  gen- 
eral, necessary  parties.  If  he  proves  an  equity  against  his 
immediate  vendor,  but  fails  to  establish  his  equity  against  the 
principal  or  first  vendor,  yet  he  can  have  no  decree.  So,  if  the 
immediate  vendor  of  the  sub-purchaser  resists  the  equity  of  the 
complainant,  and  supports  an  equitable  defense  or  bar  to  a 
decree  as  between  them,  the  complainant  can  have  no  decree 
against  the  remote  vendor.  The  decree  is  in  such  case  con- 
clusive as  to  the  rights  and  equities  of  all  the  parties  as  to  each 
other  severally  as  well  as  jointly. 

If  Henderson  was  seeking  a  conveyance  of  the  legal  title  to 
the  land  from  Pickett's  heirs  by  virtue  of  an  equity  derived 
from  Starke,  who  derived  his  from  Bramblett,  who  purchased 
the  five  hundred  acres  of  Pickett,  then  it  is  clear  that  Starke 
and  Bramblett's  heirs  would  be  necessary  parties;  and  Hender- 
son would  be  required  to  show,  not  only  his  own  and  Starke's 
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equity  under  Bramblett,  but  also  that  Bramblott's  heirs  were 
entitled  to  a  decree  for  the  land  upon  which  Starke  had  settled 
Henderson.  In  such  a  suit,  Henderson  would  be  required  to 
allege  and  show  that  Bramblett's  selection  was  conformable  to 
the  terms  of  his  contract  with  Pickett.  If  Pickett's  heirs 
should  denj  such  allegation »  and  the  fact  should  turn  out  that 
such  selection  claimed  by  Bramblett,  Starke  and  Henderson 
was  not  according  to  contract,  that  it  was  not  in  the  part  clear 
of  dispute,  or  not  on  a  line  or  lines,  but  off  from  them,  cutting 
into  the  tract,  and  injuring  the  residue,  then  Henderson  could 
baye  no  decree,  and,  like  Bramblett's  heirs,  would  have  to  sub- 
mit to  a  decree  in  faror  of  Pickett's  heirs  to  have  the  five  hun- 
dred acres  laid  off  elsewhere  and  agreeable  to  contract.  Hen- 
derson, failing  against  Pickett's  heirs,  would  have  to  look  to 
Starke. 

But  this  bill  does  not  seek  a  specific  performance  and  con- 
veyance of  the  land  according  to  Starke's  promise  to  Hender- 
son, under  Starke's  agreements  with  Bramblett,  and  Bramblett's 
agreement  with  Pickett.  If  it  were  so,  this  bill  would  be  de- 
fective for  want  of  necessary  parties,  and  for  want  of  equity 
against  Pickett's  heirs.  Starke  and  Bramblett's  heirs  are  not 
parties;  nor  does  the  bill  allege  or  pretend  that  the  selection  of 
the  five  hundred  acres  upon  which  Henderson  settled  had  been 
made  according  to  the  agreement  by  and  between  Pickett  and 
Henderson.  13ie  contrary  would  seem  to  be  the  fair  inference 
to  be  deduced  from  the  bill  and  exhibits.  No  allegation  ap- 
pears that  such  selection  was  according  to  contract.  Bram- 
blett's heirs  and  Starke  have  acquiesced  in  the  resistance  made 
by  Pickett's  heirs  to  that  selection,  and  have  consented  to 
take  the  land  elsewhere  "  agreeably  to  the  answer  of  said 
Pickett's  devisees,  filed  in  said  suit."  If  Henderson  sought  a 
decree  for  the  land  be  had  improved,  he  would  be  bound  to  show 
some  fact  to  satisfy  the  court  that  this  decree  to  which  he  says 
he  was  not  **  party  or  privy,"  was  improper,  that  it  prejudiced 
Lis  rights.  In  other  words,  the  onus  would  lie  upon  Hender- 
son to  show  that  the  first  selection  was  according  to  the  terms 
of  the  contract.  He  would  also  be  required  to  show  a  case 
which  would  entitle  him  to  a  decree  against  Starke. 

Can  he,  then,  by  waiving  the  principal  subject,  and  asking  for 
an  incident,  dispense  with  those  necessary  parties  and  allega- 
tions, which  would  be  essential  to  establish  his  equity  to  the 
principal.  The  complainant  does  not  attempt  to  overhale  the 
agreement  and  decree  between  Bramblett's  heirs  and  Pickett's 
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heirs,  made  under  the  Buperintendence  of  Starke,  he  does  not 
object  to  the  justice  of  the  defense  made  bj  Pickett's  heirs,  by 
which  they  successfully  resisted  the  claim  of  Bramblett's  heira 
to  the  land  first  selected;  he  does  not  complain  of  any  fraud  or 
collusion,  or  improper  yielding  to  the  defense  of  Pickett's  heirs; 
he  omits  to  make  Starke  a  party;  he  omits  to  ask  the  land  itself; 
he  omits  to  allege  that  he,  the  complainant,  had  received  no 
compensation  from  Starke  for  the  improvements;  but  omitting 
all  these,  he  submits  to  the  agreement  and  decree.  Why  this 
omission  and  submission?  Is  it  because  he  has  received  com- 
pensation from  Starke,  in  money,  or  by  a  like  quantity  of  land 
out  of  the  tract  decreed  according  to  the  answer  of  Pickett's 
heirs  ?  Is  it  because  of  the  fact  that  the  selection  of  the  five 
hundred  acres  was  made  in  violation  of  the  agreement?  Why 
did  he  fail  to  apply  during  the  pendency  of  the  suit  between 
Bramblett's  heirs  and  Pickett's  heirs,  and  ask  the  court  to  pro- 
tect his  interests  against  the  allegations  of  Pickett's  heirs;  that 
the  complainants,  Bramblett's  heirs,  were  not  entitled  to  the 
land  claimed,  but  were  bound  to  take  it  elsewhere  ?  The  claim 
of  Henderson,  according  to  the  bill,  hung  upon  that  suit.  It 
was  a  promise  by  Starke,  '*  to  convey  said  land  to  him,  when 
the  suit  of  Bramblett's  heirs  against  Pickett's  heirs  should  be 
closed,  and  the  l^gal  title  perfected  to  the  aforesaid  five  hundred 
acres  of  land."  At  the  very  time  he  entered  into  possession,  he 
had  notice  of  the  lis  pendens,  and  defended  upon  the  event  of 
the  controversy,  and  the  success  of  Bramblett's  heirs  in  that 
suit.  As  his  claim  commenced  pending  that  suit,  and  was  but 
a  contingent  interest  in  the  controverted  subject,  by  its  very 
terms  to  await  the  closing  of  that  controversy,  Henderson  is  a 
privy  to  that  suit,  although  he  was  not  a  party,  and  is  bound  by 
the  decree. 

Although  the  bill  alleges  that  the  agreement  in  that  suit  did 
not  extend  to  the  improvements,  yet  that  allegation  of  the  bill 
itself  is  contradicted  by  the  agreement  referred  to  and  exhibited. 
If  Pickett's  heirs  compensated  Bramblett's  heirs,  and  Starke,  oi 
either;  if  neither  Bramblett's  heirs  nor  Starke  could  now  have 
in  equity  a  decree  against  Pickett's  heirs  for  the  improvements^ 
Henderson  can  be  in  no  better  situation.  If  Henderson  is  en* 
titled  to  a  decree  for  the  value  of  the  improvements  against 
Pickett's  heirs,  it  will  be  in  violation  of  the  terms  of  the  agree* 
ment  and  decree  alleged  in  the  bill,  as  made  in  that  suit.  It 
must  be  permitting  Henderson,  although  a  privy  in  estate,  ao* 
quiring  a  mere  equity,  pending  the  suit,  and  with  notice  of  its 
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pendency,  to  escape  the  effect  and  consequences  of  the  decree 
in  that  canse,  and  now  to  overhale  and  controTert  the  justice 
and  merits  of  that  decree.  The  roles  of  equiiy ,  founded  on  the 
soundest  principles  and  wisest  policy,  forbid  the  opening  of  thai 
controTersy  in  faTor  of  Henderson,  upon  the  statements  of  his 
faill.  '*  IrUereai  reipubtiooB  ut  finis  sU  liiium"  (it  is  important  to 
the  community  that  there  be  some  end  to  litigation),  is  a  maxim 
in  equity. 

The  complainant  is  not  asking  the  benefits  of  the  statute  con- 
cerning occupying  claimants  by  bringing  a  case  within  its  pro- 
visions and  submitting  himself  to  the  conditions  and  terms 
thereof;  he  is  not  asking  a  specific  performance  of  any  agree- 
ment; but  he  comes  into  a  court  of  equity  asking  to  be  paid  for 
improTements.  In  this  bill  he  does  not  ask  relief  against  the 
person  in  faith  of  whose  promise  he  settled  and  improved,  but 
against  those  with  whom  he  made  no  agreement.  His  counsel 
asks  the  decree  upon  the  broad  foundation  that  every  seater  and 
improTer,  who,  being  a  possessor  bona  fide  bestows  his  labor  and 
improTements  on  the  land,  shall  be  compensated  by  the  right 
owner.  Is  Henderson  such  an  improver,  such  a  bona  fide  pos- 
sessor, as  that,  by  the  precedents  and  usages  of  courts  of  equity, 
he  shall  charge  the  yalue  of  his  improvements  as  a  personal  ac- 
count against  the  heirs  of  Pickett,  or  as  a  lien  on  the  landf 
Who  shall  or  shall  not  be  considered  a  bona  fide  possessor  has 
been  explained  by  general  rules  and  by  examples.  In  Dormer 
V.  Fortegcue,  8  Atk.  134,  Chancellor  Hardwicke,  whose  character 
commands  the  undivided  respect  of  the  profession,  whose  decis- 
ions are  stamped  with  the  united  authority  of  learning  and 
common  sense,  has  given  the  rule  thus:  **  But  where  a  man  shall 
be  said  to  be  a  bona  fide  possessor  is,  where  the  person  possess- 
ing is  ignorant  of  all  the  facts  and  circumstances  relating  to  his 
adyersary's  title."  As  to  Henderson  this  could  not  be.  He 
states  expressly  in  his  bill  that  his  settlement  and  improvements 
were  made  ''in  faith  of  a  promise  from  Starke  to  convey  the  said 
land  to  him  when  the  suit  of  Bramblett's  heirs  against  Pickett's 
heirs  should  be  closed  and  the  legal  title  perfected."  This  ia 
his  statement  as  to  the  settlement  of  the  land.  As  to  the  gift, 
he  had  stated  that  he  vras  uncertain  whether  it  was  made  before 
or  after  the  first  decree  was  opened.  As  to  the  settlements  and 
improTcments,  they  were  made  after  knowledge  in  fact  of  Pick- 
ett's title,  how  Bramblett  and  Starke  claimed  under  Pickett,  and 
of  the  pending  litigation  between  Bramblett's  heirs  and  Pickett's 
heirs. 
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Acknowledging  the  powers  of  a  court  of  equity  to  protect  th6 
inierestfl  of  a  sub-purchaeery  and  to  give  to  a  bona  fide  posses- 
sor compensation  for  hisimprovements,  yet  the  complainant  was 
not  entitled  as  against  Pickett's  heirs  to  any  decree,  because  the 
interest  which  he  sets  up  in  equity  originated  after  the  litigation 
began  between  Bramblett's  heirs  and  Pickett's  heirs,  being  but  a 
mere  equity  asserted  under  Pickett's  title  (not  under  an  adver- 
sary patent),  it  is  concluded  by  the  decree  in  that  cause,  and  his 
settlement  and  improvements  being  made  under  such  an  inter- 
est, and  after  full  knowledge  of  the  pending  litigation,  be  baa 
no  claim  to  be  considered  as  a  possessor  bona  fide 

Decree  affirmed,  with  costs. 


The  position  aMumed  in  thia  caae,  that  a  aab-porchaaer,  in  whole  or  in 
part,  is  entitled  to  specifio  performance,  is  a  mere  dictnm.  In  Hancodi?9 
HtirB  y.  Hancock,  1  T.  B.  Mon.  121  [15  Am.  Dea  92],  the  oodrt  held  that 
the  covenantor,  to  convey  land,  cannot  be  compelled  to  convey  a  part  of  the 
premiaea  to  the  grantee  of  his  covenantee. 


Mobbison's  Administbatob  v.  Begkwteh. 

[4  T.  B.  HonoB,  73.] 

SsiorraL  VBOM  Asskrtino  Equitv. — If  the  maker  of  a  note  indnoes  another 
to  porohase  it,  on  the  promise  that  it  shall  be  paid,  he  is  thereby  estopped 
from  asserting  against  sach  porohaser  any  equity  he  may  have  had 
against  the  original  payee. 

AssiONiB  OF  ▲  NoT£  FOR  TUB  PcBCHASX-PRici  of  land  cannot  be  required, 
as  a  condition  of  its  collection,  to  give  bond  as  secnxity  of  the  title. 

PuBCBASBB  Restricted  to  his  Covehants. — One  who  accepts  a  convqranca 
with  ooTenanta  for  title,  upon  which  he  has  an  adequate  remedy  at  law, 
cannot  enjoin  the  assignee  of  a  note  for  part  of  the  porehsee  price,  be- 
oanse  of  an  incumbrance,  without  asking  a  readssion.  The  rale  is  other- 
wise if  tho  grantor  has  become  insolTent;  bat  if  he  were  inaolrent  at  the 
time  of  the  sale,  and  the  pnrchaaer  knew  this,  and  relied  vpoQ  cove- 
nants running  with  the  land  and  oontained  in  prior  conveyances,  he  is 
not  entitled  to  any  injunction. 

CumLiBmos  TO  Discharus  a  MoBTOAok — ^If  all  the  mortgaged  premiaea 
are  sold  to  didferent  persons,  in  separate  parcels,  they  musk  oontribute  to 
the  payment  of  the  mortgage  according  to  the  Tahie  oC  their  aereial 
parcels  when  it  was  executed;  but  if  the  asorigagor  retaana  any  part  of 
the  premiMB,  that  part  must  6f8t  be  subjected  to  the  aaort^^  before 
resort  can  be  had  to  the  puichasers  or  to  the  parts  sold. 

OCMKLUKO  MoRTOAGOR  TO  Givm  Sbccritt.--A  mortgagor  who  sells  part 
of  the  estate  and  refuses  to  pay  or  seoure  a  hiUnre  due  on  the  mgrt- 
gage  nu^»  by  the  assignee  of  anole given  to  him  for  part  ol  the  purchise 
pcice  of  the  lands  sold,  who  has  been  enjoined  frosa  its  ooDectMB.  be 
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compelled  to  give  Becnrity  on  tho  baUmce  of  his  estate^  for  the  sum  re< 
maining  due  on  the  mortgage.  And  when  such  secority  is  given  the 
injunction  agaunst  the  collection  of  the  note  will  be  dissolved. 

Ebbi JB  to  the  Shelby  circuit.  Bill  in  chancery.  The  opinion 
etfttes  the  case. 

lir^pieU,  for  plaintiffs. 

Mayea^  for  defendant. 

By  Court,  Mnxs,  J.  John  and  Upton  Beckwith  exhibited  this 
bill  to  be  relieyed  against  two  judgments  at  law,  of  five  hundred 
dollars  each,  obtained  against  them  by  the  plaintiff  in  error, 
Churchill,  on  two  notes  executed  by  them  to  Hugh  Morrison, 
one  of  which  was  assigned  to  Churchill  directly,  the  other  was 
assigned  by  Morrison  to  Levi  Taylor  and  by  him  to  Churchill. 
The  injunction  was  dissolvedj  pending  the  bill,  as  to  both  these 
judgments,  and  was  reinstated  as  to  one  of  them  by  two  of  the 
judges  of  this  court,  and  on  final  hearing  it  was  dissolved  as  to 
that  also;  but  by  the  decree  Churchill  was  not  allowed  to  take 
out  execution  until  he  entered  into  bond  in  the  clerk's  office, 
with  surety  approved  by  the  clerk,  conditioned  to  refund  the 
money  if  the  lot  for  which  the  notes  were  given  was  ever  lost  or 
taken  away  by  any  claim  superior  to  that  sold  and  conveyed  by 
Morrison  to  the  Beckwiths.  To  reverse  this  decree,  Churchill 
has  prosecuted  this  writ  of  error. 

We  need  say  nothing  of  the  decree  as  it  respects  one  of  the 
notes  and  judgments,  as  in  this  Churchill  has  been  successful, 
and  was  entitled  to  be  so,  because  it  is  shown  that  he  purchased 
that  note  from  Morrison  under  a  full  assurance  from  the  Beck- 
withs that  it  should  be  paid,  and  it  has  been  so  often  held  that 
the  obligor  or  payor  of  a  note  may  bar  any  equity  which  he 
may  have  against  the  obligee,  by  inducing  the  assignee  to  pur- 
chase it,  or  by  first  flattering  him  with  assurances  that  it  would 
be  paid,  that  it  is  now  unnecessary  to  cite  authorities  to  prove 
the  doctrine.  Besides,  of  this  part  of  the  decree  Churchill 
cannot  and  does  not  complain. 

The  equity  by  which  the  payment  of  the  second  and  last  note 
is  resisted,  is  the  question  which  claims  our  attention.  Various 
grounds  are  stated  in  the  bill,  but  all  except  one  is  controverted 
by  the  answer,  and  not  made  out  in  proof,  and  therefore  they  need 
not  be  noticed.  This  one  is  simply  this:  The  note  was  given 
by  Beckwiths  to  Morrison  as  one,  and  the  last  installment  due 
for  a  lot  of  ground  in  Louisville,  the  title  of  which  lot  had  been 
conveyed   by  Sarah  Beard  to   Fortunatus    Cosby,  and   from 
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Oosby  transmitted  by  sandiy  mesne  conveyances  to  Morrison^ 
and  by  Morrison  to  the  Beckwiths;  and  in  this  last  sale  it  was 
estimated  at  two  thousand  five  hundred  dollars  or  three  thou« 
sand  dollars.  The  prices  at  which  it  passed  in  previous  sales 
do  not  appear,  nor  by  what  kind  of  warranty.  When  Sarah 
Beard  conveyed  it  to  Cosby,  it  was  part  of  a  large  estate  con- 
veyed at  the  same  time,  the  whole  of  which,  together  with  the 
other  estate,  was  forthwith  mortgaged  to  her  by  Cosby  to 
secure  the  purchase-money.  The  representatives  of  Sarah 
Beard,  she  having  departed  this  life,  and  Cosby,  who  are  made 
parties  to  this  suit,  both  acknowledge  that  this  mortgage  is 
discharged,  except  a  small  sum,  perhaps  not  quite  equal  to  the 
note  now  in  contest.  This  sum,  Cosby  says,  he  would  have 
paid,  but  Sarah  Beard's  representatives  declined  to  receive  it 
until  the  event  of  some  contest  about  the  estate,  or  part  of  it, 
depending  in  the  federal  court  is  determined;  and  Mrs.  Beard's 
representatives  likewise  allege  that  they  have  concluded  not  to 
receive  it,  and  thus  the  mortgage  for  this  small  balance  is 
suffered  to  sleep  between  them.  To  guard  against  the  conse- 
quences of  this,  Churchill  was  not  allowed  execution  until  he 
executed  his  bond  of  indemnity. 

It  is  evident  that  the  decree  cannot  be  right.  For  upon 
what  principle  Churchill,  who  was  no  party  to  the  contract  be- 
tween Morrison  and  the  Beckwiths,  could  be  forever  kept  from 
his  money,  unless  he  would  bind  himseU  for  the  title  sold  by 
Morrison,  is  hard  to  be  discovered.  He  is  but  the  holder  of 
the  note  as  assignee,  claiming  money  first  from  the  makers  of 
the  note;  and,  secondly,  from  his  assignor,  and  by  the  decree 
be  is  forever  barred  from  doing  either.  A  perpetual  injunction 
would  be  a  preferable  attitude;  and  we  conceive  that  Churchill 
might  sustain  his  writ  of  error  to  reverse  the  decree,  even  if  the 
inevitable  consequence  were  a  x>orpetual  injunction.  But  it  is 
insisted  that  no  injunction,  either  perpetual  or  temporary,  ought 
to  be  granted,  because  the  contract  of  Morrison  with  the  Beck- 
withs has  been  executed  on  the  part  of  Morrison,  and  that 
Morrison  has  conveyed  with  a  covenant  of  warranty  and  seisin, 
and  therefore  the  Beckwiths  ought  to  be  compelled  to  rely  on 
their  remedy  on  the  warranty,  and  not  to  detain  any  part  of  the 
purchase-money,  and  that  as  their  bill  does  not  seek  to  rescind 
the  contract,  they  ought  not  to  be  allowed  to  stop  its  progress. 
It  is  true  the  bill  does  not  seek  to  set  aside  the  contract,  and 
we  readily  concede  that  they  ought  not  to  be  allowed  to  keep 
the  estate  and  money  both,  unless  under  special  circnmstances^ 
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and  for  other  porpoBes^  their  bill  can  be  sastained  on  othex 
grounds.  We  also  admit  that  equity,  in  general,  will  not 
grant  relief  when  the  contract  is  executed  by  warranty.  The 
grantee  must  then  be  compelled  to  rely  upon  it,  instead  of  con- 
testing the  payment  of  the  purchase-money. 

But  the  bill  in  this  instance  charges  that  Morrison  is  dead 
and  inaolyenty  and  his  estate  is  wholly  unable  to  remoye  the 
lien  or  incumbrance,  or  remunerate  his  grantee  in  case  the 
estate  is  lost.  In  such  case  it  id  competent  for  a  vendee  to  go 
into  equity,  without  intending  to  rescind  the  contract,  to  pro- 
cure the  appropriation  of  the  purchase-money  to  removing  the 
incumbrance,  and  on  Ihis  ground  alone  can  this  bill  be  held 
tenable.  The  answer  of  Churchill  admits  the  insolvency  of 
Morrison,  and  contends  that  he  was  known  to  the  complainants 
to  be  so  at  the  date  of  the  contract,  and  that  the  estate  was  sold 
to  pay  his  debts,  and  the  complainant  did  not  then  rely  upon  his 
warranty,  but  on  that  of  the  previous  grantors,  which  was 
assigned  by  Morrison's  grant,  the  grantors  in  which  are  amply 
solvent.  If  this  defense  were  made  out  in  proof,  it  might  be 
availing,  but  the  conveyances  from  these  men  are  not  filed, 
their  situation  is  not  shown,  nor  is  there  any  proof  of  Morri- 
son's embarrassment  when  he  sold  to  the  complainants. 

As  the  complainants  have  prima  facie  shown  a  ground  for 
coming  into  a  court  of  equity,  the  question  remains,  what  relief 
is  to  be  granted  ?  Is  a  perpetual  injunction  the  proper  relief? 
We  conceive  not.  If  that  is  granted,  the  complainants  may 
forever  keep  the  estate,  and  also  that  part  of  the  purchase- 
money.  The  proper  redress  must  be  to  awaken  the  mortgage 
from  Cosby  to  Sarah  Beard,  and  to  remove  its  effects  from  the 
estate  in  controversy.  If  that  can  be  done  without  the  applica* 
tion  of  the  money  in  contest,  then  Churchill  will  be  entitled  to  a 
dissolution  of  the  injunction;  but  if  a  part  of  this  money  is  neces- 
saxy  to  remove  the  burden,  then  the  complainants  can  be  entitled 
to  relief  as  to  such  part  only,  not  by  being  discharged  from  the 
payment  of  it,  but  by  directing  its  payment  for  their  security. 
By  inspecting  the  mortgage,  it  will  be  seen  that  the  estate  mort- 
gaged is  a  large  one  and  the  price  considerable,  and  all  but  a 
small  sum  is  now  paid.  It  is  a  weU  known  principle  that  a 
mortgage  binds  every  part  of  the  land  it  covers,  and  each  spot 
is  subject  to  its  ox>eration,  and  when  it  is  made  to  bear  on  pur- 
chasers of  different  parcels  from  the  mortgagor,  they  are  bound 
to  contribute  only  in  proportion  to  the  value  of  the  share  that 
each  holds,  fixing  that  value  at  the  date  of  the  mortgage: 
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Stevens  y.  Cooper,  1  Johns.  Ch.  430  [7  Am.  Dec.  499].  It  ia 
also  a  correct  doctrine,  that  as  between  these  purchasers  and  the 
mortgagor,  if  he  holds,  a  proportion  of  the  estate  himself,  such 
portion  must  first  be  subjected  entire.  If  it  discharges  the 
demand,  the  purchasers  are  clear;  if  it  does  not,  then  they 
must  contribute  proportionablj  to  make  up  the  residue.  Now, 
it  seems  more  than  probable,  even  if  Cosby  has  sold  the  whole 
estate  mortgaged  by  him,  so  that  the  balance  due  from  him 
must  fall  on  every  part  equally,  that  the  proportion  of  that 
balance,  which  will  fall  to  the  share  of  the  complainants,  will 
not  be  nearly  equal  to  the  sum  which  they  have  in  their  hands, 
now  claimed  by  Churchill.  But  if  Cosby  has  not  parted  with 
the  whole  estate,  but  still  retains  a  portion  thereof,  that  portion 
may  be  more  than  equal  to  the  discharge  of  the  balance  due  on 
the  mortgage;  and  these  facts  must  be  ascertained  before  it 
<3an  be  clearly  perceived  what  redress  is  to  be  given  to  the  com- 
plainants. 

The  proper  mode  to  ascertain  this  is  to  direct  an  account  to 
be  taken  by  a  commissioner  of  the  sums  paid  and  balance 
due  on  the  mortgage  between  Cosby  and  Mrs.  Beard's  repre- 
sentatives, showing  the  true  balance;  also  of  the  value  of  the 
whole  estate  mortgaged  at  the  date  of  the  mortgage,  and  of  the 
part  sold  by  Morrison  to  the  complainants,  so  that  the  propor- 
tion of  the  mortgage-mt)ney  chargeable  thereon  may  be  clearly 
«een.  By  the  same  proceeding  it  must  be  ascertained  whether 
Cosby  has  sold  the  whole  of  the  estate  mortgaged  by  him,  and 
to  whom,  or  whether  he  still  retains  a  portion  thereof,  and  of 
what  value.  By  the  same  commissioner  it  may  be  ascertained 
whether  Sarah  Beard's  representatives  still  refuse  to  receive  the 
money  from  Cosby,  or  Cosby  declines  paying  it.  If  they  re- 
ceive and  he  shall  pay  or  secure  it,  then  there  will  be  no  further 
obstacle  to  the  dissolution  of  the  injunction.  If  the  obstruc- 
tion is  not  thus  removed,  and  Cosby  shall  retain  at  this  time  a 
portion  of  the  estate,  amply  sufficient  to  discharge  the  balance 
-due,  and  he  will  not  otherwise  indemnify  the  complainants, 
then  he  must  be  compelled  to  execute  to  the  complainants  a 
mortgage  on  the  estate  so  retained  by  him,  defeasible  on  his 
paying  the  balance  due  to  Sarah  Beard's  representatives,  and 
keeping  them  indemnified  from  that  'incumbrance,  and  in 
either  of  these  events,  the  injunction  against  Churchill  must  be 
dissolved. 

But  if  it  shall  be  ascertained  that  Cosby  has  sold  the  whole 
^f  the  estate  mortgaged  by  him,  then  the  proportion  of  the 
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balance  due,  which  is  charg^eable  to  the  estate  now  in  contest^ 
must  be  decreed  to  Sarah  Beard's  representatiyes,  and  the  in- 
jonction  of  the  complainants  must  be  dissolved  as  to  the  resi- 
due. It  might  be  equitable  to  decree  the  amount  for  which  the 
injunction  shall  be  perpetuated  in  this  event  in  favor  of 
Churchill  against  Cosby,  as  he  would  be  entitled  to  stand  by 
substitution  in  the  place  of  a  purchaser  from  Cosby.  But  this 
can  not  be  granted  to  him  in  this  suit,  as  he  has  not  inter- 
pleaded with  Cosby,  or  shaped  his  defense  in  such  a  manner  as 
to  entitle  bim  to  a  decree  against  his  co-defendants.  His  claim 
in  this  respect  must,  therefore,  be  left  to  some  future  mode  of 
redress.  We  shall  barely  remark  that  in  making  the  assess- 
ment, and  inquiry  into  facts  directed  by  the  court  to  the  com- 
missioner, it  will  be  proper  that  the  commissioner  should  be 
authorized  to  receive  such  legal  evidence  touching  the  matters 
of  inquiry  as  either  party  may  produce,  and  also  to  apply  by 
appropriate  interrogatories  to  the  consciences  of  either  party 
concerned,  to  be  answered  on  oath.  It  will  be  easily  seen  that 
in  making  of  this  valuation,  and  assessment  of  the  ratio  of  con- 
tribution, the  whole  purchasers  under  Cosby  will  become  neces- 
saiy  parties,  or  they  will  not  be  bound  by  the  valuation  or  the 
proportionate  contribution  assessed  on  their  respective  shares. 
It,  therefore,  will  be  expedient  to  direct  the  commissioner  first 
to  ascertain  the  balance  due  on  the  mortgage,  and  whether  it  has 
been  or  could  be  extinguished  by  the  payment  of  Cosby,  or  any 
indemnity  herein  directed  to  be  given  to  the  complainants  by 
him,  and  if  this  can  not  be  done,  and  the  necessity  of  making 
the  assessment  on  all  the  purchasers  can  not  be  avoided,  then 
the  complainant's  bill  must  be  dismissed  without  prejudice,  un- 
less he  shall  in  a  reasonable  time  bring  all  the  present  holders 
of  the  estate  sold  by  Cosby  before  the  court. 

The  decree  must,  therefore,  be  reversed,  with  costs,  and  the 
cause  be  remanded  for  such  decree  and  proceedings  to  be 
therein  had,  as  may  not  be  inconsistent  w:ith  this  opinion. 

Bdbb,  O.  J.,  absent. 

CosTBiBmnoN  among  Fbbsons  holdino  Lands  Akpbcted  bt  Mobtoagb. 
—When  the  estates  of  two  or  more  penons  are  affected  by  a  common  mort- 
gage, or  other  incumbrance,  which  one  of  them  pays  for  the  benefit  of  all, 
it  is  a  well  established  role  of  equity  that  he  who  thns  redeems  may  hold  the 
whole  estate  until  the  others  pay  their  proportion  of  the  sum  paid  for  the 
redemption;  or  he  may  enforce  his  right  to  contribution  from  them,  by  suit 
in  equity:  Chtue  v.  WoodUmrif,  6  Gush.  143;  Oibson  v.  Crehore,  5  Pick.  146; 
Swame  v.  Penine^  9  Am.  Dec.  318;  Briacoe  v.  Potoer,  85  BL  420;  Allen  v. 
CUtHt,  17  Pick.  47.    In  AlUn  v.  Clark,  tupra,  Wilde,  J. ,  says:   '<  The  founda- 
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tion  of  oontribntion  is  a  principle  of  justice  and  equity;  and  where  there 
is  equal  equity,  and  there  is  an  incumbrance  on  land  belonging  to  different 
parties,  they  ought  each  to  contribute  towards  removing  it." 

EqUALTTT  of  EqUITT  KbOEBSARY  in  ObDEB   to  EnVOBCB  C029TBZBUn0K. 

— ^Bnt  in  order  to  entitle  such  parties  to  a  pro  rata  contribution  they  must 
stand  upon  the  same  equal  ground.  li^  therefore,  the  mortgagor,  after  hav- 
ing conveyed  the  whole,  or  a  part  of  the  mortgaged  premises,  by  warranty 
deed,  himself  satisfies  the  mortgage  debt,  he  is  not  entitled  to  contributioii 
from  his  grantees,  for  he  has  only  paid  a  debt  of  his  own  which  he  was  by 
his  covenants  bound  to  discharge.  For  the  same  reason  the  portion  of  the 
land  held  by  the  mortgagor  must  be  first  subjected  to  the  payment  of  the 
debt:  BaUa  v.  Ruddkk,  2  Iowa»  423;  MobiU  eU.  Co.  v.  Huder,  35  Ala.  713; 
Cumming  v.  Cumming,  3  Ga.  460;  NUes  v.  Harmon,  80  HL  396;  IgUhaH  v. 
Crane,  42  Id.  261;  Johnatm  v.  WUUams,  4  Minn.  260;  Cheever  v.  Fair,  5  CaL 
337;  Wallace  v.  Stevens,  64  Me.  226;  Lyman  v.  Lyman,  32  Vt.  79.  And  the 
heir  of  the  mortgagor  occupies  the  same  position,  for  as  the  court  says,  in 
Barberfs  east,  3  Coke,  11:  "If  a  man  be  seised  of  three  acres  of  land,  and 
acknowledges  a  recognizance,  or  a  statute,  etc,  and  enfeofib  A.  of  one  acre 
and  B.  of  another,  and  the  third  descends  to  his  heir;  in  this  case,  if  execu- 
tion be  sued  only  against  the  heir,  he  shall  not  have  contribution,  for  he 
comes  to  the  land  without  consideration,  and  the  heir  sits  in  the  seat  of  his 
ancestor."  If  the  mortgagor  make  two  or  more  deeds  of  different  parts  of 
the  mortgaged  premises  simultaneously,  to  different  grantees,  each  of  them 
will  be  bound  to  contribute,  for  they  stand  upon  an  equal  footing  as  regards 
the  incumbrance:  Adams  v.  Smilie,  50  Vt,  1;  Chase  v.  Woodbury,  6  Gush.  143. 
But  if,  as  in  the  latter  case,  one  of  two  such  grantees  neglects  to  put  his  deed 
on  record,  and  the  other,  after  recording  his  deed,  conveys  to  a  third  person, 
who  has  no  notice  of  such  unrecorded  deed,  he  will  not  be  liable  to  contribute 
to  the  payment  of  the  mortgage;  but  the  half  of  the  property,  which,  so  far 
as  appeared  from  the  record,  still  remained  in  the  hands  of  the  mortgagor, 
will  be  primarily  liable  to  the  payment  of  the  whole  debt. 

When  thb  Mobtoaoob  has  Convxted  to  Diffebent  Pubchasxbs  at 
DiTFEBENT  Tdcxs. — ^The  courts  of  Kentucky  and  Iowa  hold  that  where  sev« 
eral  parts  of  a  mortgaged  estate  are  conveyed  in  distinct  parcels  to  different 
persons  at  different  times,  the  several  owners  must  contribute  according  to 
the  value  of  their  portions  of  the  property:  Bates  v.  Buddiek,  2  Iowa,  423; 
Massie  v.  Wilson,  16  Id.  390;  Grffith  v.  Lovjell,  26  Id.  226;  Barney  v.  Myers, 
28  Id.  472;  Diel^  v.  Thompson,  8  B.  Mon.  313;  Burk  v.  Chrisman,  3  Id.  60; 
Poston  V.  Eubank,  3  J.  J.  Marsh.  45;  Hughes  v.  Craves,  1  litt.  317;  see,  also, 
Story's  £q.,  sec.  1233,  d.  In  Batts  v.  Buddiek,  the  court  thus  present  the 
arguments  in  favor  of  the  rule  adopted  by  them:  ''When  we  come  to  settle 
the  question,  however,  as  between  two  grantees  purchasing  different  parcels 
of  the  incumbered  premises,  at  different  times,  there  is  no  more  moral  obliga- 
tion on  the  one  to  pay  than  the  other.  Both  of  them  have  purchased  premi- 
ses that  are  alike  affected  by  a  lien,  which  neither  created  or  undertook  to 
pay.  The  purchased  premises  are  liable  to  be  sold,  because  of  the  failure  of 
their  grantor  to  dischai^  his  undertaking,  and  not  because  of  any  failure  on 
their  part.  In  such  cases,  their  interest  is  common,  their  rights  are  equal, 
and  there  should  be  equality  of  burden.  It  is  difficult  for  us  to  see  why  the 
last  purchaser,  any  more  than  the  first,  sits  in  the  seat  of  the  grantor."  And, 
in  Dickey  v.  Thompson,  Marshall,  C.  J.,  says  this  rule  "has,  by  repeated 
recognition  and  announcement  from  this  court,  acquired  the  chttaoter  and 
weight  of  a  rule  of  property." 
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Bot  although  this  role  is  firmly  established  in  the  two  states  above  referred 
to^  in  mosti  if  not  aU,  of  the  other  states,  after  some  flactnation  in  the  earlier 
decisions  in  New  York,  Massachusetts,  Pennsylvania  and  Ohio»  a  different 
one  has  been  adopted.    The  role  in  snoh  cases,  first  laid  down  by  Chancellor 
Kent  in  Oill  v.  Lyon^  1  Johns.  Ch.  447,  is,  that  where  each  subsequent  pur- 
chaser has  actual  or  ooDstmctiTe  notice  of  each  prior  conveyance  by  the  mort- 
gigor  of  portions  of  the  premises,  the  mortgagee  must  sell  the  land  in  the 
inverw  order  of  its  alienation,  so  that  the  portion  last  conveyed  shall  be  first 
applied  to  the  satisfaction  of  the  mortgage.    This  rule  was  approved  in  the 
following  cases  in  New  York:  Chwea  v.  Diekenmm,  5  Johns.  Ch.  235;  S.  C, 
9  Cow.  403;  Skeel  v.  Spraker,  8  Paige,  182;  Chiion  v.  Knapp^  6  Id.  35;  Oouver- 
mmr  v.  Lynch,  2  Id.  300;  ^teywMn<  v.  Hall,  2  Barb.  Ch.  151;  Chapman  v. 
Wut,  17  N.  T.  125;  IngalU  v.  Stockman,  10  Id.  178;  Howard  Ins.  Co.  v.  Hal- 
«ey,  8  Id.  2?71.    And  tiie  current  of  American  authority  seems  to  be  almost 
oniform  in  its  favor:  Mobile  etc  Co,  v.  Huder,  35  Ala.  713;  Cummmg  v.  Cum- 
aung,  3  Ga.  460;  NUes  v.  Harmon,  80  HI.  396;  Iglehart  v.  Crane,  42  Id.  261; 
McCnllum  v.  Turpie,  32  Ind.  146;  Day  v.  Patterson,  18  Id.  114;  Shepherd  v 
Adams,  32  Me.  63;  Holden  v.  Pike,  24  Id.  427;  George  v.  Wood,  9  Allen,  80; 
Soger  Y.  Tupper,  35  Mich.  134;  MeKinney  v.  Miller,  19  Id.  142;  Johnson  v. 
WUUams,  4  Minn.  260;  Broum  v.  Simons,  44  K.  H.  475;  HiU  v.  MeCarter, 
27  N.  J.  £q.  41;  MowU  v.  Potts,  23  Id.  188;  Com.  Bank  qf  L.  Erie  v.  W.  B. 
Bank,  11  Ohio,  444;  Cary  v.  Folsom,  14  Id.  365;  NeUons  v.  Truax,  6  Ohio 
St  97;  Cowden*s  Estate,  1  Pa.  St  267;  Warren  v.  Sewnett,  4  Id.  114;  Carpen- 
ter V.  Koons,  20  Id.  222;  Meng  v.  Houser,  13  Rich.  Eq.  210;  Miller  v.  Bogers, 
49  Tex.  398;  Boot  v.  Collins,  34  Vt  173;  Lyman  v.  Lyman,  32  Id.  79;  Jones 
V.  Myrick,  8  Gratt  179;  Conrad  v.  Harrison,  3  Leigh,  532;  Aiken  v.  MUwaukee 
SSL  P.  B.  B.  Co.,  37  Wis.  469;  Wor(h  v.  HUl,  14 Id.  559;  Nailer r.  Stanley, 
13  Am.  Bee  691,  and  note.     The  reason  of  the  rule  is  thus  ably  presented  by 
the  court  in  i^Tt^eav.  Mormon,  80  IlL  396:  '*  Where  the  owner  of  land  mortgaged 
conveys  »  portion  of  it  with  wazranty,  it  is  his  duty  to  protect  the  grantee 
against  the  mortgage,  and,  in  foreclosing  the  mortgage,  it  is  just  and  right  that 
it  should  be  satisfied,  if  may  be,  out  of  the  portion  of  the  land  which  remains 
in  the  mortgagor,  and  that  it  should  be  first  charged  with  the  debt.    This 
protects  the  interest  of  the  purchaser  of  the  part,  and  makes  the  mortgagor 
but  pay  his  own  debt  out  of  his  own  land.    It  saves  such  purchaser  from  loss 
and  injury,  and  does  no  harm  to  any  one  else.    And  should  the  mortgagor 
convey  the  portion  remaining  in  him  to  a  second  purchaser,  he  takes  the  land 
as  it  was  in  the  hands  of  the  mort^];agor,  subject  to  the  equity  of  being  first 
charged  with  the  payment  of  the  mortgage-debt,  and  it  is  thus  equitable  that 
the  portion  of  the  land  held  by  the  second  purchaser,  should  first  be  sold  for 
the  satisfaction  of  the  debt^  before  resort  is  had  to  the  land  of  the  first 
pnrehaaer." 


EiBBT  V.  Ghitwood's  Administratobs. 

[4T.B.MonKiB,01.] 
CooTEEACf  nr  Wbitino  Kexd  not  be  Alleoxd. — ^In  assumpsit  for  the  price 

of  land  sold,  the  complaint  need  not  allege  that  the  contract  was  in 

writing. 
Dnm  OF  BiCBDnrr.—The  power  of  the  legislature  to  provide  for  the  sale 

of  the  property  of  a  decedent  to  pay  lus  debts  is  unquestionable. 
BnoAL  Aci8  AuTBORiziNO  the  sale  of  the  lands  of  infant  heirs  to  pay  the 

debts  of  their  ancestor  are  constitutionaL 
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AasDMPsiT.  Appeal  from  the  Gh^ennp  eizeait  The  opinion 
Biates  the  case. 

THpieU,  for  plaintifh. 

Barry,  for  defendant. 

By  Court,  Mnxs,  J.  The  administrators  of  John  B.  Chitwood 
brought  this  acUon  of  assumpsit  against  the  appelLmt  in  the 
court  below  and  dechuped  in  four  counts;  to  the  whole  of  which 
the  appeUant  severally  demurred.  The  demurrers  were  over- 
ruled, and  a  writ  of  inquiry  awarded,  and  judgment  was  ren- 
dered against  him  on  the  assessment  of  damages;  and  to  re- 
Terse  it  he  has  appealed. 

No  other  questions  present  themselves,  except  those  which 
arise  from  the  face  of  the  dechiration.  The  counts  are  all  nearly 
the  same  in  substance;  or  at  least  agree  in  the  material  facts, 
which  are  as  follows:  An  act  of  the  general  assembly,  passed 
on  the  fourteenth  of  December,  1821,  entitled  "  an  act  for  the 
benefit  of  the  widow  and  heirs  of  John  B.  Chitwood,''  author- 
izing his  administrators  to  sell,  at  public  auction,  certain  pieces 
or  lots  of  land  at  a  credit  fixed  by  the  act,  taking  bond  and 
security  for  the  price,  and  directing  them,  together  with  the 
widow  of  the  decedent,  to  convey  the  land,  and  that  the  convey- 
ance should  pass  the  legal  estate;  that  the  sale  should  be  made 
for  the  purpose  of  paying  the  debts  of  the  decedent,  and  the 
price  of  the  land  should  be  so  applied  by  the  administrators, 
and  if  any  balance  remained  in  their  hands  it  should  be  dis- 
tributed as  other  assets,  they  first  giving  bond  and  security  in 
the  county  court  for  the  due  execution  of  the  duty  and  trust 
imposed  on  and  confided  to  them  by  the  act. 

They  aver  that  they  complied  with  all  the  requisitions  of  the 
act,  and  after  proper  notice,  exposed  to  sale,  by  auction,  one  of 
said  lots,  and  the  appellant  became  the  purchaser,  being  the 
highest  bidder,  at  the  credits  directed  by  the  act;  that  he  failed 
to  give  bond  and  security  agreeably  to  the  terms  of  the  sale; 
that  they,  in  conjunction  with  the  widow  of  the  decedent,  exe- 
cuted and  acknowledged  and  tendered  to  him  the  conveyance  in 
due  form,  but  that  he  refused  to  complete  the  contract,  and  to 
execute  his  notes  with  security  according  to  the  act,  and  terms 
of  the  sale.  In  one  or  more  of  the  counts  they  aver  that  they 
actually  conveyed;  but  in  others  they  aver  the  tender  of  a  con- 
veyance, and  as  in  the  latter  shape,  the  case  is  most  favorable 
to  the  appellant,  we  shall  in  that  form  consider  it. 

The  first  ground,  on  which  the  judgment  of  the  court  below 
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on  {he  demmrer  is  lesisted  is,  that  the  contract  for  the  sale  of 
hinds  set  ont  in  the  declaration  is  by  parol,  and  can  not  be  en- 
forced bj  action,  consistent  with  the  provisions  of  the  act  of 
assembly,  entitled  **  an  act  to  prevent  frauds  and  perjaries." 
It  might  be  a  question,  whether  this  sale,  directed  by  a  special 
act  of  assembly,  could  come  within  the  proyisions  of  the 
general  act.  But  waiving  that  inquiry,  we  come  to  another 
which  precludes  it;  can  the  appellant  avail  himself  of  the  act 
to  prevent  frauds  and  perjuries,  on  a  demurrer  to  the  declara- 
tion? It  has  been  a  long  established  rule  that  on  a  demurrer 
to  a  declaration  in  assumpsit,  that  statute  could  not  be  relied 
on.  The  reason  of  the  rule  is,  that  although  a  declaration  may 
not  show  a  writing,  yet  a  writing  may  be  given  in  evidence  in 
support  of  the  declaration,  su£Scient  to  take  the  case  out  of  the 
statute,  and,  therefore,  on  demurrer,  the  court  could  not  see 
that  there  was  no  writing. 

The  only  way  to  get  round  the  rule  in  this  case  is  by  con- 
tending that  the  act  of  assembly,  passed  in  1812,  1  Dig.  L.  K. 
264,  which  raised  unsealed  writings  to  the  grade  of  sealed,  and 
requires  the  same  action  to  be  brought  on,  and  the  same  con- 
sideration to  be  given  to  them,  as  if  sealed,  has  destroyed  the 
role,  or  removed  the  reason  for  it,  and  that  as  such  writings 
must  now  become  the  foundation  of  the  action,  in  debt  or  cove- 
nant, and  not  evidence  to  support  it,  and  as  assumpsit  accord- 
ing to  the  repeated  decisions  of  this  court,  can  not  be  maintained 
on  them,  it  follows  that  no  writing  sufficient  to  take  the  case 
ont  of  the  statute,  can  be  presumed  to  exist,  as  the  declaration 
shows  none,  and,  therefore,  the  exception  is  good  upon  demurrer. 
If  the  act  last  recited  brought  every  writing  unsealed,  purport- 
ing to  be  an  acknowledgment  of  a  contract  to  the  grade  of  a 
sealed  instrument,  there  would  be  no  escaping  of  this  conclu- 
sion. But  it  is  only  those  vmtings  which,  by  a  fair  construction 
of  the  expressions  used,  stipulate  ''for  the  payment  of  money 
or  property,  or  the  performance  of  any  act  or  acts,  duty  or 
duties,'*  that  can  come  within  this  act.  Now  it  can  easily  be 
perceived  that  there  may  be  writings  acknowledging  facts  sim- 
ply, and  making  admissions  that  promises  and  agreements  have 
been  made,  which  do  not  stipulate  as  the  latter  act  requires,  but 
may  be  such  memorandums  signed  by  the  parties  as  vrill  take 
the  case  out  of  the  influence  of  the  statute  of  frauds.  They  may 
be  insufficient  to  base  an  action  upon,  and  yet  may  be  good 
evidence  in  assumpsit,  to  prove  that  there  had  been  such 
pronuses.    The  reason,  then,  for  not  noticing  the  statute  of 
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frauds  upon  a  demurrer  to  the  declaration,  although  weakened, 
and  rendered  applicable  to  fewer  cases  than  it  was  before  the 
act  of  1812,  is  not  destroyed  and  still  exists,  and  still  has  its 
operation,  and  forbids  an  escape  on  demurrer  by  the  statute  of 
frauds. 

The  remaining  points  relied  on  by  the  appellant  are,  that  the 
private  act  of  assembly,  authorizing  the  administrators  of  Chit- 
wood  to  sell  the  lands  belonging  to  his  infant  heirs,  and  to  con- 
vey them  in  conjunction  with  his  widow,  is  unconstitutional, 
and,  therefore,  inoperative  and  void,  and  that  as  he  consequently 
could  get  no  title  to  the  land  purchased  by  their  sale  or  deed, 
he  had  a  right  to  disaflSrm  the  contract  as  not  obligatory  on  his 
part.  The  power  of  directing  the  sale  of  real  estate  of  infants, 
descending  to,  or  even  devised  them  from  their  ancestor,  or  by 
their  testator,  has  frequently  been  exercised  by  the  legislature 
of  Kentucky,  as  will  be  evinced  by  an  inspection  of  numerous 
private  acts  in  our  code.  The  exercise  of  such  power  has  been, 
at  least  in  one  instance,  resisted  by  the  executive  department; 
but  has  not  been  hitherto  a  subject  of  minute  investigation  in 
the  judicial  department.  Indeed,  these  acts  are  so  various  in 
their  natures,  and  different  in  their  circumstances  and  objects, 
that  no  one  general  constitutional  provision  could,  perhaps, 
embrace  the  whole,  and  many  must  rest  on  their  particular  cir* 
cumstances,  and  be  opposed  by  different  constitutional  provis- 
ions. In  the  legislative  department  they  have  not  been  adopted 
vnthout  opposition  arising  from  constitutional  objections,  and 
it  is,  perhaps,  a  matter  of  regret  that  so  many  have  passed  that 
body. 

One  great  objection  to  them  seems  to  be,  that  the  power  of 
infants  over  their  real  estate  is  denied  to  them  by  the  general 
laws  of  the  land,  and  while  their  own  volition  is  thus  restrained, 
And  their  hands  tied,  these  special  laws  dispose  of  their  estate 
without  their  concurrence,  and  without  permitting  them  to  be 
consulted;  and  whether  the  legislature  can  dispose  of  their  real 
estate  or  take  it  from  them  by  laws  which  operate  like  the  revo- 
cation of  a  grant,  consistently  with  every  constitutional  provis- 
ion, is  a  question  of  much  importance.  But,  as  observed,  the 
particular  circumstance  of  each  case,  and  the  object  of  the 
legislature  in  making  each  act,  may,  and  ought  to  be  considered 
as  deciding  on  each  of  these  acts.  We  shall  proceed  to  consider 
the  provisions  of  the  one  now  before  us.  Its  preamble  recites 
that  Chitwood  died  in  debt,  and  considerably  embarrassed,  so 
that  his  personal  estate  would  not  be  sufficient  to  pay  his  debts, 
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without  Belling  the  slayes  of  the  estate,  which  would  much  more 
injure  the  widow  and  heirs  than  the  sale  of  the  realty.  The  act 
then  directs  the  estate  to  be  sold  as  described  in  the  declaration; 
that  the  administrators  shall  dispose  of  the  proceeds  in  dis- 
ehaige  of  the  debts,  and  distribute  the  balance,  if  any,  as  other 
assets  in  their  hands,  and  that  the  widow  and  administrators 
shall  unite  in  the  conveyance. 

The  power  of  the  legislature  to  subject  real  estate  to  the  pay- 
ment of  debts,  can  not  be  questioned  at  this  day.  It  was 
adopted  by  this  state  in  its  infancy,  and  has  long  received  the 
sanction  of  every  department  of  the  government.  Such  estate 
is  not  only  subjected  in  the  hands  of  the  debtor  himself ,  but  the 
law  has  pursued  it  in  the  hands  of  the  heirs  and  devisees,  and 
made  them  subject  to  actions  on  contracts,  in  which  they  were 
not  expressly  bound,  for  the  purpose  of  reaching  the  real  estate 
to  them  descended  or  devised.  After  judgment  agaiust  them, 
the  officers  of  the  law  are  directed  to  seize  and  dispose  of  it, 
and  pass  the  title,  either  temporarily  or  forever,  without  con- 
sulting them  or  asking  their  consent  to  these  proceedings;  and 
that  on  these  plain  principles,  that  the  creditor  has  a  moral  lien 
on  all  the  estate  of  the  debtor,  as  the  f  and  which  he  has  trusted; 
and  as  the  constitution  is  adopted  for  the  express  purpose  of  se- 
euxing  to  the  citizens  **  the  enjoyment  of  the  right  of  life,  liberty 
and  property,"  the  end  would  not  be  answered  if  the  debtor  should 
be  allowed  to  keep  the  "  property"  of  the  creditor,  and  also  the 
fund  which  he  had  trusted:  and  as  the  general  laws  reaching 
that  fund  were  adopted  by  the  consent  of  the  community,  in 
accordance  with  the  objects  and  purposes  of  the  constitution, 
every  individual  is  estopped  to  say  that  he  does  not  consent  to 
this  disposition  of  his  estate  for  the  purpose  of  paying  his 
debts. 

As  tins  estate  of  Chitwood,  therefore,  was  subject  to  his  debts 
in  the  hands  of  his  heirs,  and  might,  by  a  mode  already  pointed 
out  by  law,  have  been  taken  from  them,  we  conceive  it  was 
competent  for  the  legislature  to  change  that  mode,  and  to  direct 
the  administrators,  instead  of  the  sheriff,  to  expose  and  convey 
the  estate  to  the  purchaser,  and  apply  the  proceeds  in  discharge 
of  the  debts.  Such  a  proceeding  might,  probably,  be  more 
beneficial  to  the  heirs,  and  carried  with  it  the  dower  of  the 
widow  by  her  consent,  which  under  the  general  law  could  not 
be  conveyed  by  the  sheriff.  In  coming  to  this  conclusion,  we 
wish  it  understood  that  we  exclude  any  inference  favorable  to 
the  legislative  disposition  of  real  estate  for  any  purpose  other 
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than  an  appropriation  of  it  to  debts  which  could  reach  it  by  the 
general  laws  of  the  land.  Other  cases  must  be  left  unpreju- 
diced till  a  proper  case  occurs.  We  are  aware  that  one  objec- 
tion which  presents  a  question  of  acknowledged  difficulty, 
presents  itself  against  legislatiye  transfers  of  estates  without 
the  consent  of  the  owner,  and  that  is,  is  such  a  proceeding 
within  the  scope  of  legislative  authority,  or  is  it  a  power  belong- 
ing to  other  departments  of  goyernment,  or  to  individuals  them- 
selves, and  not  granted  by  our  compacts  to  either  department. 
This  we  leave,  also,  till  a  proper  case  occurs  for  its  discussion^ 
as  we  have  seen  that  the  power  of  subjecting  estates  to  debts  is 
within  the  compact,  and  already  conceded  to  legislative  au- 
thority. 

The  only  plausible  difficulty  that  could  occur  in  the  act  be- 
fore us  on  the  principles  upon  which  we  haye  gone,  is  that  by 
the  general  laws  Chitwood's  slayes  were  liable  to  his  debts  be- 
fore his  lands,  and  the  act  has  caused  his  land  to  change  places 
v?ith  the  slayes  and  to  become  first  subject,  without  consulting 
his  children,  and  thus  far  they  are  placed  in  a  worse  situation 
than  under  the  general  law.  To  this  we  answer  that  we  can 
not  see  on  this  demurrer  and  the  face  of  the  act  that  this  pro- 
ceeding is,  in  fact,  more  to  their  prejudice  than  the  disposition 
of  the  slaves.  The  act  expresses  the  contrary,  and  the  appel- 
lant has  not,  by  any  proper  plea,  shown  that  such  was  not  the 
fact.  The  amount  of  the  debts  of  decedent  is  not  shown.  It 
may  be  sufficient  to  take  both  land  and  slaves,  and  the  slaves 
are  not  exempted  by  the  act  and  they  may  yet  be  sold;  and  it 
is  impossible  to  tell  that  this  transfer  of  the  preference  of  the 
estate  to  be  first  subjected  by  the  act  from  the  infants  them- 
selves to  the  administrators,  has  taken  away  their  rights.  We 
know  that  both  lands  and  slaves  were  subject,  the  slayes  first 
and  the  lands  last;  but  if  the  debts  are  sufficient  to  coyer  all, 
as  all  can  be  reached,  we  can  not  say  that  any  constitutional 
right  of  the  infants  is  violated,  for  while  the  act  seems  to  sup- 
pose that  the  slaves  may  Ve  sayed,  it  does  not  pretend  to  screen 
them,  if  the  magnitude  of  the  debts  require  them  to  go. 

Whether,*  therefore,  this  argument  ought  or  ought  not  to  pre- 
yail,  we  need  not  now  determine.  For  if  the  appellant  intended 
to  rely  upon  it,  he  ought,  by  proper  pleadings,  to  haye  shown 
the  amount  of  the  debts  and  that  the  slayes  would  have  paid 
the  whole,  and  that  the  legislature,  by  placing  the  lands  in 
front,  had  transferred  them  without  the  consent  of  the  heirs, 
and  thus  placed  them  in  a  situation  where  they  must  be  taken 
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away,  when,  had  they  been  left  under  the  general  laws,  they 
could  not  have  been  touched.  Such  an  issue  might  hare  re- 
quired of  us  an  answer  to  this  point,  but  we  do  not  meet  it  in 
the  record.  For  if  the  debts  are  sufficient  for  the  whole  fund, 
and  all  must  be  taken,  it  is  wholly  immaterial  which  is  taken 
first,  and  it  was  competent  for  the  legislature  to  say  that  either 
might. 

The  judgment  must  therefore  be  affirmed  with  damages  and 
coats. 

Bibb,  C.  J.,  absent. 

Ih  an  Action  oir  a  Gontbact  within  thb  Statute  of  Fbauds,  thb 
PLAnrnvr  need  not  ALLsax  that  the  Gontbact  was  in  Wbitinq^— It  ii 
»  well  reoognued  rale  of  pleading,  both  at  law  and  in  equity,  that  the  plaint 
iff,  in  pleading  a  contract  or  agreement  required  by  the  statute  of  frauds  to 
be  in  writing,  need  not  show  in  his  declaration  or  bill  whether  sach  contract 
ia  written  or  unwritten:  1  Chit.  PL  244;  Prke  v.  Weaver,  13  Gray,  272; 
CkampUn  v.  Paruh,  11  Paige,  405;  Walker  v.  Hiehards,  39  K.  H.  269;  Per- 
rme  ▼.  Peachman,  10  Ala.  140;  MuUaly  v.  Holdm,  123  Mass.  583;  EUioU  v. 
Jennessj  111  Biass.  29;  McDoweU  v.  Ddap,  2  A.  E.  Marsh.  33;  VasaauU  v. 
Mdwardi,  43  GaL  458;  Eeher  v.  Bohn,  45  Md.  27& 

"At  common  law  it  was  unusual  and  unnecessary  to  allege  that  the  con* 
tract  for  the  breach  of  which  the  action  was  brought,  was  entered  into  in 
writing:"  WakefUtd  v.  Oreenkood,  29  GaL  597.  And  it  is  well  settled  that 
no  change  has  been  made  in  the  rules  of  pleading  by  the  statute  of  frauds;  so 
that,  when  a  contract  or  agreement  is  declared  upon  generally,  without  stat- 
ing whether  it  is  in  writing  or  not,  it  will  be  presumed  to  be  in  writing:  Crasi 
V.  Everts^  28  Tex.  523;  Dawmm  v.  MiUer,  20  Id.  171;  DoggeU  ▼.  Patterson, 
18  Id.  158;  Walsh  v.  KaUenburgh,  8  Minn.  127;  LivingsUm  t.  SnUth,  14  How. 
Pr.  490;  JUartm  v.  McFadin,  4  litt.  240;  Cbztne  v.  Graham,  2  Paige,.  177. 
The  court  in  discussing  this  subject,  in  Walker  y.  Sichards,  39  N.  H.  259, 
■ay:  "  But  this  distinction  was  early  established  in  England  in  relation  to 
atetnte  requisitions,  that  where  an  act  of  parliament  makes  writing  neces- 
■ary  to  a  common  law  matter,  where  it  was  not  before  necessary,  in  declaring 
upon  that  matter,  it  is  unnecessary  to  allege  it  to  have  been  in  writing,  al- 
though  it  must  be  proved  in  evidence;  but  where  the  matter  is  created  by  an 
act  (tf  parliament,  and  required  to  be  in  writing  to  be  available  for  sustaining 
an  action,  it  must  be  pleaded  with  all  the  circumstances  required  by  the  act 
to  render  it  actionable.  Hence,  a  collateral  promise  which  is  required  by  the 
alatute  of  frauds  to  be  in  writing,  but  was  good  at  common  law  without  writ- 
ing, need  not  be  declared  upon  as  having  been  in  writing.  This  distinction, 
althou^  it  constitutes  an  exception  to  the  general  rules  of  pleading,  has  been 
too  long  recognised,  and  is  sanctioned  by  too  many  precedents  and  decisions, 
to  be  overthrown.*'  "And  this  presumption  of  the  existence  of  a  memoran- 
dnm  such  as  the  law  requires,  extends  throughout  the  whole  case;  so  that  if 
it  does  not  affirmatively  appear  that  there  is  no  memorandum,  the  plaintiff 
will  not  be  nonsuit  for  omitting  to  produce  one,  and  after  verdict  the  exist- 
eace  of  it  will  be  presumed:"  Browne  on  Stat  of  Frauds,  sec.  505;  Long  r. 
Lewis,  16  Ga.  154;  EUmg\,  Vanderlyn,  4  Johns.  237;  Cozine  v.  Graham,  2 
Paige,  177;  Talbot  v.  Bowen,  1  A.  K.  Marsh.  437;  MiUer  v.  Drake,  I  Gaines, 
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€5;  Carrowayr.  Andermmt  1  Humph.  61;  Dayton  v.  Williams,  I  Doug. (Mich.) 
31.  When  it  appears  from  the  face  of  the  bill  or  declaration  that  the  con- 
tract was  within  the  statute,  and  nothing  is  alleged  which  would,  in  equity, 
have  the  effect  to  take  it  out  of  the  operation  of  the  statute,  the  defendant 
may  demur.  This  is  the  doctrine  of  the  American  and  later  English  decis- 
ions, although  a  different  one  was  maintained  by  some  of  the  earlier  English 
judges:  Browne  on  Stat,  of  Frauds,  sec  609;  Field  ▼.  Hutchinson,  1  Bear. 
S99;  Cozine  v.  Qra:ham,  2  Paige,  177;  StoUxer  ▼.  SkOes,  3  Gilm.  529;  Meach 
f .  Stone,  1  Chipm.  182. 

Li  Indiana,  the  code  requires  that  a  copy  of  a  contract  in  writing  which  is 
the  foundation  of  an  action  shall  be  filed  with  the  complaint^  and  if  it  is  not 
alleged  to  be  in  writing,  and  no  such  copy  is  filed,  the  presumption  will  arise 
that  the  contract  is  not  in  writing,  and  if  it  be  such  a  contract  as  the  statute 
requires  to  be  in  writing,  the  objection  may  be  taken  by  demuirer;  Harper 
V.  MiUer,  27  Ind.  277;  King  v.  Enterprise  Ins.  Co,,  46  Id.  4a 
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[4  T.  B.  MosBOB,  U2.] 

Procbxdinos  Estabtjbhtng  or  ANif T7LLINO  WiLLS  are  t»  rem  and  bind  the 
whole  world.  All  persons  interested  may  become  parties  and  present 
proofs,  either  for  or  against  the  establishment  or  annulment  of  the  wilL 

Wills  mat  bb  Pbjesented  for  admission  to  probate  by  either  an  executor, 
legatee  or  devisee. 

Wbit  of  Ebbob,  who  must  Join  ik. — Generally  a  judgment  or  decree  is 
an  entire  thing,  and  therefore  all  affected  by  it  must  join  in  the  writ  of 
error;  but  if  the  judgment  be  several  in  its  nature,  a  several  writ  of 
error  lies.  A  judgment  establishing  a  will  is  several  in  its  character,  and 
each  person  affected  may  severally  prosecute  his  writ  of  error,  or  all  may 
join  in  one  writ. 

Rbfubligatiok  of  a  Will  is  not  essential  where  the  testator  erases  the 
name  of  one  of  the  executors  and  inserts  another  in  its  place. 

Revocation  of  a  Will,  so  as  to  require  a  republication,  does  not  result 
from  the  striking  out  of  a  devise,  or  of  the  name  of  an  executor. 

Ebbob  to  the  Shelby  county  court.  A  writing,  purporting  to 
be  the  will  of  George  Wells,  was  produced  in  the  county  court 
of  Shelby,  and  offered  for  probate  by  the  executor  therein 
named,  at  the  March  term,  1817.  After  hearing  the  testimony 
of  the  subscribing  witnesses,  the  court  decided  the  proof  insuf- 
ficient, and  refused  to  record  the  will.  At  the  succeeding  July 
term,  another  attempt  was  made  to  prove  the  same  will,  but  the 
court  decided  that  the  former  judgment  was  a  bar. 

In  the  year  1822,  Peyton  Wells,  then  an  infant,  and  one  of 
the  devisees,  applied  to  the  same  court  to  institute  new  pro- 
ceedings to  have  the  same  will  admitted  to  record,  but  the  court 
overruled  the  application  on  the  ground  that  the  first  adjudica- 
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iion  was  a  l>ar  to  Boch  proceedings.  To  reverse  this  decision  he 
sued  oat  a  ^wzit  of  error  to  this  court,  where  the  decision  of  the 
ecmnty  ooxirt  ^was  affirmed:  5  Litt.  278.  The  other  facts  are 
.stated  in  the  opinion. 

JbXbotand  TFicik^;^6,  for  pbuntiffs. 

CriUenden^  for  defendants. 

By  Ck>urt9  Mills,  J.    This  is  a  case  on  the  same  will  which 

was  before  this  court  on  a  former  occasion,  as  reported  in  5  litt. 

273,  to  wbich  reference  is  made.    This  writ  of  error  is  sued 

out  to  reverse  the  first  order  of  the  county  court,  rejecting  the 

wUl,  made  in  1817,  and  fully  explained  in  the  report  referred  to. 

The  defendants  in  error  have  pleaded  the  statute  of  limitations, 

and  the  plaintiffs  in  error  have  replied  infancy  and  coverture, 

and  the  parties  on  this  point  have  referred  the  facts,  as  well  as 

the  law  arising  thereon,  to  the  court  without  a  jury. 

In  the  will  there  are  many  legatees,  consisting  of  the  children 
of  the  testator,  by  different  wives,  and  only  a  few  of  them  have 
united  in  this  writ  of  error.  All  who  have  sued  out  the  writ 
have  brought  themselves  by  unquestionable  proof  within  the 
savings  of  the  statute.  But  one  of  the  legatees,  who  has  a  joint 
interest  with  the  plaintiffs,  and  who  has  not  united  in  the  writ, 
is  not  shown  to  be  within  the  saving  of  the  act,  and  it  is  now 
contended  tbat  either  the  writ  is  defective  and  can  not  be  sus- 
tained, because  that  legatee  has  not  joined,  or  that  if  it  can,  it 
must  be  considered  as  if  that  legatee  was  joined,  and  that  of 
course  all  are  bound.  The  proceedings  in  the  county  court  to 
establish  and  admit  wills  to  record,  can  not  be  reduced  to  the 
ruks  of  other  legal  proceedings  by  proper  parties;  and  the  writ 
of  error  here,  in  its  original  features,  very  illy  suits  the  case, 
and  yet  it  is  applied  to  it.  The  jurisdiction  is  peculiar,  and  the 
sentence  or  decision,  as  held  before  in  this  case,  is  a  proceeding 
in  rem^  and  is  conclusive  against  the  world,  or  all  who  were  not 
parties  or  privies.  Such  was  the  proceeding  of  the  ecclesias- 
tical courts  in  England,  as  to  the  proof  of  wills  in  matters  re- 
lating to  personalty,  and  in  many  of  the  American  states  as  to 
both  personal  and  real  estate:  1  Starkie'sEv.  230.  The  reason 
given  for  this  is  that  all  others  who  have  an  interest  may  become 
parties,  if  they  choose  to  do  so;  and  if  they  become  parties, 
each  has  a  right  to  choose  his  attitude,  either  as  actor  or  reus. 
Hence  it  was  held  in  the  former  opinion  in  ttiis  case,  that  eithei 
the  executor  or  legatee  was  a  suitable  person  to  present  and 
prove  a  will,  and  in  the  proceeding  each  legatee  may  act  eithei 
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as  plaintiff  or  defendant.  If  it  is  the  interest  of  one  not  to 
proye  the  will,  he  may  decline  it,  if  to  prove  it  he  may  either 
do  it,  or  decline  it,  or  oppose  it,  as  he  pleases. 

If,  then,  the  persons  concerned  may  choose  their  attitude  in 
the  court  below,  may  sustain  or  oppose  the  will,  or  do  either, 
it  follows  that  they  may  act  in  the  same  manner  in  this  court, 
and  that  their  rights  here  are  the  same;  otherwise  the  powers 
of  this  court  could  not  be  commensurate  with  that  of  the  court 
of  original  jurisdiction,  nor  could  the  rights  of  the  parties  here 
be  the  same.  There  they  may  act  as  their  interest  or  inclination 
leads  them;  here  they  would  be  compelled  to  act  by  technical 
roles,  the  reason  of  which  did  not  apply  to  the  case.  Qenerally  a 
judgment  or  decree  between  original  parties  is  an  entire  thing, 
and  from  the  entirety  of  the  sentence  arises  the  joint  nature  of 
the  writ  of  error,  and  all  affected  must  join.  In  this  case  the 
judgment  or  sentence  is  seyeral  in  its  nature  and,  therefore,  a 
scTcral  writ  of  error  lies,  and  although  more  than  one  may  join 
yet  the  writ  is  to  be  treated  as  a  seyeral  writ,  and 

The  expressions  of  the  statute  which  saye  those  entitled  to 
such  writ,  who  labor  under  disability,  save  eveiy  one  who  can 
sue  the  writ  alone.  As  in  this  writ  all  are  under  disability,  and 
more  were  not  compelled  to  join,  all  who  haye  joined  must  es- 
cape the  bar.  Even  if  this  conclusion  is  not  without  its  difficul- 
ties the  contrary  conclusion  will  leave  still  more.  This  court 
will  be  closed  while  the  inferior  courts  are  open  to  the  choice  of 
the  parties  as  to  prosecution,  defense,  or  neutrality,  in  the  con- 
troversy*  A  number  of  new  rules  must  be  created,  settling  in 
every  controversy  who  must,  and  who  must  not,  join  in  the  writ; 
who  must  be  plaintiffs,  who  defendants,  and  who  may  look  on 
while  the  rest  manage  the  contest.  To  form  these  rules  we 
would  have  no  principle  and  no  guide.  We  had,  therefore,  at 
once,  better  leave  it  to  the  same  rules  which  govern  the  inferior 
courts,  and  that  is,  the  choice  of  each  party  as  to  his  side,  and 
deem  the  controversy  one  which,  from  its  nature,  can  not  com- 
pel any  one  to  associate  himself  and  blend  his  fate  with  others. 
We,  therefore,  conclude  that  the  writ  in  this  case  is  not  barred. 

This  brings  us  to  the  merits  of  the  controversy.  The  will  is 
clearly  proved  by  the  subscribing  witnesses  and  the  capacity  of 
the  testator  can  not  be  questioned.  It  was  published  and  ac- 
knowledged when  executed  at  first.  Some  time  afterward  the 
testator  sent  for  the  writer  and  one  of  the  witnesses  to  the  will, 
and  suggested  to  him  his  determination  to  change  one  of  the  ex- 
ecutors named  in  the  will  and  a  desire  to  substitute  another  in 
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his  stead.  The  draftsman  then  erased  the  name  of  that  execu- 
tor in  the  will  and  inserted,  in  the  same  place,  the  name  of 
another  individual,  whom  the  testator  chose  as  executor,  and 
after  this  erasure  and  insertion  there  was  no  formal  republica- 
tion of  the  will  before  the  same  or  other  witnesses,  according  to 
the  requisites  of  the  statute,  and  this  is  the  only  ground  relied 
on,  as  yacating  the  will. 

It  must  strike  every  one  who  hears  this  statement  that  to  make 
such  an  act  a  rcYocation  of  a  will,  once  valid  and  well  executed, 
is  to  torture  the  act  of  the  testator,  to  speak  a  language  directly 
contrary  to  his  evident  intention;  and  intention  must  always  be 
sought  for  in  express  revocations.  This  erasure  did  not,  and 
could  not,  affect  a  single  devise  or  bequest,  but  rather  confirmed 
them.  So  well  settled  is  the  law  on  this  subject,  that  striking 
out,  without  republication,  even  the  name  of  a  devisee,  after  the 
publication  of  a  will,  has  been  held  to  be  a  revocation  pro  tanto 
only:  6  Jac.  L.  D.  441.  Much  stronger  is  the  reason  for  not 
holding  the  exchange  of  the  name  of  an  executor  a  revocation. 
The  power  of  the  executor  generally  extends  to  the  personal 
estate  only;  he  may  be  appointed  or  exchanged  with  one  wit- 
ness only. 

The  judgment  of  the  county  court  is,  therefore,  held  errone- 
ous, and  must  be  reversed,  with  costs;  the  will  must  be  admit- 
ted to  record  in  this  court  as  fully  proved,  and  then  remanded 
to  the  court  below,  there  to  be  recorded  and  preserved  as  fully 
proved  in  this  court. 

Bras,  0.  J.,  absent. 


Mobgan's  Heibs  V.  Booke's  Heibs. 

[4T.B.]fOBBOK,291.] 

A  TausKEB,  MoBiOAOXB,  Tenant  vob  Livb  or  Pubghaskr,  who  gets  an  ad- 
'vantage  by  being  in  poeaeflsion,  and  purchases  an  outstanding  title  or 
ineombranoe,  can  not  use  it  for  his  own  benefit,  but  must  be  considered 
as  holding  it  in  trust  for  him  under  whose  title  he  entered.  A  court  of 
equity  will,  however,  lend  its  aid  to  secure  or  reimburse  all  advances 
properly  made  by  a  trustee  or  agent  to  fortify  the  title. 

Ebbob  to  the  Fayette  circuit.    Bill  in  chancery.    The  opinioo 
states  the  case. 

Baggin  and  TripleU^  for  plaintiffs. 

WUMiffe^  for  defendants. 
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By  Conrt,  Bibb,  G.  J.  Abijah  Woods  obtained  from  th« 
commissioners  a  certificate  of  his  right  to  a  settlement  for  fotir 
hundred  acres,  on  the  waters  of  Boone's  creek,  adjoining  Col. 
David  Bobinson's  survey  to  the  east,  including  a  small  sinking 
spring  which  empties  into  a  big  pond,  and  the  pre-emption  of 
one  thousand  acres.  The  pre-emption  warrant  was  obtained. 
No.  720,  in  the  name  of  Austin  Eastin,  assignee  of  Abijah 
Woods,  entered  in  June,  1780,  surveyed  September  27, 1788» 
for  Austin  Eastiu,  assignee  of  Abijah  Woods,  as  to  seven  hun- 
dred and  ninety-two  acres,  on  the  uinth  of  December,  1788. 
Samuel  Boone,  being  the  proprietor  of  the  warrant,  caused  the 
whole  warrant  and  survey  to  be  assigned  by  Austin  Eastin  to 
Charles  Morgan. 

On  the  ninth  of  February,  1791,  Charles  Morgan  obtained  a 
grant  in  his  name,  as  assignee  of  Austin  Eastin,  as  assignee  of 
Abijah  Woods,  for  seven  hundred  and  ninety-two  acres,  upon 
the  survey  of  1788.  On  the  ninth  of  April,  1791,  Charles  Mor- 
gan executed  to  Samuel  Boone  his  obligation  to  convey  to  him, 
according  to  the  quantity  of  land  which  Morgan  should  ob- 
tain, and  Boone  should  maintain  a  good  right  to  out  of  the 
aforesaid  pre-emption  of  Austin  Eastin,  assignee  of  Abijah 
Woods,  which  had  been  assigned  to  said  Morgan,  a  like  quan- 
tity to  be  taken  where  Boone  then  lived  out  of  Morgan's  claim 
of  one  thousand  three  hundred  acres,  and  the  deficiency  made 
up  in  the  lands  of  equal  quality  on  the  waters  of  Licking, 
within  fifteen  miles  from  where  the  trace  from  Stroud's  station 
to  the  upper  Blue  Licks  crosses  Hinkston's  fork.  The  title  to 
be  made  as  soon  as  it  could  be  truly  determined  what  quantity 
of  land  the  said  Morgan  had  a  good  right  to  in  the  assigned  pre- 
emption. 

On  the  same  day,  Boone,  by  his  writing,  also  under  seal,  re- 
citing Morgan's  bond  to  Boone,  agreed  with  Morgan  to  discount 
ten  acres  of  land,  which  Boone  had  received  satisfaction  fc^, 
from  Wade,  and  also  so  much  land  as  shall  be  said  Morgan's  pro- 
portion of  the  surplus  gained  in  Lis  survey  of  one  thousand  three 
hundred  acres,  and  Bichard  Wade's  and  Leonard  K.  Bradley's 
surveys  included,  together  making  five  hundred  acres,  according 
to  the  agreement  between  Morgan  and  Bradley,  and  that  all'for- 
mer  contracts  and  writings  concerning  said  exchange  of  lands  be- 
tween them  should  be  void.  On  the  tenth  of  January,  1795, 
Samuel  Boone  assigned  Morgan's  obligation  to  Samuel  Boone, 
jun.,  and  Boger  Jones.  On  the  twenty-fifth  of  January,  1817, 
the  assignees,  together  with  Leonard  E.  Bradley,  whom  Jones 
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and  Boone  acknowledge  to  be  entitled  to  part  of  the  land, 
exhibited  their  bill  against  Moigan,  and  charge  that  Morgan 
bad  taken  posseeeion  under  the  pre-emption  assigned  to  him  by 
Boone»  and  obtained  a  patent  in  his  own  name,  and  had  held 
free  and  peaceable  possession  under  said  patent  of  five  hundred 
and  twentj-one  acres  thereof  for  thirty-three  or  thirty-four 
years,  that  being  the  quantity  saved  of  said  claim;  that  Morgan 
holds  but  two  hundred  and  forty-seven  acres  of  the  claim 
whereon  said  Samuel  Boone  was  settled  by  Morgan,  for  the 
whole  of  which  they  claim  conveyance;  that  Morgan  has  no 
other  lands  whereof  to  satisfy  his  said  obligation  to  Boone,  hav- 
ing fraudulently  conveyed  away  the  lands  which  came  within 
the  description,  or  if  he  retains  any  such  he  will  not  discover 
them. 

They  pray  a  conveyance  of  the  two  hundred  and  forty-seven 
acres,  and  the  balance  to  be  conveyed  to  Bradley,  if  Morgan  has  the 
lands  to  make  up  thequantity  of  five  hundredand  twenty-one  acres; 
if  not,  then  compensation  in  damages  for  the  deficiency.  Morgan . 
denies  that  five  hundred  and  twenty-one  acres  are  saved,  but  only 
one  hundred  and  forty  acres  of  Wood's  pre-emption,  and  claims 
the  discount  of  ten  acres  and  of  one  hundred  acres  or  upward 
for  surplus,  according  to  Samuel  Boone's  writing  bearing  date 
even  with  the  bond.  The  defendant  exhibits  a  copy  of  a  letter 
dated  on  the  seventeenth  of  December,  1816,  to  the  complain- 
ants, in  which  he  pro£fers  to  come  to  a  settlement  and  to  convey 
the  land  according  to  his  bond;  as  it  was  then  clearly  to  be  as- 
certained how  much  land  they  are  entitled  to,  the  dispute  with 
the  interfering  claim  of  Bobinson  being  settled,  proposing  to 
meet  them,  if  not  later  than  ten  o'clock  of  that  day,  at  any 
suitable  place;  and  if  they  cannot  agree,  then  to  submit  it  to 
arbitration  and  enter  into  bond  in  heavy  penalty  to  abide  the 
award;  if  they  fail  to  meet,  he  threatens  the  most  extravagant 
demands  for  rent  of  the  cleared  land,  at  eight  dollars  per  an- 
num for  every  acre  in  their  possession,  and  to  sell  the  land,  etc. 
The  defendant  also  states  that  Bobinson  brought  suit  against 
him  upon  an  interference  with  said  Wood's  pre-emption,  and  in 
that  suit  the  court  of  appeals  directed  how  the  pre-emption 
entry  should  be  surveyed;  that  he  then  relinquished  any  fur-» 
iher  controversy  with  the  interfering  claimants,  where  their 
patents  were  older,  and  yielded  to  such  superior  claims  and  to 
the  settlement  right  of  Woods;  that  only  one  hundred  and  forty 
acres  of  the  pre-emption  will  be  saved,  to  only  thirty  acros 
whereof  the  complainants  are  entitled. 


166  MoBGAN  V.  Boons.  [Sentackj, 

July  29,  1820,  Moxgan  filed  an  amended  answer,  by  which 
he  states  that  und^r  the  exchange  he  put  Boone  into  possession 
of  a  tract  supposed  to  contain  two-hundred  and  fortynseven  acres, 
but  which  he  has  reason  to  belieye  contains  about  three  hun- 
dred acres;  that  after  a  tedious  litigation  he  got  the  opinion  of 
the  court  of  appeals,  May  8, 1803,  in  printed  decisions,  direct- 
ing the  position  of  Woods's  settlement  and  pre-emption,  which 
so  surveyed  gives  to  Boone's  claim  one  hundred  and  seventy- 
eight  acres,  the  residue  of  the  survey  being  taken  by  Bobinson's 
settlement  and  pre-emption,  Woods's  settlement,  and  Craig's 
treasuiy  warrant;  that  taken  by  Bobinson's  claim,  appearing  to 
have  been  with  the  consent  of  Boone  by  compromise,  the  portion 
taken  by  the  settlement  of  Woods  belongs  to  the  respondent, 
and  by  the  rule  of  decisions  has  the  preference  where  the  settle- 
ment and  pre-emption  of  the  same  party  covers  the  same  land 
as  here.  He  charges  that  Austin  Eastin  entered  the  pre-emp- 
tion to  cover  the  settlement;  that  Woods  had  no  hand  in  it,  and 
Boone  claimed  under  Eastin;  the  residue  taken  by  Craig's 
claims,  whose  grants  are  the  elder,  and  from  the  shape  given 
by  the  court  of  appeals  to  Woods's  claim,  it  became  manifest 
that  the  title  of  Craig  was  paramount  for  the  land,  outside  of 
the  figure  directed  for  Woods  in  the  case  aforesaid,  and  to 
avoid  an  ejectment  by  Craig,  that  the  respondent  admitted  his 
right  and  purchased  the  land,  and  received  Craig's  title  on  the 
twenty-fourth  of  August,  1811,  which  land  the  respondent  had 
sold  to  Jacob  Fishback,  and  purchased  Craig's  title  to  prevent 
Fishback  from  being  ousted;  that  in  the  tract  of  two  hundred 
and  forty-seven  acres  there  is  a  surplus  of  twenty-four  and 
three  quarters  acres,  which  Boone  by  his  agreement  is  bound 
to  account  for;  which,  with  the  ten  acres  mentioned  in  said 
covenant,  deducted  from  the  land  saved,  leaves  only  a  balance 
of  one  hundred  and  forty-four  and  one  quarter  acres  which  this 
respondent  has  ultimately  obtained  under  the  exchange  for  the 
two  hundred  and  forty-seven  acres,  but  which  contains  three 
hundred  acres;  and  therefore  he  prays  that  the  complainants 
restore  the  residue,  offering  by  his  answer  to  convey  the  quan- 
tity of  one  hundred  and  forty-four  and  one  quarter  acres  laid 
off  in  some  reasonable  shape. 

It  appears  in  evidence  that  on  the  twenty-seventh  day  of 
September,  1788,  a  survey  for  three  himdred  acres  was  made 
for  Abijah  Woods,  upon  his  settlement,  by  Charles  Morgan,  as 
deputy  surveyor,  but  it  docs  not  appear  that  any  grant  was  ever 
obtained  upon  that  survey  to  Woods,  Morgan,  or  any  one  else; 
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that  on  the  same  day,  by  Charles  Morgan,  as  deputy  surveyor, 
aDd  by  the  same  chain-carriers  and  marker^,  the  survey  for 
Austin  Eastin,  assignee  of  Abijah  Woods,  for  seven  hundred 
and  ninety-two  acres,  was  made,  including  the  survey  of  three 
hundred  acres,  made  on  the  settlement.  On  the  ninth  of  De- 
cember, 1788,  the  survey  of  seven  hundred  and  ninety-two 
acres  was  assigned  to  said  Charles  Morgan  by  said  Eastin,  and 
carried  into  grant  to  Morgan,  the  assignee;  that  as  early  as 
1787  said  Charles  Morgan  sold  part  of  the  land  so  surveyed  by 
Tirtoe  of  the  pre-emption  to  Jacob  Fishback;  another  part  to 
Compton,  and  leased  to  Hathaway,  all  three  of  whom  settled 
on  the  land  in  that  year;  that  said  Morgan  and  his  vendees 
and  his  tenants  have  ever  since  held  possession;  that  the  inter- 
ference between  Bobinson's  settlement  and  pre-emption,  and 
Morgan,  assignee  of  Woods's  pre-emption,  was  on  the  second  of 
July,  1814,  compromised  by  the  owners  of  Bobinson's  claim  of 
the  one  part,  and  by  Boone  and  Fishback,  as  the.  agents  of 
Morgan,  of  the  other  part,  whereby  a  dividing  line  was  agreed 
and  established,  and  mutual  releases  executed,  so  that  the 
quantity  of  five  hundred  and  twenty-one  acres  of  Woods's  pre- 
emption  was  left  to  Morgan. 

On  the  twenty-fourth  of  August,  1811,  a  deed  was  executed 
by  John  Craig  to  Charles  Morgan,  in  consideration  of  one  dol- 
lar for  parts  of  Craig's  grants  of  two  hundred,  two  thousand, 
and  one  thousand  acres,  being  so  much  thereof  as  interfered 
with  the  pre-emption  of  Woods.  This  deed  is  a  mere  quitclaim, 
expressing  that  Craig  is  not  to  be  accountable  in  any  way. 
Samuel  Boone  died,  and  his  heirs  were  made  complainants. 
By  an  amended  bill,  the  heirs  of  Samuel  Boone,  sen.,  the  as- 
signor, were  made  parties,  and  answered,  confessing  the  assign- 
ment and  right  of  the  complainants.  It  was  also  stated  that 
said  Boone  died  intestate,  and  that  no  administration  has  been 
granted,  and  Charles  Morgan's  heirs  were  made  parties  upon 
his  death. 

Upon  the  hearing  the  circuit  judge  took  five  hundred  and 
twenty-one  acres  to  be  the  quantity  of  Woods's  pre-emption, 
saved  to  Morgan;  he  credited  the  ten  acres  agreed  to  be  dis- 
counted, and  by  his  interlocutor  ordered  a  survey  to  ascertain 
the  quantity  of  land  in  the  tract  of  Morgan,  which  he  agreed  to 
convey  to  Boone,  called  two  hundred  and  forty-seven  acres,  which 
snrplns  above  two  hundred  and  forty-seven  appeared  to  be  twenty* 
nine  acres,  making  two  hundred  and  seventy-six,  to  which  add 
tan  acres,  gives  two  hundred  and  eighty-six  acres  to  be  de- 
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ducted  from  five  hundred  and  twentj-one  acres,  leaving  twc 
hundred  and  thirty-five  acres;  for  which  Morgan  should  pay 
in  damages,  not  showing  that  he  had  any  land  to  satisfy  that 
part  of  Boone's  claim,  according  to  the  obligation.  The  dam- 
ages were  fixed  by  reference  to  the  value  of  the  land  at  the 
date  of  the  obligation  with  interest  thereon  at  the  rate  of  five 
per  cent.,  and  a  jury  being  impaneled,  found  the  value  of  two 
hundred  and  thirty-five  acres  at  three  hundred  and  ninety-one 
dollars  and  sixty-seven  cents,  interest  thereon  at  five  per  cent., 
to  be  six  hundred  and  thirty  dollars  and  ninety-one  cents,  amount- 
ing together  to  one  thousand  and  twenty-two  dollars  and  fifty- 
eight  cents.  Thereupon  a  final  decree  was  pronounced  that 
Morgan  should  convey  to  the  complainants  two  hundred  and 
seventy-six  acres  aforesaid,  on  which  Morgan  had  settled 
Boone,  and  stipulated  to  convey,  and  for  the  residue  short  of 
five  hundred  and  twenty-one  acres,  that  he  should  pay  the 
damages  assessed  and  costs,  from  which  Morgan's  heirs  ap- 
pealed. 

The  great  effort  in  Morgan's  answer  is  to  avail  himself  of  a 
decree  of  the  court  of  appeals,  involving  part  of  the  land,  in 
which  a  figure  was  given  for  the  pre-emption,  and  by  holding 
Boone  to  that,  get  the  benefit  of  other  claims,  viz. :  the  settle- 
ment of  Woods'  and  Craig's  elder  grants,  and  of  Bobinson's  as 
so  many  losses  to  Boone,  and  gains  to  himself.  He  has  not 
pretended  any  eviction  by  title  paramount,  but  endeavors  to 
show  that  he  might  possibly  have  been  evicted,  if  the  adverse 
claimants  had  asserted  their  claims  in  due  time,  and  with  the 
effect,  he  thinks,  due  to  their  strength,  and  the  weakness  of 
Woods's  pre-emption.  But  he  has  never  been  evicted,  nor  sued 
but  by  Bobinson;  that  suit  ended,  not  in  an  eviction,  but  by  a 
oompromise,  leaving  five  hundred  and  twenty-one  acres  of  the 
pre-emption  assigned  by  Boone  to  him  untouched,  and  safe.  As 
to  the  settlement  survey  of  Woods,  it  has  never  been  carried 
into  grant.  Morgan  says  he  owns  it.  How  did  he  acquire  it? 
When ?  What  did  he  pay  for  it?  Nothing.  As  to  Craig's  elder 
grants,  they  never  were  used  against  the  survey  and  entry  of 
Woods's  pre-emption,  which  in  dignity  was  superior  to  Craig's 
treasury  warrants.  When  did  Morgan  purchase  in  this  out- 
standing legal  title  of  Craig  ?  In  1811 ,  after  a  continued  adver^ 
sary  possession  of  Morgan,  commencing  simultaneously  with 
the  survey  for  Woods,  in  1788,  and  never  disturbed  by  Craig. 
What  did  Morgan  pay  for  this  title  ?  The  deed  says  one  dol-> 
lar.     The  evidence  induces  a  belief  that  Morgan  did  not  pay 
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even  that.  Morgan  does  not  claim  to  have  paid  anything,  nor 
does  he  ask  any  compensation  for  anything  he  has  paid  in  per- 
fecting, defending,  or  maintaining  the  claim  assigned  by  Boone. 
There  is  no  evidence  nor  allegation  that  he  has  paid  one  dol- 
lar. The  evidence  taken  is,  so  far  as  it  goes,  that  Boone  and 
Fishhack  paid  the  expenses  of  the  sait  with  Bobinson;  Morgan 
being  at  a  distance,  and  not  attending  to  it.  From  1787,  down 
to  the  time  of  the  decree,  he  has  had  the  use,  occupation 
and  benefit  of  five  hundred  and  twenty-one  acres  (and  part  of 
the  time  of  seven  hundred  and  ninety-two  acres),  assigned  by 
Boone,  while  Boone  has  had  the  possession  and  benefit  of  the 
tract  called  two  hundred  and  forty-seven  acres,  with  the  sur- 
plus of  twenty-nine  acres,  and  the  ten  acres,  in  all  but  two  hun- 
dred and  eighty-six  acres. 

The  utmost  that  Morgan  could  be  allowed  in  equity  would 
be  to  exhibit  his  account  and  evidences  of  the  advances  made 
by  him  for  the  purchase  of  the  claims  conflicting  with  the 
patent  under  which  he  held,  as  the  assignee  of  Boone;  and 
thereupon  to  put  Boone  to  his  election  to  consider  Morgan  as 
his  agent  and  trustee  in  making  the  advances,  and  acquiring 
those  titles  or  claims  of  title;  or  if  Boone  would  not  elect  so 
to  consider  him,  then  for  Morgan  to  surrender  the  possession 
he  acquired,  and  held  under  Boone's  claim,  and  use  those  con- 
flicting claims  in  warfare.  It  is  a  general  principle  that  if  a 
trustee,  mortgagee,  tenant  for  life  or  purchaser,  gets  an  advan- 
tage by  being  in  possession,  or  behind  the  back  of  the  party  in- 
terested, and  purchases  in  an  outstanding  title  or  incumbrance, 
he  shall  not  use  it  for  his  own  benefit,  and  the  annoyance  of 
him  under  whose  title  he  entered,  but  shall  be  considered  as 
holding  it  in  trust.  It  is  sufficient  for  this  doctrine  to  refer  to 
the  case  of  ffolHdge  v.  GHUespie,  2  Johns.  Ch.  83,  84,  in  which 
Chancellor  Kent  has  given  references  to  many  cases,  old  and 
new. 

Morgan  has  not  asked  to  be  considered  as  trustee;  ho  does 
not  pretend  to  have  paid  a  dollar,  but  wishes,  as  the  person 
in  possession  under  Boone,  with  a  continued  possession  of 
about  nine  and  thirty  years,  to  set  up  outstanding  claims  never 
set  up  against  him,  but  now  united  with  the  possession  as 
claims  superior  and  paramount  to  Boone's.  A  court  of  equity 
will  lend  its  aid  in  reimbursing  or  securing  all  reasonable  and 
fit  advances  by  an  agent,  trustee  or  purchaser,  to  fortify  the 
title;  but  will  never  permit  or  aid  an  attempt  to  betray  or  inval- 
idate the  title.     These  rules  have  been  long  settled  and  well 
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approved.  Thej  conduce  to  good  faith,  confidence  and  fail 
dealing.  They  preserve  that  equality  between  the  vendor  and 
vendee,  as  to  gain  and  loss,  by  purchasing  in  adversary  claims, 
which  equity  delights  in,  and  has  established  as  a  maxim. 

The  defendant  did  not  deny  the  long  continued  and  uninter- 
rupted possession;  he  did  not  show  a  willingness  to  convey  the 
lands  to  make  up  the  deficiency  of  the  quantity,  nor  that  he 
had  lands  to  comply  with  his  contract;  but  claimed  possession 
of  part  even  of  the  two  hundred  and  forty-seven  acres  to  be  re- 
delivered. By  his  letter,  before  suit,  he  manifested  a  spirit  of 
reluctance  and  evasion,  which  well  warranted  the  complainants 
to  resort  to  a  court  of  equity.  Neither  did  his  answers  show 
any  disposition  to  comply  with  his  contract;  and  therefore  the 
costs  were  properly  adjudged  against  him.  For  decreeing  to 
the  complainants  so  much  of  the  lands  engaged  as  Morgan 
could  convey,  and  damages  for  the  residue,  which  he  was  un- 
able to  convey,  according  to  contract,  the  precedents  of  McOon- 
neVs  Heirs  v.  Dunlap*8  Devisees,  Hard.  41  [3  Am.  Deo.  723],  and 
Jones  V.  Shaclde/ord,  2  Bibb,  410,  will  suffice. 

Of  the  rule  of  compensation,  the  appellants  have  no  cause  of 
complaint. 

Decree  affirmed  with  costs. 


See  Grem  v.  Winter,  7  Am.  Deo.  475;  McOlamahan  v.  WeOs,  12  UL  41SL 


Leigh  v.  Eyebheabt's  Executob. 

[4  T.  B.  MonoB,  879.] 

FoBOXD  Deed  may  nr  Equity  be  decreed  to  be  delivered  up  and  onoeled. 
Cases  Decidbd  ik  England  Since  1776  are  not  anthority  in  the  oonrta  of 

Kentucky,  and  must  not  be  read  therein. 
A  Defendant  can  not  be  Requibed  to  Answeb  aa  to  the  forgery  of  a 

deed  which  the  bill  eeeks  to  have  canceled  aa  forged. 
Pebpetuatino  Tbstihony  of  Foboebt. — A  party  prejudiced  by  a  paper 

alleged  to  be  forged,  may  frame  hia  bill  lo  aa  only  to  perpetuate  eyidenoe 

of  the  forgery,  or  may  add  a  prayer  that  the  paper  be  aurrendered  and 

canceled. 

Afpkal  from  the  Washington  ciroait.    Bill  in  ohanoexy.    The 
opinion  states  the  case. 

Crittenden,  for  plaintiff. 

Hardin  and  Mayes,  for  defendant. 

By  Court,  Bibb,  0.  J.    Upon  bill  filed  by  Martin  Everheart, 
executor  of  Martin  Everheart,  deceased,  the  court  decreed  against 
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that  a  release  and  assignment  held  by  him,  purpoLting 
to  have  been  executed  by  the  testator,  should  be  delivered  up 
to  be  canceled,  as  not  the  act  or  writing  of  the  testator.  From 
this  decree  Leigh  has  appealed.  The  other  subjects  of  com- 
plaint, being  decreed  against  the  complainant,  are  not  before 
the  court  and  need  not  be  stated. 

In  this  court,  two  questions  are  made  by  the  counsel  for 
Leigh:  1.  The  jurisdiction  of  a  court  of  equity  to  decree  the 
release  to  be  delivered  up  to  be  canceled  upon  the  case  stated 
in  the  bill;  2.  As  to  the  question  of  fact.  First.  The  re- 
lease and  assignment  relates  to  certain  debts  due  to  the  testa- 
tor and  Leigh  in  Louisiana,  upon  an  adventure  as  partners  in  a 
boat-load  of  produce,  sent  from  Washington  county  in  1819, 
and  to  moneys  collected,  or  to  be  collected,  from  that  adven- 
ture, due  to  them,  or  either  of  them;  and  the  paper  alleged  to 
be  forged  purports,  for  natural  love  and  affection  for  his  daugh- 
ter Polly,  the  wife  of  Leigh,  and  because  he  had  not  advanced 
her  as  he  had  his  other  two  daughters,  to  release  and  assign  to  his 
daughter  Polly  and  her  husband,  Henry  Leigh,  all  his  interest  in 
those  moneys  collected,  or  to  be  collected,  and  to  bar  all  claims 
against  them,  up  to  the  date  thereof,  June  2, 1821.  To  perpetuate 
the  evidence  of  the  execution  of  this  release  and  assignment, 
Leigh  had  exhibited  his  bill  against  said  Martin  Everheart,  ex- 
ecutor, and  Sarah  Everheart,  executrix  of  the  testator,  Martin 
Everheart,  and  against  the  heirs  and  distributees;  to  which  the 
executor  had  answered,  and  depositions  had  been  taken.  To  these 
proceedings  Martin  Everheart  in  this  bill  refers.  As  this  assign- 
ment and  release  related  to  partnership  debts,  which  were  in 
the  hands  of  Leigh,  and  properly  to  be  collected  by  him  as  the 
survivor,  and  also  to  other  matters  concerning  the  interests  of 
the  plaintiff,  as  executor,  and  affecting  his  interest  as  a  dis- 
tributee, we  think  the  court  had  jurisdiction  to  order  it  to  be 
canceled,  if  void,  and  delivered  to  the  executor,  whose  interests 
were  liable  to  be  affected  by  it.  Where  deeds  have  appeared 
void  on  their  face,  the  decisions  have  oscillated  as  to  the  pro- 
priety of  a  decree  for  their  surrender.  Some  of  the  chancellors, 
supposing  that  in  such  cases  there  was  no  ground  for  inter- 
fering, because  the  production  of  the  instrument  at  law  would 
defeat  the  demand  upon  it.  Others  have  decreed  such  deeds  to 
be  delivered  up,  upon  the  ground  that  although  they  could  not 
be  useful  to  the  party  against  whom  the  surrender  is  demanded, 
yet  they  might  be  prejudicial  to  the  interests  of  the  other  party; 
they  might  defeat  the  ends  of  justice;  they  might  form  a  cloud 
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upon  the  title  or  interests  of  the  parties  seeking  the  relief.  Pre- 
cedents are  not  wanting  where  deeds  not  appearing  void  on  their 
face  have  been  decreed  to  be  delivered  up  to  the  party  against 
whom  they  might  be  prejudicial.  Where  the  deed  does  not  ap- 
pear to  be  void  on  its  face,  but  its  want  of  obligatoiy  effect 
depends  on  proof  aliunde  and  on  collateral  circumstances,  there 
seems  to  be  great  propriety  in  the  exercise  of  jurisdiction  by  a 
court  of  chancery,  in  ordering  it  to  be  delivered  up. 

The  act  of  1807,  chap.  7,  p.  28,  enacts:  ''That  reports  and 
books  containing  adjudged  cases  in  the  kingdom  of  Great  Britain, 
which  decisions  have  taken  place  since  the  fourth  of  July,  1776, 
shall  not  be  read,  nor  considered  as  authority  in  any  of  the 
courts  of  this  commonwealth."  This  prohibition  places  decis* 
ions  of  such  foreign  courts  exactly  where  they  ought  to  stand,  in 
reference  to  other  courts,  not  subordinate  and  subject  to  their 
control.  As  obligatory  rules,  by  force  of  authority,  they  have 
none.  But  so  far  as  the  reasoning  and  illustrations  of  principles, 
contained  in  those  reports,  can  enlighten  the  understanding 
and  persuade  the  judgment  they  are  useful,  and  have  been  used 
out  of  court.  The  leading  cases  upon  this  question  of  jurisdic- 
tion are  decided  since  1776,  and  may  be  found  in  a  note  to  the 
case  of  Eyan  v.  McMcUh,  3  Bro.  Ch.  c.  18 — in  the  notes,  1  Madd. 
Gh.  184-187,  and  in  Cooper's  Eq.  PI. 

It'has  been  queslio  vexata,  but  we  incline  to  the  opinion  that 
the  jurisdiction  ought  to  be  exercised,  under  the  regulations  and 
terms  imposed  upon  the  complainants  in  analogous  cases.  In 
this  case  no  answer  to  the  forgery  was  sought  from  the  defend- 
ant; it  was  waived  as  to  that,  expressly,  in  the  bill;  there  was 
no  plea  nor  demurrer,  nor  objection;  but  the  defendant  sub- 
mitted to  the  jurisdiction,  and  did  in  fact  answer,  denying  the 
forgeiy.  In  the  case  of  the  Earl  of  Suffolk  v.  Oreen  and  others^ 
1  Atk.  451,  Lord  Chancellor  Hardwicke  seems  to  be  of  opinion, 
that  a  man  may  bring  a  bill  to  perpetuate  testimony  in  many 
cases,  without  waiving  the  penalty,  or  offering  to  pay,  where 
he  could  not  bring  a  bill  for  relief  without  waiving  the  penalty 
or  offering  to  pay,  ''  as  in  waste,  or  in  the  case  of  a  forged  deed,'' 
or  in  cases  of  insurances  as  to  fraudulent  losses,  although  subject 
to  a  penalty,  or  even  felonious.  As  in  usury,  so  in  other  cases 
of  penalty  and  forfeiture,  etc.,  the  defendant  may  protect  him- 
self from  any  answer  or  discovery,  except  upon  terms. 

Forgery  of  a  deed  or  other  instrument  is  of  itself  a  gross  fraud 
upon  tbe  pei60£  whose  seal  or  signature  is  forged.  And  there 
seems  to  be  no  goo'^  sense  in  refusing  relief  against  this  kind  of 
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fiaud,  when  other  frauds,  leas  aggravated,  are  relieved  against 
hy  ordering  the  deeds  or  papers  to  be  delivered  up  to  be  can* 
celed.  That  a  court  will  not  compel  an  answer  by  way  of  dis- 
covery, touching  the  forgeiy,  is  true.  But  because  a  discoveiy 
will  not  be  compelled,  does  it  follow  that  every  other  relief  shall 
be  denied,  when  the  complainant  does  not  insist  on  a  discovery  ? 
Why  shall  equity  sustain  a  bill  to  perpetuate  evidence  touching 
A  forged  deed,  and  yet  refuse  to  relieve  effectually  and  promptly 
against  the  consequences  of  the  fraud,  the  complainant  not  in- 
sisting on  answer  by  way  of  discovery  ?  It  would  seem  to  be  at 
ike  election  of  the  complainant  to  frame  his  bill  for  present  and 
effective  relief,  or  to  perpetuate  his  testimony  to  guard  against 
future  harm;  and  that  the  jurisdiction  of  a  court  of  equity  is  as 
competent  to  give  the  one  relief  as  the  other. 

Upon  the  question  of  fact,  we  can  not  sustain  the  decree 
which  ordered  the  instrument  to  be  delivered  up  as  a  forgery. 
The  complainant  was  the  actor,  and  had  taken  upon  himself  to 
prove  the  forgery,  and  asks  relief  upon  that  allegation.  He^ 
has  not  made  out  his  case.  The  complainant  has  very  ingeni- 
ously connected  with  his  questions,  as  to  the  signature  of  Ever- 
heart's  being  genuine  or'forged,  a  comparison  of  that  signature 
with  the  signature  to  the  will,  and  the  main  force  or  strength  of 
his  testimony  is  derived  from  that  comparison.  The  witnesses 
who  depose  to  the  signature  as  being  the  proper  handwriting 
of  Everheart  preponderate  in  number,  weight  and  effect  due  to 
the  ground-work  and  reasons  of  their  judgment  and  belief. 

The  decree  ordering  the  release  and  assignment  to  be  de- 
livered up  to  be  canceled  as  a  forgery,  is  reversed,  and  the 
cause  remanded  to  the  court  below,  with  directions  to  dismiss 
the  Inll,  with  costs. 


Johnson  v.  Ellison. 

[4T.B.]f(»OK)B,6a6.] 

Vaio. — Juiaoa  ii  no  pa^  of  a  man's  name,  and  need  not  be  affixed  to  the 
name  or  signature  of  a  person,  although  he  is  the  younger  of  the  persona 
bearing  the  same  name. 

Ebbob  to  the  Fayette  circuit.     The  opinion  states  the  case. 

CMnn  and  Brown,  for  plaintiff. 

Dana,  tor  defendant. 

By  Court,  Bms,  C.  J.    The  petition,  according  to  the  form 
prescribed  by  the  statute,  sets  out  the  note  as  made  by  the  de- 
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fendant  to  James  Wjatt,  with  an  assignment  by  James  Wyatt, 
Jan.,  to  John  T.  Jack,  and  an  assignment  from  him  to  the 
plaintiff,  ''whereby  the  plaintiff  has  become  the  proprietor 
thereof,  of  which  the  defendant  hath  had  due  notice/'  The 
defendant  demurred,  and  the  court  gave  judgment  for  the 
defendant. 

Junior  is  no  part  of  the  name  of  a  man.  It  is  neither  the 
name  of  baptism,  nor  the  name  of  his  family.  It  is  an  addition 
to  distinguish  between  two  or  more  pexsons  bearing  the  same 
name.  Supposing  there  are  two  persons  named  James  Wyatt, 
usually  distinguished  by  the  addition  of  senior  or  junior;  the 
defendant  has  made  the  note  to  one  of  them;  but  to  which,  the 
note,  on  its  face,  does  not  certainly  and  conolusiTely  designate. 
To  which  of  the  two  the  note  was  in  truth  made  and  deliyered, 
is  a  question  of  fact;  it  rests  in  averment.  That  this  note  was 
made  to  James  Wyatt,  junior,  is  a  permissible  averment;  there 
is  nothing  in  the  note  to  estop  such  an  allegation.  The  plaintiff 
claims  the  note  under  an  assignment  by  James  Wyatt,  junior, 
whereby  he  alleges  "  he  hath  become  the  proprietor;"  this  is 
equivalent  to  and  includes  an  averment  that  the  note  was  made 
to  James  Wyatt,  junior.  If  the  senior  Wete  to  sue,  and  allege 
the  note  made  to  him  by  the  name  of  James  Wyatt,  the  defend- 
ant might  defeat  the  action  by  showing  the  note  was  to  James 
Wyatt,  jnn.;  this  action  has  been  defeated  below  because  the 
plaintiff  claims  under  the  junior,  and  has  averred,  in  substance, 
that  the  note  was  made  to  him.  Thus,  the  senior  could  not  re- 
cover, because  the  note  was  made  to  the  junior;  and  the  junior 
has  not  been  permitted  to  pass  his  title  to  the  note  by  the  judg« 
ment  in  this  case,  because  the  note  does  not  express  on  its  face 
whether  it  was  made  to  the  senior  or  to  the  junior. 

It  is  a  question  of  identity  as  to  the  right  owner  of  the  note, 
which  can  not  be  raised  upon  demurrer.  The  junior  was  the 
holder,  and  indorsed  it  over;  the  plaintiff  alleges  that,  under 
that  indorsement,  he  has  become  the  proprietor;  the  demurrer 
admits  the  title  of  the  plaintiff  to  the  note.  Yet  the  court  gave 
judgment  against  the  plaintiff. 

Judgment  reversed,  with  costs;  cause  remanded,  with  leave 
to  defendant  to  withdraw  his  demuzrer  and  plea,  otherwise 
judgment  to  be  entered  for  plaintiff  on  the  demurrer. 
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DlTBBEUIL  V.  SOULIE. 

[4  Uaxibk,  N.  8. 01.] 

MmsPBanNTATiOK,  Estoppsl  bt.— A  defendant  in  execation  who  pointi 
OBt  property  u  his  own,  to  be  told  under  the  writ,  and  purchases  it  at 
the  sale,  is  estopped  from  thereafter  asserting  that  the  property  belonged 
to  another. 

AffPBAL  from  the  court  of  the  third  district.  The  opinion 
•tates  the  case. 

De  Amos,  for  plaintiff. 

Dermia^  for  defendant. 

By  Court,  Pobtkb,  J.  The  plaintiff  prayed  for  an  injunction 
against  an  execution,  issued  on  a  tweWe  months  bond,  given  for 
the  six  town  lots  sold  to  satisfy  a  judgment  in  favor  of  the  de- 
fendant, as  syndic  of  Tanneret  and  Gourgon,  against  the 
plaintiff  and  his  wife,  Eliza  B.  Dubreuil.  The  grounds  on  which 
the  writ  is  asked  for  are,  that  the  sheriff  had  not  made  him  a 
conveyance,  and  that  the  property  belongs  to  the  minor  chil- 
dren of  his  wife. 

The  defendant  pleaded  the  general  issue,  and  the  court,  on 
hearing  the  parties,  being  of  opinion  the  plaintiff  had  failed  to 
make  out  his  case,  dissolved  the  injunction,  from  which  judg- 
ment he  appealed.  The  cause  has  been  submitted  without 
argument. 

The  evidence  spread  on  the  record  shows  that  the  present 
plaintiff  was  one  of  the  defendants  in  the  suit  under  the  judg- 
ment rendered,  in  which  this  property  was  sold;  that  at  the  sale 
he  became  the  purchaser  thereof;  and  that  the  very  property  to 
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which  he  now  complains  he  has  not  got  a  good  title,  was  pointed 
out  by  himself  to  the  sheriff.  Putting  his  case,  therefore,  on  the 
best  footing,  he  deceived  the  officer  and  the  original  plaintiff  by 
designating  property  which  did  not  belong  to  the  defendants. 
After  doing  this,  he  has  no  right  to  claim  the  equitable  inter- 
ference of  a  court  of  justice;  more  particularly  as  the  only  con- 
sequence that  would  result  from  his  obtaining  it,  would  be  to 
leave  him  responsible  on  the  original  judgment.  His  case,  in 
fact,  is  nothing  else  than  a  complaint  that  he  has  sustained  an 
injury  by  having  paid  his  debt  with  the  property  of  others. 

An  appeal  taken  from  a  judgment,  which  most  justly  and 
legally  refused  to  sustain  such  a  pretension,  can  have  had  no 
other  object  but  vexation  and  delay. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed  with  costs  and  ten  per 
cent,  on  the  amount  of  the  execution  for  the  delay  occasioned 
by  this  appeal. 

One  who  points  oat  property  to  be  sold  under  execution  as  the  property  of 
the  defendant  therein,  is  thereby  estopped  from  sabseqnently  asserUng  that 
the  title  was  in  himself:  Wella  ▼.  HigghUy  13  Am.  Dec  235,  and  the  note 
thereta  The  rale  is  equally  applicable  to  one  who  without  objection  seea 
his  own  property  sold  as  that  of  another  person:  EngU  v.  Bvma,  2  Am.  Deo. 
C93;  8tom  v.  Barker,  10  Id.  316. 


MOBGAN  V.  FXTBST  ET  AL. 

[4  UAxaa,  N.  8. 116.] 
BnoppBL  BT  GiYiNO  BoMB  TO  BxLBASB  Attaohxd  Pbopibt7. — ^A  persoft 
who  binds  himself  to  hold  the  proceeds  of  oertain  property  subject  to  the 
order  of  court,  and  thereby  obtains  the  release  of  an  attachment,  and  th» 
possession  of  the  property  attached,  is  estopped  from  denying  that  the 
sheriff  had  a  right  in  the  property  attached. 

Appsal  from  the  court  of  the  first  district.  The  opinion  states, 
the  case. 

Strawbridge,  for  plaintiff. 

Hoffman,  for  the  defendants. 

By  Court,  Mabiin,  J.  The  plaintiff  states^  that  having  levied 
an  attachment,  as  sheriff,  on  a  quantity  of  tobacco  stems,  the 
defendants  obtained  the  release  of  it,  on  giving  bond  to  hold  it 
or  its  proceeds  subject  to  the  judgment  of  the  court;  that  the 
plaintiff  in  the  attachment  had  judgment  therefor,  and  the 
defendants  refused  to  deliver  the  tobacco  or  proceeds. 
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The  answer  denies  the  plaintiff's  legal  or  equitable  interest  in 
the  tobaoco,  and,  consequently,  his  right  of  action,  and  avers 
that  the  tobacco  was  the  property  of  Reynolds,  and,  before 
attached,  was  purchased  from  him  by  Furst,  under  an  agree- 
ment that  it  should  be  shipped  to  Hamburg,  on  the  joint 
account  of  Furst  and  Reynolds,  and  that  a  part  of  it  was  already 
on  board  at  the  time  of  the  attachment;  that  the  amount  of  the 
half  was  six  hundred  and  thirty-one  dollars,  of  which  Furst  has 
paid  three  hundred  and  six  dollars,  for  storage  on  the  whole,  at 
the  request  of  the  plaintiff  in  the  attachment,  who  knew  all  this 
and  agreed  to  the  shipment;  that,  by  the  last  accounts,  the 
tobaoco  could  not  be  sold  at  Hamburg  for  costs  and  charges. 

There  was  judgment  for  the  plaintiff,  and  the  defendants 
appealed.  The  statement  of  facts  shows,  that  the  parties 
agreed,  on  the  tobacco  being  attached  in  the  suit  of  Clark  y. 
Oddie;  that  on  Furst  giving  bond  in  the  penalty  of  nine  hundred 
and  fifty-seven  dollars,  to  abide  the  decree  of  the  oourt,  the 
tobaoco  should  be  delivered  to  him.  Oddie  having  failed,  and 
Clark  being  appointed  his  syndic,  the  latter  obtained  a  rule  on 
Furst,  to  show  cause  why  he  should  not  be  ordered  to  pay  the 
proceeds  of  the  tobacco  to  him,  for  the  benefit  of  the  mass. 
The  rule  was,  no  cause  being  shown,  made  absolute  for  the  pay- 
ment of  the  penalty  in  the  bond.  The  property  attached  was, 
by  the  final  decree  of  the  court  in  the  case  of  Glark  v.  Oddie, 
decreed  to  be  sold  for  the  payment  of  the  creditors,  the  inter- 
vening claimant  (Reynolds),  under  whom  the  present  defendants 
daim,  having  withdrawn  his  claim. 

Devance,  a  witness  for  the  defendants,  deposed  that  he  is 
Furst's  derk,  and  heard  a  conversation  between  Furst  and  Rey« 
nolds,  in  which  it  was  agreed  that  one  hundred  and  eighty 
hogsheads  of  tobacco  stems  should  be  shipped  to  Hamburg  for 
their  joint  account;  that  after  shipping  a  part  of  the  tobacco, 
the  whole  was  attached  by  Olark  as  Oddie's  property,  and  after- 
wards Glark  and  Furst  agreed  the  shipment  should  go  on  ac- 
cording to  the  agreement,  and  Furst  should  give  bond  for  the 
tobacco  at  three  fourths  of  a  cent  per  pound,  and  account  for 
the  proceeds  to  whoever  should  be  deemed  the  owner;  and  ac- 
cordingly Furst  gave  his  bond  for  the  value  of  the  tobacco^ 
rating  it  as  above,  and  deducting  the  storage.  At  the  time  of 
this  agreement,  the  tobacco  was  in  Reynolds's  possession,  and 
was  delivered  to  Furst  to  be  shipped,  and  he  was  always  willing 
to  pay  the  difference  between  six  hundred  and  thirty-one  dol* 
Ian  and  three  hundred  dollars.    He  has  not  yet  received  an  ac- 
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count  of  Bales  from  Hamburg,  and  according  to  the  last  letten 
the  tobacco  was  still  on  hand.  The  witness  has  access  to  Furst'a 
correspondence,  and  knows  the  situation  of  the  tobacco. 

On  the  cross-examination  the  witness  declared  he  was  present 
at  a  conversation  between  Clark  and  Furst,  the  particulars  of 
which  he  does  not  recollect.  He  derives  his  knowledge  of  the 
agreement  he  has  stated  from  Furst;  he  recollects  the  former 
telling  the  latter  not  to  buj  the  tobacco,  as  he,  Clark,  claimed 
it.  This  was  after  the  agreement  between  Furst  and  Reynolds. 
The  half  of  the  tobacco,  at  the  rate  specified,  amounted  to  six 
hundred  and  thirty-one  dollars,  and  Furst  paid  three  hundred 
dollars  for  storage  on  the  whole;  according  to  the  agreement 
between  Reynolds  and  Furst,  the  latter  was  to  take  one  half  of 
the  tobacco  at  three  fourths  of  a  cent  per  pound,  and  advanced 
the  value  of  the  other  half  at  the  like  rate,  and  accounting  for 
the  proceeds. 

Reynolds,  a  witness  of  the  plaintiff,  deposed:  His  agreement 
with  Furst  was  substantially  as  stated  by  the  preceding  witness. 
Furst,  after  the  shipment,  offered  to  take  the  whole  tobacco  on 
his  account,  paying  for  the  second  half  at  the  same  rate  as  for 
the  first,  the  money  remaining  in  the  sheriff's  hands,  subject  to 
the  decision  of  the  court.  The  witness  consented  to  this,  and 
it  was  accordingly  so  done.  On  the  cross-examination  this  wit- 
ness declared  he  did  not  know  Clark  in  the  agreement  made 
with  the  defendant.  The  note  given  by  witness  to  Spicer,  for 
the  tobacco,  is  still  out  and  unpaid,  and  the  witness  has  not  re- 
ceived anything  for  the  tobacco. 

The  counsel  for  the  defendant  urges  that  the  bond  sued  on  is 
not  one  given  by  the  defendant  in  an  attachment  case,  accord- 
ing to  the  statute:  Martin's  Digest;  vide  Attachments.  That 
the  defendant  had  acquired  an  interest  in  the  property  before 
the  attachment  was  laid  on  it;  the  bond  was  therefore  taken  on 
the  understanding  of  the  parties,  that  he  should  send  the  prop- 
erty to  market  and  account  for  the  proceeds,  as  appears  from 
the  condition.  To  compel  the  defendant  to  pay  the  value  is  to 
force  a  sale  on  him. 

There  is  no  proof  of  notice  of  the  judgment  to  the  defend- 
ant, neither  was  he  required  to  bring  the  proceeds  of  the  prop- 
erty into  court.  The  plaintiff's  counsel  urges  that  the  objections 
to  the  form  of  action  was  waived  below  by  the  pleadings,  and 
can  not  avail  here:  Duchamp  v.  Nichohon,  2  Mart.  N.  S.  672. 
That  the  agreement  filed  in  Clark  and  Oddie,  shows  notice  to 
Furst  of  the  decree,  and  puts  him  en  demure,  if  necessary,  which 
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is  not  the  case,  as  the  plaintiff  now  demands  the  yalue  or  amount 
of  the  property,  which  is  the  exact  amount  of  the  penalty,  fixed 
by  the  ooort  at  one  thousand  two  hundred  dollars,  but  reduced 
by  the  agreement  of  the  parties  to  what  Furst's  answer  shows 
to  be  the  real  debt:  Bryan  t.  Cox,  d  Mart.  N.  S.  674.  That  on 
ihe  merits  the  testimony  of  the  first  witness  is  of  no  weight, 
for  he  infonns  us  he  derives  his  knowledge  from  the  defendant  as 
hearsay;  and  Reynolds  deposes,  the  latter  took  the  property  on 
his  own  account;  it  was  worth  one  thousand  two  hundred  and 
sixty-two  dollars;  he  had  paid  three  hundred  and  six  dollars  for 
storage,  and  the  balance  was  nine  hundred  and  fifty-six  dollars, 
for  which  judgment  is  prayed. 

We  think  the  defendant,  having  given  his  bond  to  the  sheriff, 
who  delivered  him  the  property  attached,  cannot  urge  that  the 
plaintiff  has  neither  legal  nor  equitable  interest.  The  defend- 
ant has  given  him  by  his  deed  a  legal  right,  and  the  delivery  of 
the  goods  raises  an  equity;  in  whatever  mode  a  party  binds  him- 
self he  is,  by  our  law,  bound.  The  defendant  cannot  avail  him- 
self of.  any  right  on  Reynolds  while  he  admits  the  latter  with- 
drew his  claim;  neither  can  he  urge  property  in  himself,  after 
having  bound  himself  to  hold  the  proceeds  to  the  order  of  the 
court.  The  proceedings  in  the  case  of  Clark  v.  Oddie  clearly 
show  notice  of  the  decree  and  a  demand  on  Furst.  The  testi- 
mony of  Beynolds  establishes  Furst's  liability  for  a  fixed  sum, 
which  he  bound  himself  to  pay. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Baldwin  t;.  Gbat. 

r4MASxar,N.  S.192.1 

PAxnrxBS,  LiABnJTT  or.— The  liability  of  partners  on  a  oontraot  entered  ln« 
to  with  a  third  person,  is  governed  by  the  Ux  lod  eoniractuB, 

Joan  Obuoation— BxTXNOUisBMXKT  or.— A  receipt  to  a  co^btor  for  hii 
part  eztmgaiahes  the  ohligatxon  in  soUdo, 

Appeal  from  the  court  of  the  first  district.  The  opinion  states 
the  case. 

Ilb(7a2e6,  for  plaintiff. 

WkiUeheyf  for  defendant. 

By  Court,  Pobteb,  J.    The  facts  in  this  case  do  not  appear  to 
be  controverted,  the  only  matter  disputed  is  the  legal  obliga* 
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tions  which  arise  on  them.  The  plaintiff  was  agent  for  the 
steamboat  Fayette,  of  which  the  defendant  was  part  owner. 
This  action  is  instituted  to  recover  the  amount  of  an  appeal 
bond,  given  in  an  action,  wherein  the  owners  of  this  boat  were 
defendants,  and  also  for  moneys  paid  for  the  expenses  of  the 
boat  while  in  this  port.  It  is  insisted  the  defendant  is  liable 
in  aolido  because  the  contracts  by  which  he  became  interested  in 
this  vessel  was  entered  into  at  Pittsburgh,  in  the  state  of  Penn- 
sylvania, where  the  common  law  prevails.  This  law  governs  the 
obligation  of  the  partners  with  each  other,  but  not  with  third  per- 
sons. It  can  no  more  affect  the  rights  of  those  who  contract  with 
them  in  a  different  country,  than  particular  stipulations  between 
the  partners  could.  The  contract  entered  into  in  the  case  before 
us,  was  made  in  this  state,  and  must  be  regulated  by  the  lex 
loci  contractus.  This  is  the  general  rule,  and  we  know  of  no  ex- 
ception to  it,  unless  the  agreement  is  in  respect  to  land  in 
another  country,  or  the  performance  is  to  be  in  another  state. 
A  foreigner  coming  into  Louisiana,  who  was  twenty-three  years 
old,  could  not  escape  from  a  contract  with  one  of  our  citizens 
by  averring  that  according  to  the  laws  of  the  country  he  left,  he 
was  not  a  major  until  he  reached  the  age  of  twenty-five. 

We  think,  therefore,  that  the  defendant  is  only  liable  for  his 
virile  portion  of  the  moneys  laid  out  and  expended  on  the  steam- 
boat Fayette:  GaroU  v.  Waters,  9  Martin,  600. 

In  relation  to  the  appeal  bond,  it  seems  to  be  conceded  the 
defendant  is  liable  in  soUdo,  unless  there  has  been  a  severance 
of  the  judgment.  The  evidence  of  this,  it  is  contended,  is  pre- 
sented by  a  letter  of  the  plaintiff  to  the  defendant  in  the  fol- 
lowing words: 

*'  New  Orleans,  August  8,  1823.  Mr.  J.  F.  Gray.  Dear  Sir: 
In  consequence  of  the  late  judgment  here  against  the  Fayette, 
of  which  I  informed  you  under  date  of  the  twenty-seventh 
ultimo,  I  have  to  request  you  to  pay  over  to  Wilkins,  Mcllvaine 
&  Oo.,  immediately,  seven  hundred  dollars,  being  your  propor- 
tion of  the  whole  amount  of  debt.  Your  early  attention  to  this 
is  respectfully  solicited  because  of  ipy  having  drawn  on  them  for 
the  gross  amount.    (Signed.)    J.  Baldwin.'' 

Payment  of  this  sum  was  made  as  requested,  and  Mcllvaine 
&  Co.  gave  a  receipt  in  full  of  "  Mr.  Oray^s  separate  account 
with  Joshua  Baldwin,  as  furmshed  us  as  one  of  the  owners  of 
the  steamboat  Fayette." 

There  can  be  no  doubt  that  the  expressions  used  in  this  letter 
and  the  receipt  extinguish  the  obligation  which  the  defendant 
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owed  in  solido.  When  a  receipt  is  given  a  co-debtor  for  hii 
part,  it  is  an  acknowledgment  that  he  is  not  bound  jointly  and 
Beverallj,  it  being  inconsistent  that  a  person  should  be  a  debtoi 
for  a  part  and  a  debtor  for  the  whole:  Polhier  dea  Obligations, 
No.  277;  TbuUier  DroU  CivU  Erancaia,  toI.  6,  liv.  3,  tit  3,  cap. 
4,  No.  741;  Crnl  Code,  280,  art.  111. 

The  language  used  in  a  subsequent  letter  of  the  defendant, 
by  which  he  states  that  **  Mr.  Anderson  will  pay  the  balance  of 
the  account,  and  if  not,  they  must,"  has  been  relied  on  as  re- 
storing the  obligation  in  solido.  We  think  the  expression  can 
only  be  considered  as  a  recognition  of  the  previous  obligation, 
by  which  each  were  only  responsible  for  a  part,  and  that  the 
parties  did  not  contemplato  a  new  obligation. 

There  is  no  foundation  for  commissions  charged  on  moneys 
paid  on  the  appeal  bond  and  for  costs. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed; 
and  it  is  further  ordered,  adjudged  and  decreed  that  the  plaint- 
iff do  recover  of  the  defendant  the  sum  of  one  hundred  and 
eighty  dollars  sixty-nine  cents,  with  interest  from  judicial  de- 
mand, the  costs  in  the  court  below,  and  that  the  appellant  pay 
the  costs  of  the  appeal. 

TaAT  A  ContTBAcr  IS  GovBBKXD,  and  its  validity  deteimined,  by  the  law 
of  the  place  where  it  is  made,  ia  the  mdveraal  language  of  the  anthoritiet 
apon  the  sabject:  Smith  v.  Mead,  8  Am.  Dea  183;  Chrtenwood  v.  Cfurtis,  4 
Id.  145;  Tkampaon  v.  Keleham,  5  Id.  332;  Smith  v.  Smithy  3  Id.  410;  DeSobry 
T.  DeLaiatrej  Id.  535;  Warder  y.AreU,  I  Id.  488;  Tauro  v.  Caatin,  9  Id.  680; 
BraeleU  v.  Norton,  10  Id.  179.  This  role  applied  to  members  of  an  miincor- 
pofated  company  in  an  action  in  Tfonigiana,  on  a  contract  made  by  them  in 
MiMiaippi:  Lynch  v.  PotOeihwaiU,  12  Id.  495,  and  note. 


Gecul  V.  Pbeuoh. 


[4  MAKn.  K.  S.  tf6.J 

Bailh  iDB  HiBi^  Duty  or. — ^A  peieon  who  paatnrM  cattle  lor  hire  muit 
keep  his  groond  properly  indoaed. 

Appeal  from  the  court  of  the  first  district.    The  opinion 
states  the  case. 

Horse,  for  plaintiflf. 

Hoffmann,  for  defendant. 

By  Court,  Mabtdt,  J.    The  defendant  and  appellant  com* 
plains  that  the  district  iudsre  erred  in  firiviuiv  b^<>  cha?9A  to  the 
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jury,  and  in  refasing  to  ohaxge  them  as  the  defendant  re- 
quested, and  that  the  jury  and  court  erred  in  allowing  interest 
irom  the  judicial  demand. 

1.  The  defendant  contended  that  the  plaintiff  having  taken 
the  defendant's  cattle  to  pasture  for  hire,  was  bound  to  keep  a 
«ufiScient  fence  to  keep  them  in,  and  to  pay  for  the  lost  ones, 
unless  he  proved  that  the  loss  occurred  through  force  or  acci- 
dent; but  the  court  told  the  jury  that  the  defendant  took  on 
himself  the  risk  of  the  fence  that  existed  at  the  time  he  put  his 
-cattle  to  pasture,  and  the  plaintiff  was  bound  to  keep  it  in  the 
same  condition,  and  no  other;  and  unless  the  jury  were  satisfied 
the  fence  was  not  kept  in  the  same  condition,  or  negligence 
was  proved,  the  plaintiff  was  not  liable  for  the  cattle  lost,  but 
was  entitled  to  the  hire.  The  judge  stated  in  the  bill  of  ez- 
•ceptions,  it  was  proven  the  defendant  was  frequently  in  the  field, 
and  he,  the  judge,  presumed  the  defendant  must  have  seen  the 
fence,  and  a  witness  deposed  the  fence  was  a  good  one. 

2.  The  defendant  required  the  court  to  charge  the  jufy  the 
plaintiff  was  bound  to  have  the  pasture  ground  kept  by  a 
guardian  of  equal  skill  and  care  as  the  one  who  had  the  care  of 
the  pasture  when  the  defendant  put  in  his  cattle;  and  that  if 
the  jury  thought  a  guardian  less  skillful  or  careful  was  put  in 
place  of  the  former,  and  any  cattle  escaped,  unless  a  proper 
Teason  was  shown,  negligence  of  the  plaintiff  might  be  in- 
ierred.    The  judge  refused  to  give  the  charge. 

We  think  the  court  erred  in  charging  the  jury  that  the 
plaintiff  was  not  bound  to  keep  his  fence  in  any  better  condi* 
tion  than  it  was  when  the  defendant's  cattle  were  put  in,  and 
the  plaintiff  ought  to  recover,  unless  the  jury  thought  he  did 
not  keep  his  fence  in  the  same  condition. 

A  farmer  who  takes  in  cattle  to  pasture  for  hire  must  keep 
his  ground  under  a  good  fence;  and  if  it  be  not  at  the  time  he 
receives  cattle,  he  ought  immediately  to  repair  it.  Even  though 
the  owner  of  the  cattle  sees  the  fence  is  bad,  the  farmer  is 
bound  to  put  and  keep  it  in  good  order,  for  the  owner  of  the 
<^ttle  has  a  right  to  expect  this  will  be  done,  and  needs  not  to 
make  it  a  condition  of  the  contract;  for  this  condition  is  of  the 
nature  of  the  contract.  We  take  no  notice  of  the  judge  stating 
that  he  presumed  the  defendant  saw  the  fence,  and  that  a  wit- 
ness swore  it  was  a  good  one.  If  anything  was  to  be  presumed, 
the  presumption  was  the  province  of  the  jury;  and  the  testi- 
mony of  the  witness  might  well  influence  the  verdict  of  the 
jury,  but  could  not  aid  the  judge  in  framing  his  charge  on  an 
4kbstraot  question  of  law. 


March,  1826.]  Thobn  v.  Moboan.  173 

The  charge  required  by  the  defendant  was  properly  withheld. 
The  plaintiff,  if  the  second  keeper  of  the  ground  was  a  proper 
one,  complied  with  his  contract,  although  the  former  might  be 
a  better  one.  This  proposition  is,  in  different  words,  the  same 
as  we  have  just  now  established;  if  the  plaintiff  was  bound  to 
haye  a  good  fence  during  the  time  he  pastured  the  defendant's 
cattle,  although  he  had  an  insufficient  one  when  he  received 
them,  it  suffices  that  he  had  a  proper  keeper  during  the  time  he 
pastured  the  cattle,  although  when  they  came  he  had  one  of 
superior  skill  and  care,  because  such  a  one  was  neither  of  the 
essence  nor  of  the  nature  of  the  contract. 

As  the  verdict  must  be  set  aside,  we  inquire  not  whetheir 
interest  was  properly  allowed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed, 
the  verdict  set  aside,  and  the  case  remanded  for  a  new  trial, 
with  directions  to  the  judge  not  to  charge  the  jury  that  the  de- 
fendant took  on  himself  the  risk  of  the  fence  that  existed  when 
be  brought  his  cattle,  and  the  plaintiff  was  bound  to  keep  it  in 
the  same  and  no  other  condition,  and  that  unless  the  jury  were 
satisfied  the  fence  was  not  kept  in  the  same  condition,  or  negli- 
gence were  proven  the  fence  was  not  kept  in  like  condition,  the 
plaintiff  was  not  liable  for  the  cattle  lost,  and  was  entitled  to 
the  hire.  It  is  further  ordered  that  the  plaintiff  and  appellee 
pay  costs  in  this  court. 


Thobn  &  Go.  v.  Mobgan  kt  al. 

r4MABxn,N.S.»9.l 

LraoLViifT's  CowiTANCS— CoNTiJCT  ov  Laws. — A  conveyanoe  made  by  a 
dtiaen  of  TiWiisiaiift,  who  ia  insolvent,  is  void  in  that  state  although  valid 
by  the  laws  of  New  York  where  the  same  was  execated. 

Appeal  from  the  district  court  of  the  first  district.  The  opin« 
ion  states  the  case. 

Jforse,  for  the  plaintiffs. 

Bipley^  and  Waits  and  LohddL^  for  the  defendants. 

By  Court,  Mathews,  J.  In  this  case  the  plaintiffs  sue  to  re* 
cover  a  house  and  lot  described  in  their  petition  as  owners,  under 
a  title  derived  from  John  W.  Oddie,  an  insolvent.  The  sheriff  of 
the  parish  of  Orleans,  Olark,  the  syndic  of  the  creditors  of  the 
insolvent,  and  Brand,  the  builder  of  the  house,  are  made  de* 
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fendants.  The  judgment  of  tlie  court  below  is  faTorable  to  th6 
claim  of  the  plaintifGs,  but  subjects  the  property  to  the  privilege 
of  the  builder.  Both  parties  seem  to  be  dissatisfied  with  the 
judgment  below,  and  have  appealed. 

From  the  view  which  we  have  taken  of  the  cause,  it  is  unneceeh' 
flaiy  now  to  examine  the  claims  or  pretensions  of  any  of  th€ 
defendants,  except  that  of  Clark  in  his  capacity  of  syndic,  rep- 
resenting the  mass  of  creditors  of  the  insolvent.  The  act 
under  which  the  plaintifib  claim  title  is  attacked  on  the  ground 
of  legal  fraud,  as  having  been  executed  by  the  insolvent  at  a 
time  when  he  was  in  failing  circumstances.  It  was  made  in  the 
state  of  New  York,  and  however  valid  it  may  be  under  the  laws 
of  that  state  there  are  circumstances  shown  in  the  present  case 
which  subject  it  to  the  control  of  our  state  laws.  The  insolvent 
was  a  resident  of  New  Orleans;  went  to  New  York,  executed 
the  title  for  the  property  in  dispute  in  due  form  to  the  plaint- 
iffs, and  in  one  month  afterwards  attempted  to  avail  himself 
of  the  benefit  of  the  insolvent  laws  of  that  state;  returned  to 
New  Orleans  and  made  a  cessio  bonorum  in  pursuance  of  our 
laws  in  such  cases  provided.  All  these  things  were  done  in  the 
course  of  six  months.  It  was  admitted  by  the  counsel  for  the 
plaintiffs  that  a  debtor  could  not  legally  and  honestly  go  from 
this  state  into  another  and  there  dispose  of  his  property  to  the 
prejudice  of  the  mass  of  his  creditors,  under  the  sanction  of 
foreign  laws.  Such  an  act  is  in  fraudem  leges  nostrum,  and 
ought  not  to  be  tolerated.  Subjecting  the  decision  of  the 
present  case  entirely  to  the  laws  of  the  state  of  Louisiana,  it 
offers  little  difficulty.  We  are  clearly  of  opinion  that  the  trans- 
fer was  made  by  Oddie  to  the  plaintiffs  in  iiempo  inhabil,  at  a 
time  when  he  was  unable  to  pay  all  his  debts,  and  when  his 
property  ought  to  have  been  considered  a  common  pledge  to  all 
his  creditors  according  to  the  rank  and  privilege  of  their  claims. 
This  case  differs  but  little  from  the  case  of  Brown  v.  Kenner,  3 
Alartin,  270,  and  the  case  of  Ritchie  v.  Sands,  10  Id.  704. 
In  the  first,  a  mortgage  given  by  a  person  who  was  in  failing 
circumstances  to  a  creditor,  intended  to  favor  him  to  the  preju- 
dice of  the  mass  of  the  creditors,  was  declared  null;  in  the 
other,  a  sale  was  set  aside  on  account  of  having  been  made  in 
fraud  of  creditors.  The  attempt  made  by  Oddie  to  avail  him- 
self of  the  insolvent  laws  of  New  York,  not  more  than  one 
month  after  he  had  conveyed  the  property  now  in  dispute  to 
the  plaintiffs,  is  such  evidence  of  his  inability  to  pay  all  his 
debts  as  to  show  clearly  that  he  was  insolvent  at  the  time  he 
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executed  the  deed  of  oonveyance.  Then  all  his  property  was  a 
common  pledge  of  his  creditors,  and  no  part  of  it  could  be 
legaUy  transferred  to  any  one  of  them  to  the  prejudice  of  the 
rest.  The  deed  is  voidable  according  to  the  acts  of  1818  and 
1817,  as  it  is  by  every  principle  of  our  laws  relating  to  insol* 
vency. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  sale  of 
the  property  mentioned  in  the  petition  by  John  W.  Oddie  to 
the  plaintifiEa,  be  annulled  and  made  void;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  to 
the  district  court,  with  directions  to  cumulate  the  same  with 
the  proceedings  in  concurso  of  John  W.  Oddie  v.  Hia  CrddUors^ 
reaerring  to  the  parties  in  the  suit,  other  than  the  plaintifib, 
the  right  to  assert  their  claims  on  the  property  according  to 
law.    The  plaintifiEs  paying  costs  in  both  courts. 

That  a  tranafer  of  property  is  invalid  unless  made  in  oonformity  with  the 
lavs  of  the  state  or  nation  in  which  sach  property  is  sitoate:  See  Eamtey  v. 
SteBouon^  12  Am.  Dea  468,  snd  note  thereto. 


Bbown  and  Sons  v.  Saul  et  ajl. 

[4  1£abxin,  K.  S.  434.] 

LmavEBTiON — ^Who  icat  Intebvkne. — A  person  most  have  an  interest  that 
is  direct  and  closely  connected  with  the  object  in  dispute,  foonded  on 
some  rights  claim  or  lien,  either  conventional  or  legal,  to  be  allowed  to 
mtervene. 

CaKDiroB  HAT  Intbsvbns,  whxn. — A  creditor  whose  claim  has  not  been 
liquidated  by  a  judgment  has  no  right  to  intervene  in  an  action  between 
his  debtor  and  a  third  person. 

PlSADnros. — ^Dilatoiy  and  declinatory  pleas  should  be  made  at  the  proper 
time,  or  the  same  will  be  deemed  waived;  but  a  plea  that  shows  a  total 
want  of  l^gal  right  in  a  suitor  may  be  objection  to  and  advantage  taken 
of  the  same  at  any  stage  of  the  proceedings. 

Appbaz.  from  the  parish  court  of  the  parish  and  city  of  New 
Orleans.    The  opinion  states  the  case. 

Horse,  for  the  plaintiffs. 

Bawle,  for  the  defendants. 

Fierce  and  Livermore,  for  the  intervening  creditors. 

By  Court,  Mathews,  J.     This  suit  was  brought  to  recover 
from  the  defendant  nine  thousand  dollars,  money  alleged  to 
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have  been  lent  him  by  the  plaintiffs.  In  their  petition  they 
claim  a  privilege,  as  resulting  from  a  pawn  or  pledge,  of  foax 
hundred  shares  of  bank  stock  in  the  bank  of  Orleans.  Before 
judgment  was  rendered  between  the  original  parties  to  the  ac- 
tion, the  bank  of  Orleans  and  the  bank  of  Louisiana  each  filed 
separate  petitions  of  intervention  and  opposition  to  the  priv- 
ilege or  preference  claimed  bj  the  plaintiffs,  as  above  stated, 
alleging  the  embarrassed  state  of  affairs  or  insolvency  of  the 
defendant  and  imperfections  in  the  act  of  pledge,  as  grounds  of 
their  opposition.  They  were  permitted  to  intervene  in  the 
court  below,  and  no  objection  seems  to  have  been  there  made 
to  their  right  of  thus  interfering  with  the  interest  and  claims  of 
the  original  parties.  Judgment  was  finally  rendered,  support- 
ing the  opposition  of  the  intervening  parties,  from  which  the 
plaintiffs  appealed. 

In  the  course  of  the  argument  before  this  court,  it  occurred 
to  us  that  the  banks,  as  individual  creditors  of  the  defendant, 
had  no  right  thus  to  interfere  with  the  administration  of  justice 
between  him  and  other  individual  creditors  who  were  pursuing 
their  claims  in  the  ordinary  mode  of  legal  procedure,  as  the 
plaintiffs  had  attempted  in  the  present  case.  On  further  re- 
flection and  examination  of  the  cause,  we  are  fully  convinced  of 
the  correctness  of  thp  opinion  then  suggested  to  the  counsel. 
The  soundness  of  this  opinion  is,  however,  denied  by  the  ad- 
vocates of  the  banks  on  two  grounds,  one  of  substance,  the 
other  rather  of  form.  In  support  of  the  substantial  and  legal 
right  of  the  present  intervention,  they  refer  the  court  to  the 
articles  889  and  390  of  the  code  of  practice.  The  first  of  these 
articles  does  not  in  any  manner  support  the  pretensions  of  the 
parties  intervening;  for  it  contemplates  an  interest  which  such 
parties  may  have  connected  with  that  of  one  or  other  of  the 
original  parties  to  a  suit,  either  plaintiff  or  defendant.  In  the 
case  now  under  consideration,  there  is  no  union  of  interest  in 
relation  to  the  subject-matter  in  dispute,  between  the  inter- 
pleaders and  either  of  the  original  parties.  They  claim  rights 
adverse  to  the  pretensions  of  the  plaintiffs,  and  not  in  union 
with  any  real  interest  of  the  defendant.  The  expressions  of 
article  390  convey  ideas  on  the  subject  of  intervention,  general 
and  indefinite,  and  give  that  right  in  all  cases  where  third  per- 
sons have  an  interest  in  the  success  of  either  of  the  original 
parties.  But  the  interest  here  intended,  we  are  of  opinion, 
must  be  direct  and  closely  connected  with  the  object  in  dispute, 
founded  on  some  right,  claim  or  lien,  either  conventional  or 
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legal.  It  sorely  wOl  not  be  contended,  that  under  this  law,  in 
every  case  where  a  creditor  sues  his  debtor,  all  separately,  or 
any  one  of  the  other  creditors  of  the  same  debtor,  may  inter- 
vene on  a  bare  suggestion  of  insolvency.  The  interpretations, 
as  above  expressed,  of  these  articles  of  the  code  of  practice  is 
in  conformity  with  the  principles  established  in  the  Louisiana 
code,  particularly  by  article  1967. 

Adniitting  the  want  of  legal  authority  of  individual  cred* 
itors  to  intervene,  for  the  purpose  of  invalidating  contracts 
made  by  their  debtors,  unless  the  claims  be  liquidated  by  judg- 
ments, it  is  contended  that  this  court  can  not  notice  any  objec- 
tion founded  on  such  want  of  authority,  because  it  was  not 
made  or  pleaded  in  defense  of  the  intervention  in  the  present 
case,  before  trial  in  the  parish  court.  It  is  perhaps  a  rule, 
almost  without  exception,  that  all  objections  to  the  personal 
capacity  of  a  suitor  to  appear  in  justice,  should  be  made  in 
limine  lUis.  All  dilatory  and  declinatory  pleas  ought  to  precede 
the  corUestatio  liiia;  and  even  peremptory  exceptions  should  be 
regularly  pleaded;  but  a  total  want  of  legal  right  in  a  suitor, 
in  relation  to  the  matters  in  litigation,  ought  to  be  taken  into 
consideration  and  acted  on  by  courts  of  justice,  at  any  stage  of 
a  cause  They  should  not  remain  silent  spectators  of  infringe- 
ments of  the  true  principles  of  laws,  which  they  are  appointed 
to  administer. 

Being  of  opinion  that  the  intei^ening  parties  in  the  present 
case  had  no  legal  right  thus  to  come  in,  it  is  ordered,  adjudged 
and  decreed,  that  the  judgment  of  the  parish  court  be  avoided, 
reversed  and  annulled;  and  it  is  further  ordered,  adjudged  and 
decreed,  that  judgment  be  entered  against  them  as  in  a  case  of 
nonsuit,  and  that  the  cause  be  remanded  to  the  court  below,  to 
be  tried  between  the  original  parties,  the  interpleaders  to  pay 
all  costs  in  both  courts  occasioned  by  their  intervention. 


Ihtxbvehtiok,  OiuoDff  AND  Natubs  OF.— The  tenn  intervention  la  aaid  to 
be  unknown  to  the  common  law  and  equity  Bystems  of  jarispmdenoe,  and,  so 
far  aa  it  IB  employed  in  the  United  States,  to  have  been  borrowed  from  the 
civil  law:  ffjfman  v.  Cameron,  46  Miss.  72S.  Various  modes  of  practice  in 
regird  to  the  bringing  in  of  additional  parties  to  an  action  prevail  in  differ- 
ent atatea.  Thus  the  court  may,  when  a  complete  determination  of  the  con- 
troYersy  can  not  be  otherwise  had,  order  additional  parties  to  be  brought 
in.  So^  in  an  action  for  the  recovery  of  real  or  persoiikl  property,  a  person 
not  a  party  to  the  action,  but  having  an  interest  in  the  subject  thereof,  may 
iq»ply  to  the  oonxt  to  be  made  a  party,  and  it  may  order  him  to  be  brought  in 
by  the  proper  amendment.  A  defendant  may  also  in  certain  actions,  on 
showing  that  a  stranger  to  the  action  makes  a  demand  for  the  same  debt  or 
Am.  Dec.  Vol.  XVI— U 
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property  for  which  the  defendant  is  saed,  obtain,  after  appropriate  proceed- 
ingB  therefor,  an  order  from  the  oonrt  subetitnting  such  stranger  in  the  place 
of  the  defendant  as  a  party  to  the  action:  Pomeroy  on  Remedies,  sec.  412; 
Code  of  N.  Y.,  sec.  122;  CaL  C.  P.,  sec  386.  Neither  of  these  proceedings 
corresponds  to  the  intervention  of  the  civil  law,  nor  to  that  of  the  code  of 
Looisiana,  or  of  the  other  states  which  have  been  modeled  after  it.  In  all 
these  proceedings  a  stranger  to  the  action  is  made  a  party  defendant;  in  the 
first  and  third  he  is  brought  in  without  any  action  on  his  part,  and  usually 
against  his  will;  in  the  second  he  is  permitted  to  be  made  a  party  upon  his 
own  application;  in  the  first  and  second,  and  perhaps  in  the  third,  the  com- 
plaint must  be  amended  so  as  to  formally  name  him  as  a  party  defendant. 
An  intervener  is  not  technically  either  a  plaintiff  or  a  defenduit.  He  ap* 
pears  in  his  own  application;  and,  in  truth,  he  can  not  be  compelled  to  ap- 
pear as  an  intervener:  Hcuard  v.  Agricultural  Bank,  11  Rob.  La.  326;  Le 
Blanc  V.  DathkU,  14  La.  274.  He  may  assist  either  the  plaintiff  or  defend- 
ant, or  may  take  a  position  adverse  to  both.  The  pleadings  of  the  original 
parties  need  not  be  amended  on  his  account,  though  they  may  be  required  to 
answer  such  of  hii  allegations  as  they  desiro  to  controvert  Intervention  is 
often  confounded  with  interpleader;  but  the  two  proceedings  aro  entirely  dif. 
ferent.  An  interpleader  is  a  proceeding  by  which  a  stranger  to  the  action  is, 
upon  the  application  of  the  defendant,  made  to  take  the  place  of  the  lattet 
as  a  party  to  the  suit  An  intervener,  on  the  other  hand,  is  himself  an  ap- 
plicant for  permission  to  appear  in  a  pending  litigation,  for  the  protection  of 
his  own  interests;  and,  when  permitted  to  appear,  his  attitude  is  as  likely 
to  correspond  to  that  of  the  plaintiff  as  to  that  of  the  defendant. 

IinxBYXNTioN — Statutort  Pboyisions. — Probably  the  more  accurate 
onderstanding  of  the  law  of  intervention  may  be  obtained  by  a  perusal  of  the 
statutes  upon  that  subject^  than  by  any  other  means.  Sections  389  to  393  of 
kde  Louisiana  code  of  practice  (edition  of  1844),  are  as  follows: 

"  Sec.  389.  An  intervention  or  interpleader  is  a  demand  by  which  a  third 
pertoou  requires  to  be  permitted  to  become  a  party  in  a  suit  between  other 
persons;  either  by  joining  the  plaintiff  in  claiming  the  same  thing,  or  some- 
thing coiineoted  with  it,  or  by  uniting  with  the  defendant  in  resisting  the 
claims  ot  che  plaintiff;  or  it  may  be  lawful  for  him,  where  his  interest  requires 
it,  to  oppose  both. 

"Sec.  3d0l  In  order  to  be  entitled  to  intervene^  it  is  enough  to  have  an 
interest  in  the  success  of  either  of  the  parties  to  the  suit. 

"  Sec.  391.  One  may  intervene  either  before  or  after  issue  has  been  joined 
in  the  cause,  provided  the  intervention  do  not  retard  the  principal  suit;  the 
person  intervening  must  be  always  ready  to  plead  or  to  exhibit  his  testimony; 
beoauso  he  has  always  his  remedy  by  a  separate  action  to  vindicate  his  righta. 

"  Sec  392.  The  plaintiff  in  intervention  must  institute  lus  denutnd  before 
the  court  in  which  the  principal  action  has  been  brought;  being  considered  aa 
plaintiff  he  must  follow  the  jurisdiction  of  the  defendant. 

"Sec  393.  The  intervention  must  be  formed  by  a  petition,  addressed  t:> 
the  court  before  which  the  principal  demand  has  been  brought;  it  must  set 
forth  the  grounds  on  which  the  cause  is  supported.  This  petition  must  be 
served  on  the  party  against  which  it  is  directed,  in  order  that  he  may  answer 
to  the  same  in  the  delay  given  in  ordinary  suits."  The  statutes  of  the  state 
of  Iowa  on  this  subject  may  be  found  in  sections  2683,  2684,  2685,  of  the 
revision  of  1873,  which  are  as  follows: 

"Sec  2683.  Any  person  who  has  an  interest  in  the  matter  in  litigation, 
in  the  success  of  either  of  the  parties  to  the  action  or  against  both,  may  become 
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a  puij  to  an  aotion  between  other  penons  either  by  joining  the  pkintiff  in 
claiming  what  is  aonght  by  the  petition,  or  by  uniting  with  the  defendant  in 
reaisting  the  daim  of  the  plaintiff,  or  by  demanding  anything  adyersely  to 
both  the  plaintiff  and  defendant,  either  before  or  after  issue  has  been  joined 
in  the  cause,  and  before  the  trial  commences. 

. "  Sec.  2684.  The  court  shall  determine  upon  the  intervention  at  the  same 
time  that  the  action  is  decided,  and  the  intervener  has  no  right  to  delay; 
and  if  the  daim  of  the  intervener  is  not  sustained  he  shall  pay  idl  costs  of  the 
intervention. 

**Sec  2685.  The  intervention  shall  be  by  petition  which  must  set  forth 
the  facts  on  which  the  intervention  rests,  and  all  the  pleadings  therein  shall 
be  governed  by  the  same  principles  and  rules  as  obtain  in  other  pleadings 
provided  for  in  this  chapter.  But  if  such  petition  is  filed  during  term  the 
coast  shall  direct  the  time  in  which  an  answer  shall  be  filed  thereto.  '* 

Section  387  of  the  code  of  dvil  procedure  of  California,  declares  that,  "Any 
person  may,  before  the  trial,  intervene  in  an  action  or  proceeding  who  has  an 
interest  in  the  matter  in  litigation,  in  the  success  of  either  of  the  parties,  or 
an  interest  against  both.  An  intervention  takes  place  when  a  third  person  is 
permitted  to  become  a  party  to  an  action  or  proceeding  between  other  persons, 
either  by  joining  the  plaintiff  in  claiming  what  is  sought  by  the  complaint^  or 
by  uniting  with  the  defendant  in  resisting  the  claims  of  the  plaintiff,  or  by 
demanding  anything  adversely  to  both  the  plaintiff  and  the  defendant,  and 
is  made  by  complaint,  setting  forth  the  grounds  upon  which  the  intervention 
rests,  filed  by  leave  of  the  court,  and  served  upon  the  parties  to  the  action  or 
proceeding  who  have  not  appeared,  and  upon  the  attorneys  of  the  parties  who 
have  appeared,  who  may  answer  or  demur  to  it  as  if  it  were  an  original  com- 
plaint. "  The  statutes  of  Colorado,  Nevada  and  of  Washington  Territory  upon 
this  subject  are  in  substantial  conformity  with  the  foregoing  section  of  the 
code  of  dvil  procedure  of  California.  We  have  been  unable  to  discover  any 
statate  of  Texas  defining  intervention  or  demgnating  the  circumstances  in 
which  it  may  be  permitted.  The  courts  of  that  state,  however,  at  a  veiy 
early  day,  determined  that  intervention  must  necessarily  be  a  part  of  a  sys- 
tem of  jurisprudence  in  which  common  law  and  equity  were  administered 
by  the  same  tribunals,  and  they  therefore  recognised  and  applied  the  rules 
of  the  Lonisiana  code  of  practice  upon  this  subject:  Legg  v.  McNeU^  2  Tez. 
430.  The  courts  of  these  two  states  have  ever  since  administered  the  law  of 
intervention  in  substantial  harmony  with  each  other,. 

LrraEVXNOB  must  not  Delay  ths  Suit. — The  general  prindple  may  be 
deduced  from  all  the  decisions  and  statutes,  that  an  intervener  is  permitted 
to  intrude  into  the  suit  as  a  matter  of  favor  towards  him,  and  that,  while  his 
admisnon,  if  he  proceed  with  due  diligence,  is  a  matter  of  right  and  not  of 
discretion,  yet  that  he  must  not  be  permitted  to  delay  the  determination  of 
the  controversy  between  the  original  litigants.  He  must  be  at  all  times 
ready  to  exhibit  his  evidence  and  to  proceed  with  the  trial  of  the  issues 
which  he  haa  obtruded  into  the  action  or  proceeding:  OaiM»  v.  Pctge,  15  La. 
Ann.  106;  Wcdker  v.  Dunbar^  7  Mart  686;  Taylor  v.  Boedeeker,  22  La.  Ann. 
79;  EoeU9  v.  Bill,  13  Tex.  67. 

Thk  AppLiGATioir  TO  Intsbvxns  kust  bs  vadx  bsvobb  the  trial  of  the 
cause.  It  has  been  refused  on  account  of  unjustifiable  delay  in  presenting  the 
petition  therefor:  Van  Buren  v.  Oeer,  12  Tex.  15;  Wrighi  v.  Neathery,  14 
Id.  211.  It  ought  always  to  be  denied  if  made  after  the  trial  has  been 
commenced:  Fearing  v.  BaU,  6  La.  685;  Lineob*  v.  Ball,  Id  698;  or  after 
the  cause  baa  been  called  for  trial,  and  when  the  plaintiff  is  about  to  take 
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judgment  and  the  permitting  of  the  intervention  most  necessitate  a  contina- 
ance  for  the  term:  Hocher  y.  Kelley,  14  CaL  165.  An  intervention  may  b< 
allowed  after  the  appointment  of  a  receiver  to  take  charge  of  the  fnnds  in 
OGntroversy:  Graves  v.  HaU,  28  Tex.  254;  but  not  after  an  interlocatory  de- 
cree in  partition  designating  the  respective  interests  of  the  parties:  Wooffoik 
V.  Wooi/olh,  30  La.  Ann.  139. 

Intertsnob  must  aoceft  thb  sxtit  as  he  riNDS  IT. — An  intervention  ii 
permitted  only  for  the  purpose  of  permitting  the  applicant  to  protect  his 
substantial  rights  in  that  action.  If  he  does  not  like  the  form  of  the  action 
or  the  place  where  \fi  is  pending,  he  ought  not  to  seek  to  become  a  party  to  it. 
If  the  court  has  jurisdiction  of  the  action  as  between  the  original  parties,  the 
intervener  can  not  contest  the  jurisdiction:  Ktnner*8  Syndics  w,  HolUday,  19 
La.  154.  "  The  intervener  cannot  change  the  action.  The  ground  on  which 
a  third  party  is  pezinitted  to  come  between  the  plaintifis  and  defendants  iB» 
that  the  action  between  them  may  be  injurious  to  him.  His  right  is,  there- 
fore, limited  to  the  suit  pending;  to  see  that  it  is  correctly  and  legally  de- 
cided:'* Carraby  v.  Morgan,  5  Mart.  N.  S.  601.  He  can  not  object  to  the 
plaintifTs  capacity  to  sue:  Cordill  v.  JlieCuUoug\  20  La.  Ann.  174.  Neither 
will  he  be  permitted  to  avail  himself  of  those  irregularities  in  the  action,  or 
in  proceedings  by  attachment  which  might  be  urged  by  the  defendant,  nor 
can  he  ordinarily  make  those  defenses  which  are  personal  to  the  defendant, 
and  which  the  latter  neglects  to  interpose  or  prefers  to  waive:  Fleming  v. 
Baldwin^  21  La.  Ann.  118;  BedeWs  Heirs  v.  Hayes,  Id.  643;  Emerson  v.  Fox, 
3  La.  178;  Carroll  v.  BredeweU,  27  La.  Ann.  239;  HaneheU  v.  Oray,  7  Tex. 
549;  ClamegeranY.  Bucks,  4  Mart.  N.  S.  487>  posi.  Thus  where  an  intervener 
interposed  for  the  purpose  of  claiming  that  certain  attached  property  be- 
longed to  him,  and  then  attempted  to  urge  certain  irregnlaritiea  in  the  pro- 
ceedings, the  supreme  court  of  Louisiana  said: 

"Theplainti^  citizens  of  Boston,  have  attached  property  here,  which 
they  say  belongs  to  the  defendant,  their  debtor,  also  a  resident  of  that  place; 
the  defendant  pleaded  the  general  issue,  and  the  debt  was  proved;  so  that  be- 
tween plaintiff  and  defendant  it  only  remained  for  the  court  to  pronounce  judg- 
ment accordingly.  But  a  third  person  has  stepped  in  avening  the  goods  at- 
tached to  be  his  property,  and  demanding  restoration  of  them.  The  daiuiant 
has  not  only  attempted  to  prove  the  property  to  be  his,  but  he  has  been  acting 
the  part  of  the  defendant,  by  undertaking  to  show  that  the  attachment  ought 
not  to  have  issued,  and  that  after  it  had  issued  it  was  imperfectly  executed. 
The  only  thing  which  we  conceive  a  claimant  may  be  permitted  to  do  is  to 
show  that  the  property  attached  is  verily  his.  As  soon  as  he  succeeds  in 
that  his  part  is  at  an  end.  But  a  claimant  has  surely  no  right  to  show  any 
irregularity  in  the  suit  in  which  he  intervenes,  for  the  sole  purpose  of  rescu- 
ing the  property.  Whether  the  plaintiff,  the  court,  and  the  sheriff  have  been 
acting  legally  or  not  is  none  of  his  business;  for  whether  the  proceedings  are 
regular  or  not,  the  property  must  be  shown  to  be  his  before  it  can  be  returned 
to  him;  and  whether  they  are  regular  or  not,  it  shall  not  be  returned  unless 
he  proveathat  it  belongs  to  him:"  Lee  et  aL  v.  Bradlee,  8  Mart.  65. 

Afplioatzon,  StrvFidXNCT  07. — ^The  application  for  intervention  is  usually 
made  by  petition  or  complaint.  It  need  not  be  verified:  Smith  v.  AUen, 
28  Tex.  501;  bvt  it  must  be  treated  as  a  complaint^  and  must,  therefore,  show 
affirmatively  such  facts  as  are  requisite  to  entitle  the  applicant  to  intervene 
in  the  action:  People  v.  Talmadge,  6  CaL  256;  Cflapp  v.  Ph^»$,  19  Ia.  Ann. 
461. 

Whsn  Intxrvxnob  is  Tbxatxd  as  a  PLADrmv  ahd  VHnr  as  a  !)■• 
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mnMLRT. — ^If  the  int«rvenor  iiiak«8  an  affirmative  demand,  he  must  neoes- 
nrily  he  treated  as  »  pUintift  and  required  to  allege  and  prove  all  thoae 
iM^ta  which  are  eaaential  to  support  his  claim,  and  to  entitle  him  to  relief: 
Clapp  V.  Phelpa^  19  Ia.  Ann.  461.  When,  however,  he  simply  takes  issae 
with  the  plaintiff's  complaint^  hy  denying  those  allegations  therein  which  are 
fwntinl  to  the  plaintiff's  recovery,  his  position  corresponds  to  that  of  a  de- 
fendant, and  he  need  make  no  proofs  except  to  rehut  thoee  offered  hy  the 
plaintiff:  Speyer  v.  Jhmeli,  21  CaL  281. 

OBJWcaovs  TO  AV  luTEBLYjarnov  must  be  made  at  the  proper  time,  or  they 
ace  waived:  MeKenty  v.  Gladwin,  10  Gal.  227;  Smiih  v.  Penny,  44  Id.  161. 
If  the  petition  or  complaint  is  answered,  or  the  trial  had  without  objection, 
it  is  then  too  late  to  question  the  intervenor's  right  to  participate  in  the  ao« 
ticn,  and  to  obtain  the  relief  to  which  the  proofs  and  admission  show  him  en* 
titled:  Herman  v.  PJUUr,  2  La.  456;  Donner  v.  Palmer,  51  Gal.  629. 

Who  mat  Intibvsns. — ^The  great  question  constantly  arising  under  the 
law  of  intervention  is,  who  is  entitled  to  intervene  ?  This  question  has  not 
f et  been  so  answered  as  to  permit  the  framing  of  any  general  rules  suffi- 
ciently distinct  to  be  of  much  practical  utility;  nor  are  the  various  answers, 
hitherto  made,  altogether  reconcilable  with  one  another.  The  language  of 
some  of  the  statutes  is  very  broad.  Thus,  by  section  390  of  the  code  of  prac- 
tice of  Louinana:  *'In  order  to  be  entitled  to  intervene,  it  is  enough  to  have 
an  interest  in  the  success  of  either  of  the  parties  to  the  suit"  Equally  com- 
prehensive are  the  declarations  of  the  codes  of  Iowa  and  California.  But, 
surely,  there  must  be  many  persons  who  have  interests  in  the  success  of  one 
or  more  of  the  parties  to  a  suit  who  are,  nevertheless,  not  entitled  to  inter- 
vene therein.  The  creditors  and  heirs  of  the  plaintiff,  usually,  have  an  inter- 
est in  his  success,  for  thereby  his  estate  may  be  enlarged;  the  heirs  and 
creditors  of  the  defendant  have  an  interest  in  his  success,  for  thereby  his  es- 
tate may  remain  unimpaired.  But  a  mere  creditor  of  one  of  the  parties  is 
not,  on  that  account,  entitled  to  intervene:  Pierre  v.  Maste,  7  Mart.  N.  S. 
196;  Hwm  v.  Volcano  Water  Co.,  13  CaL  62.  Creditors  have  no  right  to  in* 
tervene  in  proceedings  by  heirs  against  an  administrator  to  compel  him  to 
accoont:  7%>ma/  Sueeesnon,  12  Bob.  La.  216.  But  in  some  proceedings, 
creditors  are  entitled  to  interpose;  but,  so  far  as  we  are  aware,  these  extend 
to  those  cases  only  in  which  the  intervening  creditors  have  acquired  some 
lien  upon  the  property  of  one  of  the  litigants,  and  this  lien  is  in  danger  of  be- 
ing impaired  or  destroyed  by  the  operation  of  the  pending  suit. 

Thus  in  Davit  v.  Epjdnger,  18  CaL  378,  an  action  was  instituted  on  a  note 
before  it  became  due,  and  an  attachment  issued,  and  was  levied  on  the  prop- 
erty of  the  defendant  on  July  6,  1860.  Klopenstine  &  Co.  were  creditors  of 
the  defendant  by  a  judgment  entered  in  February  of  the  same  year.  Execu- 
tion on  this  judgment  was  levied  on  the  attached  property  July  7,  1860. 
Klopenstine  &  Co.  then  "filed  their  bill  of  intervention,  setting  out  the  facts 
before  stated,  and  in  addition  thereto  chary^g  that  Davis,  at  the  time  of  the 
institntion  of  his  suit  had  no  cause  of  action  against  Eppinger;  that  Eppinger 
was  insolvent;  that  the  property  levied  upon  was  not  sufficient  to  satisfy 
these  judgments;  that  the  suing  out  and  levy  of  this  attachment  was  a  fraud 
upon  their  rights,  and  hindered,  delayed,  and  defrauded  them  in  the  collec- 
tion of  their  debt;  that  Davis  and  Eppinger  had  combined  to  hinder,  delay 
and  defraud  the  creditors  of  Eppinger;  and  praying  that  the  attachment  of 
Davis  be  postponed  to  their  execution."  The  bill  was  held  to  show  a  suffi- 
cient case  for  intervention.  A  very  similar  state  of  facts  was  shown  in  a 
subsequent  case  in  the  same  state,  in  disposing  of  which  the  court  said*. 
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'*  Although  the  intervenon  have  not  a  claim  to  or  lien  upon  luiy  property 
which  is  the  direct  sobject  of  litigation  in  this  action,  they  have  a  lien  upon 
property  which  is  held  subject  to  the  results  of  the  litigation,  and  which 
woold  be  lost  to  the  interrenors  if  the  original  action  should  proceed  to  judg- 
ment and  execution.  If  the  case  does  not  fall  within  the  precise  definition 
of  the  cases  in  which  intervention  takes  place,  as  given  in  section  six  hundred 
and  fifty-nine,  and  as  explained  in  Horn  v.  Voloano  Water  Co,  13  GaL  62, 
it  is  substantially  within  the  object  provided  for  by  that  section:  and  as  that 
is  a  law  only  regulating  modes  of  procedure  and  not  rights  of  property,  we 
think  the  interpretation  given  to  it  in  the  case  of  DavU  v.  Eppinger  should 
not  be  changed:"  Speyer  v.  Ihmels,  21  GaL  287;  CoghUl  v.  Marks,  29  Id. 
673.  In  some  of  the  states  a  claimant  of  property  attached  may  intervens 
for  the  purpose  of  showing  that  it  belonged  to  him  and  not  to  the  defendant: 
FHeld  V.  Harrison,  20  La.  Ann.  411.  The  following  applicants  were  held  en* 
titled  to  intervene;  the  equitable  owner  of  a  promissory  note  on  which  suit 
had  been  brought:  Taylor  v.  Adair,  22  Iowa,  279;  one  who  had  assigned  to 
plaintiff  the  note  in  controversy,  but  retained  an  interest  in  its  proceeds: 
Oradwohl  v.  Harris,  29  Cal.  150;  one  who  claimed  adversely  to  both  parties, 
the  note  sued  upon:  SUch  v.  Diddnmrn,  38  Id.  608;  a  county  to  recover  a  tax 
levied  upon  money  in  litigation:  Yuba  County  v.  Adams,  7  Id.  37;  a  state, 
in  an  action  against  one  of  its  officers  to  compel  him  to  issue  a  warrant  for 
the  payment  of  money  out  of  the  public  funds:  State  v.  Oraham,  23  La.  A"» 
402;  State  vt  Dubucet,  22  Id.  365;  a  citizen  in  an  action  by  a  city  to  prevent 
the  erection  of  houses  in  a  public  place:  Mayor  v.  Oravier,  11  Mart  620;  a 
purchaser  pendente  lite  of  a  pending  suit:  BaunCs  Succession,  11  Rob.  La.  314; 
or  of  the  property  in  controversy:  Brooks  v.  Hager,  5  CaL  281;  Marigny  v. 
Nvott,  23  La.  498;  a  partner  in  a  suit  in  which  his  copartners  were  plaintifib: 
Korris  v.  Ogden,  11  Mart.  455;  a  mortgagee  in  a  suit  to  set  aside  a  sale  upon 
which  the  mortgagor's  title  was  based:  Webb  v.  Keller,  2IH  La.  Ann.  596;  a 
wife  in  a  suit  to  foreclose  a  mortgage  upon  the  homestead:  Sargent  v.  WtUon, 
5  CaL  504;  Moss  v.  Warner,  10  Id.  296;  DiOon  v.  Byrne,  6  Id.  456;  the 
claimant  of  a  debt  which  had  been  gamisheed:  Daniels  v.  Clark,  38  Iowa,  556; 
the  sureties  of  the  defendant  in  an  action  of  replevin,  who  had  given  a  bond 
to  procure  the  return  to  him  of  the  personalty  in  controversy;  Coburn  t. 
Smart,  3  Pac.  L.  J.  133;  a  claimant  of  money  collected  by  a  sheriff  upon 
execution:  Cobb  v.  Depuc,  22  La.  Ann.  244;  a  consignor  claiming  a  right  of 
stoppage  in  transitu,  in  an  action  by  the  assignee  of  a  bill  of  lading  to  recover 
goods  of  a  forwarding  merchant:  Chandler  v.  Fulton,  10  Tex.  11. 

The  following  have  been  denied  the  right  to  intervene:  one  who  claimed 
adversely  to  both  plaintiff  and  defendant  in  an  action  of  forcible  entry  and 
unlawful  detainer:  Warren  v.  Kelly,  17  Tex.  549;  an  attorney  who  claimed 
the  right  to  recover  his  fee  in  the  case  of  the  defendant  on  the  ground  that 
the  latter  had  settled  with  plaintiff:  Wkittaker  v.  Clarke,  33  Id.  649;  a  per- 
son who  sought  to  join  with  the  plaintiff  on  the  ground  that  he  was  to  have 
a  part  interest  in  the  proceeds  of  the  contract  on  which  the  action  was 
brought:  0*Brien  v.  Police  Jury,  2  La.  Ann.  355;  a  taxpayer  in  an  application 
by  mandamus  to  compel  an  officer  to  do  certain  acts  requisite  to  the  levying 
of  a  tax:  Hanoood  v.  Quinby,  44  Iowa,  385;  a  person  in  possession  of  real 
estate  for  which  an  action  of  ejectment  had  been  brought,  and  who  claimed 
adversely  to  both  parties.  The  following  is  the  opinion  of  the  court  in  the 
last  case,  denying  the.  right  to  intervene:  "The  ' matter  in  litigation '  was, 
at  the  time  of  the  intervention,  the  alleged  right  to  the  possession  on  the 
part  of  the  plaintiff,  and  the  ouster  of  plaintiff  by  the  defendant.  The  inter* 
vention  contains  no  averment  that  the  intervener  is  in  any  way  connected 
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with  the  right  to  the  poflSMsion  asserted  either  by  plaintiff  or  defendant,  but 
on  the  oontnury  alleges  that  he  has  title  paramoant  to  both,  and  that  he  has 
been  in  the  aetnal  possession  for  more  than  Aye  years.  The  intervener, 
therefore,  hkd  no  interest  in  the  matter  in  litigation.  If  the  intervener  is  the 
owner  and  in  possession  of  a  portion  of  the  premises  sued  for,  he  cannot  be 
disturbed  in  his  possession  under  any  process  which  may  be  issued  on  a  judg- 
ment in  favor  ci  plaintiff  against  the  defendant.  If  he  has  no  connection 
with  the  defendant,  it  Ib  plain  that  a  judgment  against  defendant  can  not  be 
resorted  to  to  remove  him.  If  defendant  held  for  him,  his  proper  course 
would  have  been  to  apply  for  leave  to  defend  in  the  name  of  defendant  Nor 
can  plaintiff  claim  that  the  intervenor  shall  be  bound  by  a  judgment  which 
may  liATe  been  taken  against  the  defendant,  on  the  ground  that  he  actually 
appeared  and  aosisted  to  defend  on  behalf  of  defendant,  since  the  pleading  on 
which  he  alone  has  claimed  hia  right  to  appear  has  been  set  aside  and  disre- 
garded by  this  court  on  the  application  of  plaintiff  himself:"  Porter  v.  Oar^ 
ristmo,  51  Cal.  560,  561.  The  case  of  Horn  v.  Volcano  Water  Co.,  13 
Id.  62,  is  a  leading  one  on  the  subject  of  intervention.  The  plaintiff  brought 
against  the  defendant  an  action  to  foredoee  a  mortgage,  in  which  action  cer- 
tain creditors  of  the  defendant  intervened,  alleging  fraud  in  the  execution  of 
the  note  and  mortgage,  and  that  they  were  therefore  void  as  against  the  de- 
fendant and  its  creditors.  Of  these  creditors,  Rawle  was  a  simple  contract 
creditor  without  any  lien  whatsoever.  The  others  were  judgment-creditors 
of  the  defendant,  having,  as  such,  liens  upon  its  property.  The  court  thus 
considered  the  merits  of  the  interventions: 

"The  petition  of  the  creditor,  Bawle,  does  not  disclose  any  right  on  his 
part  to  intervene;  it  shows  that  he  was  a  simple  contract-creditor,  holding 
obligations  against  the  company,  but  it  does  not  show  that  any  portion  of 
them  was  secured  by  any  lien  upon  the  mortgaged  premises.  His  interven- 
tion is  only  an  attempt  of  one  creditor  to  prevent  another  creditor  obtaining 
judgment  against  the  common  debtor,  a  proceeding  which  can  find  no  sup- 
port either  in  principle  or  authority.  The  interest  mentioned  in  the  statuts 
which  entitles  a  person  to  intervene  in  a  suit  between  other  parties  must  be 
in  the  matter  in  litigation  and  of  such  a  direct  and  inmiediate  character  that 
the  intervenor  will  either  gain  or  lose  by  the  direct  legal  operation  and  effect 
of  the  judgment.  The  provisions  of  our  statute  are  taken  substantially  from 
the  code  of  procedure  of  Louisiana,  which  declares  that,  'in  order  to  be  en* 
titled  to  intervene  it  is  enough  to  have  an  interest  in  the  success  of  either  ol 
the  parties  to  the  suit;'  and  the  supreme  court  of  that  state,  in  passing  on  the 
term,  interest,  thus  used,  held  this  language:  'This,  we  suppose,  must  be  s 
direct  interest  by  which  the  intervening  party  is  to  obtain  immediate  gain  oi 
suffer  loss  by  the  judgment  which  may  be  rendered  between  the  original  par- 
ties; otherwise  the  strange  anomaly  would  be  introduced  into  our  jurispru- 
dence of  suffering  an  accumulation  of  suits  in  all  instances  where  doubts  might 
be  entertained  or  enter  into  the  imagination  of  subsequent  plaintiffs,  that  a 
defendant,  against  whom  a  previous  action  was  under  prosecution,  might  not 
have  property  sufficient  to  discharge  all  his  debts.  For  as  the  first  judgment 
obtained  might  give  a  preference  to  the  person  who  should  obtain  it,  all  sub- 
sequent suitors,  down  to  the  last,  would  have  an  indirect  interest  in  defeat- 
ing the  action  of  the  first:'  Oasquei  et  oL  v,  Jofmaon  et  aL,  1  La.  431.  To 
authorize  an  intervention,  therefore,  the  interest  must  be  that  created  by 
a  claim  to  the  demand,  or  some  part  thereof,  in  suit,  or  a  claim  to,  or  lien 
upon,  the  property,  or  some  part  thereof,  which  is  the  subject  of  litigation. 
No  such  claim  or  lien  is  asserted  in. the  petition  of  Rawle;  and  his  right  tc 


184^  Bbown  v.  Saul.  [Loaisiana, 

intonrane  miut  in  cooaeqnenoe  fail:  Brown  A  Sons  ▼.  Saul  el  al,  A  Mart 

"The  petition  of  Schaffer  and  others  stands  npon  a  different  footing.  It 
shows  that  they  were  judgment-creditors,  having  liens  by  their  several  judg- 
ments upon  the  mortgaged  premises  at  the  time  of  the  institution  of  the  present 
suit.  As  such  they  were  subsequent  incumbrancers  and  necessary  parties  to  a 
complete  adjustment  of  all  interests  in  the  mortgaged  premises,  though  not 
Indispensable  parties  to  a  decree  determining  the  rights  of  the  other  parties 
as  between  themselves.  For  such  adjustment  the  court  would  have  been  jus- 
tified in  ordering  them  to  be  brought  in  either  upon  their  own  petition,  as  in 
the  present  case,  or  by  an  amendment  to  the  complaint:  Sargent  v.  WiUonp 
5GaL  504;  Mose  v.  Werner,  10  Id.  296;  Montgomery  v.  TnU,  11  Id.  907."  Bom 
V.  Volcano  Water  Co.,  13  Id.  69,  70.  See,  to  the  same  effect:  Harlan  t. 
Eureka  M.  Co.,  10  Nev.  94;  State  v.  Wright,  10  Id.  167. 

The  Riohts  of  the  Intebvknob  after  He  has  been  Permitted  to 
become  a  party  to  the  action  are  as  comprehensive  as  those  of  the  original 
parties,  except  that  he  will  probably  not  be  permitted  to  delay  the  trial  in 
order  to  obtain  his  evidence,  nor  to  raise  objections  to  irregularities  in  the 
prior  proceedings,  nor  to  urge  defenses  which  are  personal  to  the  original 
parties.  He  is  entitled  to  trial  by  jury:  Lacroix  v.  Menard,  3  Mart  K.  S. 
339  [15  Am.  Dec.  161].  His  right  to  proceed  with  the  litigation  and  deter- 
mination of  his  rights  can  not  be  affected  by  the  granting  of  a  nonsuit  against 
the  plaintiff,  nor  by  the  plaintiff's  dismissal  of  the  action:  EUioU  v.  Ivers,  6 
Nev.  287;  Field  v.  Oantier,  8  Tex.  74;  Poehlman  v.  Kennedy,  48  Cal.  201. 
He  may  claim  the  benefit  of  the  original  suit  for  the  purpose  of  protecting 
himself  and  his  claim  from  the  operation  of  the  statute  of  limitations:  Field 
Y.  Oantier,  8  Tex.  74. 

The  Liabilities  of  Intesvenobs  have,  we  believe,  never  been  deter* 
mined  or  considered  in  any  of  the  reported  cases.  Some  of  the  statutes 
speak  of  the  intervener's  becoming  a  party  to  the  action.  To  what  extent, 
then,  does  intervention  make  one  a  party?  Does  he  come  in  for  better  oi 
for  worse?  Can  he  acquire  benefits  wiUiout  assuming  burdens?  Is  he  to 
strike  whomsoever  he  pleases,  without  being  subjected  to  any  blows  in  return  1 
To  these  questions  we  can  respond  only  by  giving  our  own  opinion,  unsus- 
tained  by  authority.  It  occurs  to  us  that  an  intervener,  once  admitted  as  a 
party  to  the  action,  must  remain  such  to  the  end  of  the  litigation;  that  he 
can  not  withdraw  from  the  suit;  and  that  there  can  be  obtained  against  him 
the  same  relief  as  if  he  had  been  made  a  party  defendant  at  the  institution 
of  the  action. 

Oobebctort  Eemedibs.— In  Wenbom  v.  Boston,  23  CaL  321,  an  order  de- 
nying a  motion  for  leave  to  intervene,  was  held  not  to  be  appealable,  because 
it  was  not  a  final  judgment  Subsequent  decisions  in  the  same  state  seem  to 
establish  a  different  rule,  and  to  give  an  immediate  right  of  appeal  to  one 
whose  application  for  leave  to  intervene  is  denied:  Stick  v.  Didanaon,  38  CaL 
608;  Cobum  v.  Smart,  3  Pac.  L.  J.  133;  StaU  v.  Parish  Judge  of  St, 
Mary,  27  La.  Ann.  184.  Mandamus  is  not  the  proper  remedy  when  an  ap- 
plication for  intervention  is  erroneously  denied:  People  v.  Sexton,  37  CaL 
632.  If  an  intervener  is  dissatisfied  with  the  final  judgment  in  the  action 
he  can  not  avail  himself  of  the  appellate  proceedings  of  the  other  parties  to 
the  action;  but  must  prosecute  a  separate  appeal,  giving  a  notice  and  under- 
taking on  his  own  behalf:  State  v.  Kew  Orleans,  27  La.  Ann.  469;  BeehoUh 
V.  Petrel,  22  Id.  67. 
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GiiAUAaERAN  t;.  Bucks  akd  Hedbioe  ei  al. 

r4MABm,K.B.487.] 

Whet  Ihtmlvjuiob  has  ho  Biobt  to  Ubok  Ibbioulabitib8.-— A  penon  hai 
no  light  to  intervene  in  an  action  for  the  pnrpoee  of  having  the  oauae 
diemiiwed  for  iiregnlaritiee  in  the  proceeding!. 

Afpbal  from  the  parish  court  of  the  parish  and  city  of  New 
Orleans.    The  opinion  states  the  case. 

CuuiUier,  for  plainti£f. 

Wati8  and  Lobdelly  for  the  intervening  creditors. 

B7  Conrty  P0BTEB9  J.  This  action  was  commenced  by  attach- 
ment. An  attorney  was  appointed  for  the  absent  debtor,  an 
answer  was  filed  by  him,  and  the  cause  put  at  issue. 

At  this  stage  of  the  proceedings  Mellon  interrened.  In  his 
petition  he  states  that  the  defendants  in  this  suit  were  indebted 
to  him,  and  that  he  had  attached  the  same  property  which  was 
leried  on  in  this  case.  That  by  reason  of  these  premises  he  had 
a  right  to  interrene,  and  show  that  the  affidavit  on  which  the 
attachment  had  issued  was  not  made  according  to  law;  that, 
consequently,  all  the  proceedings  were  null  and  void. 

The  court  below  refused  to  set  aside  the  attachment,  and  gave 
judgment  for  the  plaintiff.     The  intervening  party  appealed. 

We  are  of  opinion  the  court  below  did  not  err.  The  affidavit 
contains  every  substantial  averment  which  the  act  of  the  legis- 
lature requires,  and  it  is  sufficiently  positive,  for  perjury  could 
be  assigned  on  it,  if  the  affiant  swore  falsely.  We  are  also  of 
opinion,  that  an  intervening  creditor  can  not  plead  peremptory 
exceptions,  the  only  object  of  which  is  to  have  the  cause  dis- 
missed for  irregularities  in  the  proceedings.  These  were  mat- 
ters for  the  consideration  of  the  defendants,  or  those  who 
represented  them,  and  if  they  thought  fit  to  waive  a  defense 
which  should  not  be  used  in  a  just  action,  no  other  party  can. 
It  is  exercising  rights  which  do  not  belong  to  him,  and  which 
no  law  that  we  are  acquainted  with  confers. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  parish  court  be  affirmed,  with  costs. 


186  BouQUiEB  V.  BouQUDCB.  [Loaisiaoai 

JRouquieb's  Heibs  v.  Rouquxeb's  Ezegutobs. 

[6  Mabzix.  N.  8. 98.] 

Laxds  Givxn  bt  thx  Govebnhent  to  a  Husband  or  wife  daring  covw 
tore  are  the  aeparftte  estate  of  the  sponse  to  whom  they  are  to  given. 

Appeal  from  the  court  of  the  sixth  district.  The  opinion 
states  the  case. 

Deblieux,  for  the  plaintiffs. 
Eo8l,  contra. 

By  Court.  The  heirs  of  the  wife  claim  a  tract  of  land  in  pos- 
session of  the  executors  of  the  husband,  on  the  ground  that  it 
made  a  part  of  the  community  of  acquests  and  gains,  and  thai 
the  husband,  in  his  life-time,  sold  to  them  all  the  property 
which  he  had  held  in  community  with  his  wife. 

The  only  question  in  the  case  is,  whether  the  tract  of  land, 
sued  for  made  a  part  of  the  community  of  acquests  and  gains. 
It  appears  to  us  it  did  not.  The  title  from  the  Spanish  govern- 
ment was,  it  is  true,  obtained  during  coverture,  but  the  con- 
cession was  in  the  name  of  the  husband  alone,  and  it  has  been 
already  decided  in  the  case  of  Qayoso  v.  Garcia^  1  Mart.  N.  S. 
824,  that  lands  granted  by  the  king  to  one  of  the  married  par- 
ties did  not  enter  into  the  community.  This  opinion  has  been 
lately  reviewed  and  confirmed  in  the  case  of  Frique  v.  Hopkins, 
4  Mart.  N.  S.  212,  where  the  subject  has  been  gone  into  at 
length. 

Tbe  plaintiffs  have  endeavored  to  distinguish  the  rights  of  the 
parties  before  us  from  those  already  decided,  on  the  ground 
that  the  motive  for  asking  for  the  land  from  the  government 
was  that  it  might  benefit  the  community  property.  The  weight 
to  which  this  argument  is  entitled  has  been  considered  in  the 
last  case  cited,  and  our  opinion  fully  expressed  on  it.  We  are 
satisfied  that  it  can  not  have  the  influence  which  the  plaintifb 
attached  to  it;  and  even  if  it  did,  the  facts  of  the  case  do  not 
bring  them  within  the  exception  contended  for;  for  the  grantee 
asks  for  the  land,  not  for  the  use  of  the  property  of  the  com- 
munity, but  for  his  own,  sespropres  animaux. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg* 
ment  of  the  district  court  be  affirmed,  with  costs. 


Lands  Givkn  bt  thb  Sovereion  to  Ettheb  or  ths  Sfousbs,  during  cover- 
tare,  formed,  according  to  the  laws  of  Spain,  the  separate  property  of  th« 
one  in  whose  name  the  gift  was  made,  except  when  the  gift  was  in  considera- 
tion of  military  Borviccs  rendered  hy  the  husband,  without  pay,  and  while  he 
was  supported  out  of  the  communi^  assets:  WUhinmni  r.  Am,  Iron 
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Cdl,  20  Mo.  128;  Fri^e  ▼.  Hopkifu,  4  Mart.  N.  S.  212;  Bauquier  v.  Rouquier, 
5  Id.  98;  Oayo90  ▼.  Oareia,  1  Id.  334.  This  law  has  been  held  to  be  appli- 
cable to  a  donatioii  made  by  the  United  States  government  to  a  citizen  of 
Louisiana,  while  the  laws  of  Spain  were  still  in  force  in  that  state:  Hugluy  v. 
Barrow^  4  Ijl  Ann.  250.  The  chief  test  for  determining  whether  property 
•oquired  by  either  hnsband  or  wife  daring  the  marriage  was  community  assets, 
onder  the  laws  of  Spain,  was  to  ascertain  whether  it  was  acquired  by  onerous 
title.  If  so  acquired,  it  belonged  to  the  community.  An.  onerous  title  is  de- 
fined to  be  that  by  which  we  acquire  anything,  paying  its  value  in  money,  or 
in  any  other  thing,  or  in  services,  or  by  means  of  certain  charges  and  condi- 
tions to  which  we  are  subjected:  TaUt  v.  Houston^  3  Tex.  453;  Noe  v.  Card^ 
14  Cal.  596.  The  grants  of  land  made  to  married  men  in  Texas,  under  the 
colonization  law  of  1823,  and  also  lands  acquired  by  husbands,  as  heads  of 
Camilies,  under  the  act  of  January  4,  1839,  have  been  treated  in  that  state  as 
icquisitions  by  onerous  title,  and  as  being,  on  that  account,  exempt  from  the 
general  rule  that  grants  from  the  sovereign  are  the  separate  estate  of  the 
grantee:  WUhmaon  v.  WUkinaon^  20  Tex.  242;  TaUa  v.  Houston,  3  Id.  453. 
The  decisions  in  Texas  are  based  upon  the  theory,  that  as  the  gift  from  the 
government  was  made  upon  certain  conditions  with  which  compliance  waa 
necessary,  and  as  certain  fees  were  required  to  be  paid  to  certain  officers  of 
the  government,  the  acquisitions  were  by  onerous  and  not  by  lucrative  title. 
The  judicial  tribunals  of  California  dissent  from  those  of  Texas  upon  this  sub- 
ject. A  justice  of  the  i>eace,  under  the  Mexican  government,  granted  a  lot 
in  the  present  city  of  San  Francisco  to  one  Koe,  subject  to  the  conditions  that, 
within  one  year,  the  lot  should  be  fenced  and  have  a  house  built  thereon,  and 
certain  municipal  fees  established  by  law  paid.  In  regard  to  these  coDditions, 
the  court,  by  Chief  Justice  Field,  said:  '*  At  the  civil  law,  as  at  the  common 
law,  donations  may  be  accompanied  with  conditions,  the  performance  of 
which  may  be  required  for  the  possession  or  enjoyment  of  the  property 
donated.  When  the  donation  is  solicited  for  specific  purposes  it  may  be  ac- 
companied with  oonditiona  limiting  the  property  to  such  purposes  without 
changing  the  character  of  the  act,  even  when  the  conditions  impose  the  dis- 
charge of  expensive  and  burdensome  duties.  Thus,  if  one  should  solicit  a 
gift  of  land  in  order  that  he  might  construct  a  church  or  college  thereon,  and 
the  land  should  be  granted  on  condition  that  such  church  or  college  should 
be  erected,  the  gift  would  be  none  the  less  a  donation  for  the  presence  of  the 
condition.  The  premises  were  not,  therefore,  the  less  gratuitously  given  or 
the  less  valuable  to  him,  because  granted  subject  to  the  condition  of  their 
appropriation  to  that  end.  The  house  and  fence  were  to  be  built  for  the 
benefit  of  the  donee,  and  nut  for  the  government.  There  was,  therefore,  no 
consideration  in  the  performance  of  these  acts,  moving  to  the  government, 
which  may  be  regarded  in  the  nature  of  a  price,  which  is  essential  to  all  con* 
tracts  of  nde. 

'*  The  condition  requiring  the  construction  of  a  house  within  a  year  was  very 
generally  annexed  to  grants  made  under  the  Mexican  government  in  Cali- 
fornia, whether  the  grant  embraced  a  city  lot  or  leagues  of  land.  The  perform- 
ance of  the  condition  was  exacted  in  furtherance  of  the  general  policy  of  the 
republic  to  induce  settlements,  and  not  as  a  price  to  the  government  upon 
any  notions  of  sale."  The  court  were  also  of  the  opinion  that  the  fees  re- 
quired to  be  paid  "  were  altogether  incidental  to  the  grant,  and  formed  no 
part  of  its  consideration,"  and  that  the  title  to  the  lot  vested  in  Noe,  as  his 
separate  estate:  Not  v.  Cardf  14  CaL  595;  see,  also,  WUaon  v.  Ccuiro,  31  Id. 
420;  ScoU  v.  VTard^  13  Id.  468;  FuUer  v.  Ferfftuon,  26  Id.  546;  Freeman  on 
Co-t'manc}'  and  Partition,  sec.  133. 


189  Pabkinb  v.  Campbell.  [Louisiana, 

Pabeins  t;.  Campbell. 

[5  XiJOXV,  N.  8. 149:J 

Balm  ov  ▲  Sboohd  Ihstallkent  due  on  a  mori^ftge  truisfen  tttb  tn%  of 
the  lien  of  a  prior  inetallment  on  the  same  mortgage. 

Appeal  from  the  court  of  the  sixth  district.  The  opinion 
states  the  case. 

Baldwin^  for  the  plaintifGs. 

ScoU,  contra. 

By  Court,  Mathews,  J.  In  this  case  the  plaintiflTs  obtained 
an  injunction^  by  which  proceedings  an  order  of  seizore  were 
delayed,  wherein  the  defendants  were  about  to  cause  to  be  sold 
a  tract  of  land  claimed  by  said  plaintiffs. 

On  hearing  the  cause  the  injunction  was  made  perpetual 
from  which  the  defendants  appealed.  The  facts  of  the  case 
show,  that  the  appellants  being  indebted  to  the  appellees,  trans- 
ferred to  the  former  a  debt,  which  the  latter  held  on  a  third  per- 
son, secured  by  mortgage,  on  the  land  which  they  attempted  to 
seize  and  sell  as  above  stated.  The  claim  transferred  was  a 
second  installment  of  the  debt  thus  secured  by  mortgage,  on 
which  the  mortgaged  property  was  regularly  seized  and  sold  for 
the  benefit  of  the  transferees,  was  purchased  by  their  agent  and 
the  title  transferred  to  them,  or  one  of  them.  Since  this  sale 
the  order  of  seizure,  or  execution  complained  of  in  the  petition 
for  an  injunction,  issued  in  f ayor  of  the  appellants  on  a  previous 
installment,  which  was  secured  by  the  same  act  of  mortgage, 
and  which  is  perpetually  enjoined  by  the  judgment  of  the  dis- 
trict court.  We  are  of  opinion  that  the  judgment  thus  rendered 
is  correct. 

The  persons  in  whom  the  right  to  the  first  installment  re- 
mained, having  taken  no  steps  to  enforce  their  claim,  until  after 
the  second  became  due,  and  the  mortgaged  property  was  seized 
and  sold  under  it,  have  lost  their  lien  on  said  property,  in  the 
bonds  of  third  possessors.  The  sale  under  the  mortgage  de- 
stroyed entirely  its  force,  and  gave  a  complete  title  to  the  pur- 
chaser. How  the  proceeds  arising  from  such  sale  should  be 
divided,  or  whether  they  be  subject  to  divisions  and  partition 
between  the  owners  of  the  different  installments  secured  by  the 
hypothecation,  are  questions  which  do  not  occur  in  the  present 
suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ]udg« 
ment  of  the  district  court  be  affinned  with  costs. 


Feb.  1827.]  Milne  v.  Dayidson.  189 

Milne  v.  Davidson. 

[6lCABSni,K.a.tf0.] 

Tee  OBDnrAKGBS  or  ▲  Municipal  Corporation  have,  when  valid,  as  bind* 

ing  an  effeot  on  the  members  thereof  as  if  they  were  statutes  enaoted  by 

the  state  legislatare. 
A  Contract  to  Rent  a  Houss  por  a  Purposk  Forbidden  by  a  valid  city 

ardinanoe  is  illegal  and  can  not  be  enforced. 
The  Erection  op  a  Private  Hospital  within  the  limits  of  a  city  may  bo 

forbidden  by  ordinance  and  thereby  made  unlawful. 

Apfbal  from  the  court  of  the  first  distriot.    The  opinion  states  \ 
the  case.  / 

Preston,  for  the  phiintiff. 

Smith,  centra. 

By  Coart,  Porter,  J.  The  parties  to  this  snit,  on  the  thir- 
teenth of  July,  1824,  entered  into  the  following  agreement: 
"  Alexander  Milne  agrees  to  let  to  Doctor  Bichard  Davidson  the 
premises  the  said  Davidson  now  occupief^,  ns  a  hospital,  at  the 
comer  of  Levee  street  and  Marigny's  canal,  for  the  term  of 
twelve  months,  commencing  on  Che  fifteenth  of  July,  1824,  and 
ending  on  the  fifteenth  of  July,  1825,  for  the  sum  of  one  thou- 
saod  dollars,  payable  quarterly." 

There  existed  at  the  time  of  this  agreement,  an  ordinance  of 
the  city  of  New  Orleans,  which  prohibited  the  erection  of  a  pri- 
vate hospital  within  its  incorporated  limits,  and,  in  consequence 
thereof,  the  defendant  was  exprUed  by  the  municipal  authori- 
ties from  the  premises. 

The  court  below  was  of  opinion,  that  as  the  agreement  waa 
made  in  opposition  to,  and  in  violation  of,  a  positive  law,  the 
plaintiff  could  not  recover.  From  the  judgment  rendered  in 
conformity  therewith  he  has  appealed. 

The  case  has  been  heard  in  this  court,  ex  parte,  the  counsel 
for  the  appellee  not  appearing.  The  one  hundred  and  fifty- 
seventh  article  of  our  code  declares,  **  that  all  things  that  are 
not  forbidden  by  law,  may  legally  become  the  subject  of,  or  the 
motive  for,  contracts:"  Civ.  Code,  1757.  It  follows,  therefore^ 
that  those  things  which  are  forbidden  by  law  can  not  become  the 
subject  of,  or  the  motive  for,  contracts.  The  appellant  con- 
tends, in  the  first  place,  that  these  expressions  in  our  code  refer 
to  contracts  passed  in  violation  of  the  general  law  of  the  land» 
not  to  those  which  are  made  in  opposition  to  the  rules  and  reg- 
ulations of  particular  corporations. 
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The  force  of  this  distinction  is  not  perceived  by  the  court. 
The  ordinances  of  corporations,  while  acting  within  the  powers 
conferred  on  them  by  the  legislature,  have  as  bindiug  an 
e£Eect  on  the  particular  members  of  that  corporation  as  the  acts 
of  the  general  assembly  have  on  the  citizens  throughout  the 
state;  and  it  is  as  much  a  breach  of  duty  to  evade  or  violate  the 
one  as  it  would  be  to  evade  or  violate  the  other.  The  moral 
and  legal  obligation  to  obey  them  is  the  same,  and  the  con- 
sequences  of  non-obedience  ought  to  be  the  same. 

But  the  defendant  has  more  seriously  urged,  in  the  second 
place,  that  this  ordinance  is  one  which  the  city  counsel  had  no 
authority  to  enact;  and  that,  consequently,  it  was  not  illegal 
for  the  parties  to  violate  it.  An  act  of  the  legislature,  passed 
the  fourteenth  of  March,  1826,  gives  to  the  mayor  and  city 
council  full  power  and  authority  to  make  and  pass  such  by-laws 
as  they  shall  deem  necessary  to  maintain  the  cleanliness  and 
salubrity  of  the  city:  3  Mart.  Dig.  224,  226. 

In  opposition  to  the  strong  support  which  the  case  of  the 
appellee  derives  from  the  extensive  power  conferred  on  the  mu- 
nicipal authority  by  this  legislation,  the  defendant  has  con- 
tended that  the  ordinance  violates  natural  right;  and  he  has 
sustained  the  general  reasoning  which  he  offered  to  the  court 
by  cases  determined  in  New  York  and  England,  where  it  was 
aeld  that  the  fears  of  mankind,  although  well  founded,  did  not 
justify  a  court  of  justice  in  ordering  the  object  which  excited 
their  apprehension  to  be  abated  as  a  nuisance. 

The  natural  right  to  the  enjoyment  of  property,  in  opposition 
to  the  positive  regulations  of  society,  is  a  subject  of  little  utility 
in  a  court  of  justice.  It  is  true  that  the  right  to  acquire  prop- 
erty may  be  regarded  as  one  of  those  which  is  inherent  in  man; 
but  this  right,  which  took  its  rise  in  the  law  of  nature,  has  re- 
ceived its  perfection,  and  had  a  permanency  given  to  it  by  mu- 
nicipal or  civil  law;  and  it  is  in  relation  to  this  law  that  the 
right  of  individuals  to  the  possession  and  enjoyment  of  things 
must  be  examined.  The  modifications  which  legislative  power 
may  make  in  the  possession,  use,  and  distribution  of  property 
are  infinite;  and  nearly  every  contest  which  arises  in  courts  of 
justice  proceeds  from  the  real  or  imputed  Tiolation  of  some  one 
of  those  modifications;  any  one  of  which  might  be  urged  to  be  a 
violation  of  natural  law,  with  as  much  reason  as  that  of  which 
the  appellant  now  complains.  Our  code  defines  absolute  own- 
ership to  be  that  which  gives  the  right  to  enjoy  and  to  dispose  of 
one's  property  in  the  most  unlimited  manner;  provided  it  is  not 
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used  in  a  way  prohibiied  by  laws  or  ordinances:  Civ.  Code, 
483. 

The  oases  read  by  the  appellant's  counsel  from  the  common 
law  books  certainly  go  t  o  show  that  an  establishment,  such  as 
that  contemplated  by  the  parties  to  this  action,  at  the  time  the 
lease  was  made,  would  not  be  illegal  in  countries  goyerned  by 
that  jurisprudence.  But  the  authority  of  the  city  council  to 
make  the  regulations  complained  of  can  oot  be  tested  by  the 
principles  of  the  common  law  in  relation  to  nuisances.  No  such 
guide  is  given  to  them  by  the  charter.  No  such  limit  can  be 
inferred  from  the  motives  which  we  must  suppose  induced  such 
a  grant  of  power:  nor  from  the  language  by  which  it  is  con- 
ferred. The  police  of  cities  require  many  regulations,  which 
grow  out  of  their  situation,  their  climates  and  their  population; 
and  many  things  which  would  not  amount  to  a  nuisance  at 
common  law,  might  be  hurtful  here.  An  illustration  of  this 
may  be  found  in  the  general  recourse  to  quarantine  regulations 
in  warm  climates,  and  the  rare  resort  to  them  in  cold  ones.  In 
a  city  like  ours,  where  a  dreadful  epidemic,  frequently  return- 
ing, checks  its  growth,  and  occasions  a  great  mortality  among 
the  citizens,  too  much  care  can  not  be  taken  to  remove  the 
causes  which  give  rise  to  it.  We  have  no  doubt  that  the  spirit 
and  intention  of  the  act  of  the  legislature  was,  as  its  language 
indicates,  that  an  extensive  discretion  should  be  vested  in  the 
city  council.  A  much  stronger  case  than  that  now  before  us  must 
be  presented  to  induce  this  court  to  interfere,  and  say  that  reg- 
ulations, having  for  their  object  public  health,  were  beyond 
their  power,  because  they  are  contrary  to  our  ideas  of  expe- 
diency. 

Being,  therefore,  of  opinion  that  the  city  council  possessed 
the  authority  to  prohibit  the  erection  of  private  hospitals,  it 
follows  that  an  agreement  made  in  direct  violation  of  it  can  not 
be  enforced  in  a  court  of  justice. 

It  is,  therefore,  ordered,  adjadged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  a£Srmed,  with  costs. 


Illboal  Cortracis. — ^That  no  action  will  lie  upon  a  contract  originating 
in  a  tnniaotion  forbidden  by  atatnte  ia  now  well  settled,  and  the  anthoritiea 
catabliBhing  that  to  be  the  role  are  dted  at  length  in  the  note  to  Sekienbender 
v.  CharkB,  S  Am.  Dec.  691;  see  MUeknU  v.  Smith,  2  Id.  417;  Hibernia  T, 
C&rp.  T.  Hendenony  11  Id.  693.  Aa  to  what  contracts  are  void,  as  being  in 
fixuuUm  legit,  aee  Rogers  t.  WcUler,  9  Id.  758.  Money  paid  on  an  illegal 
contract  recoverable:  Gray  y.  Bobtrta,  12  Id.  383,  note  385. 

Thb  Eitbct  of  Ordikancis  of  Municipal  Cobposations  ia  coneotly 
etated  in  the  principal  case.     "Althongh  the  proposition  that  the  legislatara 
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of  a  state  u  alone  competent  to  make  laws  is  troe,  yet  it  is  also  settled  that 
it  is  competent  for  the  legislatore  to  delegate  to  municipal  corporations  the 
power  to  make  by-laws  and  ordinances  which,  when  authorized,  have  the 
force,  as  to  the  persons  bound  thereby,  of  laws  passed  by  the  legislature  of 
the  state:**  Dillon's  Mun.  Corp.,  sec  2^,  citing  Htland  v.  Lowell,  3  Allen, 
407;  Church  v.  CUy  etc.,  5  Cow.  538;  St.  Louis  v.  Bofflnger,  19  Ma  13:  St. 
Louis  V.  Bank,  49  Id.  574;  Jones  t.  Ins.  Co.,  2  Daly,  307;  MeDermoa  v. 
Board  qf  Police,  5  Abb.  Pr.  422;  Taylor  v.  Carondolet,  22  Mo.  105;  Hopkins 
V.  Mayor  qf  Swansea,  4  M.  &  W.  621.  But  the  power  of  the  municipality 
must  be  founded  upon  some  grant  from  the  legislature.  The  law  upon  this 
subject  is  thus  stated  by  Mr.  Wood  in  sections  738  and  739  of  his  work  upon 
the  Law  of  Nuisances:  "A  municipal  corporation  derives  all  its  powers  from 
the  legislature.  It  may  do  any  act  which  it  is  authorized  to  do  by  that  body 
within  the  constitutional  exercise  of  its  powers,  and  all  acts  that  are  fairly 
and  legitimately  incident  to  the  powers  granted;  but  it  can  not  lawfully  go 
beyond  that  point.  It  takes  nothing  by  implication  except  such  powers  as 
are  fairly  and  legitimately  within  the  letter  and  spirit  of  the  grant.  The  fact 
that  the  public  good,  or  the  welfare  of  the  corporation,  requires  that  certain 
acts  should  be  done  does  not  warrant  their  being  done,  unless  they  come 
within  the  scope  of  the  powers  delegated.  The  charter  and  special  acts  in 
addition  thereto,  if  there  be  any,  are  the  measure  of  its  power,  and  when  it 
exceeds  those  powers  its  acts  are  unlawful,  unwarranted  and  afford  no  pro- 
tection whatever  to  those  acting  under  them.  Therefore,  a  municipal  corpo- 
ration has  no  control  over  nuisances  existing  within  its  corporate  limits  ex- 
cept such  as  is  conferred  upon  it  by  its  charter  or  by  general  law.  There  can 
be  no  question,  however,  but  that  where  a  nuisance  exists  within  its  corpo- 
rate limits  that  is  clearly  a  nuisance  at  common  law  or  by  statute,  that  is 
detrimental  to  the  health  of  the  inhabitants,  it  may  be  abated  by  the  author- 
ities; but  it  must  be  a  nuisance  at  common  law  and  one  which  any  person  in- 
jured thereby  might  lawfully  abate  of  his  own  motion,  or,  in  the  absence  of 
express  or  implied  authority  given,  the  removal  or  abatement  of  the  nuisance 
would  be  unlawfuL  Where  the  thing  abated  is  clearly  a  nuisance,  and  one 
which  affects  the  health  of  the  city,  the  abatement  may  be  made  by  tho  au- 
thorities, or  by  any  person  injured  thereby.  The  common  law,  in  such  a 
case,  comes  in  aid  of  the  authorities,  and  they  are  justified  in  the  act,  not  be- 
cause they  are  officials  of  the  city,  but  because  they  are  citizens  injured  by 
the  thing  abated.'*  The  instances  in  which  a  city  may  protect  its  inhabitants 
from  a  nuisance  are  very  numerous;  and  the  powers  of  the  state  legislature, 
whether  acting  through  general  laws,  or  operating  through  the  authority 
delegated  by  it  to  the  common  council,  boards  of  trustees,  or  other  municipal 
boards  or  authorities,  are  very  comprehensive,  as  will  be  seen  by  examining 
North  Western  Fertilizing  Co.  v.  Town  of  Hyde  Park,  7  Cent.  L.  J.  470; 
Wood  on  Nuisances,  sees.  740,  741;  Dillon's  Mun.  Corp.,  sees.  308-311;  Coo- 
ley's  Con.  lim.  595-596. 

TxBRiTORT  WHICH  MAT  BB  AiVBOTBD  BT  AK  Obdxkakoe.— Generally,  we 
conceive  that  the  authority  of  a  municipal  corporation  must  be  restricted  to 
the  protection  and  government  of  the  persons  and  property  within  its  terri- 
torial limits.  But  various  contingencies  may  arise  in  which  the  authority  of 
a  city  is  practically  inoperative,  unless  it  extends  beyond  thoae  limits.  Thus 
the  health  of  its  inhabitants  may  be  endangered  by  nuisances  existing  with* 
out  as  well  as  those  existing  within  the  corporate  limits.  Thus  in  a  case 
recently  determined  by  the  supreme  court  of  Illinois,  it  appeared  that  the 
eity  of  Chicago  had  adopted  an  ordinance  prohibiting  any  person  or  corpora- 
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tion  from  engaging  in  the  biftiziess  of  slaaghtering  animals,  or  packing  them 
for  market,  within  the  city  or  within  one  mile  of  the  city  limits.  The  de- 
fendant was  engaged  in  carrying  on  a  business  prohibited  by  the  ordinance, 
within  the  town  of  Lake,  bat  also  within  one  mile  of  the  city.  The  defendant 
chumed  that  the  authority  of  the  city  could  not  extend  to  the  inhibition  or 
control  of  a  business  situated  in  an  adjoining  town.  In  disposing  of  this 
question,  the  court  said: 

"  But  it  is  urged  that  the  establishment  of  appellant  is  within  the  corporate 
limits  of  Lake,  and  it  has  a  license  from  that  municipality  to  pursue  its  busi- 
ness, and  the  city  of  Chicago  is  therefore  powerless  to  assume  control  over 
the  buaixesa  of  appellant,  or  the  establishment  in  which  it  is  done.  There 
can  be  no  doubt  that  the  general  assembly  may,  for  police  purposes,  prescribe 
the  limits  of  municipal  bodies.  It  may  enlarge  or  contract  them  at  pleasure, 
and  may  define  the  limits  within  which  their  general  powers  may  be  exer- 
cised, and  extend  or  limit  the  boundaries  in  which  special  powers  may  be 
performed.  Under  the  general  law  the  limits  prescribed  by  special  charters 
of  cities  and  villages  are  recognized  as  still  existing,  and  within  which  they 
may  exercise  their  general  powers;  but  in  addition  thereto  this  act  has,  for 
specified  purposes,  enlarged  those  boundaries  one  mile  in  every  direction 
from  the  city  or  village  limits  proper,  and  the  legislature  has  the  power  to 
increase  those  limits  even  though  they  may  lap  over  territory  in  the  limits  of 
other  municipalities.  As  to  the  possession  of  this  power  there  is  no  question, 
otherwise  it  would  not  have  legislative  powers  essential  to  government;  nor 
is  there  any  restriction  upon  the  power.  Having  the  power,  did  they  exer- 
cise it  by  Uiis  enactment  ?  We  can  see  many  weighty  reasons  for  exercising  it. 

"  The  town  of  Lake,  under  its  charter,  is  in  its  limits  co-extensive  with  the 
congressional  township.  It  is  vested  by  its  charter  with  powers  usually  con- 
fined to  cities  and  villages.  But  did  the  general  assembly  intend  that  so 
extensive  a  municipality  territorially,  and  not  populated  as  a  city,  might,  on 
its  border  adjoining  the  city  of  Chicago,  license  establishments  not  at  all  incon- 
venient or  injurious  to  its  less  dense  population,  but  intolerable  nuisances  to  the 
dense  population  of  the  city  ?  Did  they  intend  that  the  city  should  be  annoyed 
and  injured  in  health  and  comfort  by  the  exercise  of  the  power  of  a  corpora- 
tion with  a  comparatively  sparse  population,  and  to  submit  to  have  imposed 
upon  them  such  nuisances  as  the  town  Of  Lake  might  impose  by  licensing 
them  ?  We  can  not  suppose  the  general  assembly  so  disregardful  of  the 
health  and  comfort  of  such  great  numbers  of  people;  but  on  the  contrary,  we 
must  suppose  it  was  intended  that  the  people  of  Chicago  and  other  cities 
under  like  circumstances  should  have  the  means  of  protecting  themselvei 
against  such  intolerable  wrongs  as  might  thus  be  inflicted  upon  them.  We 
most  conclude  that  the  general  assembly,  rather  than  subject  our  large  cities 
to  such  hazards  from  smaller  municipalities  in  their  immediate  vicinity, 
would  have  repealed  the  charters  of  the  latter,  or  at  least  have  curtailed  their 
power.  Whilst  it  is  extremely  difficult  in  large  and  crowded  cities,  with 
their  various  commercial,  manufacturing  and  other  pursuits,  clashing  each 
with  the  other,  to  so  adjust  the  laws  as  to  alike  protect  every  right  and  in- 
tereftt,  all  must,  to  some  extent,  have  his  rights  restricted  for  the  benefit  of 
all  its  people.  What  in  an  open  and  thinly  settled  country  would  be  innox- 
ious BH  a  business  would  in  the  heart  of  a  city  be  a  terrible  nuisance  produc- 
ing death,  destroying  property,  and  highly  injurious  to  health  and  destruc- 
tive to  comfort.  Persons  then  desiring  to  engage  in  particular  avocations  in 
or  near  to  cities  must  submit  to  have  their  pursuits  limited  and  controlled,  at 
least  so  hur  as  the  preservation  of  health,  and  to  a  reasonable  extent,  the 
AM.  Deo.  Yol,  XVI— 13 
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oomfoit  of  the  people  may  require;  nor  can  the  inhabitants  of  a  city  expect 
to  be  free  from  the  tainted  atmosphere  prodnced  by  a  thousand  causes  that 
do  not  exist  in  the  ooontry,  or  in  places  less  densely  populated.  Whilst 
trade,  manufactures,  and  commerce  have  large  claims  on  the  law  for  pro- 
tection, theirs  are  not  the  only;  nor  are  they  the  hi^est  claims.  The  lives, 
the  health  and  the  comfort  of  the  people  are  the  highest,  and  demand  the 
first  and  greatest  protection.  Yet  in  a  great  city  like  Chicago,  which  may 
no  doubt  justly  claim  to  be  the  greatest  cattle  and  hog  market  and  the 
greatest  meat  packing  mart  in  the  world,  the  people  can  not  expect  to  breathe 
the  air  as  pure  and  invigorating  as  in  the  open  country;  but  they  do  have  the 
right  to  be  protected  against  all  kinds  of  business  that  endanger  life  and 
health,  and  from  intolerable  nuisances  that  destroy  their  comfort  To  ac- 
oomplish  this  purpose,  the  power  was  conferred  upon  cities  and  villages  to 
regulate  these  establishments  for  the  distance  of  one  mile  beyond  their  cor- 
porate limits,  even  if  that  should  lap  over  and  embrace  a  portion  of  terri- 
tory included  in  the  boundaries  of  another  municipality.  Each  to  that  ex- 
tent has  the  right  to  protect  its  inhabitants,  and  such  establishments  located 
in  such  territory  are  subject  to  the  police  power  of  both  corporate  bodies. 
This  is  within  the  letter,  and  we  have  no  doubt,  the  spirit  of  the  law.  Nor 
does  the  fact,  that  appellant  is  liable  to  pay  a  fee  to  each  municipality  for  the 
privilege  of  pursuing  a  vocation  the  general  assembly  regards  of  such  a  char- 
acter as  to  require  regulation  and  control  militate  against  the  grant  or  exer- 
cise of  the  power:"  Chkago  Packing  etc  v.  Tht  CUy  of  Chicago,  88  DL  226; 
10  C.  L.  N.  337. 

Power  to  Detsrbokb  what  is  a  Kuisanox. — ^A  very  important  question, 
and  one  upon  which  we  are  unable  to  reconcile  the  existing  adjudications,  is, 
ean  a  municipal  corporation,  or  any  of  its  non-judicial  boards  or  authorities, 
be  vested  with  the  power  of  determining  that  a  particular  thing  or  business 
is  a  nuisance;  or,  in  other  words,  may  a  person  who  has  engaged  in  the  main- 
tenance of  something  which  has,  by  ordinance,  been  declared  a  nuisance,  prove 
in  his  defense  that  the  business  interdicted  was  not  of  the  character  which  it 
was  thus  declared  to  possess.  In  Kennedy  v.  Board  o/HeaUh,  2  Pa.  St.  366, 
it  was  shown  that  the  board  was  charged  by  the  statute  with  the  duty  of 
causing  the  removal  of  all  offensive  and  putrid  substances,  and  all  nuisances 
which,  in  their  opinion,  had  a  tendency  to  endanger  the  health  of  the  citizens, 
etc.  They  declared  that  a  certain  lot  was  a  nuisance,  because  filled  with 
stagnant  water,  and  proceeded  to  remove  the  nuisance,  by  causing  the  lot  to 
be  filled  in.  The  proprietor  was  then  sued  for  the  expense  incurred  by  the 
filling.  One  of  the  errors  assigned  in  the  appellate  court  was,  that  the  de- 
fendant was,  in  the  trial  court,  denied  the  right  to  prove  the  cause  of  the 
nuisance.  The  court  thus  summarily  disposed  of  this  assignment;  "  It  is  not 
easy  to  perceive  the  relevancy  of  such  evidence,  unless  it  was  intended  to 
show  by  it,  that  there  was  no  nuisance  to  be  removed;  but  this  latter  could 
not  be  proved,  for  the  act  of  assembly  on  the  subject,  as  recited  above,  makes 
the  order  of  the  board  conclusive,  that  the  nuisance  did  exist,  and  expressly 
enacts  that  the  fact  of  the  nuisance  shall  not  be  inquired  into.  The  board 
decided  that  the  nuisance  existed  on  the  lot  of  the  defendant,  and  the  fact 
being  so  determined,  it  made  no  difference  from  what  cause  it  arose;  it  was 
necessary  and  proper  that  it  should  be  removed.  The  evidence  was,  there- 
fore, properly  rejected."  Under  a  statute  less  explicit  than  that  of  Pennsyl- 
vania, regarding  the  effect  of  ordinances  enacted  thereunder,  the  supreme 
court  of  Georgia  determined  that  an  ordinance  of  the  city  council  of  Savannah, 
declaring  the  cultivation  of  rice  injurious  to  the  public  health,  was  conclusive 
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apoa  the  putiea  affected  thereby:  Chreen  v.  Mayor  of  Savannah,  6  €kL  1. 
Thme  oaaes  are  cited  apparently  with  approyal  in  OUy  qf  St,  Louis  v.  Stem, 
3  Ma  App.  48;  8.  (X,  0  G.  L.  N.  71,  and  perhape  they  are,  to  some  extent, 
»t  leasts  supported  by  Dingley  t.  City  qf  Boston,  100  Mass.  557;  Crosby  v. 
Warren,  1  Kich.  385. 

The  power  to  declare  an  innocent  and  meritorions  occupation  a  nuisance,  or 
to  conclusively  determine  that  a  hurtful  and  unlawful  state  of  factsezists  with 
regard  to  any  person  or  property,  is  so  dangerous  to  the  property,  and  even 
to  the  liberty  of  the  citisen,  that  it  ought  not,  without  a  struggle,  to  be  con- 
ceded to  municipal  boards,  acting  as  they  usually  do,  without  notice  to  the 
parties  in  interest,  without  evidence,  without  knowledge  of  the  general  prin- 
ciples of  law,  and  in  the  absence  of  any  appellate  tribunal  to  correct  their 
errors,  whether  of  law  or  of  fact  The  decisions  do  not  all  go  to  the  same 
length.  Each  is,  of  course,  confined  to  the  circumstances  of  the  case  out  of 
which  it  arose;  but  their  general  tendency  is  towards  the  restriction,  if  not  to 
the  absolute  denial  of  this  irresponsible  and  unlimited  power,  and  towards 
the  general  rule  that  an  ordinance  of  a  city  will  not  be  permitted  to  transform 
into  a  nuisance  that  which  is  not  so  by  statute,  nor  by  common  law,  nor  to 
ooodnsively  decide  that  thoae  facts  exist  which  are  necessary  to  constitute  a 
nnisaiice.  The  citizen  is  allowed  to  show,  if  he  can,  that  nothing  exists,  or 
has  existed,  which  can  with  any  propriety  be  designated  as  a  nuisance,  or 
that,  if  it  exists,  the  city  itself  is  responsible  therefor:  Wrrford  v.  People, 
14  Biich.  41;  EvereU  v.  Council  Bhiifs,  46  Iowa,  46;  11  West.  Jur.  416;  Yatee 
T.  MUwautee,  10  WaU.  497;  Babeoek  v.  CUy  qfBtifalo,  56  N.  Y.  272;  City  qf 
Chicago  ▼.  Lafiin,  40  BL  172;  City  qf  Alleghany  v.  Heyl,  11  C.  L.  K.  107. 

The  following  is  from  an  opinion  of  the  supreme  court  of  New  Jersey,  de- 
termining whether  the  action  of  a  municipal  board  of  health,  declaring  a  lot 
to  be  a  nuisance,  could  be  shown  to  be  unwarranted  by  the  existing  facts: 
"From  the  history  of  the  proceedings,  it  appears  that  the  before  recited  reso- 
lution of  the  board  of  health  was  regarded  and  was  adjudged  at  the  trial  to 
be  absolutely  conclusive  of  the  question  embraced  in  its  decision.  The 
board  had  a^^eed  to  the  proposition  that  the  lot  of  the  plaintiffs  was  a  nui- 
sance, and  that  ended  the  matter  for  all  the  purposes  of  the  suit  then  trying. 
The  resolution  was  looked  upon  as  a  judgment  that  was  just  as  final  as  would 
have  been  the  judgment  of  the  supreme  court  of  the  state.  It  mattered 
nothing  that  the  person  whom  the  resolution  was  to  affect  had  not  been  noti- 
fied of  the  action  about  to  be  taken  affecting  his  interest,  and  had  therefore 
no  opportunity  of  being  heard;  nor  that  it  affirmatively  appeared  on  the 
plaintiff's  own  case  that  no  public  nuisance  in  point  of  fact  had  existed  on 
the  property  in  question;  or  that  a  body  of  five  persons  had  pronounced 
judgment  without  evidence  on  the  representation  of  two  of  its  members;  or 
that  such  board  had  pronounced  the  lot  itself  t6  be  a  nuisance  without  speci- 
f3ring  in  what  respect,  so  as  to  enable  the  owner  to  remove  whatever  was  ob- 
jectionable; or  that  the  order,  instead  of  being  to  abate  a  designated  nuisance 
leaving  it  to  the  lot-owner  to  abate  it  in  his  own  fashion,  had  directed  the 
lotto  be  filled  into  grade,  notwithstanding  all  these  omissions  and  errors 
which  were  obviously  so  flagrant  as  to  leave  in  the  action  of  this  tribunal 
not  the  faintest  semblance  either  in  form  or  substance  of  a  proceeding  in  an 
ordinary  court  of  justice,  was  pronounced  to  be  final  and  to  import  absolute 
verity.  But  this  view  of  the  efficacy  to  be  given  to  this  decision  of  the 
board  of  health,  even  if  such  board  is  to  be  regarded  as  a  special  tribunal, 
authorized  by  the  legislature  to  pass  upon  the  matter  adjudged  by  it,  is,  I 
think,  manifestly  erroneous.  It  is  not  within  the  competence  of  legislation 
in  this  state  to  authorise  any  tribunal  to  render  a  judgment  against  the  per 
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son  or  property  of  ft  citizen  withoat  notice  and  an  opportunity  afforded  him 
to  be  heard.  If  the  charter  of  the  city  of  Camden  had  declared  that  the 
board  of  health  should  have  the  power  of  rendering  decisiona  similar  to  the 
present  one,  and  under  the  same  conditions  of  proceduie,  such  provisiona 
would  have  been  entirely  nugatory.  A  judgment  in  any  court,  without  in 
any  wise  summoning  the  defendant,  would  be  void,  and  not  merely  voidable. 
It  is  true  that  when  the  proceeding  is  in  any  of  our  domestic  tribunals  whose 
action  is  regulated  by  the  common  law,  it  will  not  be  admissible  to  show  the 
facts  in  a  collateral  way  that  the  sentence  was  rendered  against  a  defendant 
who  was  not  duly  in  court,  the  rule  introduced  from  the  civil  law  being  '  res 
judicata  pro  veriUU^  acdpUur,' 

"And  this  estoppel  springs  from  the  circumstances  that  in  courts  so  con- 
stituted there  is  a  remedy  provided  against  errors  of  every  description.  But 
this  rule  which  thus  conclusively  presumes  that  courts  of  this  character  had 
jurisdiction  by  means  of  due  citation  over  the  person  of  the  suitor,  does  not 
apply  to  inferior  and  special  tribunals  not  being  courts  of  record,  and  whose 
methods  of  action  are  not  in  accordance  with  those  of  the  common  law; 
whenever  the  act  of  such  a  judicial  body  comes  in  question,  its  jurisdiction 
over  the  particular  case  adjudged  is  a  mere  matter  t»  pcUa,  and  is  open  to  in* 
qniry  by  evidence.  Such  is  the  law  even  in  its  application  to  judgments  of 
the  highest  courts  of  other  states  when  sued  upon  in  this  state:  Moulin  v. 
Insurance  Co,,  4  Zabr.  222.  And  the  principle  was  strongly  emphasized  in 
Hes9  V.  Coal,  reported  in  3  Zabr.  116,  in  which  the  point  for  decision  was 
whether,  in  an  action  by  husband  and  wife  for  dower  unde  nihil  hoJbei,  a  plea 
that  dower  had  already  been  assigned  by  the  orphans'  court,  and  in  which 
proceeding  process  had  been  served  on  the  wife,  she  living  apart  from  her 
husband,  was  a  good  bar  to  the  action.  This  plea  was  not  sustained  on  the 
ground  that  the  husband  had  not  been-  summoned,  although  the  ground  was 
taken  that  the  judgment  must  be  held  to  be  conclusive  in  a  collateral  pro- 
ceeding, Chief  Justice  Green  saying,  in  the  opinion  read  by  him:  'It  ia 
not  enough  that  the  court  have  jurisdiction  of  the  subject-matter,  it  must 
also  have  jurisdiction  of  the  person.  In  every  proceeding  of  a  judicial 
nature  it  is  essential  that  the  person  whose  rights  are  to  be  affected,  should 
be  a  party  to  the  proceeding,  and  have  an  opportunity  of  making  defense.' 
A  number  of  cases  are  cited  in  this  opinion  in  support  of  the  doctrine,  and  in 
addition  to  those  the  foUowing  may  be  referred  to  with  advantage:  Cook  v. 
Darling,  18  Pick.  393;  Smitli  v.  Rice,  11  Mass.  507;  Fiahery.  MeOirr,  1  Gray,  1. 
The  result  then,  on  this  head,  is  that  even  on  the  assumption  that  the 
power  to  adjudge  the  question  of  the  existence  of  a  nuisance  in  this  case  was 
lodged  in  this  sanitary  board,  it  acquired  no  jurisdiction  of  the  matter  in 
this  particular  case,  inasmuch  as  the  party  proceeded  against  was  not  oflered 
an  opportunity  to  make  defense.  Nor  is  it  any  objection  to  this  conclusion 
to  say  that  the  power  to  adjudge  in  these  cases,  if  given  to  this  body  at  all, 
is  given  unqualifiedly  and  without  any  requirement  that  there  must  be  notice 
of  the  proceeding  for  the  power  to  adjudge  necessarily  by  implication,  carries 
with  it  the  obligation  to  give  a  hearing  to  the  person  to  be  affected  by  the 
decision.  This  has  been  repeatedly  held  in  this  state:  Youngs  v.  Overseers qf 
Hardiston,  2  Green,  518;  Turnpike  Co,  v.  Hall,  2  Harr.  337. 

"This  precise  question,  in  the  form  in  which  it  is  now  presented,  was  recently 
passed  upon  after  a  very  full  examination  of  the  authorities  in  the  supreme 
court  of  Massachusetts.  The  case  to  which  I  refer  is  that  of  the  CUy  qf  Salem 
V.  Eastern  R.  R.  Co.,  98  Mass.  431.  It  was  a  suit  similar  to  the  present  one, 
to  recover  the  expenses  of  an  abatement  of  a  nuisance,  made  by  the  city  under 
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ihe  adjadicatioii  of  a  board  of  health.    No  opportcmity  to  be  heard  had  been 
given  to  the  property  owner,  bat  still  it  was  claimed  that  the  decision  of  the 
4|aesiion  of  noisanoe  oondaded  him  on  the  collateral  proceeding  to  recover  the 
money  expended.      To  this  position  the  court  made  this  reply:  'But  this 
*  coort  are  of  opinion  that  in  a  suit  to  recover  expenses  incurred  in  removing  a 
noisanoe,  when  prosecuted  against  a  party  on  the  ground  that  he  caused  the 
aame,  but  was  not  heard,  and  who  had  no  opportunity  of  being  heard,  before 
the  board  of  health,  such  party  is  not  concluded  by  the  ^ndmgs  or  adjudioa« 
tlona  of  that  board,  and  may  contest  all  the  facts  upon  which  his  liability  is 
aonght  to  be  established.'     Giving,  therefore,  to  this  resolution  the  utmost 
legsl  effect  that  can  be  ascribed  to  it  by  conceding  to  the  sanitary  board  a  ju- 
^dal  capacity  in  the  premises,  still  its  action  must  be  regarded  as  entirely 
void  inasmnch  as  it  appears  that  it  had  no  acquired  jurisdiction  over  the  plaint- 
jfEs  in  error.     The  proceeding  was  coram  non  judice,  and  as  such  was  not 
merely  voidable  but  was  an  absolute  nullity.    But  to  rest  here  would  be  to 
put  this  matter  on  too  narrow  a  ground.    There  is  an  infirmity  in  all  proceed- 
ings of  this  nature  which  lies  deeper  than  the  one  just  noticed.     Assuming 
the  power  in  this  board  derived  from  the  legislature  to  adjudge  the  fact  of  the 
existence  of  the  nuisance,  and  also  assuming  such  jurisdiction  to  have  been 
regularly  exercised  and  upon  notice  to  the  parties  interested,  still,  I  think,  it 
is  obvious  that  in  a  case  such  as  that  before  this  court  the  finding  of  the  sani- 
tary board  can  not  operate  in  any  respect  as  a  judgment  at  law  would  upon 
the  rights  involved.    It  will  require  but  little  reflection  to  satisfy  any  mind 
accustomed  to  judge  by  legal  standards  of  the  truth  of  this  remarit.    To  fully 
■estimate  the  character  and  extent  of  the  power  claimed  will  conduct  us  to  its 
instant  rejection. 

"  The  authority  to  decide  when  a  nuisance  exists  is  an  authority  to  find  facts 
to  estimate  their  force  and  to  apply  rules  of  law  to  the  case  thus  made. 
This  is  a  judicial  function,  and  it  is  a  function  applicable  to  a  numerous  class 
of  important  interests.  The  use  of  land  and  buildings,  the  enjoyment  of 
water-rights,  the  practice  of  many  trades  and  occupations,  and  the  business 
of  manufacturing  in  particular  localities,  all  fall  on  some  occasions,  in  im- 
portant respects,  within  its  sphere.  To  say  to  a  man  that  he  shall  not  use 
his  property  as  he  pleases,  under  certain  conditions,  is  to  deprive  him  ;>ro 
XanUo  of  the  enjoyment  of  such  property.  To  find  conclusively  against  hiu 
that  a  state  of  facts  exists  with  respect  to  the  use  of  his  property  or  the  pur- 
suit of  his  business,  which  subjects  him  to  the  condemnation  of  the  law,  is  to 
affect  his  rights  in  a  vital  point.  The  next  thing  to  depriving  a  man  of  his 
property  is  to  circumscribe  him  in  its  use,  and  the  right  to  use  property  is  as 
much  under  the  protection  of  the  law  as  the  property  itself  in  any  other 
aspect  is,  and  the  one  interest  can  no  more  be  taken  out  of  the  hands  of  the 
ordinary  tribunal  than  the  other  can.  If  a  man's  property  can  not  be  taken 
away  from  him  except  upon  trial  by  jury  or  by  the  exercise  of  the  right  of 
•eminent  domain,  upon  compensation  made,  neither  can  he  in  any  other  mode 
be  1imit<ad  in  the  use  of  it.  The  right  to  abate  public  nuisances,  whether  wo 
regard  it  as  existing  in  the  municipalities,  or  in  the  community,  or  in  the  land 
•of  the  individual,  is  a  common  law  right,  and  is  derived  in  every  instance  of 
its  exercise  from  the  same  source,  that  of  necessity.  It  is  akin  to  the  right 
to  destroying  property  for  the  public  safety  in  case  of  the  prevalence  of  a 
devastating  fire  or  other  controlling  exigency.  But  the  necessity  must  be 
present  to  justify  the  exercise  of  the  right,  and  whether  present  or  not  must 
be  submitted  to  a  jury  under  the  guidance  of  a  court.  The  finding  of  a  san- 
itary committee,  or  of  a  municipal  council,  or  of  any  other  body  of  a  similar 
kind,  can  have  no  effect  whatever  for  any  purpose  upon  the  ultimate  dispo- 
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aition  of  a  matter  of  this  kind.  It  cannot  be  need  as  evidence  in  any  legal 
proceeding  for  the  end  of  establishing  finally  the  fact  of  nnsiance,  and  if  it 
can  be  made  testimony  for  any  purpose,  it  would  seem  that  it  be  such  only  to 
show  that  the  persons  acting  in  pursuance  of  it  were  devoid  of  that  malicioua 
spirit  which  sometimes  aggravates  a  trespass  and  swella  the  damages.  I  re-  ' 
peat  that  the  question  of  nuisance  can  conclusively  be  decided  for  all  legal 
uses  by  the  established  courts  of  law  or  equity  alone,  and  the  resolutions  of 
officers  or  of  boards,  organized  by  force  of  municipal  charters,  can  not,  to  any 
degree,  cotitrol  such  decision. 

''Upon  turning  to  the  books,  I  do  not  discover  that  the  precise  point  here 
considered  has  been  directly  presented  in  our  own  courts  for  judicial  de- 
termination, but  the  view  above  expressed  has  obviously  been  acted  upon  in. 
at  least  two  decisions  in  proceedings  in  equity.     The  first  of  these  cases  is 
that  of  the  McmhcUtan  Man/,  and  Fertilizing  Co,  v.  Van  Keuren,  8  C.  E. 
Green,  251.     The  facts  before  the  courts  were  these:  The  complainants  were 
manufacturing  fertilizers  which  it  was  said  emitted  offensive  odors  so  as  to  be 
a  nuisance  to  the  neighborhood.    The  charter  of  Jersey  City  gives  power  to> 
the  board  of  alderman  to  'declare  what  shall  be  nuisances  in  lots,  streets,' 
etc,  and  to  provide  for  their  removal     By  force  of  this  authority  an  ordi- 
nance was  passed  whereby  'all  slaughter-houses  and  other  buildings,  whence 
offensive  smells  were  emitted,  are  declared  to  be  nuisances^  and  the  street 
commissioner  upon  complaint  made  is  empowered  to  enter  upon  any  premises 
to  ascertain  if  a  nuisance  exist,  and  on  ascertaining  that  it  does,  to  give  notice 
requiring  its  abatement  within  twenty-four  hours,  and  if  such  notice  be  dis- 
regarded to  proceed  to  abate  it.'    By  virtue  of  the  right  thus  given  the  com- 
missioner had  entered  on  the  property  of  the  complainant,  and  had  decided 
that  a  nuisance  existed,  and  after  notice  was  proceeding  to  abate  it.    The 
contention  appears  to  have  been  made  in  this  case  that  the  decision  of  the 
commissioner  on  the  question  was  conclusive;  but  the  doctrine  was  emphat- 
ically repudiated,  for  the  vice-chancellor  in  his  opinion  says:  'In  the  view  I 
take  of  this  case  the  defendant  acts  at  his  peril.    His  own  adjudication  of 
the  fact  of  a  nuisance  will  not  protect  him  as  would  the  judgment  of  a  court  * 
And  in  the  second  of  the  cases  above  referred  to,  which  is  that  of  Weil  v. 
Bicord,  9  0.  K  Green,  169,  a  similar  opinion  on  this  subject  evidently  is  the 
ground-work  on  which  the  conclusion  of  the  chancellor  is  rested.     The  ex- 
pediency, if  not  the  absolute  necessity  of  the  prevalence  of  the  rule  of  law 
above  sought  to  be  vindicated  is  conspicuously  exhibited  by  the  action  taken, 
under  the  city  charter  in  the  present  case.     The  ignorant,  hasty  and  indis- 
creet conduct  of  this  board  of  health  is  an  admonition  not  to  be  disre^^arded 
against  listening  to  any  claim  that,  under  any  oiroumstanoes  the  power  of 
ultimate  judgment  over  the  law  and  facts  with  respect  to  the  rights  of  per- 
sons or  of  property  can  be  safely  confided  to  other  hands  than  those  of  the 
ordinary  judicial  tribunals.    As  this  case  stands  before  this  court  it  appears- 
that  without  right  the  city  of  Camden,  through  its  officers,  has  entered  upon 
the  property  of  the  plaintifis  in  error,  and  without  their  assent  altered  its 
conditions,  and  that  this  suit  is  brought  to  obtain  repayment  of  the  costs  of 
that  trespass:"  fftUtan  v.  CUy  of  Camdm  39  N.  J.  L.  126;  &  C,  23  Auk. 
Bep.206. 
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rSMABxnr.N.  8.464.] 
Tbm  Sjwtmues  of  Fobxiok  Ck)UBTS  07  Admibaltt  are  condoBive  upon  all 
the  matters  decided. 

FdBSION  COUBT  OF  ADMntALlT — QUESTIOKINO    AtTTHOBITT  OF. — The    light 

belongs  to  every  court  to  examine  whether  the  judgment  or  decree 
offered  to  it  emanates  from  an  authority  competent  by  the  laws  of  na- 
tions, to  act  in  the  matters  on  which  it  has  pronounced  judgment. 

A  Kew  GoNsnTunoN  does  not,  it  seems,  supersede  the  prior  constitution 
until  pot  in  operation  by  the  legislature. 

Tee  Coubts  of  bach  Nation  are  the  proper  tribunals  to  interpret  its  laws, 
and  their  decisions  must  be  followed  in  other  countries. 

Thb  RsouLABirr  of  thb  Pbogbbdinos  of  a  Fobeign  Coubt  of  Admi- 
baltt can  not  be  gone  into,  if  its  action  was  in  a  cause  wherein  it  had 
jurisdiction. 

Thb  Authobtit  of  a  Nation  can  not  Extend  Betond  rrs  Tebbftobt, 
except  where  the  sea  is  a  boundary,  in  which  case  it  extends  to  the  dis- 
tance of  a  cannon  shot  from  the  shore. 

A  Nation's  EiaHT  to  Pbotegt  Itself  from  injury  is  not  restrained  to  its 
boundaries.  It  may  watch  its  coast  and  seize  vessels  approaching  with 
intent  to  violate  its  laws,  although  they  are  more  than  the  distance  of 
a  cannon  shot  from  its  shores. 

LnuBANCE — ^Illicit  Tbade.— Under  a  policy  of  insurance  in  which  the  in- 
surers exempt  themselves  from  liability  for  loss  arising  from  illicit  trade, 
they  are  not  responsible  for  any  seizure  for  illicit  trade  at  any  distance 
from  the  shore,  where,  by  the  law  of  nations,  such  seizure  could  be  right- 
fully made. 

Trm  Extent  of  Beluoebent  Bights  is  defined  by  the  law  of  nations.   Any 
law  going  beyond  these  rights  derives  its  authority  from  the  nation  which 
enacted  it^  and  its  violation  must  be  punished  under  the  laws  of  such 
nati<m. 
A  Condemnation  not  Sanotionxd  bt  the  Laws  of  Wab,  can  not  be  con- 
sidered one  jure  bdlL 
BiOHT  to  Pbohzbit  Impobtation.— a  nation  has  the  right  to  refuse  to  per- 
mit the  importation  of  merchandise  from  any  foreign  country. 
Condemnation  fob  Illicit  Tbadb.— >A  condemnation  jure  belUf  and  for  a 
breach  of  municipal  regulations  will  falsify  the  warranty  by  which  tha 
insurer  was  protected  from  loss  from  illicit  trade. 

AnsAL  from  the  court  of  the  first  district.  The  opinion  states 
the  case. 

Magureau  and  Siratcbridge,  for  plaintiff. 

Eu8H8  and  SlideU,  contra. 

By  Conrt,  Pobteb,  J.  This  action  is  brought  on  four  policies 
of  insorancCy  executed  by  the  defendants  on  goods  on  board  of 
the  schooner  Felix,  from  the  port  of  New  Orleans  to  Soto  la 
Marina^  in  the  republic  of  Mexico.    The  petition  sets  out  the 
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usual  ayerments  of  loss,  abandonment,  etc.,  and  prays  judgmeni 
for  the  amount  insured,  viz.,  thirty  thousand  three  hundred 
dollars. 

The  defendants  pleaded  the  general  issue.  There  was  judg* 
ment  in  their  favor  in  the  court  of  the  first  instance,  and  the 
plaintiff  appealed.  The  principal  ground  of  defense,  set  up  to 
the  claim  of  the  petition,  is  derived  from  a  clause  contained  in 
the  policy  of  insurance,  by  which  the  insured  warrant  the  as- 
surers "  free  from  any  charge,  damage  or  loss,  which  may  arise 
in  consequence  of  engaging  or  having  been  engaged  in  illicit 
trade,  at  any  time  whatsoever." 

To  prove  that  the  loss  of*  the  goods  insured  had  arisen  from 
one  of  the  causes  mentioned  in  the  warranty,  the  defendant  pro- 
duced and  read  in  evidence  a  decree  of  condemnation,  pronounced 
by  a  court  of  justice  in  the  republic  of  Mexico.  On  the  trial, 
the  plaintiff  offered  evidence  to  contradict  the  facts  on  which 
this  sentence  of  condemnation  was  pronounced.  The  defendantd 
contended,  that  the  decree  of  the  court  was  conclusive,  in  rela- 
tion to  all  the  matters  on  which  it  acted;  and  objected  to  the 
introduction  of  any  proof  in  opposition  to  it.  Of  this  opinion 
was  the  court,  and  excluded  the  testimony;  the  plaintiff  ex- 
cepted. 

The  question  which  the  bill  of  exceptions  presents,  with  every 
other  in  the  cause,  has  been  most  elaborately  argued.  The 
appellant  has  contended  on  his  part  of  the  case:  1.  That  the 
sentences  of  courts  of  admiralty  of  foreign  nations  are  not  con- 
clusive evidence  in  an  action  between  the  insurer  and  insured; 
and,  2.  That  admitting  the  rule  to  be  that  they  are  conclusive, 
the  sentence  of  the  court  which  was  offered  in  evidence  was  not, 
because  the  tribunal  had  not  competent  authority  to  act  in  the 
matter  on  which  it  pronounced  judgment. 

The  first  point  revives  a  question  which  has  been  as  much 
ligitated  and  discussed  as  any  which  has  been  presented  to  the 
tribunals  of  the  United  States.  The  weight  of  authority  is  so 
decidedly  in  favor  of  the  conclusiveness  of  sentences  of  foreign 
courts  of  admiralty,  in  suits  between  parties  standing  in  the 
relation  of  those  now  before  the  court,  that  we  did  not  expect 
to  see  the  subject  stirred  again.  It  is  true  this  doctrine  has 
always  had  its  opponents  and  able  ones;  but  the  steadiness  with 
which  the  supreme  tribunals  of  several  states  in  the  Union,  and 
that  of  the  United  States,  have  maintained  it,  notwithstanding 
the  opposition,  gives  to  their  opinions  a  weight  to  which,  in 
ordinary  circumstances,  they  would  not  be  entitled.    In  the 
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jear  1816,  the  question  came  before  this  court,  and  the  judges 
then  presiding  in  it  declared,  in  conformity  with  the  doctrine 
generally  received  throughout  the  Union,  that  the  judgment  of 
a  foreign  court  of  admiralty  was  conclusive  between  the  insurer 
and  insured.  This  opinion  has  been  ably,  but  on  the  best  view 
we  can  take  of  the  subject,  unsuccessfully  impugned,  by  the 
aigument  at  the  bar.  The  laws  of  Spain  being,  so  far  as  it  could 
be  learned  at  the  time  of  that  decision,  or  as  it  has  been  shown 
now,  silent  on  this  matter,  the  court  felt  itself  at  liberty  to 
adopt  the  doctrine  which  it  considered  most  conformable  to  the 
other  commercial  usages  and  customs  prevailing  in  the  state; 
and  in  acting  on  the  subject,  with  the  choice  of  conflicting 
opinions  in  other  nations,  it  adopted  that  which  assimilated  us 
to  the  rules  prevailing  in  the  greater  number  of  our  sister  states. 
It  was  not  ignorant  that  a  different  effect  was  given  to  these 
sentences  in  some  of  the  continental  states  of  Europe,  but  that 
rather  proved  the  law  of  nations  was  unsettled  on  this  point, 
than  that  the  rule  the  court  gave  the  preference  to  was  not  the 
trae  one.  It  might  be  as  well  said  in  Italy  or  France,  that  their 
jurists  and  courts  were  wrong,  because  the  United  States  and 
England  held  a  different  opinion,  as  it  is  to  argue  here  that  we 
are  in  error,  because  in  France  and  Italy  they  think  differently 
from  us.  In  questions  of  this  kind  we  prefer  the  exposition  of 
national  law  which  may  come  from  our  own  tribunals,  to  that 
of  any  foreign  court  or  jurist,  unless  on  an  examination  of  the 
principles  it  rested  on,  we  were  perfectly  convinced  the  founda- 
tion was  unsound.  There  is  another  reason  which  has  no  in- 
considerable weight  with  us.  The  more  closely  our  rules  on 
questions  of  commerce  approach  those  of  our  sister  states,  the 
more  facility  do  we  extend  to  that  intercourse  and  trade  on 
which  the  prosperity  of  the  state  most  materially  depends;  and 
this  consideration  can  never  be  lost  sight  of  by  the  coiurt,  where 
the  legislature  leaves  us  without  positive  law. 

We  deem  it  unnecessary,  for  it  would  be  unprofitable,  to  go  at 
length  into  an  examination  of  the  different  arguments  used  at 
the  bar,  and  show  why  they  failed  to  produce  that  conviction  on 
us  they  were  intended  to  impress.  Had  they  even  made  us 
greatly  doubt,  they  would  not  have  induced  us  to  retrace  our 
steps,  and  decide  this  case  on  a  change  of  opinion.  It  is  now 
ten  years  since  that  decision  has  been  made.  It  has  been  known 
to  the  community,  and  the  parties  to  this  suit  must  be  presumed 
to  have  contracted  in  relation  to  the  law  as  expounded  by  the 
court  of  the  last  resort  in  the  state.    Under  such  circumstances. 
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nothing  short  of  the  clearest  conviction  on  our  part  that  we  had 
been  in  error  could  authorize  us  to  recognize  a  different  rule, 
and  apply  it  to  the  case  before  us.  But  it  is  contended  that, 
however  the  general  rule  may  be,  the  sentence  of  the  court 
offered  in  evidence  was  not  conclusive,  because  it  was  pro- 
nounced by  a  tribunal  of  incompetent  authority. 

The  first  question  that  meets  us  on  the  inquiiy  into  the  cor- 
rectness of  this  position  is,  whether  this  court  has  the  power  to 
examine  into  the  competency  of  the  tribunal  by  whose  sentence 
the  condemnation  was  pronounced.  We  entertain  no  doubt 
that  we  possess  such  power.  The  great  extent  to  which  we 
'carry  our  comity  for  these  tribunals,  and  the  influence  we  ac- 
cord to  their  judgments,  far  from  being  an  argument  against 
their  power  renders  the  exercise  of  it  indispensable  to  the  cor- 
rect administration  of  justice.  That  individuals,  by  taking  on 
themselves  the  attributes  of  judicial  power  and  clothing  their 
acts  of  assumed  jurisdiction  with  the  forms  of  proceedings  of 
courts  of  justice,  could  rightfully  condemn  the  property  and 
give  to  their  sentences  the  effect  which  belongs  to  those  of 
tribunals  constituted  by  sovereign  authority,  is  a  proposition 
that  requires  no  refutation.  It  is  clear  the  right  belongs  to 
every  court  to  examine  whether  the  sentence  offered  to  it  em- 
anates from  an  authority  competent,  by  the  law  of  nations,  to 
judge  of  the  matters  on  which  it  has  pronounced :  4  Cranch,  269; 
1  Bob.  144;  4  Id.  35;  5  Id.  255. 

The  competency  of  the  tribunal  whose  sentence  was  offered 
in  evidence  has  been  assailed  on  two  grounds:  1.  That  it  was 
a  tribunal  established  by  the  government  of  Mexico,  antecedent 
to  the  formation  of  the  federal  constitution,  and  that  its  au- 
thority ceased  with  that  event;  2.  That  the  laws  by  which 
tribunals  of  marine  jurisdiction  were  created  in  that  countzy 
prescribed  a  different  organization  from  that  which  appeared  to 
belong  to  the  court  that  condemned  the  property. 

The  plaintiff  produced  no  proof  in  the  court  below  in  support 
of  this  ground,  but  he  contends  that  the  incompetency  of  the 
tribunal  results  from  the  evidence  introduced  by  the  defendants 
themselves.  That  evidence  shows  that  tribunals  of  admiraltv 
were  established  prior  to  the  constitution;  that  by  that  instru- 
ment circuit  courts  were  directed  to  be  established,  in  which 
the  jurisdiction  of  all  prizes  by  sea  and  land  (presas  de  mar  y 
Herra),  and  the  cognizance  of  all  pursuits  in  relation  to  contra- 
band goods,  should  be  vested. 

Whether,  on  a  voluntary  change  by  a  people  from  one  form 
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of  gOTemment  to  another,  the  laws  in  force  at  the  time  of  such 
change  cease  to  have  any  effect,  and  the  authorities  by  whom 
they  are  administered  lose  the  power  vested  in  them  by  the 
preTious  government  before  the  succeeding  one  is  organized 
and  goes  into  effect,  are  questions  by  no  means  free  from  diffi- 
culty.    The  very  general  use  of  a  positive  provision  on  that 
subject,  in  the  different  constitutions  which  have  been  formed 
since  the  independence  of  these  states,  is  certainly  a  strong 
argument  to  show  that  in  the  opinion  of  the  framers  of  these 
instruments  such  a  provision  was  necessary,  and  that  without  it 
a  complete  interregnum  would  be  created,  during  which  there* 
would  be  neither  laws  nor  officers  to  administer  them.     This 
argument  is,  however,  by  no  means  conclusive,  and  there  are 
many  who  hold  a  contrary  doctrine.    It  is  true  that  a  majority 
of  the  members  who  now  compose  this  tribunal  so  decided  in  a 
case  that  came  before  it  in  the  year  1821,  and  such,  also,  was 
the  opinion  of  the  late  superior  court  of  the  territory  of  Or- 
leans.   But  a  majority  of  the  persons  who  have  at  different 
times  filled  this  court  since  its  organization,  seem  rather  to 
have  thought  that  the  constitution  did  not  supersede  the  former 
government  until  put  into  operation  by  the  legislature;  and  one 
of  the  judges  declared  that  without  a  schedule  this  would  have 
been  the  consequence.     That  the  most  radical  change  in  form 
does  not  destroy  the  old  government  until  the  means  are  fur- 
nished of  giving  full  effect  to  the  new :  Bermuden  v.  IhaneZy  8 
Mart.  2;  Dufau  v.  Massicot,  Id.  289;  Bouihemy  v.  Dreux,  10  Id.  1. 
Two  of  the  judges  in  this  court  retain  the  opinion  they  ex- 
pressed in  the  case  of  Bouihemy  v.  Dreux,  in  relation  to  our 
own  constitution;  but  we  unanimously  think  that  the  question 
is  by  no  means  so  clear  and  free  from  doubt  as  to  authorize  us 
to  declare  that  the  government  and  courts  of  another  country, 
who  come  to  a  different  conclusion  in  relation  to  the  effect  pro- 
duced by  a  change  from  one  form  of  government  to  another, 
did  what  they  had  no  right  to  do;   and  that  all  their  acts  are 
null  and  void.    They  were  the  proper  judges  to  construe  their 
own  constitution  and  laws,  and  this  decision  must  be  adopted 
as  the  true  construction  by  other  countries.    The  correctness 
of  this  principle  is  established  by  an  irresistible  course  of  rea- 
soning in  the  case  of  Elmendorf  v.  Taylor,  10  Wheat.  160,  de- 
cided in  the  supreme  court  of  the  United  States.    The  chief 
justice,  in  delivering  the  opinion  of  that  tribunal,  observes: 
"  Ko  court  in  the  universe,  which  professed  to  be  governed  by 
principle,  would,  we  presume,  undertake  to  say  that  the  courts 
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of  Great  Britain  or  France,  or  any  other  nation,  had  miisunder* 
stood  their  own  statates,  and  therefore  erect  itself  into  a  tri« 
banal  which  should  correct  snch  misunderstanding." 

That  a  construction  has  been  given  to  the  constitution  of 
Mexico  adverse  to  the  position  of  the  plaintiff  is  proved  to  our 
entire  satisfaction.  The  acts  of  the  court  in  continuing  to  ad- 
minister justice  after  the  adoption  of  the  constitution,  and  be- 
fore the  organization  of  the  circuit  courts,  is  conclusive  evi- 
dence of  their  opinion  respecting  their  jurisdiction.  In  addi- 
tion to  this,  the  testimony  of  lawyers  in  the  city  of  Mexico  has 
been  taken.  One  of  them,  a  distinguished  member  of  the  pro- 
fession, and  holding  a  high  situation  in  the  government,  after 
examining  the  proceeding,  swears  that  the  court  which  con- 
demned the  goods  was  a  lawful  tribunal,  and  that  its  proceed- 
ings were  regular,  and  its  jurisdiction  undoubted,  as  the  circuit 
courts  had  not,  at  the  time  the  sentence  was  rendered,  been 
established  under  the  constitution.  Such  being  the  construe* 
tion  in  Mexico,  it  must  be  the  construction  here,  where  the  pro- 
ceedings come  collaterally  before  us. 

The  second  point  on  which  the  competency  of  the  tribunal 
is  attacked,  is  derived  from  the  terms  of  the  law  creating  it. 
By  this  law,  a  Spanish  ordinance  contained  in  the  fourth,  fifth, 
sixth,  and  eighth  laws  of  the  eighth  title  of  the  sixth  book  of 
the  Novissima  Becopilacion,  is  prescribed  as  the  rule  to  be 
followed  in  the  organization  of  the  tribunal,  and  its  practice, 
except  where  it  is  in  opposition  to  the  laws  of  Mexico. 

This  ordinance  has  been  minutely  observed  on  by  the  coun- 
sel, and  a  close  comparison  of  it  with  the  actual  organization 
of  the  court,  as  set  forth  in  the  proceedings,  does  certainly 
show  a  considerable  variance  between  them.  But  we  are  as 
unprepared  on  this  ground  as  the  other  to  declare  the  court  in- 
•competent,  for  we  have  only  part  of  the  laws  before  us.  That 
which  establishes  the  tribunal  declares  that  the  ordinance  is  to 
be  followed,  except  where  the  laws  of  Mexico  differ  from  it. 
When  the  organization  of  the  tribunal  is  shown  to  be  different 
from  that  ordinance,  we  can  come  to  no  other  conclusion  than 
that  the  difference  is  produced  by  laws  to  which  we  have  not 
access.  Even  if  other  laws  besides  the  constitution  were  before 
us,  it  would  be  difficult  for  us  to  say  that  the  tribunal  was  not 
rightfully  and  legally  constituted.  It  is  a  conclusion  to  which 
no  court  can  come,  in  regard  to  the  organization  of  a  tribunal 
in  another  country,  without  much  hesitation,  and  without  feel* 
ing  ihat  it  is  x^eculiarly  liable  to  err.    To  form  a  safe  judgment 
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it  must  have  all  the  laws  of  the  country  before  it,  and  it  must 
be  satisfied  that  it  is  so  well  acquainted  with  the  jurisprudence 
of  that  country,  that  the  same  construction  is  given 'to  the  laws 
as  they  receive  in  the  place  where  they  are  made.  Both  of 
which  it  is  difficult  for  a  foreign  tribunal  to  be  sure  of.  Our 
ideas  on  this  head  may  be  illustrated  by  supposing  a  Spanish 
tribunal  to  inquire  into  the  constitution  of  the  court  of  king's 
bench  in  England,  and  its  powers,  in  order  to  show  how  it  got 
jarisdiction  in  civil  matters,  and  how  far  that  jurisdiction  ex- 
tended. 

But  in  this  case  we  are  not  left  to  these  considerations.  It  has 
been  proved  by  the  evidence  of  lawyers  residing  in  the  city  of 
Mexico,  that  the  tribunal  was  competent,  and  its  proceedings 
regular.  The  testimony  was  much  commented  on,  but  nothing 
we  have  heard  in  argument  has  destroyed  or  shaken  its  credit. 
It  appears  to  have  come  from  persons  of  respectability.  It  was 
taken  by  deposition,  and  these  depositions  were  opened,  as  the 
indorsement  on  them  shows,  some  time  before  the  trial.  If  the 
plaintiff  believed  they  were  improperly  obtained,  or  that  the 
witnesses  erred  through  ignorance  or  corrupt  motives,  it  could 
not  have  been  difficult  to  disprove  them.  In  every  point  of 
view,  then,  we  are  satisfied  that  there  has  not  been  enough 
Bhown  to  authorize  this  tribunal  to  declare  that  the  court  which 
condemned  the  goods  was  incompetent. 

The  same  observations  apply  to  the  objection  that  this  was  a 
prize,  and  not  an  instance  court.  The  proof  establishes  the 
tribunal  had  authority  to  pronounce  the  judgment  set  forth  in 
the  proceedings.  What  is  the  nature  and  extent  of  that  judg- 
ment has  been  much  controverted,  and  will  be  the  subject  of 
examination  hereafter. 

A  great  deal  was  said  in  relation  to  the  irregularity  of  the 
proceedings.  The  want  of  a  proper  law  officer  to  advise,  the 
assistance  of  an  auditor,  and  not  an  assessor;  the  necessity  of 
two  sentences,  according  to  the  laws  of  Spain,  etc.  Some  of 
of  these  objections  might,  perhaps,  be  well  founded  if  we  were 
an  appellate  tribunal  to  review  the  sentences  of  the  Mexican 
courts  of  admiralty.  But  we  have  no  such  power,  and  conse- 
quently can  not  look  into  these  errors.  They  were  matters  for 
the  consideration  of  the  judges  who  pronounced  the  sentence, 
and  their  decision  on  them  is  final:  Bose  v.  HLmely^  4  Cranch» 
278. 

The  plaintiff/ however,  further  contends  that  admitting  the 
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sentence  to  be  oondusive  as  to  everything  on  which  it  acts,  stilly 
he  must  recover  on  the  following  grounds: 

I.  The  seizure  was  made  on  the  high  seas,  not  in  the  port  of 
Soto  la  Marina. 

II.  The  whole  of  the  goods  seized  were  condemned  jure  belli, 
or  if  not  the  whole,  a  part  were. 

1.  The  declaration  of  the  captain,  officers  and  crew  of  the 
schooner,  taken  before  the  consul  of  the  United  States  at  Alvo- 
rado,  states  that  they  sailed  from  New  Orleans,  and  anchored 
in  Soto  la  Marina  Boads,  on  the  seventh  of  September,  and 
that  on  the  same  day  a  boat  came  on  board  from  the  Mexican 
vessel  Tampico,  and  took  forcible  possession  of  her.  In  the 
examination  of  the  captain,  taken  before  the  court,  he  renews 
the  declaration  that  he  was  at  anchor  when  he  was  seized,  but 
states  that  it  was  in  the  port  of  Soto  la  Marina,  and  adds  that 
at  the  time  of  the  seizure,  passengers  who  came  in  the  ship  had 
been  landed. 

It  is  admitted  in  the  agreement  that  the  place  where  the 
schooner  was  seized  is  some  distance  from  that  where  vessels 
usually  anchor  when  they  discharge  their  cargoes  at  that  port. 
That  it  was  about  four  leagues  from  the  shore,  and  that  the 
coastr  is  low  and  flat.  Whether  this  was  a  seizure  on  the  high 
seas  or  not,  is  immaterial  in  the  view  which  the  court  has  taken 
of  the  rights  of  the  parties.  Before  stating  those  views,  a  po- 
sition assumed  by  the  plaintiff  must  be  examined.  It  is  con- 
tended by  him  that  from  the  terms  of  the  policy  the  defendants 
took  all  risks  until  the  goods  were  landed. 

The  terms  of  the  policy  certainly  are  that  the  insurer  is  to  be 
responsible  until  the  goods  are  landed.  But  the  designation 
of  time  during  which  the  responsibility  should  last  can  only 
extend  to  the  risks  for  which  the  insurer  became  responsible, 
not  to  those  excluded  by  the  warranty.  They  are  exceptions  in- 
troduced to  the  general  terms  of  the  contract,  and  their  forct 
and  meaning  must  be  determined  by  a  consideration  of  the 
extent  to  which  this  exception  goes;  not  by  the  general  words 
of  the  policy,  the  effect  of  which  it  was  the  object  of  the  war- 
ranty to  guard  against.  Whether  the  seizure  was  made  in 
such  a  place  as  it  might  be  rightfully  made,  for  illicit  trade,  ia 
the  true  question,  not  whether  the  goods  were  landed.  Accord- 
ing to  the  construction  of  the  plaintiff,  the  warranty  in  the 
policy  was  of  no  use  to  the  insurers.  For  if  they  were  respon- 
sible for  all  risks  of  seizure  for  illicit  trade  until  the  goods  were 
landed,  notwithstanding  the  warranty,  then  the  insertion  of  the 
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exception  did  not  alter  their  situation,  as  without  such  a  clause 
their  responsibilities  would  have  ceased  with  the  landing  of  the 
goods. 

A  law  of  Spain  was  much  relied  on  to  prove  that  the  jurisdic- 
tion exercised  in  this  case  was  beyond  the  territorial  limits  of 
the  government  of  Mexico.  The  law  is  found  in  the  ordinance 
of  Corso  already  quoted.  It  is  entitled  the  rules  which  are  to 
be  observed  in  case  of  prize.  It  declares  that  the  immunity  of 
the  coast  shall  not,  as  heretofore,  be  marked  by  the  doubtful 
and  uncertain  distance  of  a  cannon  shot,  but  by  the  distance 
of  two  miles;  that  all  prizes  made  within  that  distance  shall  be 
judged  of  by  the  commandant  of  the  port  into  which  the  prize 
18  brought;  and  that,  if  made  beyond  it,  they  shall  be  taken 
cognizance  of  by  the  tribunal  of  the  captor:  Noviasima  Becop,^ 
IdT.  6,  tit.  8,  law  5. 

That  this  ordinance  marks  the  extent  of  territorial  jurisdic- 
tion of  the  sovereign  of  Spain,  and  that  the  seizure  here  made 
was  beyond  these  limits,  can  not  be  questioned.  But  with  these 
admissions  the  question  still  remains,  whether  the  seizure  was 
not  made  in  the  exercise  of  a  right,  which  every  nation  enjoys, 
to  prevent  its  laws  being  evaded.  If  it  was,  it  is  immaterial  in 
our  view  of  the  subject,  whether  it  was  made  within  the  limits 
or  not.  Strictiy  speaking,  the  authority  of  a  nation  cannot  ex- 
tend beyond  her  own  territory.  By  the  common  consent  of 
nations  this  authority  has  been  enlarged,  where  the  sea  is  the 
boundary,  to  the  distance  of  a  cannon  shot  from  the  shore. 
Within  these  limits  foreigners  are  protected,  and  prizes  cannot 
lightfully  be  made  of  their  vessels  by  enemies.  But  the  right 
of  the  nation  to  protect  itself  from  injury,  by  preventing  its 
laws  from  being  evaded,  is  not  restrained  to  this  boundary.  It 
may  watch  its  coast  and  seize  ships  that  are  approaching  it  with 
an  intention  to  violate  its  laws.  It  is  not  obliged  to  wait  until 
the  offense  is  consummated  before  it  can  act.  It  may  guard 
against  injury,  as  well  as  punish  it.  If  indeed,  in  the  exercise 
of  this  right,  an  unreasonable  range  was  taken,  other  nations 
might  object.  But  so  long  as  it  is  confined  to  the  seizure  of 
vessels  entering  the  port  for  which  they  are  destined,  it  will  not, 
it  is  presumed,  form  a  just  ground  of  complaint.  Our  own 
legislation  authorizes  revenue  cutters  to  visit  vessels  four  leagues 
from  the  coast;  and  the  acts  of  congress  on  this  subject  are 
a  dear  expression  of  the  opinion  of  our  government,  that  noth- 
ing in  the  law  of  nations  prohibited  them  to  confer  such  power 
on  its  cmisers.    The  case  of  Church  v.  Hubbarl,  2  Cranch.  187, 
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decided  in  the  supreme  court  of  the  United  States,  is  almost 
that  before  the  court.  It  was  there  held  that  the  insurer  under 
warranty,  such  as  that  inserted  in  the  policy,  was  not  responsi* 
ble  for  a  seizure  made  four  or  five  leagues  from  the  coast, 
although  it  was  admitted  the  territorial  jurisdiction  did  not  ex*- 
tend  further  than  a  cannon  shot  from  the  shore.  The  cases 
cited  by  the  appellant,  from  Taunton's  Reports,  were  decided 
on  a  dlflferent  form  of  policy.  The  warranty  there  was  '^free 
from  capture  and  seizure  in  the  port,  or  ports,  of  discharge." 
By  these  expressions  the  parties  excluded  a  particular  place 
from  the  risks  assumed  by  the  insurer  under  the  policy.  By 
the  warranty  here,  the  insured  took  upon  himself  the  risk  of 
seizure  for  illicit  trade  at  any  distance  from  shore,  where,  by  the 
law  of  nations,  such  seizure  could  be  rightfully  made:  2Cranch, 
186;  2  Taun.  499;  4  Id.  887;  9  Wheat.  371;  11  Mass.  104. 

The  second  ground  assumed  by  the  plaintiff  on  this  part  of 
the  case  will  be  best  understood  by  dividing  it.  We  will  first 
consider  the  proposition  that  the  whole  of  the  goods  were  con- 
demned in  the  exercise  of  a  belligerent  right.  The  distinction 
between  the  rights  which  a  nation  acquires  in  consequence  of 
her  being  at  war  with  another,  and  those  which  she  possesses 
as  sovereign  within  her  own  limits,  seems  to  us  so  clear  that 
there  can  be  little  doubt  in  relation  to  it.  The  law  of  nations 
having  defined  the  extent  of  belligerent  rights,  any  law  of  a  par- 
ticular country  which  goes  beyond  these  rights  must  necessarily 
derive  its  authority  from  the  nation  within  his  own  limits,  and  a 
punishment  for  a  breach  of  this  law  must  be  referred  to  a  vi- 
olation of  municipal  regulations,  for  it  is  only  as  such  that  it 
had  any  force,  or  that  punishment  could  take  place  under  it. 

In  regard  to  the  particular  regulation  under  which  this  prop* 
erty  was  condemned  it  is  beyond  doubt  that  it  was  a  municipal 
one,  and  that  it  derived  its  authority  from  the  power  which  the 
nation  had  within  her  own  territory,  not  from  her  rights  as  be- 
ing at  war  with  another  country.  The  decree  of  the  Mexican 
government  prohibits  the  admission  into  their  ports,  not  only  of 
goods  and  merchandise,  the  production  and  manufactures  of 
Spain,  but  also  of  all  merchandise  which  may  have  been  brought 
from  the  ports  of  that  country,  no  matter  what  its  origin,  or  to 
whom  it  may  belong.  Or,  in  other  words,  they  condemn  even 
neutral  property,  of  neutral  origin,  if  it  comes  from  Spain  or  her 
dependencies.  This  was  a  right  which  the  law  of  war  did  not 
confer,  consequently  a  condemnation  under  it  can  not  be  oon* 
sidered  one,  jure  beOi. 
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It  was  raged  that  the  motives  avowed  by  the  government  in 
passing  the  decree  show  plainly  that  it  was  intended  to  distress 
the  enemy,  and  that  as  the  measure  arose  out  of  a  state  of  war,  a 
condemnation  for  a  breach  of  the  law  must  be  referred  to  the  * 
same  source.  Admitting  this  to  be  their  motiTc,  and  we  believe 
it  such,  the  consequence  contended  for  does  not  follow.  Sov- 
ereigns may  make  what  regulations  they  please  within  their  own 
territories,  and  no  matter  what  may  be  the  motives,  the  source 
from  which  the  regulation  derives  its  force  must  be  the  test  by 
which  the  law  is  to  be  designated,  not  the  motives  that  induced 
its  passage. 

The  cause  of  Faudel  v.  Phamix  Insurance  Company,  4  S.  &  B. 
29,  decided  in  the  supreme  court  of  Pennsylvania,  was  much  re- 
lied on  by  the  plaintiff.  It  arose  out  of  a  sentence  of  condem- 
nation pronounced  under  the  Milan  and  Berlin  decrees,  and  the 
assurer  contended  he  was  not  responsible,  as  by  the  policy  he 
was  warranted  free  from  illicit  or  prohibited  trade.  .  The  court 
decided  that  a  condemnation  under  that  decree,  though  the  ves- 
sel was  seized  in  entering  the  port,  was  not  a  condemnation  for 
illicit  or  prohibited  trade,  but  a  condemnation  jure  belli,  and  that 
the  insured  could  recover. 

A  great  deal  of  the  argument  of  the  counsel  and  the  reasoning 
of  the  judges  were  directed  to  show  that  the  Berlin  and  Milan  de- 
crees were  a  violation  of  the  law  of  nations,  and  to  a  certain  extent 
there  is  no  doubt  they  were.  Undoubtedly  France  had  no  right 
to  say  neutral  nations  should  not  trade  in  the  manufactures  of 
her  enemy,  and  that  if  they  did  their  property  would  be  cap- 
tured on  the  high  seas.  But  we  agree  with  the  counsel  for  the 
defendants  that  parts  of  these  decrees  were  not  contrary  to  that 
law.  A  belligerent  has  the  right  to  say  he  will  not  permit  the 
merchandise  from  an  enemy's  country  to  be  imported  into  his. 
He  can  not  only  exercise  this  power  in  time  of  war,  he  may  do 
it  in  a  period  of  profound  peace.  Examples  of  the  latter  kind 
are  very  numerous  and  the  authority  to  do  so  is  unquestionable. 
To  refuse  it  would  be  tantamount  to  a  declaration  that  the  na- 
tion who  passes  such  a  declaration  is  not  independent.  For  if 
she  be,  who  can  question  her  right  to  regulate  her  internal  con- 
ceAis  as  she  pleases. 

The  judges  who  decided  this  case,  felt  the  weight  of  this  prin- 
ciple. They  admitted  the  right  to  pass  such  a  law  as  has  been 
just  spoken  of,  and  the  right  to  enforce  it  at  an  indefinite  dis- 
tance from  the  shore;  but  they  decided  against  the  assurer,  be- 
cause the  seizure  and  condemnation  had  not  been  made  on  tha 
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ground  that  the  insured  was  about  to  import  prohibited  goods, 
but  that  they  were  British  manofaotures.  Being  thus  satisfied 
that  a  Gondemnation  under  these  decrees  of  the  Mexican  gov- 
ernment will  falsify  the  warranty,  we  proceed  to  examine 
whether,  in  point  of  fact,  any  or  all  of  the  goods  insured  were 
so  condemned. 

There  were  two  sentences  pronounced  by  the  court.  The  first, 
after  reciting  that  the  cargo  is  composed  of  two  hundred  and 
ninety-five  barrels  of  wine,  one  hundred  and  twenty-three 
boxes  of  wax,  of  hardware,  and  other  effects,  proceeds  to  de- 
tail the  proofs,  by  which  it  appears  that  the  wine  and  wax  came 
from  the  port  of  Havana,  and  concludes  as  follows:  **  That  we 
ought  to  declare,  and  do  in  fact  declare,  as  good  prize,  not  only 
the  before-mentioned  American  schooner,  the  Felix,  but  also 
the  wine  and  wax  referred  to  in  the  proceedings  with  the  marks 
there  given.  That  this  condemnation  should  also  extend  to  the 
other  forty-five  boxes  of  wax  which  are  found  on  board  the 
said  schooner,  and  all  the  other  productions,  merchandise  and 
effects,  which  shall  be  proven  to  be  of  Spanish  origin,  proceed- 
ing from  any  port  of  that  nation,  or  of  those  prohibited,"  etc. 

The  second  decree  was  preceded,  according  to  the  practice  of 
the  Spanish  tribunals,  by  a  report  of  the  auditor  or  assessor, 
who  states  that  the  former  decree  respecting  the  schooner  Felix 
should  be  confirmed  with  the  exception  of  a  billiard  table,  a 
still,  ten  hampers  of  empty  bottles  and  a  box  of  books;  they 
not  being  contraband,  nor  proved  to  be  brought  from  the  port 
of  Havana  in  the  said  schooner,  nor  Spanish  property,  nor  the 
production  nor  manufactures  of  the  enemy,  in  which  qualities 
and  prohibitions  (cuyas  calidadea  y  prohibioionea)  are  compre- 
hended the  other  effects  which  are  condemned  as  good  prize, 
according  to  our  revenue  laws  and  the  declaration  of  wax 
against  Spain  and  her  dependencies. 

After  stating  some  of  the  proceedings  which  had  already 
taken  place  in  the  tribunal,  the  assessor  adds:  ''From  which 
proceedings  result  most  clearly  the  legal  causes  of  seizure,  viz., 
the  national  qualities  of  some  articles  and  the  sailing  of  the 
vessel  from  a  port  which  was  under  the  domination  of  Spain." 

The  junta,  or  court,  on  this  report,  gave  a  final  sentence,*in 
which,  after  reciting  the  previous  proceedings,  they  declare 
that  "  having  read  and  taken  into  consideration  the  antecedent 
opinion  of  the  assessor,  and  discussed  all  the  points,  with  which 
we  unanimously  agree,  conformably  to  what  is  there  exposed, 
confirming,  as  we  do  confirm,  the  condemnation  of  the  schooner 
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Felix  and  her  oargo  as  good  prize,  excepting  from  said  penalty 
ten  hampers  of  empty  bottles,  a  still,  a  billiard  table,  and  a  box 
containing  five  bibles  and  four  new  testaments."  It  has  been 
contended  that  these  sentences  do  not  embrace  the  whole  of 
the  cargo,  that  only  a  part  of  it  is  condemned. 

But  on  this  branch  of  the  subject  the  court  has  no  doubt. 
The  original  sentence  condemns  the  wine,  and  wax,  and  such 
other  articles  as  might  be  found  liable  to  condemnation.  The 
report  of  the  assessor  confirms  this  sentence,  except  in  relation 
to  a  still,  a  billiard  table,  some  empty  bottles,  etc.  If  it  had 
been  the  opinion  of  the  assessors  that  nothing  more  had  been 
condemned  than  the  wine  and  the  wax,  and  that  nothing  more 
should  be,  the  exceptions  were  unnecessary;  for  a  confirmation 
of  the  original  sentence,  supposing  it  limited  to  the  wine  and 
the  wax,  wonld  not  have  embraced  them.  The  final  sentence, 
howoTev,  places  this  matter  beyond  argument.  It  condemns 
the  schooner  and  her  cargo,  with  the  exception  of  certain  arti- 
cles tkere  mentioned.  Consequently,  every  article  of  which 
the  carigo  was  made  up,  and  which  is  not  excluded  by  the  ex- 
ceptions, is  condemned. 

The   report  of  the  assessor  already  referred  to,  which  is 
adopted  by  the  court  as  the  basis  of  its  last  decision,  after  stat- 
ing that  certain  goods  were  acquitted  because  they  were  neither 
articles  of  contraband  nor  proved  to  be  brought  from  the  port 
of  Havana,  nor  Spanish  property,  nor  the  productions  or  man- 
n&etures  of  Spain,  proceeds  to  state  that  in  these  qualities  and 
prohibitions  are  comprehended  the  other  effects  condemned. 
It  was  argued  that  as  the  wax  and  wine  were  condemned  in  the 
first  sentence  for  a  breach  of  municipal  law,  and  as  new  ground 
that  of  being  enemy's  property  is  inserted  in  the  second,  as  a 
cause  of  condemnation,  that  the  fair  construction  to  be  given  to 
these  decrees  is  that  all  the  goods  embraced  by  the  last  judg- 
ment which  were  not  included  in  the  first  must  be  considered 
as  seized  and  forfeited  for  the  additional  reason  given  in  the 
sentence;  and  that  for  this  portion  of  goods  the  insurers  are 
responsible,  as  the  warranty  does  not  exclude  war  risks. 

Bnt  the  second  sentence  is  in  the  conjunctive.  It  condemns 
the  whole  for  all  the  causes  therein  mentioned.  Consequently, 
it  condemns  them  for  each  of  these  causes,  and  one  of  them  is 
a  breach  of  municipal  law.  If  there  were  any  inconsistency  in 
the  two  decrees,  or  if  the  different  reasons  assigned  in  the  last 
one  could  not  be  reconciled  with  each  other,  then,  perhaps,  it 
would  be  true  to  say  that  the  several  causes  of  condemnation 
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must  be  refeixed  to  the  different  portions  of  which  the  cargo 
was  made  up.  Bat  there  is  no  such  contradiction;  they  may 
well  stand  together.  The  goods  might  be  enemy's  property, 
and  also  come  from  the  Havana.  It  is  not  impossible  that  be- 
tween the  first  and  second  sentence  proof  was  obtained  which 
brought  the  whole  cargo  within  the  reason  given  in  the  last  de- 
cree. We,  at  least,  are  bound  to  presume  so;  for  so  the  sen- 
tence has  said,  and  we  can  not  contest  its  verity.  But 
admitting  this  proof  was  not  obtained,  and  that  the  wine  and 
wax  must  be  considered  as  condemned  from  the  causes  men- 
tioned in  the  first  decree,  and  no  other,  that  does  not  weaken 
the  position  that  the  rest  of  the  goods  were  not  only  enemy's 
property,  but  brought  from  an  enemy's  port.  The  decree  con- 
demns all  the  cargo  for  all  the  reasons  for  which  it  could  be 
condemned;  proving  that  part  of  it  came  within  one  of  these 
reasons  does  not  establish  that  the  remainder  was  condemned 
for  a  single  cause,  when  the  words  of  the  sentence  say  they  are 
within  aU. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


In  the  oaae  of  Vandenheuvel  v.  The  UnUed  Insurance  Co.,  1  Am.  Deo.  18U^ 
it  was  held  that  the  deoree  of  an  admiralty  coort  was  not  oondoai ve  upon  the 
matters  decided,  but  this  decision  seems  to  be  opposed  to  the  weight  of  au- 
thority: Meaner  v.  Amery,  Id.  316;  Jenkine  v.  Putnam,  Id.  694;  Stewart  v. 
Warner,  2  Id.  61;  but  see  WiUianuan  v.  Tunno,  2  Id.  664 


Saul  v.  His  Gbeditobs. 

[6  Uasxdi,  H.  S.  M9.] 

Ah  Intentiok  to  Bepxal  Existino  Laws  is  not  presomed. 

SuBSXQUXNT  Statutes  do  not  Abbooats  former  ones  by  containing  differ* 
ent  provisions  on  the  same  subject;  they  most  be  contrary  to  produce 
such  an  effect. 

Teb  Laws  of  Spain  concerning  acquisition  by  husband  and  wife  after  mar* 
riage  considered  and  explained. 

Thb  CoNBTRUonoN  oiVEK  BT  CJoMMBNTATOBS  to  the  laws  of  Spain,  and  ao« 
quiesced  in  by  its  courts  and  sovereign,  makes  as  much  a  part  of  the  law 
of  Spain  at  this  day  as  if  the  statute  had  been  modified  by  the  legisla- 
ture. 

Tbm  Jubibfrudkncx,  ok  Gomxok  Law,  of  some  nations  may  be  found  in  the 
decrees  of  their  courts;  in  others  it  is  furnished  by  priTate  Individuals 
eminent  for  learning,  integrity  and  wisdom. 

Thi  Opinions  ov  thk  J<j&i8conbult8  of  Spain  obtained  an  authority  ur 
equaled  in  any  other  country. 
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CamtAcn  madk  in  othxb  Couktbibs  must  generally  be  enforced  accord- 
ing to  the  principles  which  govern  the  contracts  in  the  places  where 
they  were  entered  into;  bnt  no  nation  or  state  will  to  its  own  injury  en- 
force snch  contracts,  nor  will  it  enforce  them  when  they  are  prohibited 
by  the  proTisions  of  its  positiye  laws. 

A  Real  Statutx  n  ons  which  regolates  property  within  the  state  where 
it  is  in  force. 

Tbb  Keal  Statdtb  of  thi  SiTUATioir  prevails  over  the  personal  statute  of 
the  domicUe. 

A  FBB80NAL  Statutb  IS  one  which  follows  and  governs  the  party  subject 
to  it  wherever  he  goes. 

Dirnfinoirs  of  Rbal  akd  Psrsonal  Statotis  quoted  and  considerBd. 

CoKFucT  OF  Laws. — In  all  matters  of  doubt  concerning  which  law  ought  to 
prevail,  the  court  which  decides  will  prefer  the  laws  of  its  own  country. 

A  Statute  Govebiono  the  property  rights  of  husband  and  wife  is  not  a 
personal  statute; '  but  is  a  real  statute. 

If  a  Hdbbaud  and  Wm  Bxmove  after  thub  Mabbxaoe,  their  subse- 
qoent  acquisitions  will,  in  the  absence  of  an  agreement  to  the  contrary, 
be  controlled  and  distributed  by  and  under  the  laws  of  the  country  into 
which  they  thus  removed. 

AfvsAL  from  the  court  of  the  first  district.  The  opinion 
states  the  case. 

Chymes  and  Hennen,  for  Astor. 

Muureau  and  Bowie,  for  Saul  &  Sons.  ^ 

Morse,  for  Brown. 

EusUs  and  Livermare,  for  the  appellants. 

By  Ooort,  Pobteb,  J.  The  tableau  of  distribution  filed  by  the 
syndics  of  the  insolvent  was  opposed  in  the  court  of  the  first 
instance;  and  the  opposition  being  sustained,  an  appeal  has 
been  taken  to  this  court,  by  the  syndics,  by  the  bank  of  the 
United  States,  the  bank  of  Orleans  and  the  bank  of  Louisiana. 

The  claims  admitted  by  the  judge  a  quo,  and  which  are  now 
contested  here,  are:  1.  That  of  the  children  of  the  insolvent 
who  daim  as  privileged  creditors  for  the  amount  inherited  by 
them  from  their  deceased  mother;  2.  That  of  John  Jacob  Astor, 
of  New  York,  who  avers  that  he  is  a  creditor  of  the  insolvent 
for  the  sum  of  sixty-four  thousand  dollars,  and  that  he  has  a 
privilege  on  seven  hundred  and  fifty-one  shares  of  stock  of  the 
bank  of  Orleans,  which  were  pledged  to  him,  and  now  make  a 
part  of  the  estate  surrendered;  3.  That  of  Alexander  Brown  & 
Sons,  of  Baltimore,  who  also  assert  a  privilege  on  bank  stock, 
which  they  state  was  pledged  to  them  by  the  insolvent,  for  the 
security  of  a  loan  of  nine  thousand  dollars  and  upward. 

The  difierent  questions  of  law  arising  on  these  claims  have 
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been  argued  with  an  ability  worthy  of  their  importance.  Some 
of  these  questions  are  now  presented  for  the  first  time  for  de- 
cision; and  those  which  have  been  already  before  the  court,  and 
acted  on,  on  other  occasions,  have  been  examined  with  so  much 
care  by  the  counsel,  and  have  received  such  additional  light 
from  the  laborious  investigation  bestowed  on  them  that  they 
come  upon  our  consideration  with  as  much  freshness  as  if  this 
was  the  only  time  our  attention  had  been  drawn  to  them. 

We  shall  take  them  up  in  the  order  in  which  they  have 
been  already  stated,  and  first  as  to  the  claim  of  the  insolvent's 
children.  From  the  facts  admitted  by  the  parties,  which  admis- 
sion makes  the  statement  on  this  appeal,  it  appears:  That  Saul 
and  bis  wife  intermarried  in  the  state  of  Virginia,  on  the  sixth 
of  February,  1794,  their  domicile  being  then  in  that  state;  that 
they  remained  there  until  the  year  1804,  when  they  removed  to 
the  now  state  of  Louisiana;  that  they  fixed  their  residence  here,* 
and  continued  this  residence  up  to  the  year  of  1819,  when  the 
wife  died;  that  after  their  removal  from  Virginia,  and  while 
living  and  having  their  domicile  in  this  state,  a  large  quantity  of 
property  was  acquired,  which,  at  the  death  of  the  wife,  remained 
in  the  possession  of  her  husband,  the  insolvent. 

The  children  claim  the  one  half  of  the  property,  as  acquMs 
and  gains,  made  by  their  father  and  mother  in  this  state.  The 
appellants  contend  that,  as  the  marriage  took  place  in  the  state 
of  Virginia,  by  whose  laws  no  community  of  acquests  and  gains 
was  permitted,  the  whole  of  the  property  acquired  here  belonged 
to  the  husband. 

'  This  statement  of  the  matter  at  issue  shows,  that  the  only 
question  presented  for  our  decision  is  one  of  law;  but  it  is  one 
which  grows  out  of  the  conflict  of  laws  of  different  states.  Our 
former  experience  had  taught  us  that  questions  of  this  kind  are 
the  most  embarrassing  and  difficult  of  decision  that  can  occupy 
the  attention  of  those  who  preside  in  courts  of  justice.  The 
argument  of  this  case  has  shown  us  that  the  vast  mass  of  learn* 
ing,  which  the  research  of  counsel  has  fumished,  leaves  the 
subject  as  much  enveloped  in  obscurity  and  doubt  as  it  would 
have  appeared  to  our  own  understandings,  had  we  been  called 
on  to  decide,  without  the  knowledge  of  what  others  had  thought 
and  written  upon  it. 

Until  the  discussion  of  this  cause,  it  was  generally  understood 
by  the  bar  and  the  bench  in  this  state,  that  the  question  now 
agitated  was  well  understood  in  our  jurisprudence,  and  that 
from  the  period  married  persons  from  other  states  moved  into 
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this,  the  property  acquired  became  commoDy  and  was  to  be 
eqoall  J  divided  between  them  at  the  dissolution  of  the  marriage. 
We  have  not,  therefore,  been  insensible  to  the  argument  so 
strongly  pressed  on  us,  that  the  question  being  already  settled 
by  the  decisions  of  the  tribunal  of  last  resort  in  the  state, 
the  subject  ought  not  to  be  opened  again,  and  that  the  most 
important  interests  of  society  require,  there  should  be  a  time 
when  contested  points  of  jurisprudence  may  be  considered  as  at 
rest;  but  these  considerations  are  not  in  this  case  of  sufficient 
weight  to  preclude  a  re-examination  of  the  principles  on  which 
the  doctrine  already  stated  has  been  established.  A  sufficient 
period  has  not  elapsed  to  enable  it  to  derive  much  authority 
from  the  acquiescence  of  others.  The  decision  of  the  court  can 
not  be  supposed  to  have  influenced  parties  entering  into  the 
marriage  contract,  or  greatly  to  have  affected  any  important 
interests  in  society.  It  applied  only  to  married  persons  emi- 
grating from  other  states,  whose  exertions  or  industiy  can  not 
be  supposed  to  have  been  much  changed  by  the  anticipation  of  the 
property  going  in  one  direction  or  the  other;  whose  habits  were 
formed  before  they  came  here,  and  no  doubt  remained  the  same 
after  their  migration  as  before.  We  shall,  therefore,  proceed 
to  the  examination  of  the  question,  as  if  the  case  was  now  pre- 
sented for  the  first  time,  and,  we  trust,  without  any  bias  which 
might  be  supposed  to  exist  in  our  minds,  from  the  opinions  we 
have  alretuly  expressed. 

The  investigation  we  are  about  to  make,  will  be  best  con- 
ducted by  first  examining  our  own  statutes.  The  old  civil  code 
provided,  that  every  marriage  contracted  within  this  state, 
superinduces,  of  right,  partnership  or  community  of  acquests  and 
gains:  Civ.  Code,  336,  art.  63.  Our  revised  code  repeats  this 
provision,  and  adds  another,  that  a  marriage  contracted  out  of 
this  state  between  persons  who  afterwards  come  to  live  here,  is 
also  subject  to  the  community  of  acquests,  with  respect  to  such 
property  as  is  acquired  after  their  arrival:  Code,  2370. 

If  the  acquests  and  gains,  in  respect  to  which  the  present  suit 
exists,  had  been  made  under  the  dominion  of  the  law  last  cited, 
there  would  be  an  end  to  any  dispute  about  their  distribution; 
but  the  marriage  of  the  insolvent  and  his  wife  was  dissolved  by 
the  death  of  the  latter,  before  that  law  was  enacted.  It  has 
been  contended  that,  as  the  article  first  cited  provides  for  a 
community  of  acquests  and  gains  on  all  marriages  contracted 
within  the  territory,  it  is  an  evidence  the  legislature  did  not  in- 
tend there  should  be  a  community  on  marriages  made  without; 
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indtisio  uniua,  est  exclumo  aUerius.  It  would  be  giving  too  much 
weight  to  the  argument  contrario  sensu,  to  adopt  this  construc- 
tion. If  the  subject  were  one  on  which  there  had  existed  no 
previous  legislation,  it  would  certainly  be  fair  to  contend,  that 
as  the  law-maker  has  affirmatiTely  declared  particular  cases  not 
enumerated  should  produce  certain  effects;  this  affirmative  in- 
cluded the  negative,  that  other  cases  not  enumerated  should^ 
not  produce  these  effects;  though  even  then,  this  reasoning 
which  is  founded  on  presumption  might  yield  to  other  circum- 
stances by  which  that  presumption  could  be  repelled.  But 
when  there  already  exists  positive  legislation,  on  the  same  sub- 
ject-matter, providing  for  the  very  case  which  it  is  presumed  is 
excluded,  the  argument  loses  almost  entirely  its  weight.  The 
law  must  then  be  interpreted  by  a  well  known  rule  of  jurispru- 
dence, that  an  intention  to  repeal  laws  can  never  be  supposed; 
that  subsequent  statutes  do  not  ^abrogate  former  ones  by  con- 
taining different  provisions  on  the  same  subject;  they  must  be 
contrary  to  produce  such  effect.  This  rule  which  is  true  in 
relation  to  all  laws,  is  more  particularly  applicable  to  our  codes, 
which  were  only  intended  to  lay  down  general  principles,  and 
provide  for  cases  of  the  most  common  occurrence.  If,  then,  the 
provisions  in  our  code  can  not  be  considered  to  have  repealed 
the  former  law,  no  argument  can  be  drawn  from  them  as  to  the 
intention  of  the  legislature  to  do  so,  or  their  opinion  on  this 
subject.  It  is  more  than  probable  their  thoughts  were  not 
turned  to  a  case  which  is  not  of  frequent  occurrence.  If  they 
had  intended  to  act  on  it,  as  the  matter  was,  to  say  the  least, 
doubtful,  they  certainly  would  not  have  increased  these  doubts 
by  leaving  their  will  to  be  inferred  from  an  affirmative  regula- 
tion on  the  same  subject,  but  in  relation  to  a  different  state  of 
things.  We  are  bound  to  believe  they  would  have  legislated 
directly  on  it,  and  have  positively  declared,  as  they  have  since 
done,  what  the  rule  should  be,  when  people  married  in  another 
country  and  removed  into  this. 

It  being  clear  then  that  our  own  statutes  furnish  no  guide  for 
the  decision  of  this  question,  recourse  must  be  had  to  the 
former  laws  of  the  country.  The  positive  regulations  of  Spain 
on  this  subject  are  contained  in  two  laws:  one  of  the  Fuero 
Beal,  and  the  other  of  the  Partidas.  That  part  of  the  law  of 
the  Partidas,  which  directly  applies  to  the  case  before  the 
court,  is  in  the  following  words:  E  deg  tmos,  que  d  plsyto  que 
dlos  pusieron  enire  si,  deve  valer  en  la  manera  que  ee  avinieron 
ante  que  casassen,  o  quando  casaron;  e  non  deve  aer  embargado 


April,  1827.]        Baxsl  v.  Bjb  Gbeditobs.  217 

par  la  cosiumbre  coniraria  de  aqueUa  tierra  do  fuesen  a  morar. 
Eno  mixmo  seria,  magtier  ellos  non  pugiessen  pleyio  erUre  si;  ca  la 
€09lumbre  de  aquetta  tierra  do  fidercn  el  casamiento,  deve  valer^ 
quanta  en  laa  dotes,  e  en  las  arras,  e  en  las  ganancias  que  Jmeron; 
e  nan  la  de  aqud  lugar  do  se  combiaron:  P.  4,  tit.  11,  ley  23. 
"And  we  Bay  that  the  agreement  they  had  made  before  or 
at  the  tim«  of  their  marriage  ought  to  have  its  effect  in  the 
manner  they  may  have  stipulated,  and  that  it  will  not  be 
avoided  by  the  custom  of  the  place  to  which  they  may  have 
lemoTed.  And  so  we  say  it  would  be,  if  they  had  not  en- 
tered into  any  agreement;  for  the  custom  of  the  country  where 
they  contracted  the  marriage  ought  to  have  its  effect  as  regards 
the  dowry,  the  arras,  and  the  gains  they  may  have  made;  and 
not  that  of  the  place  to  which  they  may  have  removed."  Some 
verbal  criticism  has  been  exercised  on  this  law.  It  is  contended 
l^  one  of  the  parties,  that  it  only  intended  to  provide  for  the 
gains  made  before  the  removal  of  the  married  couple;  or,  at  all 
events,  that  the  words  used  leave  the  sense  doubtful.  By  the 
other  that  it  regulates  all,  whether  made  before  or  after  they 
left  the  country  in  which  the  marriage  took  place.  The  ex- 
pressions used,  though  not  free  from  all  ambiguity,  as  the 
appellants  have  argued,  we  think  ought  to  receive  the  con* 
itniction  for  which  they  contend.  The  law  was  so  understood 
by  the  commentators  of  that  day,  and  the  preceding  parts  of  it, 
compared  with  the  clause  in  which  the  obscurity  is  said  to  exist, 
serve  to  support  this  interpretation. 

If  these  provisions  in  the  Partidas  stood  alone,  they  would 
admit  of  a  more  favorable '  construction  in  support  of  the 
ground  assumed  by  the  counsel  for  the  syndics  than  they  can 
receive  when  taken  in  connection  with  the  law  of  the  Fuero 
Beal,  which  is  in  the  foUowing  words:  Ibda  cosa  que  el  marido 
ymuger  ganaren  o  compraren,  estando  de  consuno  hayardo  ambus 
par  medio,  etc. :  Novissima  Becop.,  lib.  10,  tit,  4,  ley,  1.  **  Every- 
thing which  the  husband  and  wife  may  acquire  while  together, 
shall  be  equally  divided  between  them." 

The  codes  in  which  these  laws  are  found,  were  composed  un- 
der the  authority  of  Ferdinand  the  Third  and  bis  son,  Alphonso 
the  Wise,  nearly  about  the  same  time.  The  Fuero  Beal  was 
published  in  the  year  1255.  The  Partidas,  although  completed 
in  1260,  was  not  promulgated  until  nearly  a  century  afterwards. 
By  the  Spanish  writers,  the  former  is  considered,  with  respect 
to  the  latter,  what  the  Institutes  of  Justinian  are  to  the  Pan- 
dects; and  it  has  been  admitted,  that  they  may  mutually  aid  in 
the  interpretation  of  each  other. 
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We  have  then  two  statutes  presented  for  constmctiony  one  of 
which,  not  in  terms  the  most  clear,  directs  that  the  custom  of 
the  country  where  parties  contract  marriage,  should  regulate 
their  rights  in  respect  to  acquests  and  gains;  and  another,  which 
declares  thateveiything  that  husband  and  wife  may  gain  or  pur- 
chase, shall  be  equally  divided  between  them. 

If  the  question  as  to  the  true  interpretation  o{  these  laws 
DOW  arose  for  the  first  time,  we  should  hesitate  what  construc- 
tion to  put  on  them.  Either  taken  singly,  and  according  to 
the  letter,  goes  the  whole  length  for  which  each  of  the  parties 
befoi'e  us  contends;  but  before  examining  them  to  ascertain  what 
eonclusion  we  should  come  to,  if  left  to  our  judgment  unaided 
by  the  opinions  of  others,  it  is  proper  we  should  endeavor  to 
learn  what  construction  was  put  on  them  in  the  country  where 
they  were  made.  On  whatever  side  the  weight  of  authority 
should  be  found  to  preponderate,  we  may  certainly  adopt  it. 
They  who  have  had  these  laws  for  nearly  five  hundred  years 
before  they  passed  to  us,  must,  we  feel,  have  more  knowledge 
of  the  intention  and  meaning  of  their  own  legislation  than  we 
at  this  remote  period  of  time,  who  have  come  to  a  knowledge 
of  them  but,  as  it  were,  of  yesterday,  can  possibly  possess. 

Nothing  can  be  more  satisfactorily  shown  than  the  opinion 
of  the  commentators  on  the  stattites  of  Spain  in  relation  to  this 
particular  subject.  From  the  time  Gregorio  Lopez  published 
his  work  on  the  Partidas,  in  the  year  1556,  down  to  Febrero, 
in  the  year  1781,  the  writings  of  no  jurists  of  that  countiy  have 
been  produced  to  us,  who  treats  of  this  matter,  that  does  not 
declare  that  the  law  of  the  Partidas,  already  cited,  must  be 
limited  to  property  acquired  in  the  place  where  the  marriage  is 
contracted,  and  that  it  does  not  extend  to  acquisitions  made  in 
another  country,  to  which  the  parties  may  have  removed,  where 
a  different  rule  should  prevail.  In  the  long  list  of  writers,  who 
have  been  cited  in  support  of  this  doctrine,  are  to  be  found 
some  of  the  most  illustrious  of  whom  the  middle  ages  could 
boast:  James  of  Arena,  Gulielmus  de  Cuneo,  Dynus,  Bay- 
naldus,  Jean  Favre,  Baldus.  Alciat,  and  Ancharanus,  Gregorio 
Lopez,  on  the  4  Partidas,  tit.  11,  law  24;  Matienzo  Common- 
taria,  lib.  5,  tit.  9,  Nos.  73  and  74;  Febrero,  p.  2,  lib.  1,  cap. 
4,  sec.  2,  No.  62. 

Trying  the  question,  therefore,  by  authority,  no  doubt  can 
exist  on  which  side  it  preponderates,  in  the  countiy  where  the 
statute  was  passed.  Admitting,  therefore,  for  a  moment,  that 
the  letter  of  the  law  of  the  Partidas  was  violated  by  the  con* 
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Btruction  given  to  it  by  the  commentators,  that  yiolation 
acquiesced  in  for  centariee  by  lawyers,  courts  and  the  sovereign 
authority  of  the  country,  makes  as  much  a  part  of  the  law  of 
Spain  at  this  day  as  if  the  statute  had  been  modified  by  the 
power  in  the  state,  in  whom  the  right  of  legislation  was  vested. 
In  looking  into  the  laws  of  any  country,  we  stop  at  the  thresh- 
hold,  if  we  look  no  further  than  their  statutes;  and  what  we 
should  see  there'*,  would,  in  most  instances,  only  tend  to  mis- 
lead. In  every  nation  that  has  advanced  a  few  steps  beyond 
the  first  organization  of  political  society,  and  that  has  made 
any  progress  in  civilization,  a  more  extensive  and  equally  im- 
portant part  of  the  rules  which  govern  men  is  derived  from 
what  is  called  in  certain  countries  common  law,  and  here  juris- 
prudence. 

This  jurisprudence,  or  common  law,  in  some  nations,  is 
found  in  the  decrees  of  their  courts;  in  others,  it  is  furnished 
by  private  individuals,  eminent  for  their  learning  and  integrity, 
whose  superior  wisdom  has  enabled  them  to  gain  the  proud 
distinction  of  legislating,  as  it  were,  for  their  country,  and  en- 
forcing their  legislation  by  the  most  noble  of  all  means,  that  of 
reason  alone.  After  a  long  series  of  years,  it  is  sometimes  dif- 
ficult to  say  whether  these  opinions  and  judgments  were  orig- 
inally the  effect  of  principles  previously  existing  in  society,  or 
whether  they  were  the  cause  of  the  doctrines,  which  all  men  at 
last  recognize.  But  whether  the  one  or  the  other,  when  ac- 
quiesced in  for  ages,  their  force  and  effect  can  not  be  distin- 
guished from  statutory  law.  No  civilized  nation  has  beep  with- 
out such  a  system.  None,  it  is  believed,  can  do  without  it,  and 
eveiy  attempt  to  expel  it,  only  causes  it  to  return  with  increased 
strength  on  those  who  are  so  sanguine  as  to  think  it  may  be 
dispensed  with:  Duponceau  on  Jurisdiction,  105. 

Spain,  who  was  among  the  first  of  the  European  nations  that 
reduced  her  laws  into  codes,  and  who  carried  that  mode  of  leg- 
islation farther  than  any  other  people,  early  felt  the  necessity 
of  a  jurisprudence  which  would  supply  the  defects  and  soften 
the  asperities  of  her  statutes.  The  opinions  of  her  jurisconsults 
seem  to  have  obtained  an  authority  with  her  of  which  the  his- 
tory of  no  other  country  offers  an  example.  So  early  as  the 
fifteenth  century  a  law  was  passed  regulating  the  authority 
which  belonged  to  the  opinions  of  Bartolus,  Baldus,  Juan  An- 
drea and  Abad.  That  law  was,  it  is  true,  afterwards  repealed 
by  the  firat  of  Toro,  and  directions  given  that  in  case  of  doubt  as 
to  the  true  interpretation  of  the  statutes,  recourse  should  be 
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had  to  the  soyereign  himself.  What  was  the  practical  opera- 
tion of  this  last  statute  pur  researches  do  not  enable  us  positivelj 
to  state.  It  does  not,  however,  seem  to  have  made  much  change 
in  the  practice  of  their  courts;  for  in  the  year  1713,  we  find  an 
atUo  accordado  in  respect  to  the  laws  that  should  be  followed  in 
the  decision  of  causes,  in  which  it  is  stated  as  a  great  inconven- 
ience that  the  tribunals  of  Justice  had  resorted  to  foreign  books 
and  authors  to  the  depreciation  of  their  own  jurists,  who,  with 
great  knowledge,  had  explained  and  interpreted  their  laws,  or* 
dinances  and  customs.  But  admitting  that  after  the  promulga- 
tion of  the  law  of  Toro^  the  opinions  of  these  jurists  had  not  the 
weight  they  before  received,  and  that  in  all  unsettled  cases  re- 
course was  had  io  the  sovereign  himself;  when  we  find  that  nearly 
four  hundred  years  after,  the  writers  on  the  laws  of  Spain  refer 
to  no  decision  of  their  king  and  council  on  this  point,  express 
no  doubt  about  it,  and  quote  the  opinions  of  jurists  who  wrote 
nearly  the  same  length  of  time  before  them,  what  conclusion 
can  we  come  to  but  that  no  doubt  did  exist  on  the  subject  in 
Spain.  That  the  whole  nation  acquiesced  in  the  opinions  of 
those  who  had  early  interpreted  their  statutel,  and  that  the  tacit 
consent  of  the  sovereign  himself  must  be  presumed  given  to  a 
construction  which  he  had  the  power  to  change,  but  in  which  it 
is  not  shown  he  made  any  alteration:  Nauissima  Becop.  lib.,  3, 
tit.  2,  leyes  3  and  11. 

It  is  most  clear,  then,  that  this  interpretation  which  limits  the 
law  of  the  Partidas  to  the  gains  made  in  the  country  where  the 
marriage  was  contracted,  and  excludes  from  its  operation  prop- 
erty acquired  after  a  change  of  residence,  comes  to  us  recom- 
mended and  fortified  by  eveiy  sanction  that  can  give  it  value  in 
the  minds  of  those  who  sit  in  judgment,  and  whose  duty  it  is  to 
pronounce  what  the  law  is,  not  what  it  ought  to  be. 

The  appellants,  however,  contend  that,  although  such  may  be 
the  construction  given  to  the  statute  in  Spain,  that  construction 
is  not  binding  on  the  court,  because  this  is  a  question  of  juris- 
prudence not  peculiar  to  any  distinct  nation,  but  one  touching 
the  comity  of  nations  and  embracing  doctrines  of  international 
law,  on  which  the  opinions  of  writers  not  living  in  Spain  are 
entitled  to  equal  weight  with  those  who  professedly  treat  of  her 
laws. 

The  strength  of  the  plaintiff's  case  rests  mainly  on  this  prop- 
osition, and  it  is  proper  to  examine  it  with  the  attention  which 
its  importance  in  the  cause  requires.  But  though  of  importance, 
it  is  not  of  any  difficulty.     By  the  comity  of  nations  a  rule  doe* 
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eertainly  exist  that  contracts  made  iu  other  countries  shall  be 
enforced  according  to  the  principles  of  law  which  govern  the 
contract  in  the  place  where  it  was  made.  But  it  also  makes  a 
part  of  the  rule,  that  these  contracts  should  not  be  enforced  to 
the  injury  of  the  state  whose  aid  is  required  to  carry  them  into 
effect.  It  is  a  corollaiy  flowing  from  the  principle  last  stated, 
that  where  the  positive  laws  of  any  state  prohibit  particular  con*^ 
hacts  from  having  effect,  according  to  the  rules  of  the  country 
where  they  are  made,  the  former  should  control.  Because  that 
prohibition  is  supposed  to  be  founded  on  some  reason  of  utility 
or  policy  advantageous  to  the  country  that  passes  it,  which 
atOity  or  policy  would  be  defeated  if  foreign  laws  were  permit- 
ted to  have  a  superior  effect.  On  the  veiy  subject-matter  now 
before  us  the  writers  who  treat  of  it,  although  disputing  about 
almost  everything  else,  agree  in  stating  that  a  real  statute,  that 
is,  one  which  regulates  property  within  the  limits  of  the  state 
where  it  is  in  force,  controls  personal  ones  which  follow  a  man 
wherever  he  goes;  indeed,  it  has  been  expressly,  and  with  great 
propriety,  admitted  in  argument  that  where  the  personal  statute 
of  the  domicile  is  in  opposition  to  a  real  statute  of  situation,  the 
real  statute  will  prevail:  Boullenois,  Disc,  Prelim.  P.  21;  Id.,  des 
Demis.  quest.  6, 163;  Bouhier,  8ur  hi  Coutume  du  Duche  de 
Burgogne,  cap.  23,  461:  Bodenburg,  La  de  staiiUar,  diversit.,  tit. 
2,  cap.  5,  No.  6. 

If  this  be  true,  the  question  whether  the  opinions  of  foreign 
jurists  shall  control  those  of  the  country  where  the  statute  is 
passed  is  at  once  settled.  If  the  right  of  a  nation  to  pass  the 
statute  which  will  affect  a  contract  made  in  another  country, 
be  admitted,  the  right  can  not  be  contested  to  her  to  say 
whether  she  has  done  so  or  not.  She  surely  is  the  best  and 
safest  expounder  ot  her  own  laws.  And  we  repeat  here,  what 
we  said  a  few  days  since,  on  nearly  the  highest  authority 
to  which  we  could  refer:  '*  That  no  court  on  earth,  that  pro- 
fessed to  be  governed  by  principle,  would,  we  presume,  under- 
take to  say  that  the  courts  of  Great  Britain  or  France,  or  any 
Dther  nation,  had  misunderstood  their  own  statutes,  and  there* 
fore  erect  itself  into  a  tribunal,  by  which  that  misunderstanding 
was  to  be  corrected:"  10  Wheat.  159. 

And  if  we  did  recur  to  the  jurists  of  France  and  Holland  for 
information,  what  would  we  get  in  place  of  the  well-established 
rules  in  Spain  ?  Much  to  confuse  and  little  to  enlighten  us.  We 
should  find  great  learning  and  ingenuity  exercised  by  some  to 
ihow  that  the  law  which  regulates  the  rights  of  property  among 
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married  persons  is  a  personal  one,  which  follows  the  parties 
wherever  they  go.  By  others,  that  it  is  real,  and  limited  to  the 
country  by  which  it  is  made.  But  not  one  of  them  denies  the 
power  in  a  nation  to  pass  a  law  such  as  has  been  lately  enacted 
by  the  state  of  Louisiana,  that  a  married  couple  moving  into  it 
from  another  state  shall  be  governed  by  her  laws  as  to  their  future 
acquisitions.  None  of  them  professes  to  comment  on  the  laws 
of  Spain,  which  her  jurists  say  have  the  same  e£feet  with  our 
late  statute.  They  are  not  even  mentioned  by  them.  How 
wholly  unsatisfactory,  therefore,  any  general  reasoning  must 
be,  on  different  customs  and  usages,  to  prove  that  the  law  of 
the  Fuero  is  personal  and  not  a  real  statute,  we  need  not  say. 

With  this  view  of  the  subject,  we  might  conclude.  But  as  it 
is  always  satisfactory  for  this  court  to  feel  that  the  authority 
which  governs  it  is  founded  in  truth,  we  shall  proceed  to  ex- 
amine the  grounds  on  which  the  opinions  of  the  Spanish  jurists 
have  been  so  strongly  assailed.  In  doing  so,  we  are  led  into 
an  examination  of  the  doctrine  of  real  and  personal  statutes, 
as  it  is  called  by  the  continental  writers  of  Europe;  a  subject 
the  most  intricate  and  perplexed  of  any  that  has  occupied  tho 
attention  of  lawyers  and  courts;  one  on  which  scarcely  any  two 
writers  are  found  to  entirely  agree,  and  on  which  it  is  rare  to 
find  one  consistent  with  himself  throughout.  We  know  of 
no  other  matter  in  jurisprudence  so  unsettled,  or  none  that 
should  more  teach  men  distrust  for  their  own  opinions,  and 
charity  for  those  of  others. 

Holland  and  France  appear  to  be  the  countries  where  the 
greatest  number  of  these  questions  have  arisen,  and  where  the 
subject  has  excited  most  attention.  The  doctrine  which  they 
denominate  that  of  real  and  personal  statutes  is  not,  as  it 
might,  from  the  terms  used,  be  supposed,  confined  to  writ- 
ten and  positive  law;  but  it  is  applied  also  to  unwritten 
laws  or  customs,  by  which  the  state  or  condition  of  man  is  reg- 
ulated, his  contracts  governed,  or  his  property  distributed  at 
his  death.  It  professes  to  furnish  the  rules  which  are  to  govern 
men  in  civil  matters  when  they  pass  from  one  country  to  an- 
other, and  to  distinguish  and  decide  in  all  cases  where  the 
law  of  domicile  and  that  of  origin  differ;  where  the  rules  of  the 
place  of  contract  and  its  execution  conflict;  where  the  countries 
in  which  a  marriage  is  contracted  and  dissolved  have  different 
regulations;  or  where,  on  the  decease  of  the  owner,  his  prop- 
erty is  situated  in  several  places  having  different  rules  as  to  its 
distribution. 


April,  1827.]        Saul  v.  His  Cbeditobs.  223 

According  to  the  jurists  of  those  countries,  a  personal  statute 
is  that  which  follows  and  governs  the  party  subject  to  it 
wherever  he  goes.  The  real  statute  controls  things,  and  does 
not  extend  beyond  the  limits  of  the  country  from  which  it  de- 
rives its  authority.  The  personal  statute  of  one  country  con- 
trols the  personal  statute  of  another  country  into  which  a  party 
once  governed  by  the  former,  or  who  may  contract  under  it, 
should  remove.  But  it  is  subject  to  a  real  statute  of  the  place 
where  the  person  subject  to  the  personal  should  fix  himself,  or 
where  the  property  on  which  the  contest  arises  may  be  situated. 
So  far  the  rules  are  plain  and  intelligible,  but  the  moment  we 
attempt  to  discover  from  these  writers  what  statutes  are  real 
and  what  are  personal  the  most  extraordinary  confusion  is  pre- 
sented. Their  definitions  often  diffe>r,  and  when  they  agree  on 
their  definitions  they  dispute  as  to  their  application. 

Bartolus,  who  was  one  of  the  first  by  whom  this  subject  was 
examined,  and  the  most  distinguished  jurist  of  his  day,  estab- 
lished as  a  rule  that  whenever  tiie  statute  commenced  by  treat- 
ing of  persons,  it  was  a  personal  one;  but  if  it  began  by 
disposing  of  things,  it  was  real.  So  that  if  a  law,  as  the  counsel 
for  the  appellants  has  stated,  was  written  thus:  **  The  estate  of 
the  deceased  shall  be  inherited  by  the  eldest  son,"  the  statute 
was  real;  but  if  it  said,  *'  the  eldest  son  shall  inherit  the  estate/' 
it  was  personal. 

'  The  distinction,  though  purely  verbal  and  most  unsatisfactory, 
was  followed  for  a  long  time,  and  sanctioned  by  many  whose 
names  are  illustrious  in  the  annals  of  jurisprudence,  but  it  was 
ultimately  discarded  by  all.  D'Argentre,  who  rejected  this  rule  to 
real  and  personal  statutes,  added  a  third  which  he  called  mixed. 
The  real  statute,  according  to  this  writer,  is  that  which  treats 
of  immovables.  In  quo  de  rebus  soli^  id  est  immobHibua  agitur, 
and  the  personal  that  which  concerns  the  person  abstracted 
from  things.  SlahUum  personals  est  iUud  quod  afficU  personam 
universaliier,  abstracts  ab  omni  materia  reM,  The  mixed  he 
states  to  be  one  which  concerns  both  persons  and  things. 

The  definition  of  D'Argentre  of  a  personal  statute  has  been 
adopted  by  every  writer  who  has  treated  of  this  matter.  A  long 
list  of  them,  amounting  to  twenty-five,  is  given  by  Froland  in 
his  Memoires  concemans  la  Qucdite  des  Staiuts,  among  which  are 
found  Burgundus,  Bodenburgh,  Stockmans,  Yoet  and  Dumou- 
lin:  Froland,  Memoires  concemans  la  Qualite  des  Statuts,  chap.  5, 
No.  1.    But  the  definition  which  he  has  given  of  a  real  stat« 
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nte,  does  not  seem  to  have  been  so  generally  adopted;  it  was, 
bowever,  followed  by  Burgundus,  Bodenborgh  and  Stockmans. 

BoollenoiSy  who  is  one  of  the  latest  writers,  attacks  the  defi- 
nitions given  by  D'Argentre,  and,  as  be  supposes,  refutes  them; 
he  adds  others  which  appear  to  be  as  little  satisfactory  as  those 
he  rejects.  He  divides  personal  statutes  into  personal  particu- 
lar and  personal  universal;  personal  particular  he  sub-divides 
again  into  pure  personal  and  personal  real:  Boullenois,  TraUe 
de  la  personaliie  et  dela  realUe  dea  lois,  tit.  1,  cap.  2,  obs.  4. 

Yoet  has  two  definitions:  one  that  a  real  statute  is  that  which 
affects  principally  things,  though  it  also  relates  to  persons;  and 
the  other,  that  a  personal  statute  is  that  which  affects  princi- 
pally persons,  although  it  treats  also  of  things. 

It  would  be  a  painful  and  a  useless  task  to  follow  these  au- 
thors through  all  their  refinements.  President  Bouhier,  who 
wrote  about  the  same  time  as  BouUenois,  and  who  has  treated 
the  subject  as  extensively  as  any  other  writer,  after  quoting  the 
definitions  just  given,  and  others,  says,  that  they  are  all  defec- 
tive, and  that  he  can  not  venture  on  any  until  the  world  are 
more  agreed  what  statutes  are  real  and  what  are  personal. 
While  they  remain  so  uncertain,  he  thinks  the  best  way  is  to 
follow  the  second  definition  of  Yoet,  which  is:  "  That  a  real 
statute  is  that  which  does  not  extend  beyond  the  territory  within 
which  it  is  passed,  and  a  personal  is  that  which  does:"  Bouhier 
eur  les  Coutumea  de  Bourgogne,  chap.  23,  No.  59.  This  last 
mode  of  distinguishing  statutes,  which  teaches  us  what  effect  a 
statute  should  have,  by  directing  us  to  inquire  what  effect  it  has, 
is  quite  as  unsatisfactory  as  the  rale  given  by  Bartolus,  who 
judged  of  it  by  the  words  with  which  it  commenced. 

Hie  rules  given  by  Chancellor  D'Aguesseau,  are  perhaps  pre- 
ferable to  any  other.  That,  says  he,  '^  which  truly  character- 
izes a  real  statute,  and  essentially  distinguishes  it  from  a  per- 
sonal one,  is  not  that  it  should  be  relative  to  certain  personal 
circumstances,  or  certain  personal  events;  otherwise  we  should 
be  obliged  to  say  that  the  statutes  which  relate  to  the  paternal 
power,  the  right  of  wardship,  the  tenancy  by  curtesy  (droU  de 
viduite)^  the  prohibition  of  married  persons  to  confer  advantages 
on  each  other,  are  personal  statutes,  and  yet  it  is  clear,  in  our 
jurisprudence,  that  they  are  considered  as  real  statutes,  the  ex- 
ecution of  which  is  regulated  not  by  the  place  of  domicile,  but 
by  that  where  the  property  is  situated." 

"  The  true  principle  in  this  matter  is,  to  examine  if  the  statute 
has  property  directly  for  its  object,  or  its  destination  to  certain 
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peraoDBy  or  its  preservation  in  families,  so  that  it  is  not  the  in- 
terest of  the  person  whose  rights  or  acts  are  examined,  but  the 
interest  of  others,  to  whom  it  is  intended  to  assure  the  property, 
or  the  real  rights  which  were  the  cause  of  the  law.  Or  if,  on 
the  contraiy,  all  the  attention  of  the  law  is  directed  towards 
the  person  to  provide  in  general  for  his  qualifications  or  his  gen- 
eral and  absolute  capacity;  as  when  it  relates  to  the  qualities  of 
major  or  minor,  of  father  or  of  son,  legitimate  or  illegitimate 
abilily  or  inability  to  contract  by  reason  of  personal  causes." 

In  the  first  hypothesis  the  statute  is  real,  in  the  second  it  is 
persona],  as  is  well  explained  in  these  words  of  D'Argentre: 
*'  Gum  staiuium  non  simplicUer  inhabililat,  sed  rcUione fundi  avi 
juris  realis  aUerum  reqndentia  extra  personas  conirahentes,  totaa 
hone  inhabUiiaiem  non  egredi  locum  staiutu'*  CESuvres  D'Agues- 
seau,  vol.  4, 669,  cinquante-qucUrieme  plaidoyer. 

This  definition  is,  we  think,  better  than  any  of  the  rest; 
though  even  in  the  application  of  ib  to  some  cases,  difficulty 
would  exist.  If  the  subject  had  been  susceptible  of  clear  and 
positive  rules,  we  may  safely  believe  this  illustrious  man  would 
not  have  left  it  in  doubt,  for  if  anything  be  more  remarkable  in 
him  than  his  genius  and  his  knowledge,  it  is  the  extraordinary 
fullness  and  clearness  with  which  he  expresses  himself  on  all 
questions  of  jurisprudence.  When  he,  therefore,  and  so  many 
other  men  of  great  talents  and  learning,  are  thus  found  to  fail 
in  fixing  certain  principles,  we  are  forced  to  conclude  that  they 
have  failed,  not  from  want  of  ability,  but  because  the  matter 
was  not  susceptible  of  being  settled  on  certain  principles.  They 
have  attempted  to  go  too  far;  to  define  and  fix  that  which 
can  not  in  the  nature  of  things  be  defined  and  fixed.  They 
seem  to  have  forgotten  that  they  wrote  on  a  question  which 
touched  the  comity  of  nations,  and  that  that  comity  is,  and  ever 
most  be,  uncertain.  That  it  must  necessarily  depend  on  a  va- 
riety of  circumstances  which  can  not  be  reduced  within  any 
certain  rule.  That  no  nation  will  suffer  the  laws  of  another  to 
interfere  with  her  own,  to  the  injury  of  her  citizens;  that 
whether  they  do  or  not,  must  depend  on  the  condition  of  the 
country  in  which  the  foreign  law  is  sought  to  be  enforced;  the 
particular  nature  of  her  legislation,  her  policy,  and  the  char- 
acter of  her  institutions.  That  in  the  confiict  of  laws,  it  must 
be  often  a  matter  of  doubt  which  should  prevail;  and  that 
whenever  that  doubt  does  exist,  the  court  which  decides  will 
prefer  the  law  of  its  own  countiy  to  that  of  the  stranger. 

These  principles  may  be  in  part  illustrated  by  one  or  two 
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examples  that  we  presume  will  receive  general  assent.  The 
writers  on  this  subject,  with  scarcely  any  exception,  agree  that 
the  laws  or  statutes  which  regulate  minority  and  majority,  and 
those  which  fix  the  state  and  condition  of  man  are  personal 
statutes,  and  follow  and  govern  him  in  every  country.  Now, 
supposing  the  case  of  our  law  fixing  the  age  of  majority  at 
twenty-five,  and  the  country  in  which  a  man  was  bom  and 
lived  previous  to  his  coming  here  placing  it  at  twenty-one,  no 
objection  could  be  perhaps  made  to  the  rule  just  stated,  and  it 
may  be,  and  we  believe,  would  be  true,  that  a  contract  made 
here  at  any  time  between  the  two  periods  already  mentioned 
would  bind  him. 

But  reverse  the  facts  of  this  case,  and  suppose,  as  is  the 
truth,  that  our  law  placed  the  age  of  majority  at  twenty-one; 
that  twenty-five  was  the  period  which  a  man  ceased  to  be  a 
minor  in  the  country  where  he  resided;  and  that  at  the  age  of 
twenty-four  he  came  into  this  state,  and  entered  into  contracts, 
would  it  be  permitted  that  he  should  in  our  courts,  and  to  the 
demand  of  one  of  our  citizens,  plead  as  a  protection  against  his 
engagements  the  laws  of  a  foreign  country,  of  which  the  people 
of  Louisiana  had  no  knowledge;  and  would  we  tell  them  that 
ignorance  of  foreign  laws,  in  relation  to  a  contract  made  here, 
was  to  prevent  them  enforcing  it,  though  the  agreement  was 
bioding  by  those  of  our  own  state?  Most  assuredly  we  would 
not:  Baldmn  v.  Gray,  4  Mart.  N.  S.  192  [arUe,  169]. 

Take  another  case.  By  the  laws  of  this  country,  slavery  is 
permitted,  and  the  rights  of  the  master  can  be  enforced.  Sup- 
pose the  individual  subject  to  it  is  carried  to  England  or  Mas- 
sachusetts, would  their  courts  sustain  the  argument  that  his 
state  or  condition  was  fixed  by  the  laws  of  his  domicile  of  origin  ? 
We  know  they  would  not.  These  examples  might  be  multi- 
plied, but  they  are  sufficient  to  explain  the  ideas  of  this  court, 
that  it  is  almost  impossible  to  lay  down  any  general  rule  on  the 
subject,  and  that  even  the  personal  statutes  of  one  country  may 
be  controlled  by  those  of  another.  From  the  various  defini- 
tions already  cited,  it  may  be  easily  supposed  that  a  vast 
diversity  of  opinion  existed  in  their  application  to  the  contract 
of  marriage.  Both  in  France  and  Holland  it  has  been  a  sub- 
ject of  great  contention;  the  courts  and  parliaments  of  differ- 
ent provinces  deciding  it  differently,  some  of  them  consider- 
ing the  law  which  regulates  the  rights  of  parties  in  the  country 
where  the  marriage  takes  place  as  real,  some  as  personal. 

An  examination  of  the  different  treatises  on  this  subject  haa 
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convinoed  us  that  the  greater  number  of  the  lawyers  of  those 
eoontries  are  of  opinion  that  in  settling  the  rights  of  husband 
and  wife,  on  the  dissolution  of  the  marriage,  to  the  property 
acquired,  the  law  of  th^  place  where  it  was  contracted,  and  not 
that  where  it  was  dissolved,  must  be  the  guide.  Such  was  the 
jurisprudence  of  the  parliament  of  Paris.  It  was  the  opinion 
of  Dumoulin,  of  Boullenois,  of  Bodenburgh,  of  Le  Brun,  of 
Froland,  of  Bouhier,  of  Stockmans,  of  Pothier,  and  it  is  that 
of  Merlin.  On  the  other  side  are  found,  D'Argentre,  Cravette, 
Everard,  Yandermeulen,  the  parliament  of  Bouen,  the  supreme 
court  of  Brabant,  and  that  of  Metz. 

But  it  is  evident  the  opinions  of  the  greater  number  of  those 
who  think  that  on  the  dissolution  of  tiie  marriage,  the  law  of 
the  place  where  it  was  contracted  should  regulate  the  rights  of 
the  spouses  to  the  property  possessed  by  them,  is  founded  on 
an  idea  which  first  originated  with  Dumoulin,  that  where  the 
parties  marry  without  an  express  contract,  they  must  be  pre- 
sumed to  contract  in  relation  to  the  law  of  the  country  where 
the  marriage  took  place,  and  that  this  tacit  contract  follows 
them  wherever  they  go. 

It  is  particularly  worthy  of  remark,  that  Dumoulin,  the 
founder  of  this  system,  was  of  opinion  that  the  statute  regulat- 
ing the  community  was  real,  and  that  it  was  to  escape  from  the 
consequences  of  this  opinion  he  supposed  a  tacit  contract,  which, 
like  an  express  one,  followed  the  parties  wherever  they  went. 
Such,  at  leasts  was  the  opinion  which  Boullenois  entertained  of 
Dumoulin's  sentiments;  audit  appears  supported  by  quotations 
which  he  makes  from  his  works:  Boullenois,  Iraite  de  la  per- 
mnudiie  etdela  realUe  des  lois,  Obs.  29,  p.  740,  757,  758. 

Some  of  those  who  have  adopted  the  conclusions  of  Dumoulin 
in  regard  to  the  marriage  contract,  treat  the  idea  of  a  tacit 
agreement  as  one  which  exists  in  the  imagination  alone(  But 
the  greater  number  seem  to  have  embraced  it;  and  we  are  satis- 
fied it  is  the  main  ground  on^nrhich  the  doctrine  now  rests  in 
France.  So  far,  therefore,  as  great  names  can  give  weight  to 
any  opinion,  it  comes  to  us  in  a  most  imposing  shape,  but  to 
our  judgment  it  is  quite  unsatisfactory. 

Admitting  it  for  a  moment  to  be  true  that  when  parties  mar- 
ried there  was  a  tacit  contract  between  them,  their  rights  to 
property  subsequently  acquired  should  be  governed  by  the  laws 
of  the  country  where  the  marriage  took  place;  that  tacit  agree- 
ment would  still  be  controlled  by  the  positive  laws  of  any  coun- 
try into  which    they  might  remove.      This  is  admitted    by 
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Domoulin  himBolf ,  who,  after  treating  of  the  taoit  agreement, 
and  stating  that  the  statute  is  not  legal  but  conventional,  sUUu- 
tarium  proprie  non  esse  nee  legale^  sed  canverUUiumy  adds,  such 
tacit  convention  can  not  have  this  effect  in  another  place  where 
there  exists  a  contrary  statute  which  is  absolute  and  pi'ohibitive, 
alias  si  sUUuium  esset  absolutum  ei  prohibilorium,  non  obstantibus 
pacHs  factis  in  contrarium:  tunc  non  haberet  locum  ultra  fines 
sui  terrUorii:  Dumoulin  on  the  first  book  of  the  Oode  verbo  cone, 
de  stai.  et  consiiet.  he.;  Froland,  Memoires  sur  les  StatiUs,  chap. 
4,63. 

If  such  be  the  consequence  where  the  statute  is  prohibitive, 
we  do  not  see  why  the  same  result  should  not 'follow  from  a 
real  statute  which  regulates  things  within  the  limits  of  the 
country  where  it  is  in  force.  The  reason  for  both  is  the  same, 
namely,  that  the  laws  of  the  country  where  the  contract  is 
sought  to  be  enforced  are  opposed  to  it.  Why  the  one  should 
have  effect,  and  the  other  should  not,  we  profess  to  be  unable 
to  distinguish.  It  may  be  a  question  whether  the  statute  is 
real  or  not,  but  the  moment  it  is  admitted  to  be  so,  it  regulates 
all  property  acquired  within  its  authority;  then,  according 
to  the  principles  of  Dumoulin,  the  tacit  agreement  can  no  more 
control  it  than  it  could  the  law  which  positively  forbade  such 
tacit  agreement  from  having  effect.  So  that  even  admitting 
this  tacit  agreement,  we  are  brought  back  to  the  point  from 
which  we  started,  that  is,  whether  the  law  regulating  the  right 
of  husband  and  wife  be  real  or  personal. 

But  without  agreeing  with  those  who  have  treated  the  idea 
of  Dumoulin  as  one  purely  of  the  imagination,  we  think  that 
he  gives  to  this  tacit  consent  a  much  more  extended  effect  than 
it  is  entitled  to.  That  in  supposing  when  parties  marry  they 
intend  the  laws  of  the  place  where  the  contract  is  made  should 
govern  them  wherever  they  go,  he' begs  the  question;  and  that 
the  first  thing  to  be  settled  is  whether  these  laws  do  govern 
them  wherever  they  go. 

We  are  now  treating,  let  it  be  remembered,  of  a  case  such  as 
that  before  us,  where  there  is  no  express  contract,  and  the  argu- 
ment is,  that  the  parties  not  having  entered  into  an  express 
agreement,  the  presumption  must  be  they  intended  their  rights 
to  property  should  be  governed  by  the  laws  of  the  country  where 
they  married.  This  is  admitted,  but  then  this  presumption,  as 
to  their  agreement,  c<in  not  be  extended  so  as  to  give  a  greater 
effect  to  those  laws  than  they  really  had.  If  it  be  true  those 
laws  had  no  effect  beyond  the  limits  of  the  state  where  they  were 
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passed,  Uxen  it  can  not  be  true  to  suppose  the  parties  intended 
they  should  have  effect  beyond  them.  The  extent  of  the  tacit 
agreement  depends  on  the  extent  of  the  law.  If  it  had  no  force 
beyond  the  jurisdiction  of  the  power  by  which  it  was  enacted, 
if  it  was  real  and  not  personal,  the  tacit  consent  of  the  parties 
can  not  turn  it  into  a  personal  statute.  They  have  not  said  so, 
and  they  are  presumed  to  have  contracted  in  relation  to  the  law, 
such  as  it  was,  to  have  known  its  limitation,  as  well  as  its  nature, 
and  to  have  had  the.  one  as  much  in  view  as  the  other.  If  the  . 
law  of  Virginia  should  have  been,  that  for  twenty  years  the  ac- 
quiaitions  made  by  the  parties  belonged  to  one  of  them,  and  they 
married  without  an  express  stipulation  to  the  contrary,  they 
would  be  presumed  to  have  contracted  in  reference  to  this  limi- 
tation of  time.  If,  on  the  contrary,  the  law  is  limited  as  to 
place,  the  tacit  agreement  which  is  founded  on  a  supposed  con- 
sent that  the  law  should. govern  them,  must  be  considered  to 
have  that  limitation  in  view.  In  one  word,  the  parties  are  pre* 
sumed  to  have  agreed  that  the  law  should  bind  them  as  far  as 
that  law  extended,  but  no  further.  So  that  this  doctrine  brings 
us  back  again  to  the  inquiry,  was  the  statute  real  or  personal  ? 
Did  it  extend  beyond  the  limits  of  the  country  where  the  mar- 
riage took  place,  or  did  it  not  ?  Whichever  it  may  be  found  to 
be,  the  parties  must  be  supposed  to  have  contracted.  In  the 
absence  of  anything  expressed  to  the  contrary,  we  can  not  pre- 
sume they  intended  to  enlarge  or  restrain  the  operation  of  the 
law. 

The  most  familiar  way  of  treating  this  idea  of  tacit  contracts 
being  made  in  relation  to  the  laws  of  the  country  where  they 
are  entered  into,  is  to  say  that  the  agreement  is  to  be  construed 
in  the  same  way  as  if  those  laws  were  inserted  in  the  contract. 
Now,  supposing  the  parties  to  marry  in  Louisiana,  and  that  our 
statute,  providing  for  the  community  of  acquests  and  gains,  is 
real  and  not  personal;  that  it  divides  the  property  acquired 
while  in  this  state  equally  between  the  husband  and  wife,  but 
does  not  regulate  that  which  they  gain  in  another  country  to 
which  they  remove;  the  insertion  of  this  law  in  a  contract  would  • 
be  nothing  more  than  a  declaration,  that  while  residing  within 
this  state  there  should  be  a  community  of  acquests  and  gains. 
An  agreement  such  as  this  could  not  have  the  same  force  as  an 
express  one,  by  which  the  parties  declared  there  should  be  a 
community  of  acquests  and  ^ains  wherever  they  went;  for  the 
one  has  no  limitation  as  to  place,  and  the  other  has.  The  maxim, 
therefore,  which  was  so  much  pressed  on  us  in  argument,  iaeiH 
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ei  €Xpr€8«i  eadem  vis,  is  only  true  where  the  law,  to  which  the 
tacit  agreement  refers,  contains  the  same  provisions  as  the  writ- 
ten contract. 

It  was  evidently  on  this  distinction  the  cases  of  Murphy  y. 
Murphy,  5  Mart.  83  [12  Am.  Dec.  475];  and  Oale  v.  Davia^s 
Heirs,  4  Mart.  645,  were  differently  decided  in  this  court.  In 
the  former  there  was  an  express  contract  that  there  should  be  a 
community  of  acquests  and  gains  between  the  parties,  even 
though  they  should  reside  in  countries  where  different  laws 
might  prevail.  In  the  latter  there  was  no  express  agreement; 
and  the  parties  were  not  presumed  to  have  made  a  tacit  one, 
contrary  to  the  law  of  the  place  where  they  married.  They 
were  not  supposed  to  have  agreed  that  a  real  statute,  which 
governed  them  only  while  there,  was  to  follow  them  as  a  per- 
sonal one,  and  regulate  their  property  in  another  state.  If 
principles  so  plain  required  any  authority,  we  would  find  it  in 
the  very  author  on  whom  the  appellants  principally  rely.  Du- 
moulin,  after  stating  that  the  tacit  contract  will  be  controlled 
by  a  law  that  is  contrary  to  it  in  the  countiy  where  the  marriage 
is  dissolved,  adds,  that  it  will  be  different  where  the  agreement 
is  expressed.  Ifisi  expresse  de  tali  lucro  conventium  fuisset,  quia 
pactio  bene  extendiiur  ubique,  sed  non  statutum  mere:  Froland^ 
Memoires  sur  les  Staiuts,  cap.  4,  p.  63. 

Having  thus  stated  the  reasons  why  this  doctrine  of  a  tacit 
contract  can  not  be  admitted  by  us  to  the  extent  pressed  by  the 
counsel,  it  only  remains  for  us  to  examine  whether  the  law  of 
the  Fuero  was  a  real  or  a  personal  statute.  We  consider  it 
real.  It  appears  to  us  to  relate  to  things  more  than  to  persons; 
to  have,  in  the  language  of  D'Aguesseau,  the  destination  of 
property  to  certain  persons  and  its  preservation  in  families  in 
view.  It  gives  to  the  vrife  and  her  heirs  the  one  half  of  that 
which  would  otherwise  belong  to  the  husband.  Boullenois, 
who  rejects  Dumoulin's  idea  of  a  tacit  agreement,  says  the 
statute  which  regulates  the  community  is  a  personal  one,  be- 
cause it  fixes  the  state  and  condition  of  the  spouses;  and  he 
goes  so  far  as  to  declare  that  if  his  adversaries  will  not  allow 
this  doctrine  to  be  correct,  then  the  statute  is  real,  for  on  no 
other  ground  can  it  be  considered  personal.  We  think  the 
state  and  condition  of  both  husband  and  vrife  are  fixed  by  the 
marriage  in  relation  to  everything  but  property,  independent  of 
this  law;  and  as  it  regulates  property  alone,  it  is  not  a  personal 
statute:  Boullenois,  Traiie  des  StoHUs,  cap.  5,  obs.  29,  p.  751; 
cap.  2,  obs.  5,  80. 
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Upon  leason,  therefore,  bat  still  more  clearly  on  authority, 
we  think  the  appellants  have  failed  to  make  out  their  case. 
We  know  of  no  question  better  settled  in  Spanish  jurispru- 
dence; and  what  is  settled  there  can  not  be  considered  as  un- 
settled here.  The  jurisprudence  of  Spain  came  to  us  with  her 
laws.  We  have  no  more  power  to  reject  the  one  than  the  other. 
The  people  of  Louisiana  have  the  same  right  to  have  their  cases 
decided  by  that  jarisprudence  as  the  subjects  of  Spain  have, 
except  so  far  as  the  genius  of  our  govemmeut,  or  our  positive 
legislation,  has  changed  it.  How  the  question  would  be  de- 
cided in  that  country  if  an  attempt  were  made  there  on  the 
authority  of  French  or  Dutch  courts  and  lawyers,  to  make 
them  abandon  a  road  in  which  they  have  been  traveling  for 
nearly  three  hundred  years,  we  need  not  say.  The  question  is 
sufficiently  answered  by  the  aulo  already  cited;  in  which  the 
adoption  of  the  opinions  of  foreign  jurists,*  in  opposition  to 
those  of  Spain,  is  reprobated  and  forbidden. 

We  conclude,  therefore,  that  a  community  of  acquests  and 
gains  did  exist  between  the  insolvent  and  the  mother  of  the 
appellees  from  the  time  of  their  removal  into  this  state;  and 
that  the  court  below  committed  no  error  in  placing  them  on  the 
bilan  as  privileged  creditors  for  the  amoant  of  those  acquests 
which  remained  in  their  father's  possession  at  the  dissolution 
of  the  marriage. 

[The  remainder  of  the  opinion  relates  to  the  construction  of 
certain  provisions  of  the  Louisiana  code  o'  a  merely  local  char- 
acter, and  is  therefore  omitted.] 

Ck>imjCT  ov  Laws. — ^The  dootrine  eitablished  by  this  case,  that  when  the 
lex  lad  coniraeiHS  and  the  Ux  fori  come  in  direct  coUinon,  the  comity  of  na- 
tioDs  moat  yield  to  the  positive  law  of  the  land,  aeema  to  have  been  reooffnxed 
at  an  early  date,  and  at  the  present  time  to  be  well  settled.  In  PoUer  v. 
Brcwtif  5  East,  124,  Lord  EUlenborongh,  in  his  opinion,  says:  "We  always 
import^  together  with  their  persons,  the  existing  relations  of  foreigners  as  be* 
tween  themselTes  according  to  the  laws  of  their  own  oonntriee;  except,  in- 
deed, where  those  laws  dash  with  the  rights  of  our  own  subjects  here,  and 
one  or  the  other  of  the  laws  most  necessarily  give  way,  in  which  case  our 
own  is  entitled  to  the  preference.  This  having  been  long  settled  in  principle, 
and  laid  np  among  our  acknowledged  rales  of  jnrispradence,  it  is  needless  to 
discoss  it  farther."  And  whenever  there  is  any  donbt  as  to  what  law  should 
preTail,  preference  will  always  be  given  by  the  court  rendering  the  dedaion 
to  laws  of  its  own  sovereignty;  and  if  particular  contracts  are  prohibited 
from  having  effect  according  to  the  rules  of  the  country  where  they  are  made, 
by  the  positive  law  of  a  state  the  latter  must  prevail:  Stoiy  on  Confl.  oi 
Laws»  sec  326;  2  Kent's  Com.  461;  8  Burge  Comm.  on  CoL  and  For.  Law,. 
778^  779;  see  Maartlh  v.  Puitnam,  8  Gray,  567;  Ram$ey  v.  Sievenaon,  12  Aau 
Bee.  468;  note,  470. 
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The  -Principal  Case  was  referred  to  with  great  freqneney  by  Jndge  Story 
in  his  Commentaries  on  the  Conflict  of  Laws.  Thus,  he  cites  it  in  section  12 
to  show  what  the  civilians  of  continental  Enrope  understood  by  the  term 
statates;  in  sections  13»  14  and  61  to  show  what  are  deemed  personal  stat- 
utes; in  section  28  to  prove  that  whenever  a  doubt  exists  the  court  will  prefer 
the  laws  of  its  own  country  to  those  of  another;  in  section  33  to  sustain  the 
proposition  that  no  nation  has  the  right  to  require  another  to  execute  in  the 
territories  of  the  latter  laws  which  are  oppressive  or  injurious  to  the  inhab- 
itants thereof;  in  section  38  and  326  to  show  in  what  cases  certain  rules  of 
Huberus  have  been  approved;  in  section  75  to  support  the  rule  that  the 
validity  of  contracts  is  to  be  determined  by  the  laws  of  the  country  in  which 
they  were  made;  in  sections  78,  89  and  306  to  combat  the  doctrine  that  "per- 
sonal incapacities  communicated  by  the  laws  of  any  particular  place  accom- 
pany the  person  wherever  he  goes;"  in  section  96  to  establish  the  rule  that 
slaves  in  a  foreign  country  would  no  longer  be  deemed  such  after  their 
removal  into  this  country;  in  sections  153,  157,  168,  170,  173,  174,  175,  176, 
177,  178,  179  and  190  to  illustrate  and  support  various  propositions  arising 
out  of  the  conflict  of  laws  concerning  the  contract  of  marriage  and  the  re- 
spective rights  and  obligations  of  the  parties  thereto;  in  section  277  to  prove 
that  no  court  will  "assume  the  power  to  declare  that  a  foreign  court  mia- 
understood  the  laws  of  their  own  country,  or  the  operation  of  them  on  con- 
tracts made  there;"  and  in  section  431  to  support  the  rule  "that  a  person 
having  capacity  to  transfer  by  the  law  of  the  gUua  may  make  a  valid  title* 
notwithstanding  an  incapacity  may  attach  to  him  by  the  law  of  his  domicile. " 
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Davaois  10B  SiDUonoK.— The  wounded  honor  of  the  family  and  the  Uoera- 
tion  of  the  parental  feelings  may  be  regarded  in  estimating  damages. 
When  the  father  of  the  seduced  female  is  the  plainti£^  no  acts  of  service 
need  be  proved  if  she  be  a  minor;  but  if  she  be  of  age,  it  must  appear 
thai  she  resided  in  her  father's  family,  and  some  acts  of  service,  how- 
ever sl]^t»  must  be  proved. 

fiiDUonov. — ^A  father  may  sustain  an  action  for  the  seduction  of  his  minor 
daughter,  though  she  reside,  when  debauched,  out  of  his  family,  unless 
he  has  divested  himself  of  his  right  to  control  her  and  to  require  her 


SiDVcnoN  ov  A  FnuiLS  Apfrkiticb,  while  she  is  a  minor  and  after  her 
master  turns  her  away,  or  after,  with  the  consent  of  the  master,  her 
return  to  reside  with  her  father,  gives  the  latter  a  cause  of  action  against 
the  seducer. 

Tbsspasb  on  the  ease  for  sedacing  the  plaintiff's  daughter. 
The  iaets  proved  at  the  txial  were:  The  daughter  -was  between 
twenty  and  twenty-one  years  of  age  at  the  time  of  her  seduc- 
tion. When  she  was  fifteen  or  sixteen  years  old,  her  mother 
being  dead,  her  father,  with  her  consent,  bound  her  as  an  ap-> 
prentice  to  her  uncle,  until  she  should  be  twenty-one  years  of 
age.  A  few  weeks  afterwards,  her  uncle,  being  intoxicated  and 
in  a  violent  passion,  beat  her  with  great  severity,  and  she  left 
him,  her  uncle  having  refused  to  keep  her,  and  her  father  hav- 
ing agreed  to  take  care  of  her  himself;  and  had  since,  with  her 
father's  permission,  been  in  service  in  different  families,  her 
father  not  keeping  house  at  the  time.  She  was  employed  at 
her  grand&ther's  for  no  fixed  term  at  the  time  of  her  seduction. 
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Her  father  commenoed  keeping  house  again  in  1824,  during 
her  pregnancy,  when  she  returned  to  him.  The  indentures  re- 
mained in  the  hands  of  the  respective  parties  still  uncanceled, 
but  her  uncle  testified  that  he  considered  that  he  had  broken 
them  by  the  beating  of  the  girl,  and  that  he  regarded  them  as 
of  no  force,  and  had  not  since  that  time  claimed  any  control 
over  her  or  right  to  her  serrices.  The  judge  ordered  a  nonsuit, 
to  which  ^e  plaintiff  took  exceptions. 

Appleton  and  Oreenleaf,  in  support  of  the  exceptions,  con- 
tended: 1.  That  the  daughter  being  a  minor,  her  father  was 
entitled  to  require  her  services  at  any  time,  and  could  therefore 
mftint-ftiTi  this  action,  although  she  was  absent  from  his  house 
when  she  was  seduced:  Peake's  Gas.  55,  233;  ReevlB's  Dom. 
Bel.  292;  3  Dane's  Abr.  504;  Martin  y.  Payne,  9  Johns.  387  [6 
Am.  Dec.  288];  Nicldeson  y.  Slryker,  10  Id.  115  [6  Am.  Dec. 
318];  3  Bl.  Com.  143,  Christian's  note;  5  Bos.  &  P.  476;  3 
Wils.  18;  2.  That  the  existence  of  the  indentures  was  no  ob- 
stacle to  the  action,  because  they  had  been  canceled  by  consent 
of  parties,  or  at  any  rate  that  the  uncle  had  given  the  apprentice 
license  to  depart  forever  from  his  service,  which  if  not  irre- 
vocable was  at  least  good  until  revoked:  Leioia  v.  Wildman,  1 
Day,  153;  Beeve's  Dom.  Bel.  344;  6  Mod.  69,  70;  3  Yin. 
Ab.  27,  tit.  Apprentice,  H.  pi.  14;  3  Dane's  Abr.  595;  3.  That 
the  indentures  were  absolutely  void  as  containing  an  unlawful 
condition,  since  a  female  could  be  lawfully  bound  only  until 
the  age  of  eighteen:  Day  v.  EoereU,  7  Mass.  145;  and  also  be- 
cause the  indentures  in  this  case  were  a  restraint  upon  the 
female's  common  law  right  to  contract  marriage  at  the  age  of 
eighteen,  4  Burr.  2225,  and  were  within  the  principle  of  other 
contracts  against  the  policy  of  the  law:  1  Esp.  136;  10  Co.  100, 
b.;  12  Mod.  683;  MtcheU  v.  Reynolds,  10  Id.  134;  Colgate  y. 
Bachder,  Cro.  Eliz.  872;  and  that  the  indentures  being  wholly 
void  because  they  were  contrary  to  an  express  statute,  all  the 
covenants  to  secure  performance  were  also  void:  Ouppy  v.  Jen^- 
nings,  1  Anst.  256;  though  it  might  have  been  otherwise,  if 
some  of  the  covenants  only  had  been  void  at  common  law: 
Norton  v.  Simmes,  Hob.  12;  Lee  v.  OdeskUl,  Oro.  Eliz.  529; 
Layng  v.  Paine,  Willes,  571;  5  Vin.  Abr.  98,  Condition,  T.  pi.  7, 
8;  Wheeler  v.  RueeeU,  17  Mass.  258;  4.  That,  even  if  the  father 
were  not  entitled  to  the  daughter's  services,  the  action  might 
nevertheless  be  maintained,  because  the  loss  of  service  was  a 
mere  legal  fiction,  which  should  not  be  permitted  to  work  in* 
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jasiice,  the  real  gist  of  the  action  being  the  disgrace  to  the 
family  and  the  injoiy  to  the  parent's  feelings. 

J.  Shepley  and  D.  Ooodenow,  contra,  insisted:  1.  That  loss  of 
Benrice  was  necessary  to  support  the  action:  1  Chit.  PI.  47;  2 
Id.  267,  note  u.;  2  Phil.  Ev.  157;  3  Selw.  N.  P.  967;  Irvrin  v. 
Dearman,  11  East,  23;  3  Bl.  Com.  142,  note  14;  Dean  v.  Peel, 
5  East,  49;  2  Ld.  Baym.  1032;  3  Burr.  1878;  2  T.  B.  166; 
URcHesm  y.  Slryker,  10  Johns.  115  [6  Am.  Dec.  318];  2.  That 
the  indentures  -were  a  bar  to  the  action  since  they  gave  the 
uncle,  and  not  the  father,  the  right  to  the  daughter's  services, 
and  that  they  were  not  canceled  by  the  uncle's  cruelty,  be- 
cause the  statute  itself  provided  a  remedy  for  that  by  action  on 
the  covenants:  Powers  v.  Ware,  2  Pick.  451;  3.  That  if  the  in« 
dentures  were  not  good  under  the  statute,  they  were  neverthe- 
less valid  at  common  law  as  an  assignment  of  the  daughter's 
services:  Day  v.  Everett,  7  Mass.  145. 

By  Court,  Weston,  J.  The  foundation  of  this  action  is  the 
supposed  loss  of  service  to  the  father  occasioned  by  the  seduc- 
tion. But  in  the  estimation  of  damages,  the  wounded  honor  of 
his  family  and  the  laceration  of  his  parental  feelings  are  princi- 
pally regarded.  When  the  daughter  is  of  age,  it  must  appear 
that  she  resided  in  her  father's  family;  and  some  acts  of  service, 
however  slight,  must  be  proved,  in  order  to  maintain  the  action. 
If  the  child  be  under  twenty-one,  no  acts  of  service  need  be 
proved. 

In  the  case  of  Dean  v.  Peel,  5  East,  45,  the  action  was  not 
maintained,  the  child,  though  a  minor,  not  residing  in  her  fa- 
ther's family;  bat  the  case  appears  to  have  turned  rather  upon 
the  fact  that  she  had  no  intention  of  returning,  than  upon  the 
droumstances  of  her  happening  to  reside  elsewhere.  Spencer, 
J.,  in  delivering  the  opinion  of  the  court,  in  Martin  v.  Payne,  9 
John.  387  [6  Am.  Dec.  288j,  says,  that  he  considers  this  case  of 
Dean  v.  Peel  as  the  only  one  which  has  ever  denied  the  right 
of  the  father  to  maintain  an  action  for  debauching  his  daughter 
while  under  age;  and  he  deems  it  a  departure  from  all  former 
decisions  on  this  subject.  And  he  clearly  held,  upon  a  view  of 
the  authorities,  that  where  the  daughter  is  a  minor,  though  she 
resides  out  of  the  family,  if  the  father  has  not  divested  himself 
of  the  power  to  reclaim  her  services,  she  remains  his  servant 
de  jure,  though  not  de  facto,  and  the  action  is  maintainable. 
And  we  are  satisfied  upon  examination,  that  the  weight  of  au- 
ttiority  IB  in  fayor  of  this  position. 
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The  decision  of  this  cause  will  depend  then  upon  the  ques- 
tion, whether  the  father,  at  the  time  of  the  seduction,  had  so 
transferred  his  parental  rights  as  to  have  no  control  over  his 
daughter.  If  he  had  not,  she  being  a  minor,  although  not  ac- 
tually residing  at  the  time  in  the  family,  the  action  is  maintain- 
able. 

It  is  contended  that  in  this  case,  the  father  having  by  inden- 
ture assigned  the  services  of  his  daughter,  with  her  consent, 
when  she  was  fifteen  or  sixteen  years  of  age,  to  her  uncle,  until 
she  should  be  twenty-one,  his  control  over  her  had  ceased.  We 
are  very  clear  that  this  was  not  a  binding  out  under  the  statute; 
it  extending  beyond  the  period  of  eighteen  years;  and  that  there- 
fore neither  of  the  parties  could  be  entitled  to  the  special  rem- 
edies therein  provided.  If  the  father  refused  to  su£fer  the  child 
to  serve,  or  the  child  had  left  his  service  without  his  permission 
and  against  his  will,  the  uncle  had  no  meaus  of  getting  posses- 
sion of  the  person  of  the  child;  but  his  only  remedy  would  be  a 
suit  of  law  against  the  father,  upon  the  contract. 

The  statute  does  not,  however,  make  void  indentures  or  as- 
signments of  the  services  of  a  child,  not  executed  in  the  manner 
prescribed.  They  may  be  good  at  common  law,  during  minority, 
and  so  they  were  held  to  be,  by  Parsons,  C.  J.,  in  the  case  of 
Day  V.  Everett,  7  Mass.  145.  If  in  pursuance  of  the  indentures, 
although  they  did  not  conform  to  the  statute,  the  daughter  had 
gone  into  the  service  of  the  uncle,  and  had  continued  with  him 
up  to  the  period  of  the  seduction;  although  the  uncle,  standing 
in  loco  parentis,  might  have  maintained  this  action,  the  father 
-could  not.  But  it  appears  that  the  unde,  being  conscious  that  he 
had  treated  his  niece  harshly  and  improperly,  by  acts  of  unjusti- 
:fiable  violence,  and  conceiving  that  the  indentures  were  thereby 
broken,  permitted  her  to  leave  him,  after  she  had  continued  with 
bim  only  six  or  eight  weeks,  and  refused  to  receive  her  again; 
and  that  in  point  of  fact  she  has  never  resided  with  him  since. 
And  although  the  uncle  still  retained  the  indentures  in  his  pos- 
session, yet  he  told  the  father  that  he  considered  them  at  an 
•end,  and  thereupon  he  consented  to  receive  his  daughter  back 
again,  and  she  has  since  been  under  his  direction;  working  at 
different  places  by  his  consent,  and  being,  by  his  permission,  at 
her  grandfather's  at  the  time  of  the  seduction. 

But  it  is  insisted  that  the  indentures  must  be  considered  aa 
still  in  force  in  contemplation  of  law,  having  been  executed 
under  seal;  and  that  they  could  not,  therefore,  be  legally  dis- 
charged  by  parol.    After  what  had  taken  place  by  mutual  con* 
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sent  between  the  parties,  it  might  be  difScult  for  either  party  to 
maintain  an  action  upon  the  covenants;  and  if  in  strict  law,  and 
upon  technical  principles,  it  conld  be  done,  nothing  more  than 
nominal  damages  could  be  recovered.    If  the  parties  regarded 
the  contract  as  at  an  end,  and  waived  all  remedies  under  it,  we 
are  not  aware  upon  what  ground  third  persons  can  insist  upon 
its  existence.    The  father  had  the  conljrol  of  his  daughter  in 
fact;  and  no  person  certainly,  except  the  uncle,  could  question 
his  right  thereto,  which  he  is  so  far  from  doing,  that  he  ex- 
pressly declined  receiving  her,  and  had  given  up  for  many  years 
all  interference  with  her.     But  suppose  the  indentures  still  in 
force,  and  that  the  father  not  only  had  a  right  to  insist,  but  did 
inbisb,  upon  the  performance  of  the  covenants  contained  in  the 
indentures  on  the  part  of  the  uncle;  he  could  only  recover 
damages  for  the  breach  of  them,  having  no  legal  means  of  en- 
forcing specific  performance.    In  the  meantime,  the  uncle  refus- 
ing to  receive  and  protect  his  niece,  and  to  fulfill  towards  her 
the  parental  duties,  she  is  not  to  remain  a  vagabond  in  the  street, 
and  the  father  turned  over  to  his  contract;  but  the  parental 
duties  again  necessarily  devolve  upon  him,  and,  as  incident 
thereto,  and  to  enable  him  to  discharge  them,  he  is  again  rein- 
stated in  his  parental  rights.     In  every  view  which  we  can  take 
of  this  case  it  appears  to  us  that,  at  the  time  of  the  seduction, 
the  plaintiff  did  control,  and  had  a  right  to  control,  the  person 
of  his  daughter,  and  that  he  may,  therefore,  legally  maintain 
this  action.     The  exceptions  are  accordingly  sustained;  the  non- 
sait  is  set  aside,  and  the  action  is  to  stand  for  trial,  at  the  bar 
of  this  court 


SEDiTcnoK  ov  Dauohtsb-^Loss  ov  Ssbvigss.-^As  to  when  and  how  far  i% 
is  Dfioeaaiy,  in  an  action  hy  a  father  for  the  seduction  of  a  daughter,  to  show 
that  the  daughter  was  in  the  father's  sernoe,  see  WaUaee  v.  Glarkf  5  Am. 
Dec  6M;  Martin  v.  Payne^  6  Id.  288;  NiekU^ctn  v.  Stryker,  Id.  318;  Horn- 
ietfA T.  Sorr,  llld.  568. 


Akdubson  V.  Andebson. 

[4  Obsbhlxav,  100.J 
Tm  RiooBT>  ov  THK  CoNViGTioN  upon  an  indictment  for  adultery  is  evidence, 

in  a  sahieqnent  suit  for  divorce  brought  against  the  defendant  by  his 

wife,  both  of  the  maniage  and  of  the  adultery. 
ikMBmtan — A  Ldkl  vob  a  Divobgb,  on  the  ground  of  adultery,  may  be 

smmidert  by  adding  a  charge  of  extreme  cruelty. 

LmiL  for  a  divorce  a  vinculo  matrimonii  on  the  ground  of 
adultexy  of  the  husband* 
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Alden,  for  the  libeilant,  offered  in  evidence  a  copy  of  the  re« 
cord  of  the  husband's  conviction  of  the  offense  charged. 

Daveis,  for  the  respondent,  objected  that  there  must  be  proof 
of  the  marriage  independent  of  the  recital  in  the  indictment  and 
Terdict. 

The  Court  overruled  the  objection,  deeming  the  record  of  the 
conviction  sufficient  proof  of  that  fact. 

DaveiSy  for  the  respondent,  proved  that  the  libeilant  had  for- 
given the  offense  by  subsequent  cohabitation  with  the  respond- 
ent, with  knowledge  thereof. 

Alden,  for  the  libeilant,  then  moved  for  leave  to  amend  the 
libel  by  adding  a  charge  of  extreme  cruelty,  and  praying  a 
divorce,  a  mensa  et  ihoro,  for  that  cause. 

The  GouBT  granted  the  motion  and  ordered  the  amended  libel 
to  be  served  on  the  adverse  party  three  months  before  the  next 
term. 


Ck>wicnoN  ON  Okoosais  Pbosecution  as  Evidencs  in  Civil  Action. 
— ^The  doctrine  of  the  principal  case  was  reaffirmed  in  RandaU  v.  Randall,  4 
Greenl.  326,  where  a  libel  by  a  husband  against  his  wife  for  a  divorce  on  the 
ground  of  adultery  was  treated  as  sufficiently  proved,  when  it  was  shown 
to  the  court  that  "she  had  been  convicted  of  lascivious  cohabitation  with 
another  man,  who  also  was  convicted  and  sentenced  for  adultery  with  her.*' 
Notwithstanding  these  cases,  it  is  quite  doubtful  whether  a  verdict  and  judg- 
ment in  a  criminal  case  can  properly  be  received  in  evidence  in  a  civil  action 
"to  establish  the  facts  on  which  it  was  xendered:**  GreenL  Ev.,  sec  537: 
Freeman  on  Judgments,  sec  319. 


Watte  v.  Mebrill. 

[A  OSBBHUUV.  102.] 

Implikd  Gontbaotel — ^When  an  express  contract  is  in  force  the  law  does  not 
recognize  an  implied  one;  and  when  services  are  performed  under  an  ex- 
press contract  the  action  to  recover  for  such  services  must  be  under  the 
express  contract,  and  that  only,  unless  in  consequence  of  the  fault  or 
consent  of  the  defendant. 

A  MmcBER  OF  THS  SociKTT  ov  Shakxbs  is  bound  by  his  covenant  with  the 
society  whereby  on  becoming  a  member  he  stipulates  never  to  make  any 
claim  for  his  services. 

The  Covisnant  Exacted  by  the  Societt  or  Shakers  or  its  M«wiwi»a 
is  not  void,  and  is  not  in  violation  of  any  constitutional  right. 

MoNKT  PAm  ON  AN  ILLEGAL  CONTRACT,  voluntarily  and  knowin^y,  can  not 
be  recovered  back. 

AssDicpsiT  against  the  defendants  as  trustees  and  deacons  of 
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ihe  society  of  Shakers,  in  the  town  of  New  Gloucester^  for  serv- 
ices rendered  by  the  plaintiff  to  said  society,  while  a  professed 
member  thereof,  for  twelve  years,  from  the  time  of  his  attaining 
the  age  of  twenty-one. 

It  appeared  at  the  trial  that  when  the  plaintiff  was  about 
fourteen  years  old  his  father  carried  him  into  the  society  of 
Shakers  and  apprenticed  him  to  the  deacons;  that  he  remained 
with  them,  with  the  exception  of  a  few  months,  until  he  at- 
tained the  age  of  twenty-one,  when  he  signed  their  covenant 
and  became  a  member  of  the  society;  and  that  he  so  continued, 
contributing  all  his  services  and  earnings  to  the  community 
fund  of  the  society,  and  receiving  his  support  out  of  it  until  he 
was  thirty-two  years  of  age,  when  he  left  them. 

The  defendants  relied  upon  the  fact  that  the  articles  of  cove- 
nant signed  by  the  plaintiff  and  all  other  members  of  the  society 
provided  that  no  member  of  the  society  should  ever  have  any 
demand  against  it  for  the  value  of  his  services.     To  prove  which 
they  offered  the  said  articles  in  evidence.    The  preamble  of  the 
said  articles  provided  that  there  should  be  **  one  joint  union  and 
interest  in  all  things  both  spiritual  and  temporal,  for  the  mutaal 
good,  support  and  comfort "  of  the  members,  **  and  for  other 
pious  and  charitable  uses,  according  to  the  covenant  and  order 
of  the  church,''  and  that  all  the  property  of  the  society  should 
be  held  in  trust  and  administered  by  the  deacons  chosen  by  the 
society  in  perpetual  succession.    The  substance  of  the  several 
articles  of  covenant  was  as  follows:  1.  That  all  who  were  of  age 
who  offered  themselves  as  members  of  the  society,  were  to  do 
so  freely  and  voluntarily;  2.  That  no  person  under  age  was  to 
be  received  as  a  member  or  as  being  under  the  immediate  care 
and  government  of  the  society,  except  by  the  request  or  free 
consent  of  the  parents  or  surviving  parent  of  the  child,  or  of 
those  having  the  lawful  and  just  care  of  it,  and  by  the  child's 
own  desire;  3.  That  all  persons  of  age  who  should  be  received 
as  members  and  had  any  property,  and  were  '*  free  from  debt 
or  just  demands  of  any  that  were  without,  etc.,  were  allowed  to 
bring  in  their  substance,  etc.,  and  give  it  as  a  part  of  the  joint 
interest  of  the  church,  agreeable  to  their  own  faith  and  desire, 
to  be  under  the  order  and  government  of  the  deacons,  etc.,  for 
the  use  and  support  of  the  church,  and  any  other  use  that  the 
gospel  requires,  according  to  the  understanding  and  direction 
of  those  members  with  whom  it  was  intrusted,"  etc.;  4.  That  all 
the  members  "  should  profess  one  joint  interest  as  a  religious 
right;  that  is,  all  were  to  have  a  just  and  equal  right  and  privi- 
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lege,  according  to  their  needs,  in  the  use  of  all  things  iu  the 
chnrchy  without  any  difference  being  made  "  on  account  of  what 
any  of  them  brought  in,  so  long  as  they  remained  members,  and 
were  likewise  ''equally  holden,  according  to  their  ability  to 
maintain  and  support  one  joint  interest  in  uniou  aud  conformity 
to  the  order  and  goremment  of  the  church;''  5.  That  it  was  not 
the  purpose  of  the  church  to  gather  and  lay  up  an  interest  of 
this  world's  goods,"  but  to  devote  what  was  acquired  by  honest 
industry,  beyond  what  was  necessary  for  their  own  support,  "to 
charitable  uses,  to  the  relief  of  the  poor,  and  other  such  uses 
as  the  gospel  might  require,"  and  therefore  that  it  was  their 
faith  "  neyer  to  bring  debt  nor  demand  against  the  church,  or 
each  other,  for  any  interest  or  services"  bestowed  for  the  joint 
interest  of  the  church,  but  freely  to  give  their  'Hime  and  tal- 
ents, as  brethren  and  sisters,  for    the  mutual  good  one   of 
another,  and  other  charitable  uses,  according  to  the  order  of 
the  church."  The  articles  further  provided  "  for  the  selection  of 
certain  persons  as  deacons,  who  were  intrusted  with  the  entire 
care  and  oversight  of  the  temporal  interests  of  the  church,  with 
full  power  to  manage,  protect  and  defend  the  same  in  behalf  of 
the  church,"  while  acting  in  union  according  to  the  covenant, 
and  no  longer,  and  directed  how  their  successors  should  be 
chosen.     The  concluding  portion  of  the  articles  was  as  follows: 
**  We  do  by  these  presents  solemnly  covenant  with  each  other, 
for  ourselves,  our  heirs  and  assigns,  never  hereafter  to  bring 
debt  or  demand  against  the  said  deacons  nor  their  successors, 
nor  against  any  member  of  the  church  or  community,  jointly  or 
severally,  on  account  of  any  of  our  services,  or  property  thus 
devoted  and  consecrated  to  the  aforesaid  sacred  and  charitable 
use.    And  we  also  covenant  with  each  other  to  subject  ourselves 
in  union  as  brethren  and  sisters,  who  are  called  to  follow  Christ 
in  regeneration,  in  obedience  to  the  order,  rules  and  govern- 
ment of  the  church.    And  this  covenant  shall  be  a  sufficient 
witness  for  us  before  all  men,  and  in  all  cases  relating  to  the 
possession,  order  and  use  of  the  joint  interest  of  the  church. 
In  testimony  whereof  we  have,  both  brethren  and  sisters,  set 
our  hands  and  seals,"  etc. 

To  prove  that  the  plaintiff  signed  this  covenant,  the  de- 
fendants offered  one  of  the  elders  and  several  of  the  mem- 
bers of  the  society  as  witnesses,  to  whom  the  plaintiff  ob- 
jected on  the  ground  of  interest.  Mutual  releases  were  there- 
upon produced,  by  which  the  defendants  released  the  witnesses 
from  all  claims  and  demands  to  contribute  or  assist  in  defend* 
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ing  the  snit,  and  all  other  demands  by  reason  of  the  same;  and 
the  witnesses  released  to  the  defendants  all  interest  in  the  com- 
mon property  in  their  hands  as  deacons,  and  in  all  other  prop- 
erty belonging  to  the  society.  The  plaintiff  still  insisted  on 
his  objection,  bat  the  court  admitted  the  witnesses  to  testify, 
leaving  their  credibility  to  the  jury.  Much  testimony  was  in- 
troduced on  both  sides  concerning  the  faith,  usages  and  prac- 
tice of  the  society,  which  is  not  necessary  to  be  stated  in  detail, 
as  the  purport  of  it  is  given  in  the  opinion.  The  judge  in- 
structed the  jury  that  the  witnesses  who  testified  for  the  de- 
fendants were  competent,  but  that  the  jury  should  judge  of  their 
crsdibility;  for,  notwithstanding  the  releases,  said  witnesses 
still  r^^arded  themselves,  and  were  regarded  by  the  society,  as 
Shakers;  that  it  appeared  from  the  testimony  that  the  plaintiff 
was  a  man  of  common  abilities  and  competent  understanding 
when  he  signed  the  covenant,  if  he  did  sign  it,  and  must  be 
presumed  to  have  understood  it,  and  that  there  was  nothing  to 
show  compulsion  or  undue  influence;  that  there  was  nothing 
illegal  or  morally  wrong  in  the  covenant  to  render  it  void;  and 
that  however  inconsistent  with  the  views  of  the  jury  the  faith 
of  the  Shakers  might  be,  yet  if  they  believed  that  the  plaintiff 
knowingly  signed  the  covenant,  their  verdict  should  be  for  the 
defendants.  Verdict  for  the  defendants.  The  plaintiff  ex- 
cepted to  the  opinion  and  directions  of  the  judge. 

Fe88enden  and  Deblois,  for  the  exceptions,  claimed:  1.  That 
the  contract  was  unconstitutional  and  illegal,  being  in  deroga- 
tion of  the  right  to  possess  and  hold  property,  and  an  infringe- 
ment of  the  duty  of  parents  and  children  to  support  each  other^ 
and  that  being  thus  illegal  in  part,  the  whole  contract  was 
void:  1  Dane's  Abr.  c.  1,  art.  25,  sees.  1  and  3;  Stackpole  v. 
Earl,  2  Wils.  133;  FealhersUm  v.  Hutchinson,  Cro.  Eliz.  199;  1 
€k>m.  Con.  30;  8  Mass.  46;  2.  That  the  contract  was  void  as 
being  against  good  morals  and  public  policy,  it  appearing  from 
the  evidence  that  the  members  were  bound  to  submit  to  the 
orders,  rules,  and  discipline  of  the  church,  and  that  the 
teachings  and  practice  of  the  church  were  opposed  to  the 
marriage  relation,  and  utterly  subversive  of  all  family  ties, 
affections,  and  obligations:  Worcester  v.  Eaton,  11  Mass.  368; 
SmUh  V.  Poor,  Id.  549;  Broum  v.  OetcheU,  Id.  11;  Coolidge  v, 
Blake,  15  Id.  429;  Page  v.  Trufani,  2  Id.  159  [3  Am.  Dec.  41]; 
Jones  V.  Bandall,  Cowp.  39;  3.  That  the  tendency  of  such  a 
contract  to  enslave  the  minds  and  persons  of  the  members  of 
the  society  was  contrary  to  the  genius  and  policy  of  a  free  gov- 
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emment;  4.  That  the  witnesses  for  the  defendants  were  not 
rendered  competent  bj  the  mutual  releases  exhibited,  since 
they  still  remained  members  of  the  society,  and  were  entitled 
to  support  from  the  common  fund,  and  bound  to  labor  for  the 
common  benefit;  5.  That  the  coTenant,  if  valid,  was  entirely 
mischievous  in  its  tendency,  since  if  persons  could  thus  unite 
their  property  in  a  common  trust  fund,  reserving  simply  a  right 
to  be  supported  out  of  it,  their  interest  therein  being  merely  a 
right  to  personal  sustenance,  was  not  attachable,  and  they  could 
thus  live  in  luxury,  and  bid  defiance  to  subsequent  creditors; 
and  that  as  a  party  could  be  relieved  against  such  a  contract  in 
a  court  of  equity,  it  ought  not  to  be  enforced  afc  law:  Boynton 
V.  Hubbard,  7  Mass.  112;  Greenwood  v.  Curtis,  4  Id.  93. 

Orr  and  OreerUeqf,  contra,  denied  that  there  was  anything  in 
the  contract  inconsistent  with  law  or  with  good  morals,  and 
contended  that  even  if  part  of  the  covenant  were  void  at  com- 
mon law  as  against  public  policy,  the  rest  was  good:  5  Yin.  Abr. 
98,  pi.  7;  and  that  if  the  contract  were  wholly  void  as  contrary 
to  the  policy  of  the  law,  the  plaintiff  was  a  willing  party  to  the 
wrong,  and  could  not  recover  wages  for  services  rendered  under 
such  contract:  Bland  v.  Eobinaon,  Doug.  679.  They  also  cited 
Anderson  v.  Brock,  8  Greenl.  243,  as  being  conclusive  upon  the 
point  that  the  defendants'  witnesses  were  competent. 

By  Court,  Msllsn,  G.  J.  This  case  presents  two  questions 
for  consideration:  1.  Were  certain  members  of  the  society  of 
Shakers  properly  admitted  as  witnesses?  and,  2.  Were  the  in- 
structions of  the  judge  to  the  jury  correct  ? 

1.  The  objection  to  the  admission  of  the  witnesses  seems  to  have 
been  effectually  removed  by  the  releases  given  at  the  trial  A 
question  of  the  same  nature  was  settled  by  this  court  in  the 
case  of  Anderson  v.  Brock,  3  Qreenl.  243.  The  only  difference 
is,  in  that  case  the  witnesses  were  introduced  by  the  plaintiffs; 
and  they  and  the  witnesses  executed  mutual  releases.  This  ob- 
jection, therefore,  is  overruled. 

2.  The  second  deserves  more  consideration.  Under  the  in« 
structions  which  the  jury  received,  they  have  found  that  the 
plaintiff  knowingly  signed  the  covenant;  and  by  the  report  it 
appears  that  he  was  a  man  of  common  natural  abilities  and 
understanding;  and  sometimes  taught  and  exhorted  in  the 
religious  meetings  of  the  society;  and  that  he  was  more  than 
twenty-one  years  of  age  when  he  signed  it.  By  thus  signing  he 
assented  to  all  the  terms  and  conditions  specified  in  that  cov- 
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enant;  made  its  BidpalaiioAs  his  own,  and  agreed  to  oonfonn  to 
the  roles  and  regulations  of  the  society  in  relation  to  its  spirit- 
ual and  temporal  concerns.  By  the  covenant,  and  also  from 
the  testimony  of  the  plaintiff's  own  witnesses,  it  appears  that  a 
community  of  interest  is  an  established  and  distinguishing  prin- 
ciple of  the  association;  that  the  services  of  each  are  contrib- 
uted for  the  benefit  of  all;  and  all  are  bound  to  maintain  each 
in  health,  sickness  and  old  age,  from  the  common  or  joint  fund 
created  and  preserved  by  joint  industry  and  exertion.  And 
each  one,  by  the  express  terms  of  the  covenant,  engages  **  never 
to  bring  debt  or  demand  against  the  said  deacons,  nor  their 
successors,  nor  against  any  members  of  the  church  or  com- 
munity, jointly  or  severally,  on  account  of  any  service  or  prop- 
erty thus  devoted  and  consecrated  to  the  aforesaid  sacred  and 
charitable  use."  Such  are  the  facts  as  to  the  contract  into 
which  the  plaintiff  entered  when  he  subscribed  the  covenant. 
It  is  an  express  contract. 

The  plaintiff  in  the  present  action,  however,  does  not  profess 
to  found  his  claim  on  an  express  promise;  but  he  contends  that 
upon  the  facts  proved  and  disclosed  in  the  report  before  us,  the 
law  implies  a  promise  on  the  part  of  the  defendants  to  pay  him 
for  his  services,  although  they  were  performed  for  the  society 
of  which  the  defendants  are  officers,  and  not  for  them  in  their 
private  capacity,  and  although  such  an  implied  promise  is  di- 
rectly repugnant  to  the  covenant  or  written  contract.  Besides, 
it  is  clear  from  all  the  evidence  in  the  cause,  that  whatever 
services  the  plaintiff  performed  while  he  was  a  member  of  the 
Bociefy  and  remained  and  labored  with  them,  he  performed  in 
consequence  of  his  membership  and  in  pursuance  of  the  cov- 
enant, in  virtue  of  which  he  became  a  member.  Now  it  is  a 
principle  perfectly  well  settled,  that  where  there  is  an  express 
contract  in  force  the  law  does  not  recognize  an  implied  one;  and 
where  services  have  been  performed  under  an  express  contract 
the  action  to  recover  compensation  for  such  services  must  be 
founded  on  that  contract  and  on  that  only,  imless  in  conse- 
quence of  the  fault  or  consent  of  the  defendant.  In  the  present 
case  there  is  no  proof  that  the  covenant  has  been  violated  on 
the  part  of  the  society,  or  that  the  plaintiff  had  any  right  to 
waive  that  covenant  and  its  special  provisions  and  resort  to  a 
supposed  implied  promise  on  which  to  maintain  his  action. 
But  as  the  covenant  refers  to  the  order  of  the  church  and  their 
peculiarities  of  faith,  and  as  at  the  trial  both  parties,  without 
objection,  went  into  an  examination  of  witnesses  and  thus  ob- 
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tained  all  those  facts  in  relation  to  the  society  which  are  detailed 
in  the  judge's  report,  the  argament  of  the  counsel  has  been 
founded  on  all  the  evidence  in  the  cause  viewed  in  a  body;  and, 
of  course,  in  forming  our  opinion  we  shall  place  it  on  the  same 
broad  foundation,  without  reference  to  technical  objections,  if 
any  should  present  themselves.  We  are  perfectly  satisfied  that 
the  covenant  was  properly  admitted  as  proof  to  the  jury,  to 
show  on  what  terms  and  considerations  the  services  were  per- 
formed by  the  plaintiff  for  which  he  is  now  seeking  compensa- 
tion. We  are  also  of  opinion  that  the  instructions  of  the  judge 
to  the  jury  were  correct,  if  the  covenant  signed  by  the  plaintiff, 
taken  in  connection  with  those  facts  in  the  cause  which  are  con- 
sidered on  this  occasion  as  a  part  of  it,  is  a  lawful  covenant — one 
which  the  law  will  sanction  as  not  being  inconsistent  with  con- 
stitutional rights,  moral  precepts,  or  public  policy.  This  leads 
us  to  the  examination  of  the  covenant,  the  principles  it  contains 
and  enforces,  and  the  duties  it  requires  of  the  members  of  the 
society.  The  counsel  for  the  plaintiff  contends  that  the  cov- 
enant is  for  several  reasons  void,  and  ought  to  be  pronounced 
by  this  court  to  be  a  nullity. 

It  is  said  that  it  is  void,  because  it  deprived  the  plaintiff  of 
the  constitutional  power  of  acquiring,  possessing  and  protect- 
ing property.  The  answer  to  this  objection  is,  that  the  cove- 
nant only  changed  the  mode  in  which  he  chose  to  exercise  and 
enjoy  this  right  or  power;  he  preferred  that  the  avails  of  his 
industry  should  be  placed  in  the  common  fund  or  bank  of  the 
society,  and  to  derive  his  maintenance  from  the  daily  dividends 
which  he  was  sure  to  receive.  If  this  is  a  valid  objection,  it 
certainly  furnishes  a  new  argument  against  banks,  and  is  appli- 
cable also  to  partnerships  of  one  description  as  well  as  another. 

It  is  said  that  the  covenant  or  contract  is  contrary  to  the 
genius  and  principles  of  a  tree  government,  and  therefore  void. 
To  this  it  may  be  replied  that  one  of  the  blessings  of  a  free 
gOTemment  is,  that  under  its  mild  influences  the  citizens  are  at 
liberty  to  pursue  that  mode  of  life  and  species  of  employment 
best  suited  to  their  inclinations  and  habits,  "  unembarrassed  by 
too  much  regulation;"  and  while  thus  peaceably  occupied,  and 
without  interfering  with  the  rights  and  enjoyments  of  others^ 
they  freely  are  entitled  to  the  protection  of  so  good  a  govern- 
ment as  ours;  though  perhaps  all  these  privileges  and  enjoy- 
ments might  be  contrary  to  the  genius  and  principleB  of  an 
arbitrary  government.  But,  in  support  of  this  objection,  it  is 
contended  that- the  covenant  is  a  contract  for  perpetual  aervioe 
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aod  snireiider  of  liberty.  Without  pausing  to  inquire  whether 
a  man  may  not  legally  contract  with  another  to  serve  him  for 
ten  years  as  well  as  one,  receiving  an  acceptable  compensation 
for  his  servioee,  we  would  observe  that  by  the  very  terms  of  the 
fourth  and  fifth  articles,  a  secession  of  members  from  the 
society  is  contemplated  and  its  consequences  guarded  against 
in  the  fifth  by  covenants  never  to  make  any  claim  for  their 
services  against  the  society;  and  the  fourth  article  speaks  of  a 
compliance  with  certain  rules  so  long  as  they  "remained  in 
obedience  to  the  order  and  government  of  the  church,  and 
holden  in  relation  as  members."  Besides,  the  general  under- 
standing and  usage  for  persons  to  leave  the  society  whenever 
they  are  inclined  so  to  do,  the  plaintiff  himself  has  in  this  case 
given  us  proof  of  this  right  by  withdrawing  from  their  fellow- 
ship; and  now,  in  the  character  of  a  stranger  to  their  rules  and 
r^ulations,  demanding  damages  in  consequence  of  the  disso- 
lution of  his  contract.  We  therefore  can  not  consider  the  con- 
tract of  a  subscribing  member  as  perpetual;  he  may  dissolve 
his  connection  when  he  pleases,  though  perhaps  he  may  thereby 
surrender  some  of  his  property,  as  the  consideration  of  his  dis- 
solution of  the  contract.  In  all  this  we  see  nothing  like  servi- 
tude, and  the  sacrifice  of  liberty  at  the  shrine  of  superstition 
or  monastic  despotism. 

It  IB  said  the  covenant  is  void  because  it  is  in  derogation  of 
the  inalienable  right  of  liberty  of  conscience.  To  this  objec- 
tion the  reply  is  obvious;  the  vexy  formation  and  subscription 
of  this  covenant  is  an  exerdse  of  the  inalienable  right  of  liberty 
of  conscience.  And  it  is  not  easy  to  discern  why  the  society  in 
question  may  not  frame  their  creed  and  covenant  as  well  as 
other  societies  of  Christians;  and  worship  Gk>d  according  to  the 
dictates  of  their  consciences.  We  must  remember  that  in  this 
land  of  liberty,  civil  and  religious,  conscience  is  subject  to  no 
human  law;  its  rights  are  not  to  be  invaded  or  even  questioned, 
so  long  as  its  dictates  are  obeyed,  consistently  vrith  the  harmony, 
good  order  and  peace  of  the  community.  With  us  modes  of 
faith  and  worship  must  always  be  numerous  and  variant;  and  it 
is  not  the  province  of  either  branch  of  the  government  to  con- 
trol or  restrain  them,  when  they  appear  sincere  and  harmless. 

Again  it  is  urged  that  the  covenant  is  void  because  its  consid- 
eration is  illegal,  that  it  is  against  good  morals  and  the  policy 
of  the  law.  We  apprehend  that  these  objections  can  not  have 
any  foundation  in  the  covenant  itself;  for  that  is  silent  as  to 
many  particulars  and  peculiarities  which  the  counsel  for  the 
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plAinti£F  deems  objectionable.  The  covenant  only  settles  cer* 
tain  principles  as  to  the  admission  of  members;  community  of 
interest;  mode  of  management  and  support;  acquisition  and  use 
of  the  property;  stipulations  in  respect  to  services  and  claims; 
professions  of  a  general  nature  as  to  the  faith  of  the  society, 
and  a  solemn  renewal  of  a  former  covenant  and  appointment  of 
certain  o£Scers.  This  is  the  essence  of  the  covenant  signed  by 
the  plaintiff;  and  on  this  the  defendants  rely,  as  a  written  con- 
tract of  the  plaintiff;  under  his  hand  and  seal,  never  to  make 
the  present  claim;  and  also  as  a  complete  bar  to  it.  Now,  what 
is  there  illegal  in  its  consideration,  or  wherein  is  it  against  good 
morals  or  the  policy  of  the  law?  It  does  not  contain  a  fact  or  a 
principle  which  an  honest  man  ought  to  condemn;  but  it  does 
contain  some  provisions  which  all  men  ought  to  approve;  it 
distinctly  inculcates  the  duty  of  honest  industry,  contentment 
with  competency,  and  charity  to  the  poor  and  suffering.  In 
this  view  of  the  subject,  these  objections  vanish  in  a  movement. 
But  if  we  consider  them  as  founded  on  the  covenant,  and  all 
the  evidence  in  the  cause  together,  the  result  of  the  examina- 
tion will  not,  in  a  legal  point  of  view,  be  essentially  varied. 

It  is  certainly  true  that  some  articles  of  faith  peculiar  to  the 
society,  appear  to  the  rest  of  the  world  as  destitute  of  all  scrip- 
tural foundation;  and  several  of  their  consequent  regulations 
unnatural,  whimsical,  and  in  their  tendency,  in  some  respects, 
calculated  to  weaken  the  force  of  what  are  termed  imperfect  ob- 
ligations. Professing  to  exercise  a  perfect  command  over  thoae 
passions,  which  others  are  disposed  most  cheerfully  to  obey, 
they,  perhaps,  in  so  doing  may  chill  some  of  the  kindest  affec- 
tions of  the  heart,  gradually  lessen  its  sensibility,  and  to  a  cer- 
tain extent  endanger  if  not  seriously  wound  '*  the  tender  chari- 
ties of  father,  son  and  brother."  Perhaps  celibacy,  out  of  the 
pale  of  this  church,  has  often  the  same  tendency.  It  is  true 
the  mode  of  education  and  government  may  be  too  restrictive; 
and  the  means  used  to  preserve  perfect  submission  to  authority 
may  be  deemed  artful,  severe  and  in  some  particulars  highly 
reprehensible,  especially  in  their  pretended  knowledge  of  the 
secrets  of  the  heart.  On  the  other  hand  it  appears,  as  before 
stated,  that  benevolence  and  charity  are  virtues  enjoined  and 
practiced;  and  the  plaintiff's  witnesses,  who  had  formerly  be- 
longed to  the  society  for  several  years,  testified  that  "  all  vice 
and  immorality  are  disallowed  in  the  society;  and  integrity, 
uprightness  and  purity  of  life  are  taught  and  enforced  among 
them,  and  that  the  precepts  of  the  gospel,  as  they  understand 
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and  interpret  them,  constitute,  as  they  conceive,  the  founda- 
tions of  their  faith  and  the  rules  of  their  practice." 

As  for  their  faith,  it  would  seem  from  the  volume  which  they 
have  published,  that  it  extends  to  unusual  lengths,  and  leads 
to  what  others,  at  once  pronounce  to  be  absurdities;  but  this  is 
not  within  our  control,  it  is  rightfully  their  own.  But  it  is  con- 
tended that  according  to  the  faith  and  principles  and  usages  of 
the  society,  which  are  considered  as  referred  to  in  the  covenant 
as  a  part  of  it,  the  covenant  amounts  to  a  contract  never  to 
many,  which  public  policy  will  not  sanction.  We  have  before 
observed  it  is  not  a  perpetual  one;  of  course,  at  most,  it  is  a 
contract  not  to  many  while  they  continue  members  of  the 
society;  but  their  faith  does  not  require  so  much  as  this;  their 
principles  condemn  marriage  in  certain  cases  only,  that  is,  where 
it  is  contracted  with  carnal  motives,  and  not  purely  with  a 
view  of  complying  with  the  original  command  ''increase  and 
multiply."  It  is  true  they  do^  not  believe  that  marriages  are 
contracted,  except  in  some  solitary  instances,  without  motives 
far  less  worthy  and  disinterested.  As  it  regards  those  members 
of  the  society  who  are  married;  though  they  may  live  separate, 
without  cherishing  the  gentle  affections,  still  such  conduct 
violates  no  human  law,  and  however  lightly  they  may  esteem 
the  blessings  of  matrimony,  their  opinions  do  not  lessen  the 
legal  obligations  created  by  marriage.  Surely  they  may  agree 
to  live  in  different  houses  and  without  any  communication  with 
each  other.  Contracts  of  separation  between  husband  and  wife 
are  not  infrequent,  neither  are  they  iUegal  when  made  with 
third  persons. 

This  objection  cannot  avail,  nor  that  which  refers  to  the  rela- 
tion between  father  and  son.  Their  principles  require  the  circle 
of  benevolence  and  affection  to  be  enlarged;  but  not  that 
parental  or  filial  tenderness  should  be  destroyed  or  lessened. 
We  must  not  overlook  the  distinction  between  duties  of  perfect 
and  imperfect  obligation;  the  neglect  of  the  former  is  a  viola- 
tion of  law,  which  will  render  the  delinquent  liable  in  a  court  of 
justice  to  damages,  penalties  or  punishment;  but  the  perform- 
ance of  the  latter  is  never  the  subject  of  legal  coercion.  A  man 
may  be  punished  for  defrauding  his  neighbor,  but  not  for  in- 
dulging feelings  of  unkindness  towards  him,  or  in  the  hour  of 
sorrow,  withholding  from  him  the  balm  of  sympathy,  consola- 
tion and  relief.  Though  we  may  disapprove  of  many  of  the 
sentiments  of  this  society  in  respect  to  the  subject  of  education 
and  discipline,  yet  as  they  steadily  inculcate  purity  of  morals. 
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such  a  society  has  a  perfect  right  to  claim,  receiye  and  enjoy, 
the  full  blessings  of  legal  protection. 

But  for  the  sake  of  the  aigoment,  let  us  suppose  that  the 
covenant  or  contract  is  illegal  and  void  for  the  reasons  which 
have  been  urged  by  the  plaintiff's  counsel;  what  then  will  be 
the  l^gal  consequence?  Will  the  action  then  stand  on  any 
firmer  ground  ?  Though  in  the  present  case,  the  plaintiff  does 
not  demand  of  the  defendants  the  repayment  of  a  sum  of  money 
paid  to  them,  on  the  ground  that  they  have  no  legal  right  to 
retain  it,  yet  his  demand  is,  in  principle,  the  same  thing;  it  is 
a  demand  of  compensation  for  services  rendered,  on  the  ground 
that  as  the  contract  was  unlawful  and  void,  the  value  of  those 
services  may  be  recovered;  that  is,  if  he  had  increased  the 
funds  of  the  society  by  a  sum  of  money  instead  of  his  personal 
labors  and  services,  the  right  to  recover  back  the  money,  or 
recover  the  value  of  those  services  in  money,  must  be  settled  by 
the  same  principles  of  law  in  both  cases.  Now,  what  are  those 
principles?  Before  stating  them,  let  it  be  again  observed  that 
the  jury  have  found  that  the  plaintiff  knowingly  signed  this 
covenant,  which  we  are  now  considering  in  the  light  of  an 
illegal  and  void  contract;  and  voluntarily  joined  this  society, 
and  remained  for  several  years  a  member  engaged  with  all  the 
other  members  in  all  the  transactions  of  it,  and  all  of  them  in 
pari  ddictOy  for  if  the  covenant  is  illegal  and  void,  it  is  because 
the  society  who  formed  an^  signed  it,  is  an  unlawful  society, 
and  united  for  purposes  which  the  law  condemns. 

'*  If  a  wager  be  made  on  a  boxing  match,  and  on  the  event 
happening,  the  winner  receives  the  money,  it  can  not  be  re- 
covered back  by  the  loser;  for  where  one  knowingly  pays  money 
upon  a  contract  executed,  which  is  in  itself  immoral  and  illegal, 
and  where  the  parties  are  equally  criminal,  the  rule  is  in  pari 
ddicto  potior  esi  conditio  defendentis :''  2  Comyn  on  Contr.  120; 
Bull.  N.  P.  132;  Cowp.  792.  To  the  same  point  also  is  the 
case  of  Howson  v.  Hancock,  8  T.  B.  675.  Lord  Kenyon  there 
says:  "  There  is  no  case  to  be  found  where,  when  money  has 
been  actually  paid  by  one  of  two  parties  to  the  other  on  an 
illegal  contract,  both  being  partidpea  criminis,  an  action  can  be 
maintained  to  recover  it  back  again.  Here  the  money  was  not 
paid  on  an  immoral,  though  on  an  illegal  consideration,  and 
though  the  law  would  not  have  enforced  the  payment  of  it,  yet 
having  paid  it  is  not  against  conscience  for  the  defendant  to 
retain  it."  Lawrence,  J. ,  adds:  "  In  SmUh  v.  Bromly,  Lord  Mans- 
field said  that  where  both  parties  are  equally  criminal  against 
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the  general  laws  of  public  policy,  the  role  is  potior  esi  candiiio 
dtfenderUU:"  See  Smith  v.  Brandy,  Doug.  696.  So,  also,  in 
Edgar  y.  Fowler,  3  East,  222,  it  was  determined  that  an  under- 
writer could  not  maintain  an  action  against  brokers  to  recover 
premiums  of  re-assurances  declared  illegal  by  statute.  Lord 
Ellenborough,  C.  J.,  says:  "  We  will  not  assist  an  illegal  trans- 
action in  any  respect;  we  leave  the  matter  as  we  find  it.'' ' 

So,  an  action  will  not  lie  to  recover  back  money  deposited 
for  the  purpose  of  being  paid  to  one  for  his  interest  in  solicit- 
ing a  pardon  for  a  person  under  sentence  of  death:  3  Esp.  253. 
No  implied  promise  arises  out  of  an  illegal  transaction:  Robert" 
ton  V.  I^ler,  2  H.  Bl.  379;  see,  also,  Aubert  v.  Maze,  2  Bos.  & 
P.  371;  and  Mr.  Dane,  in  his  Abr.  vol.  1,  194,  says:  '*  And  on 
the  whole,  the  sound  principle  is,  the  law  will  not  raise  or  im- 
ply any  promise  in  aid  of  a  transaction  forbidden  by  the  law  of 
the  land."  With  these  authorities  before  us,  it  would  seem 
impossible  to  sustain  the  present  action,  even  allowing  the  cov- 
enant and  the  society,  by  whom  and  for  whose  use  it  was 
formed,  to  be  of  the  reprehensible  and  illegal  character  which 
has  been  given  them.  On  the  whole,  we  are  all  of  opinion  that 
there  is  a  total  failure  on  the  part  of  the  plaintiff,  and  there 
must  be  judgment  on  the  verdict. 

Monr  Paid  oh  Illioal  Gontbaot. — ^That  money  knowingly  paid  on  an 
iUq^al  oontnct  can  not  be  recovered,  see  Towro  v.  Comjh,  9  Am.  Deo.  680. 


Jobdan  v.  Jobdaii. 

[4  Obuxuuv,  176.] 

LamanoBS. — ^Ignonnoe  of  one's  righto,  when  not  owing  to  the  fraud  or  do- 
faolt  of  the  debtor,  does  not  prevent  the  operation  of  the  statute  of 


Aonov  lOB  UsB  AND  OoouFATioN  OF  Land  Foxtmdid  ON  MiSTAKX. — SevenJ 
heirs  of  a  deoedent  having  entered  into  an  agreement  with  one  another 
for  a  diTtiion  of  the  estate,  bat  referring  to  a  plat  to  be  thereafter  made 
and  a  deed  to  be  thereafter  executed  to  oonsummate  the  partition,  and 
having  gone  into  possession  and  occupied  in  severalty  for  more  than 
thirty  years,  when  a  will  was  discovered  devising  the  whole  lands  to  one 
of  them,  it  was  held  that,  as  the  possession  of  the  others  was  founded 
in  mistake,  the  law  implied  a  promise  on  the  part  of  each  to  pay  a  rea- 
■onable  rent  for  the  parcel  so  held  by  him. 

AflSDiiPSEr  brought  by  Thomas  Jordan  against  the  administra^ 
tzix  of  the  estate  of  his  brother,  Timothy  Jordan,  deceased, 
for  the  use  and  occupation  of  a  certain  farm  from  1783  to  Au- 
gust, 1821.    It  appeared  at  the  trial  that  the  said  farm  was 
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deyised  to  Thomas  Jordan  by  his  father,  who  died  seised  in 
1783,  but  that  the  will  was  not  discovered  or  its  existence  known 
to  any  of  the  testator's  children  until  a  short  time  prior  to  its 
being  proved  in  the  probate  court  in  January,  1822,  and  that 
the  defendant's  intestate  had  occupied  the  premises  as  stated  in 
the  writ.  It  further  appeared  that  in  1784  the  plaintiff  and  his 
brothers  and  sisters  entered  into  an  agreement,  under  their 
hands  and  seals,  reciting  that  they  desired  to  divide  their  father's 
estate  among  them  without  any  formal  administration,  and 
providing  for  such  division.  The  material  provisions  of  the 
agreement  are  stated  in  the  opinion.  The  parties  severaUy 
entered  into  the  possession  of  the  parts  of  the  estate  assigned 
to  them  under  the  agreement  (the  part  assigned  to  Timothy  be- 
ing the  premises  in  question),  but  it  did  not  appear  that  the 
division  lines  contemplated  by  the  agreement  were  ever  estab- 
lished, or  that  there  had  ever  been  any  appraisement  of  the 
parts  assigned  as  provided  therein,  or  any  paction  deeds  exe- 
cuted. The  substance  of  the  judge's  instructions  is  stated  in 
the  opinion.  Verdict  for  the  defendant,  subject  to  the  opinion 
of  the  court  upon  the  correctness  of  the  instructions. 

Daveis,  for  the  plaintiff. 

jy.  Emery  J  for  the  defendant. 

By  Court,  Mellen,  G.  J.  This  case  is  a  peculiar  one,  and 
not  similar  to  any  of  those  which  have  been  cited  in  the  argu- 
ment, various  and  multiplied  as  they  are.  The  plaintiff  and 
the  deceased,  and  all  their  brothers  and  sisters,  in  everything 
relating  to  this  cause,  and  the  agreement  signed  and  sealed  by 
them,  and  in  all  the  facts  to  which  it  relates,  and  from  which  it 
originated,  appear  to  have  acted  under  a  mistake  as  to  their 
rights,  but  with  perfect  fairness  and  good  faith.  Under  the 
circumstances  which  this  cause  presents,  what  are  the  legal 
principles  to  be  applied  in  its  decision  ? 

Nothing  appears  to  prevent  the  operation  of  the  statute  of 
limitations,  as  to  all  that  part  of  the  account  which  was  of 
more  than  six  years  standing  at  the  time  of  the  commencement 
of  the  suit;  for  whatever  right  of  action  the  plaintiff  had  as  to 
such  part,  it  accrued  more  than  six  years  before  this  action  was 
commenced;  although  the  plaintiff  did  not  know  it;  and  this 
ignorance  on  his  pnrt  can  not  prevent  the  effect  of  the  statute, 
unless  in  those  cases  where  such  ignorance  is  owing  to  the 
fraud  or  default  of  the  debtor:  Bree  v.  Holbech^  Doug.  6S5; 
Bishop  V.  LUtle,  3  Greenl.  405.    As  to  the  residue  of  the  ac« 
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eotini,  other  grounds  muet  be  examined.  Namerous  eases 
show  that  on  a  failure  of  consideration,  the  law  implies  a 
promise  of  payment  or  re-pajment  of  a  sum  of  money,  as  the 
case  may  be;  and  the  question  in  the  present  case  is,  whether 
the  law  raised  a  promise,  on  the  part  of  the  intestate,  to  pay 
for  the  use  and  occupation  of  the  plaintiff's  land.  If  so,  this 
action  is  maintainable  on  the  same  principle  that  a  promise  is 
implied  by  law  to  pay  a  sum  of  money,  which  by  mistake,  was 
omitted  on  a  settlement  of  accounts,  although  a  receipt  in  full 
was  given  at  the  time  of  settlement.  A  variety  of  cases  sim- 
ilar in  principle  might  be  cited,  if  necessaxy. 

The  judge  instructed  the  jury  that  the  agreement  under  the 
hands  and  seals  of  all  the  children  of  Thomas  Jordan,  the 
father,  on  which  the  defendant  grounds  his  defense,  amounted 
to  a  lease  at  will,  at  least  to  each  of  the  children,  from  all  the 
other  children,  of  the  part  of  the  estate  which  each  was  to  have 
and  hold;  and  being  an  agreement  under  seal,  and  no  rent  being 
reserved,  this  express  agreement  excluded  all  implication.  We 
have  carefully  examined  the  agreement  and  the  instructions  of 
the  judge  to  the  juiy,  and  have  felt  no  little  embarrassment  in 
arriving  at  a  conclusion  satisfactory  to  our  own  minds.  The 
result,  however,  of  our  examination  is,  that  the  legal  principles 
which  govern  our  decision,  are  in  unison  with  the  evident 
equity  and  justice  of  the  plaintiff's  claim.  If  we  considered 
the  agreement  as  a  lease  at  will,  and  that  each  of  the  children 
entered  under  it,  we  should  not  be  disposed  to  question  the 
correctness  of  the  judge's  conclusions  as  to  the  effect  thereby 
produced  in  relation  to  this  action.  A  careful  examination  of 
that  instrument  has  satisfied  us  all  that  it  was  only  an  incipient 
measure,  adopted  by  the  children  as  to  the  division  of  their 
father's  estate. 

Several  other  measures  were  contemplated,  divisional  lines 
were  to  be  established,  proportions  to  be  adjusted  by  appraise- 
ment of  indifferent  men;  disputes,  if  any,  to  be  settled  by 
referees;  and  finally  partition-deeds  to  be  made.  In  fact,  the 
agreement  is  no  more  nor  less  than  a  bond  in  the  penal  sum  of 
one  hundred  pounds,  to  make  and  execute  among  themselves 
deeds  of  partition,  according  to  the  general  grounds  agreed  upon, 
after  all  preliminary  and  incidental  questions  should  have  been 
settled,  and  the  division  completed.  There  is  no  proof  that  such 
deeds  have  ever  been  executed,  and  this  agreement  or  bond  is 
now  in  as  full  force  and  virtue  as  it  ever  was.  In  the  preamble 
of  the  agreement,  the  parties  say  the  estate  shall  be  divided  as 
'*  near  as  may  be  according  to  the  following  plan/' 
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The  contract  with  Timothy  was  on  condition  of  his  paying  a 
certain  som  to  each  of  his  sisters;  there  is  no  proof  it  was  ever 
paid.  The  contract  with  Thomas  speaks  of  the  appraisement  of 
his  part  of  the  swamp,  **  by  indifferent  men,  according  to  the 
goodness  of  it."  The  contract  with  Mary,  Elizabeth,  Sarah, 
Abigail  and  Ann,  provides  that  the  part  they  were  to  have  was 
'*  to  be  equally  divided  between  them,  according  to  quantity  and 
quality,  with  their  brother  Thomas  Jordan's  lot. "  The  contract 
with  John  Jordan  and  Elizabeth,  his  wife,  is,  that  they  shall 
have  their  part  of  said  estate,  adjoining  his  land  to  the  north- 
ward of  the  marsh,  "  as  shall  appear  hereafter  on  the  plan/'  We 
have  no  proof  of  any  such  plan.  John  and  Sarah  Ifarr's  part 
was  to  be  designated  "  as  shall  hereafter  appear  on  the  plan." 
Mary,  Abigail  and  Ann's  parts  were  to  be  designated  on  the 
plan,  **  according  to  the  goodness  and  quantity  of  the  land,  with 
their  brother  Thomas,  and  their  two  other  sisters."  It  is  agreed 
that  the  residue  of  the  estate  **  shall  be  equally  divided  between 
the  other  children."  The  closing  provision  relates  to  the  future 
disposition  of  the  personal  estate.  It  is  true  that  it  appears  by 
the  report  that  each  of  the  children,  soon  after  the  execution  of 
the  agreement,  entered  into  possession  of  that  part  of  the  estate 
which,  by  said  agreement,  he  or  she  was  to  have  and  hold  in 
fee;  but,  by  the  agreement  itself,  it  does  not  appear  that  any 
particular  part  was  to  be  holden  in  severalty  and  in  fee,  until 
the  contemplated  deeds  of  division  should  have  been  made. 
Neither  is  there  any  provision  in  the  agreement,  that  either  of 
the  sons  or  daughters  should  enter  into  their  respective  parts, 
as  therein  described,  before  such  partition-deeds  should  have 
been  executed.  Their  entry  and  possession,  therefore,  for  aught 
appearing  to  the  contrary,  might  have  been,  and  undoubtedly 
was,  by  a  mutual  understanding  and  parol  consent;  but,  as  all 
this  was  founded  on  mistake,  the  law  raises  a  promise,  on  the 
part  of  the  intestate,  to  pay  the  plaintiff  for  the  use  and  occu- 
pation of  that  land,  which,  by  the  will,  is  now  found  to  have 
been,  at  the  time  of  the  occupation,  his  property,  though  the 
intestate  and  all  concerned  supposed  otherwise.  This  view  of 
the  cause  avoids  all  technical  objections  and  difficulties,  remoTea 
out  of  the  way  what  has  been  incorrectly  supposed  an  express 
contract  under  seal,  in  virtue  of  which  the  land  was  occupied, 
and  thus  opens  the  door  of  inquiry,  and  leaves  room  for  the  law 
to  do  perfect  justice,  by  raising  an  implied  promise  in  favor  of 
the  plaintiff,  on  the  part  of  the  intestate. 

We  are,  accordingly,  all  of  opinion,  that  the  verdict  must  be 
set  aside  and  a  new  trial  granted. 
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Small  v.  Small. 

[4  CteBEHLEAV,  220.] 

Will,  Pitbucation  of. — ^If  the  due  subscribing  and  attesting  of  a  will  be 
proved,  it  need  not  be  shown  that  the  testator  made  the  usual  decla- 
ration that  it  was  his  last  will  and  testament. 

Will,  itvdue  Ikwlttksce, — ^The  influence  which  a  wife,  by  her  virtues,  gains 
over  her  husband's  affection  and  conduct,  whereby  he  is  caused  to  make 
a  will  in  her  favor,  is  no  ground  for  refusing  to  admit  the  will  to  pro- 
bate. 

JrauBDicnoN. — The  9on8truction  of  a  will  is  purely  a  matter  of  common  law 
juiisdiotion;  while  the  question  whether  it  ought  to  be  approved  and 
allowed  is  one  of  purely  probate  jurisdiction. 

AppxaIi  from  a  decree  of  the  judge  of  probate  refusing  pro- 
bate of  the  will  of  Henry  Small.  The  facts,  and  the  various 
questions  arising  thereon,  are  sufficiently  stated  in  the  opinion. 

Emery  ^  for  the  appellants. 

LongfeUoWj  for  the  appellee. 

By  Court,  Melleh,  0.  J.  This  is  an  appeal  from  a  decree  of 
the  judge  of  probate  in  this  county.  A  paper,  purporting  to 
be  the  last  -will  and  testament  of  Henry  Small,  was  presented 
for  probate.  Upon  examination  of  all  the  facts  in  relation  to 
the  same,  the  judge  was  of  opinion  that  the  testator,  at  the  time  * 
of  maJdng  the  supposed  will,  was  not  of  sound  and  disposing 
mind  and  memory;  and  he  thereupon  decreed  against  the  pro- 
bate and  allowance  of  the  same,  as  the  last  will  and  testament 
of  said  Heniy  Small.  In  the  reasons  of  appeal  the  decree  is 
alleged  to  be  against  law,  because  the  testator,  at  the  time  of 
maldiig  the  will,  was  more  than  twenty-one  years  old;  was  then 
of  sound  and  disposing  mind  and  memory;  and  that  the  instru- 
ment was  duly  executed,  and  was  his  last  will  and  testament. 
It  has  not  been  denied  that  the  testator  was  of  competent  age; 
and  in  the  argument  it  has  not  been  contended  that  he  had  not 
the  possession  of  his  reason,  understanding  and  memory;  but 
the  point  relied  on  is,  that  if  the  instrument  was  duly  executed 
as  to  form,  still  that  it  was  not  intended  to  be,  or  executed  as^ 
the  testator's  last  will;  and  even  if  it  was,  that  it  was  made  un- 
der the  unlawful  importunity  and  influence  of  his  wife,  who  is 
the  principal  appellant  in  the  case,  and  that  on  that  ground  it 
is  void. 

1.  From  the  testimony  of  the  subscribing  witnesses  there 
does  not  seem  to  be  any  doubt  as  to  the  execution  of  the  will  in 
point  of  form.    One  of  the  witnesses  testifies  to  his  making  the 
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usual  declarations,  that  the  instrument  was  his  last  will  and  tes- 
tament. The  other  two  do  not  particularly  recollect  this;  but 
the  circumstance  is  not  material,  the  due  subscribing  by  the 
testator  and  witnesses  being  proved:  See  4  Dane's  Abr.  559-61, 
568,  569,  and  cases  there  cited. 

2.  The  next  question  is,  whether  the  instrument  so  executed 
was  intended  to  be,  and  operate  as,  his  last  will,  or  was  only 
designed  as  an  admonition  to  his  daughter  Mary,  the  appellee, 
and  an  experiment,  by  way  of  corrective  to  her  conduct,  of 
which  he  was  habitually  complaining,  and  was  in  fact  a  mere 
measure,  to  have  its  efiEect  in  terrorem  on  the  mind  of  his  daugh- 
ter, but  none  upon  his  own  property. 

On  this  point  the  proof  is  not  clear.  If  such  was  his  object, 
it  seems  no  measures  were  taken  to  apprise  her  of  what  he  had 
done;  and  there  is  proof  of  Mary's  declaration,  that  she  did  not 
know  of  the  existence  of  the  will  till  some  time  after  the  testa- 
tor's death,  and  more  than  four  years  after  the  will  was  exe- 
cuted. One  of  the  subscribing  witnesses  says  that  the  testator 
stated,  that  ''if  his  daughter  found  out  that  he  had  out  her  off^ 
she  would  do  better."  Another  of  the  witnesses  says  that  the 
testator,  at  the  time  the  will  was  written,  remarked,  that  if  his 
daughter  "reformed,  he  should  do  better  by  her."  Both  say 
that  at  that  time  he  appeared  much  excited  and  angiy.  And 
yet  during  four  years  he  does  not  appear  to  have  changed  his 
determination  as  to  his  daughter  and  the  disposition  of  his  es- 
tate, though  his  excitement  and  passions  must  have  subsided. 
It  further  appears  from  the  testimony  of  one  of  the  witnesses^ 
that  the  testator  requested  him  to  examine  the  will  and  give  his 
opinion  respecting  it,  and  spoke  of  it  as  his  settled  will.  Con- 
sidering all  these  circumstances  in  connection  with  the  other 
important  fact,  that  the  will  does  not  appear  to  have  been  re- 
voked or  canceled,  or  in  any  manner  altered,  we  cannot  per- 
ceive any  legal  ground  for  concluding  that  the  instrument  in 
question,  when  it  was  executed,  was  not  intended  to  be  his  last 
will  and  testament,  and  as  such  to  be  considered  and  respected. 
We  must  presume  that  in  his  view,  at  least,  his  daughter  had 
not  ''  reformed,"  and  therefore  he  was  never  disposed  "  to  do 
better  by  her." 

8.  The  next  inquiiy  is,  whether  the  instrument  in  question  is 
to  be  disallowed  as  the  last  will  and  testament  of  Henry  Small 
on  account  of  any  unlawful  importunity  and  influence  of  his 
wife,  by  reason  of  which  his  mind  was  embarrassed  and  so  re- 
strau>4Kl  in  its  operations  that  he  was  not  master  of  his  own 
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opinions  in  respect  io  the  disposition  of  his  estate.  On  this 
sabject  no  precise  and  distinct  line  can  be  drawn,  but  the  influ- 
ence exerted  must  be  an  unlawful  influence  on  account  of  the 
nuinner  and  motive  of  its  exertion. 

If  the  testator  be  compelled  by  violence,  or  urged  by  threat- 
enings,  to  make  his  testament,  the  testament  being  made  by 
jost  fear  is  ineffectual.    Likewise  if  he  be  circumvented  by 
frand  the  testament  loses  its  force;  for  albeit  honest  and  modest 
inieieession  or  request  is  not  prohibited,  yet  these  fraudulent 
and  malicious  means  whereby  men  are  secretly  induced  to  make 
their  testaments  are  no  less  detestable  than  open  force:   1 
Swinb.  22.     So  if  by  over  importnnement.    As,  if  a  man  make 
his  will  in  his  sickness  by  the  over-importuning  of  his  wife,  to 
the  end  he  may  be  quiet,  this  shall  be  said  to  be  a  will  made  by 
constraint,  and  shall  not  be  a  good  will:  Style,  427.    If  a  yf^fe 
hj  her  virtues  has  gained  such  an  ascendancy  over  her  husband, 
and  so  riveted  his  affections  that  her  good  pleasure  is  a  law  to 
him,  such  an  influence  can  never  be  a  reason  for  impeaching  a 
irill  made  in  her  favor,  even  to  the  exclusion  of  the  residue  of 
his  family;  nor  would  it  be  safe  to  set  aside  a  will  on  the 
ground  of  influence,  importunity,  or  undue  advantage  taken  of 
the  testator  by  his  wife,  though  it  should  be  proved  she  pos- 
sessed a  powerful  influence  over  his  mind  and  conduct  in  the 
general  concerns  of  life,  unless  there  should  be  proof  that  such 
influence  was  specially  exerted  to  procure  a  will  of  such  a  kind 
as  to  be  peculiarly  acceptable  to  her,  and  to  the  prejudice  and 
disappointment  of  others.    The  evidence  on  this  point  is,  that 
prior  to  the  testator's  marriage  with  the  appellant,  he  was  re- 
markably fond  of  his  daughter  Mary;  but  that  afterwards  there 
was  not  only  a  coldness,  but  a  great  degree  of  alienation;  his 
affections  were  withdrawn  from  her,  and  in  several  instances  he 
treated  her  with  extreme  harshness  and  severity.     It  appears, 
also,  that  the  mother-in-law  said  she  could  not  live  with  her, 
and  that  she  ought  not  to  share  in  the  estate  equally  with  the 
rest,  as  she  had  been  so  troublesome.    It  is  also  in  proof  that 
the  husband  often  said  his  vdfe  was  the  best  woman  in  the 
countiy ,  and  that  such  an  angel  of  a  woman  could  not  do  wrong; 
but  no  witness  has  testified  as  to  her  having  exerted  any  influ- 
ence over  her  husband  in  the  disposal  of  his  estate,  though  she 
expressed  her  opinion  to  one  of  the  witnesses,  as  before  stated, 
that  Mary  ought  not  to  have  an  equal  share  with  the  rest  of  the 
family.    The  father  also  complained  that  Mary  had  a  very  ugly 
temper. 
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Such  is  the  essence  of  the  testimony  applicable  to  this  head 
of  the  cause,  and  the  inference  is  irresistible  that  the  testator 
reposed  the  greatest  confidence  in  his  wife  and  entertained  the 
highest  opinion  of  her  virtues;  and  there  is  strong  ground  fox 
belieying  that  his  opinion  and  treatment  of  Mary,  after  his  mar- 
riage with  the  appellant,  were  the  consequences  of  her  preju- 
dices against  Mary,  and  complaints  and  accusations  to  him  re- 
specting her  conduct.  Thus  far  she  seems  to  have  possessed, 
and  successfully  exerted,  a  general  influence  over  her  husband; 
and  there  is  no  proof  in  the  cause  that  Mary  did  not  give  occasion 
for  some  of  the  complaints  made  by  the  testator  and  his  wife 
against  her,  or  that  the  wife  was  not  deserving  of  the  affections 
and  confidence  of  her  husband.  But  a  will  must  not  be  set  aside 
in  consequence  of  such  a  general  influence  obtained  in  such  a 
manner;  for  in  so  gaining  it  she  could  not  be  liable  to  censure. 
Have  we  then  any  evidence  by  which  we  can  be  justified  in  the 
conclusion  that  she  abused  the  confidence  of  her  husband,  and 
exerted  an  unlawful  influence  over  his  mind  and  feelings  and  pas- 
sions, upon  the  subject  of  his  will,  so  as  to  induce  him  to  give 
his  estate  to  her  and  her  children,  to  the  almost  total  exclusion 
of  his  children  by  the  former  marriage  from  the  benefits  of  that 
estate  ?  We  do  not  find  any  proof  direct  to  this  point,  and  we  do 
not  feel  at  liberty  to  decide  this  cause  or  any  other  on  mere  oon« 
jecture.  The  law  requires  proof  of  facts,  especially  when  the  ob- 
ject is  to  destroy  and  set  aside  an  act,  apparently  deliberate,  and 
executed  with  all  usual  and  legal  formalities.  For  the  reasons 
above  assigned  we  can  not  sustain  either  of  the  three  objections 
which  we  have  been  considering.  The  remaining  one  is  of  a 
different  character. 

4.  The  fourth  objection  is  founded  on  the  nature  of  the  devise 
to  the  wife,  or  rather  of  the  condition  on  which  the  estate  is  de- 
vised to  her,  viz:  '*  that  she  shall  hold  it  during  the  time  she 
continues  the  widow  of  the  testator,  sole  and  unmarried."  This 
condition  or  restriction,  it  is  said,  is  void,  as  against  the  polii^ 
of  the  law;  and  in  support  of  the  objection  the  counsel  has  cited 
the  case  of  Paraona  v.  Winslow,  6  Mass.  169  f4  Am.  Dec.  107]. 
Hence,  it  has  been  argued,  the  will  ought  not  to  be  allowed. 
Without  giving  any  opinion  as  to  the  effect  of  the  above  men- 
tioned condition  or  restriction,  either  as  it  may  regard  the  estate 
devised  to  the  appellant,  or  the  subsequent  devise  and  leg« 
acies  to  the  several  children,  we  would  answer  the  argument  by 
merely  observing,  that  so  far  as  the  construction  of  the  will,  or 
any  particular  clauses  in  it,  may  be  a  subject  of  judicial  inquiry^ 
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it  is  one  of  purely  common  law  jurisdiction,  and  not  a  question 
examinable  by  us,  sitting  as  the  supreme  court  of  probate.  On 
the  contrary,  the  question  whether  an  instrument,  purporting 
to  be  a  last  'will  and  testament,  ought  to  be  approved  and  air 
lowed  as  such,  is  one  of  purely  probate  jurisdiction,  and  so  not 
examinable  by  us  in  virtue  of  our  common  law  jurisdiction. 
This  distinction  is  well  settled  and  established  by  our  statute 
and  uniform  practice,  as  well  as  by  the  following  decisions:  Os- 
good V.  Breed,  12  Mass.  625;  Dublin  v.  Chadboum,  16  Id.  433; 
Laughion  v.  Atkins,  1  Pick.  535;  and  Shumway  v.  Eolbrook,  Id. 
114  [11  Am.  Dec.  153].  This  objection  must  share  the  same 
hie,  and  fail  as  the  preceding;  and  the  consequence  is  that  the 
decree  appealed  from  must  be  reversed,  and  the  will  approved 
and  allowed,  and  an  exemplification  of  this  decree  be  remitted 
to  the  probate  court,  that  such  proceedings  may  there  be  had, 
touching  said  will,  and  in  conf  onnity  to  said  decree  as  the  law 
requires. 
Decree  reversed,  and  the  will  approved  and  allowed. 

What  Ikyluzncb  or  Importunttt  invalidates  Wnx.— The  quertion  as 
to  when  a  will  ia  to  be  prononnoed  invalid  because  of  undue  influence  or  ex- 
eemve  importunity  exercised  upon  the  testator,  in  the  act  of  making  it,  is 
one  of  very  great  difficulty.  Indeed,  the  cases  are  so  varied  in  their  circum- 
vtanoes,  and  each  depends  so  much  upon  its  own  particular  facts,  that  it  is 
almost  impossible  to  deduce  any  rule  from  them  which  will  not  be  so  general 
as  to  be  of  little  practical  utility.  As  Judge  Redfield  remarks,  1  BedL  on 
WiUs,  526:  *'  The  cases  which  have  been  decided  upon  this  point  are  almost 
infinite  in  number  and  variety."  In  this  multitude  of  adjudications  upon  the 
subject  it  is  not  surprising  that  the  boundaries  which  different  courts  have 
undertaken  to  mark  out  between  cases  in  which  the  influence  exercised  upon 
a  testator  is  to  be  pronounced  undue,  and  those  in  which  it  is  to  be  regarded 
as  fair  and  legitimate,  are  often  indistinct  and  sometimes  confused.  "  It  is 
impossible,*'  says  Earl,  J.,  delivering  the  opinion  of  the  court  in  JRoUwctgen  v. 
BoUwagen,  63  N.  Y.  50i,  "to  define  or  describe  with  precision  and  exactness 
what  is  undue  influence,  what  the  quality  and  the  extent  of  the  power  of  one 
mind  over  another  must  be  to  make  it  'undue'  in  the  sense  of  the  law  when 
exerted  in  making  a  wilL  like  the  question  of  insanity,  it  is  to  some  degree 
open  and  vague  and  must  be  decided  by  the  application  of  sound  principles 
and  gmod  sense  to  the  facte  of  each  case:  Lynch  v.  Clements,  24  N.  J.  Eq^ 
431.*- 

HoKXST  Iktkrcession,  Abgitment  and  Pxbsuasion,  addressed  to  the  un* 
derstanding,  conscience  or  affections  of  the  testetor,  not  oontroUing  hia  will 
against  his  judgment  or  inclinations,  and  not  coupled  with  any  fraud  or  im* 
position,  will  not  amount  to  undue  influence  even  though  urged  beyond  the 
bounds  of  strict  propriety:  Rogtra  v.  Diamond,  13  Ark.  474;  Dickii$y,  Carter, 
42  IlL  376;  Toe  v.  MeCord,  74  Id.  33;  Rutherford  v.  Morrie,  77  Id.  897; 
Rabb  V.  Graham,  43  Ind.  1;  Bundy  v.  McKnighi,  48  Id.  502;  Jloff^e  EetaU, 
2  BrawBt.  (Pa.)  450;  MaJtUr  qf  Jaekman*e  Will,  26  Wis.  104;  1  Redf.  on 
Wills,  520,  and  cases  cited.  Says  Til^^mian,  C.  J.,  in  MUler  v.  MiOtr,  8  Am. 
Am.  Bao.  Vol.  XVX->17 
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Dea  651;  a  C,  3  Serg.  k  B.  267;  Bedf.  Am.  Caa.  on  Wills,  410:  "The  pro- 
caring  a  will  to  be  made,  nnlesa  by  foal  means,  is  nothing  against  its  validity. 
*  *  *  A  nukn  has  a  right,  by  fair  argament  or  persnasion,  to  indnce  an- 
other to  make  a  will,  and  even  to  make  it  in  his  own  favor."  In  the  same 
case,  Dancan,  J.,  says:  "Liflaence,  persnasion  may  be  fairly  nsed.  A  will 
may  be  honestly  procnred.  Many  wills,  indeed,  woald  be  destroyed  if  yoia 
Inqnire  into  the  degrees  of  inflaence  and  persnasion.  A  will  procnred  by 
circamvention  will  be  set  aside;  bat  a  will  procured  by  honest  means,  by 
acts  of  kindness,  attention,  and  by  importnnate  persuasion  which  delicate 
minds  woold  shrink  from,  woold  not  be  set  aside  on  this  ground  alone.*' 
Much  less  will  modest  and  seemly  persuasion  have  the  effect  to  invalidate  a 
testamentary  disposition:  Lucas  v.  Cannon,  13  Bush,  650.  One  has  a  lawful 
right  to  move  another  by  fair  means  to  make  him  his  executor,  or  to  give  him 
his  goods:   Walker  v.  Hvnier,  7  €U.  364. 

A  very  satisfactory  statement  of  the  true  limits  of  legitimate  persnasion 
in  such  cases  is  found  in  the  learned  opinion  of  Buchanan,  J.,  in  Davit 
V.  CalveH,  5  GUI  &  J.  269;  S.  C,  Bedf.  Am.  Gas.  on  WiUs,  420.  After 
remarking  that  importunity  and  undue  influence  may  be  fraudulently  ex- 
erted, but  that  they  are  not  inseparably  connected  with  fraud,  he  says: 
"Nor  is  it  every  degree  of  importunity  that  is  sufficient  to  invalidate  a  will 
or  testament.  Honest  and  moderate  intercession  or  persuasion,  or  flattery 
unaccompanied  by  fraud  or  deceit,  and  where  the  testator  has  not  been 
threatened  or  put  in  fear  by  the  flatterer  or  persuader,  or  his  power  or  domin- 
ion over  him,  will  not  have  that  effect.  That  there  may  be  great  and  over- 
ruling importunity  and  undue  influence  without  fraud,  which,  when  estab- 
lished, may  and  ought  to  have  effect  (under  circumstances)  to  avoid  a  will  or 
testament;  such  as  the  immoderate,  persevering,  and  begging  importunities 
and  flattery  of  a  wife  who  will  take  no  denial,  pressed  upon  an  old  and  feeble 
man,  which  may  be  better  imagined  than  described;  or  dominion  obtained 
over  the  testator  under  the  influence  of  fear,  produced  by  threats,  violence, 
or  ill  treatment.  In  neither  of  those  instances  may  there  be  any  direct  fraud* 
but  an  overruling  influence  upon  the  mind  and  feelings  of  a  testator,  accord- 
ing to  the  degree  of  his  judgment  and  firmness." 

The  doctrine  is  also  laid  down  with  great  clearness  by  Lumpkin,  J.,  in 
PoUs  V.  House,  6  €U.  359,  quoting  in  part  the  language  used  by  Mellen,  C.  J.» 
in  Small  v.  Small,  supra.  He  says:  "  With  respect  to  a  will  alleged  to  have 
been  obtained  by  undue  influence,  I  would  remark,  that  it  is  not  unlawful  for 
a  person  by  honest  intercession  and  persuasion  to  procure  a  will  in  favor  of 
himself  or  another;  neither  is  it  to  induce  the  testator  by  fair  and  flattering 
speeches;  for  though  persuasion  may  be  employed  to  induce  the  dispositions 
in  a  will,  this  does  not  amount  to  influence  in  the  legal  sense.  If  a  wife,  by 
her  virtues,  has  gained  such  an  ascendancy  over  her  husband,  and  so  riveted 
his  affections  that  her  good  pleasure  is  a  law  to  him,  such  an  inflaence  can 
never  be  a  reason  for  impeaching  a  will  made  in  her  favor,  even  to  the  exclu- 
sion of  the  residue  of  his  family.  Nor  would  it  be  safe  to  set  aside  a  will  on 
the  ground  of  influence,  importunity,  or  undue  advantage  taken  of  the  testa- 
tor by  his  wife,  though  it  should  be  proved  that  she  possessed  a  powerful  in- 
fluence over  his  mind  and  conduct,  in  the  general  concerns  of  life;  but  where 
persuasion  is  used  with  a  testator  on  his  death-bed,  when  even  a  word  dis- 
tracts him,  it  may  amount  to  moral  force,  and  may  inspire  fear:  4  Gieenl. 
229." 

Where  the  persuasion  does  not  proceed  from  selfish  or  interested  motives, 
and  is  used  merely  to  induce  the  testator  to  make  just  provision  for  other 
persons  who  are  the  natural  objects  of  his  bounty,  it  is  not  only  lawful  but 
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laadable;  as  in  Harrkon's  Wiil,  1  B.  Mon.  351,  where  a  loii  of  the  testator 
penoaded  him  to  give  a  part  of  his  estate  to  the  children  of  a  deceased  sister, 
who  were  in  straightened  drcnmstanoes,  the  testator's  own  children  all  being 
well  to  da 

In  th«t  case,  Ewing,  J.,  said:  "This  was  an  inflnenoe  worfchily  exerfced, 
free  from  selfish  or  sinister  ends,  and  in  behalf  of  others,  who  were  as  worthy 
objects  of  the  testator's  bounty  as  any  of  his  own  children,  and  which  snb- 
trsotod  from  the  provision  which  the  parent  designed  for  the  sons.  We  can 
not  believe  that  each  an  inflnenoe  should  condemn  a  wilL  If  by  argament 
or  reasons  presented  to  the  mind  of  a  parent,  by  children  or  others,  he  be- 
comes oonyinced,  and  makes  his  will  accordingly,  it  is  no  less  his  will  than 
if  made  by  the  Tolontary  action  of  his  own  mind,  independent  of  such  arga- 
meats  or  reasons.  A  man  may  be  aided  by  the  views  of  others  in  coming  to 
a  JQst  conelnsion  in  this  matter  of  disposing  of  his  property  by  will,  as  well 
ss  in  any  other  transactions  in  life;  and  if  the  influence  thus  attempted  is 
disinterested,  no  inference  can  arise  that  it  was  unduly  or  improperly  exe- 
cuted, or  that  the  devisor  was  deceived  or  deluded  by  unfair  means  into  the 
publication  of  a  will  variant  from  his  then  deliberate  judgment." 

Intluekob  Gaiszd  bt  Kindness  and  AvvBcnoN  will  not  be  regarded  as 
"undue,"  if  no  imposition  or  fraud  be  practiced,  even  though  it  induce  the 
testator  to  make  an  unequal  and  unjust  disposition  of  his  property  in  favor 
of  those  who  have  contributed  to  his  comfort  and  ministered  to  his  wants,  if 
such  disposition  is  voluntarily  made:  Matter  qf  Olee»pin*8  Will,  26  N.  J.  Eq. 
023;  Barnes  v.  Barnes,  66  Me,  297,  approving  the  principal  case.     Indeed, 
the  fact  that  a  testetor  bestows  the  bulk  of  his  property  upon  those  who  are 
around  him,  and  who  have  attended  upon  him  and  cared  for  him,  to  the  ex- 
clusion of  others  at  a  distance,  furnishes  a  presumption  in  favor  of  the  will, 
rather  than  against  it:  Remsen  v.  Brmckerhoff,  26  Wend.  340,  per  Verplanck, 
senator.     Such  a  disposition  is  naturaL     "  Kind  and  respectful  attentions 
and  ministrations  to  the  wante  and  infirmities  of  age,  necessarily  have  their 
influence  in  favor  of  persons  bestowing  them:"  Meeker  v.  Meeker,  75  HI.  260, 
per  Walker,  C.  J.    Confidential  relations  existing  between  the  testetor  and 
beneficiary  do  not  alone  furnish  any  presumption  of  undue  infiuence:  Lee  v. 
Xee,  71  K.  0.  139.     Nor  does  the  fact  that  the  testetor  on  his  death-bed  was 
surrounded  by  beneficiaries  in  his  will:  Bundy  v.  McKnigfU,  43  Ind.  602. 
Nor  the  fact  that  the  testetrix  was  dependent  upon  her  daughter,  in  whose 
favor  the  will  was  executed,  in  all  domestic  and  pecuniary  afiisdrs:  Bleecker 
V.  Lynch,  1  Bradf.  458.    Kor  that  the  testetor,  an  old  and  helpless  man, 
made  his  will  in  favor  of  a  son  who  had  for  years  oared  for  him  and  attended 
to  all  his  business  afiEairs,  his  other  children  having  forsaken  him:  ElUotCs 
Will,  2  J.  J.  Marsh.  340;  S.  C,  Redl  Am.  Cas.  on  Wills,  434.     To  the  same 
purpose,  see  BtOher/ard  v.  Morris,  77  HL  397.     A  change  in  the  will  to 
gratify  the  wishes  of  an  afTectionate  wife  does  not  warrant  a  presumption  of 
undue  influence:  Bcmkin  v.  Rankin,  61  Mo.  295.    Kor  the  fact  that  nearly 
the  whole  estete  was  given  to  a  second  wife,  to  the  exclusion  of  a  child  of 
the  first  wife:  Jackson  v.  Jackson,  39  K.  Y.  153.     A  second  wife  may  right- 
fully exercise  the  proper  influence  of  her  position  to  procure  a  preference  in  her 
husband's  will  for  her  own  children  over  those  of  the  first  wife:  Carmichael 
V.  Reed,  45  HI  106.     An  unequal,  or  even  unjust,  disposition  of  property 
prompted  by  gratitude,  afiection  or  esteem  can  not  be  said  to  proceed  from 
undue  influence:  Seffuine  v.  Seguine,  3  Keyes,  663.     It  would  be  a  great  re« 
proach  to  the  law  if  in  ite  jealous  watehfulness  over  the  freedom  of  testa* 
mentary  disposition,  it  should  deprive  age  and  infirmity  of  the  kindly  min* 
istratioDS  of  aflfection,  or  of  the  power  of  rewarding  those  who  bestow  them. 
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Undtts  Invluence  icusT  DzsTBOT  Free  Agekct. — ^It  ib  well  nettled  that 
in  order  to  avoid  a  will  on  the  ground  of  undue  influence  it  must  appear  that 
the  testator's  free  agency  was  destroyed,  and  that  his  will  was  oTerbome  by 
excessive  importunity,  imposition  or  fraud,  so  that  the  will  does  not  in  fact 
express  his  wishes  as  to  the  disposition  of  his  property,  hut  those  of  the  per^ 
son  exercising  the  influence:  Leverett  v.  Carlisle,  19  Ala.  80;  Oiibert  v.  QU' 
beH,  22  Id.  629;  Jhmlap  v.  RMnaon,  28  Id.  100;  Taylor  v.  Kelly,  31  Id.  59; 
Pool  V.  Pool,  35  Id.  12;  HaU  v.  HaU,  38  Id.  131;  Le^)er  v.  Taylor,  47  Id. 
221;  Kmworthy  v.  Williams,  5  Ind.  375;  Noble  v.  Enos,  19  Id.  72;  Babb  v. 
Cfraham,  43  Id.  1;  Bundy  v.  MeKnighl,  48  Id.  502;  Boe  v.  Taylor,  45  CL  485; 
Buther/ord  v.  Morris,  77  Id.  397;  AUmon  v.  Pigg,  82  Id.  149;  Lucas  v.  Can- 
non,  13  Bush.  850;  Barnes  v.  Barnes,  66  Me.  297;  J>avis  v.  Calvert,  5  Gill  & 
J.  302;  Tyson  v.  Tyson,  37  Md.  567;  Monroe  v.  Barclay,  17  Ohio  St.  302;  8. 
C,  Eedf.  Am.  Gas.  on  Wills,  442;  Broume  v.  MolUsUm,  8  Whart  129;  ffog^s 
Estate,  2  Brewst.  450;  Eckert  v.  Flotcry,  43  Pa.  St.  46;  S.  C,  Bedf.  Am.  Gas. 
on  Wills,  418;  Farr  v.  Thompson,  Cheves,  37;  O'NeaU  v.  ^arr,  1  Bich.  80; 
Gardner  v.  Gardner,  22  Wend.  526;  Seguine  v.  S'tej^tMie,  3  Keyes,  663;  Oar- 
diner  v.  Gardiner,  34  N.  Y.  155;  Bridb  v.  J?ridk,  66  Id.  144;  BoUwagen  v. 
BoUufogen,  63  Id.  504;  Childrent^  Aid  8oc  v.  Loveridge,  70  Id.  387;  ifai^ 
<erq/'.^acibiia7i'«  B^i^,  26  Wis.  104;  Tobin  v.  Jenkins,  29  Ark.  151;  Kinleside 
V.  Harrison,  2  PhilL  551;  iSbW  i9«/2on  v.  Hopwood,  1  Post,  ft  P.  578;  1  Bedf. 
on  Wills,  518,  et  seq,,  and  cases  cited.  The  testator  must  be  constrained  to 
do  the  act  against  his  will:  Babb  v.  Graham,  43  Ind.  1.  The  undue  influ- 
ence must  amount  to  moral  coercion:  Eckert  v.  Flotory,  43  Pa.  St.  46;  S.  C, 
Bedf.  Am.  Oas.  on  Wills,  418;  Barnes  v.  Bcprnes,  66  Me.  297;  Childrens'  Aid 
Soc  V.  Loveridge,  70  N.  Y.  387.  "  There  must  be  imprisonment  of  the  body 
or  mind:"  Browne  v.  MolUston,  3  Whart  129.  Says  Sir  John  Nicholl,  in 
Kinleside  v.  Harrison,  2  PhilL  551:  "I  may  perhaps  preliminarily  observe 
that  importunity,  in  its  correct  legal  acceptation,  must  be  in  such  a  degree 
as  to  take  away  from  the  testator  free  agency;  it  must  be  such  impor- 
tunity as  he  is  too  weak  to  resist;  such  as  will  render  the  act  no  longer  the 
act  of  the  deceased,  not  the  free  act  of  a  capable  testator,  in  order  to  invali- 
date an  instrument." 

The  doctrine  of  the  cases  on  this  point  is  well  stated  by  Miller,  J.,  deliv- 
ering the  opinion  of  the  court  in  Childrens*  Aid  Soc  v.  Loveridge,  70  N.  Y. 
387,  where  he  says:  *'  In  order  to  avoid  a  wUl  upon  any  such  ground,  it  must 
be  shown  that  the  influence  exercised  amounted  to  a  moral  coercion,  which 
restrained  independent  action  and  destroyed  free  agency,  or  which,  by  im- 
portunity which  could  not  be  resisted,  constrained  the  testator  to  do  that 
which  was  against  his  free  will  and  desire,  but  which  he  was  unable  to  refuse 
or  too  weak  to  resist.  It  must  not  be  the  promptings  of  affection;  the  desire 
of  gratifying  the  wishes  of  another;  the  ties  of  attachment  arising  &om  con- 
sanguinity, or  the  memory  of  kind  acts  and  friendly  offices,  but  a  coenrion 
produced  by  importunity,  or  by  a  silent  resistless  power  which  the  strong  will 
often  exercises  over  the  weak  and  infirm,  and  which  could  not  be  resisted,  so 
that  the  motive  was  tantamount  to  force  or  fear:  1  Jarm.  on  Wills,  36^  37; 
Gardiner  v.  Gardiner,  34  K.  Y.  155;  Seguine  v.  Seguine,  3  Keyes,  663;  Brick 
V,  Brick,  MN.  Y.  144." 

The  motive  of  the  testator's  action  must  be  "tantamount  to  force  or 
fear:"  Trumbull  v.  GOhons,  22  N.  J.  L.  (2  Zab.)  117.  This  subjugation  of 
the  testator's  will  *'may  be  accomplished  by  persuasions,  importunities,  force, 
threats  or  coercion  of  such  character  and  degree  that  they  cannot  be  resisted:" 
Bundy  v.  M^Knight,  48  Ind.  502.    The  importunity  which  will  have  the 
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effect  to  invalidate  a  will  made  under  its  influence,  must  bo  an  unlawful  im- 
portunity, either  in  the  manner  or  the  motive  of  its  exercise:  Potts  v.  Houae, 
6  Ga.  358.  It  was  said  in  Marshall  v.  FUnn,  4  Jones  L.  (N.  C.)  199;  S.  C, 
3edf.  Am.  Caa.  on  Wills,  413,  that  "  the  only  influence  which  the  law  con- 
demns, and  which  destroys  the  validity  of  a  will,  is  a  fraudulent  influence 
controlling  the  mind  of  the  testator,  so  as  to  induce  him  to  make  a  will, 
which  he  otherwise  would  not  have  made."  By  "fraudulent  influence'*  it  is 
probably  meant  in  this  case  that  the  influence  must  have  been  designed  to 
procure  the  making  of  a  will  essentially  different  from  that  which  the  testator 
wonld  have  made,  if  left  to  himself. 

Influkncb  must  be  Sfeciallt  Dibbcted  to  Makino  or  Will. — ^To  avoid 
a  will  on  the  ground  of  undue  influence,  it  must  undoubtedly  appear  that  the 
influence  was  exerted  upon  the  very  act  of  making  the  will.    The  fact  that  the 
testator  was  under  the  general  and  even  controlling  influence  of  another  per- 
son in  the  conduct  of  his  affairs,  will  not  suffice  to  invalidate  the  will,  unless 
that  influence  was  specifically  exerted  upon  the  testamentary  act:  Hogt^s 
Estate^  2  Brewst  450;  MeMahon  v.  Ryan,  20  Pa.  St.  329;  S.  C,  Redf.  Am. 
Cas.  on  Wills,  417;  EcheH  v.  Fiowry,  43  Pa.  St.  46;  S.  C,  Redf.  Am.  Gas.  on 
Wills,  418;  SegwM  y.  Segume,  3  Keyes,  663;  Carroll  v.  Norton,  3  Bradf.  320; 
Hazard  v.  Hazard,  5  Thomp.  ft  C.  79;  S.  C,  2  Hun,  445;  Rutherford  v. 
Morrifi,  TJ  TIL  397.     What  is  said  in  the  principal  case  on  this  point  is  referred 
to  with  approval  by  Judge  Bedfield  in  1  Bedf .  on  Wills,  522,  note  32,  where 
he  says,  speaking  of  SmaU  v.  Smalt  "  This  is  an  important  case,  and  the 
opinion  by  0.  J.  Mellen  affords  an  able  commentary  upon  the  law."    Then, 
after  quoting  a  part  of  the  chief  justice*8  opinion,  he  continues:  **  This  seems 
to  define  the  true  limits  of  influence  to  avoid  a  will.    It  is  not  sufficient  to 
show  that  such  general  influence  existed  to  any  extent,  unless  there  is  proof 
that  it  was  exerted  in  procuring  the  particular  testamentary  act  in  question." 
Proof  of  "undue  influence  long  past  and  gone,  and  in  no  way  shown  to  be 
eonnected  with  the  testamentary  act,"  is  not  evidence  to  impeach  the  validity 
of  a  will:  P«r  Woodward,  J.,  in  MeMahon  v.  Ryan,  20  Pa.  St  321;  S.  C. 
Redf.  Am.  Cas.  on  Wills,  417.     Undoubtedly,  however,  where  such  a  general 
influence  is  shown  to  exist,  and  the  will  is  unduly  favorable  to  the  party  pos- 
sissing  such  influence,  the  inference  is  strong  that  the  influence  was  directly 
us«d  to  procure  the  wilL     The  observations  of  Judge  Redfield  on  this  point 
aie  unquestionably  sound.     He  says,  1  Redl  on  Wills,  522,  note  32:  *'  Where 
tl  e  influence  is  shown  to  have  been  absolute  and  irresistible  over  the  testator 
ii)ion  general  subjects,  and  there  were  constant  opportunities  of  exerting  such 
XLJlnenoe,  and  the  will  is  unreasonably  and  extravagantly  in  favor  of  the 
ptfty  possessing  such  influence,  the  inference  is  legitimate  that  it  was  the 
r jsnlt  of  that  influence.    And  such  is  unquestionably  the  fair  conclusion  in 
ijost  cases,  even  although  there  should  be  probable  evidence  that  no  effort 
had  been  made  in  that  direction  for  some  considerable  period  before  the  will, 
by  the  perwn  possessing  the  control  of  the  testator,  and  in  whose  favor  the 
will  is  made,  as  if  it  were  executed  in  the  temporary  absence  of  such  person. 
The  obvious  and  natural  connection  between  the  power  to  control  and  the 
testamentary  act  being  established,  although  mainly  by  their  coincidence  and 
adaptation  to  each  other,  the  presumption  will  naturally  arise  that  the  tem- 
porary withdrawal  of  such  effort  at  influence  did  not  relieve  the  testator 
wholly  from  its  effects:  See,  also,  Rabb  v.  Graham,  43  Ind.   1;  Seguine  v. 
Seguine,  4  Abb.  App.  Dec.  191." 

A  somewhat  similar,  though,  perhaps,  lees  accurate  statement  of  the  same 
principle  is  made  by  Scott,  J.,  delivering  the  opinion  of  the  court  in  Taylor  v. 

WWmm,  20  Ma  306;  8.  C,  BedL  Am.  Cas.  on  Wills,  412,  where  he  uses  the 
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following  language:  "Where  a  will  is  impeached  for  undue  influence  exer- 
cised over  a  weak  intellect^  and  that,  too,  by  one  holding  the  dose  and  con- 
stant relationship  of  a  wife,  it  is  not  sufficient  to  show  that  the  testator  was 
not  under  restraint  at  the  moment  of  the  execution  of  the  wilL  Such  is  the 
nature  of  the  human  mind,  that  when  it  has  been  habituated  to  the  influence 
of  another  it  will  yield  to  that  influence  and  suffer  it  to  have  its  effect,  al- 
though the  person  in  the  habit  of  its  exercise  may  not  be  present,  or  exert  it 
at  the  time  an  act  is  done.  So  that  the  inquiiy,  in  such  cases,  is  not  whether 
an  undue  influence  was  exerted  at  the  time  of  the  execution  of  the  wUl,  but 
whether  an  influence  had  been  acquired,  and  did  operate  in  the  disposition  of 
his  property  by  the  testator:"  See,  also,  Davis  v.  Calvert,  5  GiU  ft  J.  269; 
a  C,  Red!  Am.  Gas.  on  Wills,  420. 

Thb  Ornsbal  Eule  Deduced  fbom  the  Oases  by  Judge  Bedfleld  is  thai 
undue  influence  to  avoid  a  will  must  be  such  as:  "  I.  To  destroy  the  freedom 
of  the  testator's  will,  and  thus  render  his  act,  obviously,  mors  the  offspring 
of  the  will  of  others  than  of  his;  2.  That  it  must  be  an  influence  specially 
directed  towards  the  object  of  procuring  a  wUl  in  favor  of  particular  parties; 
3.  If  any  degree  of  free  agency,  or  capacity,  remained  in  the  testator,  so  that, 
when  left  to  himself,  he  was  capable  of  making  a  valid  will,  then  the  influ- 
ence, which  so  controls  him  as  to  render  his  making  a  will  of  no  effect,  must 
be  such  as  was  intended  to  mislead  him  to  the  extent  of  making  a  will  essen- 
tially contrary  to  his  duty;  and  it  must  have  proved  successful  to  some  extent 
certainly.*'  This  rule  is  approved  and  applied  in  AUnum  v.  Pigg,  82  HI.  149; 
see,  also,  Oardiner  v.  Oardiner,  34  N.  Y.  155,  and  Roe  v.  Tayhr,  45  III  491. 
It  is  proper  to  remark,  however,  that  although  generally,  if  not  universally, 
a  will  which  is  pronounced  invalid  as  having  been  procured  by  undue  influ- 
ence, is  in  fact,  one  which  is  ''essentially  contrary  "  to  the  testator's  duty 
in  some  particular,  yet  it  is  no  doubt  true,  that  even  if  a  testator  should 
really  make  a  just  and  proper  will  under  the  influence  of  such  moral  coercion 
by  means  of  threats,  imposition,  fraud,  or  excessive  importunity,  that  it  did 
not  express  his  intentions,  but  those  of  the  person  who  procured  it  to  be 
made,  such  a  will  would  be  void.  Unquestionably  a  testator  has  a  legal  right 
to  make  an  unjust  disposition  of  his  estate  if  he  will;  and  if  he  do  otherwise^ 
by  reason  of  compulsion  or  constraint  of  any  kind,  or  of  any  fraud  or  artifice,, 
the  act  is  not  his  wilL 

The  cases  illustrating  the  varied  applications  of  the  principles  enunciated 
in  the  rule  laid  down  by  Judge  Bedfleld  are  exceedingly  numerous.  In  addi- 
tion to  those  already  cited  in  the  course  of  this  note  the  following  are  her» 
referred  to:  Hanoood  v.  BaJur,  3  Moore,  P.  C.  282;  TyUr  v.  Oardiner,  3S 
N.  Y.  559;  Heynolds  v.  Moot,  62  Barb.  250;  Marvin  v.  Marvin,  3  Abb.  App. 
Dec.  192;  Biekneil  v.  Bickneil,  2  Thomp.  ft  0.  96;  Dennis  v.  Wedees,  51  Ga. 
24;  Wisener  v.  Maupin,  58  Tenn.  342;  see,  also  the  cases  cited  in  I  Bedf .  oi^ 
Willi,  518  et  seq. 

Undue  Inflitenge  as  Belated  to  Mental  Oapaoitt. — The  undue  influ- 
ence which  will  invalidate  a  will  depends  to  a  very  oonsidenible  extent  upoD 
the  intellectual  capacity  and  firmness,  or  facility  of  disposition  of  the  testator. 
Obviously,  it  requires  much  less  influence  to  control  the  will  of  a  person  of 
weak  mind  and  infirm  purpose  than  one  of  vigorous  intellect  and  determined 
character:  RoU/wagen  v.  RoUwagen,  63  K.  Y.  504;  Rabb  v.  Cfraham,  43  Ind. 
1;  Walier  v.  Hunter,  17  Ga.  364;  Ekikert  v.  FUnory,  43  Pa.  St.  46;  B.  0.. 
BedL  Am.  Cas.  on  Wills,.  418.  Indeed,  this  question  of  undue  influence 
generally  arises  only  in  cases  where  the  testator  is  a  person  of  impaired 
mental  power  and  irresolute  disposition.    In  such  a  case^  if  there  are  anj 
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eneimisbuices  indicating  that  the  testator  was  acting  under  any  influence 
from  another  penon  in  dieposing  of  his  property,  the  oonrfc  will  look  yexy 
eloeely  into  the  facta:  WUliafiM  v.  Hunter^  17  Ga.  364;  bat  mental  weakness 
will  not  of  itself  wanant  any  presumption  of  undue  influence:  Eekert  ▼. 
Ftownf,  43  Pa.  St.  46;  &  C,  Bedl  Am.  Cas.  on  Wills,  418. 

iLUCrr  BlLATIONS  BXrWEBN  TiSTATOB  AND  BXNEIICIABT. — ^WhCTC  a  tCS- 

tator  makes  a  will  in  favor  of  one  who  held  illicit  relations  with  him,  to  the 
ezdosion  of  his  lawful  heirs,  that  fact  is  a  circumstance  to  be  considered  by 
the  jury  in  determining  the  question  of  undue  influence:  Dean  y.  Negley,  41 
Fk  St.  312;  &  C,  Bedl  Am.  Cas.  on  Wills,  439;  M&nroe  v.  Barclay,  17  Ohio 
St  302;  S.  C,  Bedf.  Am.  Cas.  on  Wills,  442;  Main  v.  Byder,  84  Pa.  St.  217. 
Liflnence  which  might  be  properly  exercised  by  a  wife  may  be  undue  if  ex- 
erted by  a  nustress:  Kessinger  v.  Keatmgtr^  37  Ind.  341.  And  where  there 
is  evidence  that  one  holding  unlawful  relations  with  the  testator  has  induced 
him  to  provide  for  her  children  by  pretending  that  they  are  his,  the  will 
will  be  Avoided:  Daw  v.  Cahert,  5  Gill  ft  J.  269;  S.  C,  Bedf.  Am.  Cas.  on 
WiUsy  420.  But  a  reasonable  and  proper  provision  for  an  illegitimate  child, 
at  the  instance  of  the  mother,  will  create  no  presumption  of  undue  influence: 
Rudy  V.  Ulrieh,  69  Pa.  St.  177.  And  if  there  was  in  fact  no  improper,  influ- 
ence, the  mere  existence  of  illicit  relations  between  the  testator  and  devisee 
win  not  invalidate  the  will:  0*NeaU  v.  Farr,  1  Bich.  80;  DiekU  v.  Carter, 
42  BL  376u  And  generally,  though  the  existence  of  such  relations  is  a  fact  to 
go  to  the  Jury  upon  the  question  of  undue  influence,  no  definite  weight  can 
be  asngned  to  it:  Ifotiiv.  Byder,  WBa.  St.  217. 
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OwBXR  09  Ymbbsl,  whzn  NOT  LIABLE. — If  a  vcsscl  is  let  to  the  master,  on 
the  shares,  he  victualing,  manning  her  and  paying  a  part  of  the  port 
charges,  and  having  absolute  control  of  her,  but  yielding  as  compensa* 
tion  for  the  use  a  part  of  the  net  earnings,  the  liability  of  the  general 
owners  ceases.    The  master,  in  snch  a  case,  is  the  owner  pro  hoc  vice, 

PABmBSBiP,  WHAT  18  NOT. — ^If  the  owners  of  a  vessel  let  her  to  the  master, 
accepting  as  their  compensation  for  her  use,  a  certain  portion  of  the  net 
profits,  this  does  not  create  a  partnership. 

AjBSUMPsrr  brought  in  the  court  of  common  pleas  against  the 
defendants,  owners  of  the  brig  Milo,  for  the  price  of  certain 
boards  alleged  to  haye  been  sold  and  delivered  to  them.  It  ap- 
peared that  Hall,  the  master  of  the  brig,  purchased  the  boards 
for  dunnage  for  a  certain  yoyage.  The  defendants  insisted  that 
Hall  had  hired  the  brig  and  was  the  owner  pro  hoc  vice,  and  was, 
therefore,  liable  for  the  price  of  the  boards.  The  plaintiffs  of- 
fered the  said  Hall  as  a  witness,  but  the  defendants  objected  to 
his  competency,  on  the  ground  of  interest.  The  objection  was, 
howeyer,  oyerruled.  The  substance  of  the  witness's  testimonj 
is  sufficiently  stated  in  the  opinion. 
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The  defendants  prayed  the  judge  to  instruct  the  jury  thai 
Hall  had  no  authority  to  bind  them,  that  there  was  no  copart- 
nership between  them  and  him,  and  that  they  were  not  liable  in 
this  action.  The  judge,  however,  charged  that  if  the  jury  were 
satisfied  that  when  the  boards  were  purchased,  and  during  the 
yoyage,  the  defendants  continued  to  have  control  of  the  vessel, 
and  directed  or  assented  to  the  purchase.  Hall,  merely  acting 
as  master,  receiving  half  the  net  earnings  for  his  wages,  the  de* 
fendants  were  liable;  and  that  if  they  should  find  that  Hall  and 
the  defendants  were  jointly  interested  in  the  voyage  and  cargo, 
the  boards  having  been  procured  on  their  joint  account  and  with 
the  defendants'  assent,  and  that  they  were  to  share  the  profits 
and  divide  the  losses,  this  constituted  them  copartners,  and  the 
defendants  were  liable  though  Hall  was  not  joined;  but  that  if 
they  believed  that  Hall  had  chartered  or  hired  the  vessel  for  the 
Toyage,  he  to  pay  for  the  charter  one  half  the  net  earnings,  and 
to  have  the  exclusive  control  and  management  of  the  vessel,  he 
became  thereby  the  owner  for  that  yoyage,  and  was  alone  liable 
for  the  cargo.  Verdict  for  the  plainti£F.  The  defendants  filed 
exceptions  to  the  instructions. 

Buggies,  for  the  exceptions. 

Alien,  contra. 

By  Court,  Weston,  J,  The  defendants,  if  liable  in  this  ac- 
tion, must  be  charged  upon  one  of  three  grounds:  As  owners 
of  the  yessel;  as  copartners  with  the  master  in  the  shipment 
and  yoyage;  or  as  having  specially  authorized  the  master  to 
purchase  the  boards,  for  the  value  of  which  this  action  is 
brought,  on  their  credit.  Hall,  the  master,  testifies  that  he 
took  the  brig  on  shares;  that  the  terms  were  not  the  subject  of 
express  stipulation,  either  in  writing  or  otherwise;  but  that  he 
expected  to  have  her  according  to  the  uniform  usage  of  letting 
coasting  vessels  in  St.  George's  river,  from  which  he  sailed, 
and  in  the  vicinity;  by  which  the  master  is  to  victual  and  man 
the  yessel,  to  pay  a  portion  of  the  port  charges,  and  to  yield  to 
the  owners,  for  her  hire,  a  certain  share  of  her  net  earnings. 
The  owners  must  have  had  the  same  understanding  of  the  terms 
in  this  case,  as  Hall  further  states  that  they  settled  with  him, 
according  to  his  yiews  of  the  contract.  It  appears  that  Hall 
thereupon  employed  the  vessel  at  his  pleasure  in  several  suc- 
cessive voyages,  until  she  was  finally  stranded  and  sold;  without 
communicating  with  the  general  owners  upon  the  subject  of  her 
employment,  or  receiving  any  instructions  whatever  from  them* 
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-According  to  the  cases  of  Beynolda  v.  Toppan,  16  Mass.  870  [8 
Am.  Deo.  110];  and  of  Taggard  y.  Loring,  16  Id.  836  [8  Am. 
Dec.  140];  especially  the  last.  Hall  must  be  regarded  as  the 
owner  of  the  brig  pro  hoc  vice,  and  while  she  thus  continued 
under  his  control,  the  liability  of  the  general  owners  ceased, 
and  was  transferred  to  him.  We  refer  to  these  cases  for  the 
reasoning  from  which  this  deduction  is  drawn.  The  same 
authorities  show  that  in  transactions  of  this  nature,  the  general 
owners  and  the  party  who  hires  and  employs  a  yessel  upon 
these  terms  are  nofc  to  be  deemed  copartners;  for  if  they  were, 
the  defendants  in  both  these  cases  must  have  been  held  liable, 
instead  of  being  exonerated.  That  an  agreement  of  this  kind 
does  not  constitute  a  partnership,  is  further  supported  by  the 
case  of  WUkinson  t.  Frazier,  4  Esp.  182;  and  of  Meyer  v.  Sharpe, 
5  Taun.  74. 

There  is  as  little  reason  to  charge  the  defendants  upon  any 
special  authority  given  to  Hall  to  purchase  a  cargo  upon  their 
credit.  The  only  evidence  to  this  point  arises  from  the  testi- 
mony of  Hall,  who  says  that  he,  not  being  able  to  find  freight. 
Brown,  one  of  the  defendants,  observed  to  him  that  he.  Hall, 
mast  look  out  for  a  cargo,  or  had  better  look  out  for  a  cargo. 
As  the  compensation  to  the  owners  for  the  use  of  their  vessel 
was  to  depend  on  her  employment,  it  was  for  their  interest  that 
she  should  not  be  delayed;  and  this  observation  of  Brown  can 
be  considered  as  nothing  more  than  the  intimation  of  a  wish  on 
his  part  that,  if  Hall  would  not  procure  a  cargo  on  freight,  he 
would  obtain  one  by  purchase.  Hall  further  states  that  he  pro- 
ceeded to  purchase  a  cargo;  but  had  no  conversation  with  the 
defendants  as  to  what  he  should  buy,  of  whom,  or  where  the 
vessel  should  go,  although  Brown,  one  of  the  defendants,  lived 
in  his  neighborhood.  He  adds,  it  is  true  that  he  told  the 
plaintiffs  to  charge  the  boards  to  the  owners,  and  that  he  did 
not  consider  that  he  was  liable  for  them  himself;  but  his  direc- 
tions or  opinion  can  have  no  effect  in  determining  the  extent 
of  his  legal  liability  or  theirs. 

Upon  this  view  of  the  evidence,  it  appears  to  us  that  the 
judge  of  the  common  pleas  should  have  instructed  the  jury,  as 
requested  by  the  counsel  for  the  defendants,  that  the  said  Hall 
had  no  authority  to  bind  them;  that  the  facts  proved  did  not 
constitute  a  copartnership;  and  that  the  defendants  were  not 
liable  in  this  action. 

We  have  not  deemed  it  necessary  to  consider  the  objection 
made  to  the  competency  of  the  witness,  being  satisfied  that  his 
testimony  is  insufficient  to  charge  the  defendants. 
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The  jury  not  having  been,  in  our  opinion,  properly  dixecied 
in  this  case,  the  exceptions  are  sustained,  the  verdict  set  aside, 
and  a  new  trial  ordered  at  the  bar  of  this  court. 


Owhxb's  Liabiutt  sob  Ma8txb*8  Gontbactb. — See,  on  this  point,  Ward 
T.  Cfreen^  pod^  and  omea  cited  in  the  note  thereto. 

LiABnjTT  or  OwNBB  or  Chabtebxd  yi88SL.~Thit  subject  ii  Hiscniied, 
and  nuuiy  of  the  oaaes  collected,  in  the  note  to  Pttfctn  v.  Bra^nerd,  18  Am. 
Dec  87. 


King  v.  Upton. 

ti  Obbirlbaf,  887.] 
FOBBKARANCB  TO  8US  18  ▲  SUTFIGIXNT  CONSIDEBATIOH  tO  Hlpport  A  pTOmlM 

to  pay  the  debt  of  another. 

Thb  CoN&mEBATioif  lOB  THB  PAYMENT  or  THB  Debt  or  Akothxb  need 
not  be  expreesed  in  writing. 

IiTTBRBST  or  WiTNBSSi  MoDB  or  Pboyino. — ^If,  at  the  taking  of  a  deposi- 
tion, the  adverse  party  interrogates  a  witness  tonohing  his  interest  in  the 
suit,  this  is  an  election  of  the  mode  of  pxx>of,  and  none  other  can  be  re- 
sorted to  at  the  triaL 

AssuHPsrr  upon  a  guaranty  signed  by  the  defendant  on  the 
back  of  a  note,  dated  March  8, 1820,  made  by  one  Jeduthun 
Upton,  payable  to  the  plaintiff  on  demand,  said  guaranty  being 
as  follows:  ''Boston,  December  2,  1820.  I  hereby  guarantee 
the  payment  of  the  within  note.''  The  consideration  of  said 
guaranty,  as  alleged  in  the  declaration,  is  stated  in  the  opinion. 
The  plaintiff  offered  in  evidence  the  deposition  of  one  Joseph 
King,  to  which  the  defendant  objected  that  the  said  King  was 
interested  in  the  event  of  the  suit,  which  he  offered  to  prove  by 
other  witnesses;  but  it  appearing  from  the  deposition  that  the 
defendant  had  interrogated  the  witness  on  that  point,  and  that 
the  latter  had  denied  having  any  interest,  the  objection  was 
overruled  and  the  deposition  admitted.  The  defendant  further 
objected  to  parol  proof  of  the  consideration  of  the  guaranty^ 
which  objection  was  also  overruled.  Verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  these  two  points.  The 
defendant  also  moved  in  arrest  of  judgment,  because  the  prom- 
ise of  forbearance,  alleged  as  a  consideration  of  the  gnazaniy^ 
was  not  for  any  specified  time. 

McOatOf  for  the  defendant. 

Deane,  for  the  plaintiff. 

By  Court,  Melleh,  0.  J*    This  case  presents  one  qnestioo 
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arising  on  a  motion  in  arrest  of  judgment;  and  two  arising  on 
a  motion  for  a  new  trial,  founded  on  the  report  of  the  judge. 
In  support  of  the  first  motion,  it  is  contended  that  the  dec- 
lantion  does  not  disclose  a  sufiOieient  consideration  for  the  de- 
fendant's promise;  the  alleged  consideration  being  only  that 
the  plaintiff  would  "forbear  and  give  further  time"  to 
Jeduthun  Upton,  the  maker  of  the  note,  ''for  the  payment 
of  said  note,"  without  naming  any  particular  time  for  the  con- 
tinuance of  such  forbearance.  The  declaration  contains  an 
averment  that  the  plaintiff  did  **  forbear  and  give  further  time 
for  the  payment  of  said  note  from  the  second  day  of  Decem- 
ber, 1820,"  being  the  day  on  which  the  defendant's  promise 
was  made,  "  to  the  fifteenth  day  of  February,  1822,"  a  few 
months  before  the  commencement  of  this  action.  The  author- 
ities on  this  point  have  been  examined,  and  they  seem  not  to 
sustain  the  motion.  In  1  Boll.  Abr.  27,  pi.  45,  the  law  is  laid 
down  in  these  words:  "  So,  if  A.  be  indebted  to  B.  in  one  hun- 
dred pounds,  and  B.  is  about  to  commence  a  suit  for  the  recovery 
thereof;  but  C,  a  stranger,  comes  to  him  and  says,  that  if  he 
will  forbear  him,  he,  himself,  will  pay  it,  this  is  a  good  con- 
sideration for  the  promise;  B.,  averring  that  he  had  abstained 
and  forbore  to  sue  A.  et  adhuc,  did  abstain  and  forbear, 
though  no  certain  time  was  appointed  for  the  forbearance;  for 
it  seems  a  perpetual  forbearance  is  intended,  the  which  he  hath 
performed.  So,  if  he  will  forbear  paululum  temporis,  this  is 
good;  plaintiff  averring  a  certain  time  of  forbearance:"  See, 
also,  1  C!om.  on  Cont.  420.  The  principle,  as  last  laid  down, 
is  perfectly  applicable  to  the  case  before  us,  and  appears  to  be 
a  dedsiye  authority.  The  motion  in  arrest  of  judgment  is  there- 
fore overruled. 

As  to  the  motion  for  a  new  trial  on  the  ground  that  the  pre- 
siding judge  excluded  direct  testimony,  which  was  offered  to 
prove  the  interest  of  Joseph  King,  we  are  well  satisfied  it  must 
faiL  He  had  been  interrogated  on  oath  by  the  defendant,  and 
had  expressly  denied  all  interest  in  the  event  of  the  suit;  and 
as  the  defendant  had  elected  to  prove  the  alleged  interest  of 
the  witness  in  that  manner,  by  appealing  to  his  knowledge  and 
conscience,  though  he  failed  so  to  prove  the  interest,  he,  by 
making  this  election,  precluded  himself  from  proving  it  by 
evidence  aliunde.  This  rule  has  long  been  established,  and  in- 
variably adhered  to  in  case  of  viva  voce  testimony;  and  there 
Boems  to  be  no  sound  reason  why  the  same  rule  should  not 
govern  in  case  of  a  witness  deposing  before  a  magistrate. 
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As  to  the  objection  to  the  admission  of  parol  proof  to  show 
on  what  consideration  the  promise  or  guaranty  of  the  defend- 
ant was  founded,  we  consider  the  case  of  Packard  v.  Richardson, 
17  Mass.  122  [9  Am.  Dec.  128],  as  furnishing  a  most  satisfactory 
answer.  We  have  often  and  carefully  examined  that  case  and 
the  able  argument  of  the  chief  justice,  and  concur  in  the  prin- 
ciples on  which  the  decision  reposes.  It  is  needless  for  us  to 
go  into  an  argument  on  the  question.  We  at  once  refer  to  it 
as  an  authority  entitled  to  high  consideration,  decisive  of  the 
point  before  us,  and  as  a  clear,  learned  and  convincing  investi- 
gation of  the  whole  subject.  Accordingly  there  must  be  judg^ 
ment  on  the  Terdict. 


Promise  to  Pat  Debt  or  Akothsb.— The  law  reUting  to  the  validity  of 
promiBes  to  pay  the  debt  of  another  within  the  atatnte  of  fraads,  is  very 
folly  disooeaed  in  Leonard  v.  Vredenbwrght  6  Am.  Deo.  317>  and  in  the  note 
thereto.  See  alio  Farley  v.  Cleveland,  15  Am.  Dec.  387»  and  cases  cited  in 
note. 


Emebt  v.  Hebset. 

[4  OsamuuF,  407.] 
UiAGi^  CoMKON  Cabbieb.— Where  by  the  usage  of  the  place  goods  shipped 

on  freight  are  consigned  to  the  master  for  sales  and  returns,  the  owners 

of  the  vessel  are  liable  for  the  payment  of  the  proceeds  to  the  shippers. 
As  Owner  pro  hao  vice  or  a  Vessel  is  one  who  has  the  entire  control 

and  direction  thereof^  so  that  the  general  owner,  for  the  time  being,  has 

no  right  to  interfere  in  its  management. 

Assumpsit  for  the  yalue  of  a  quantity  of  boards  shipped  on 
the  defendant's  sloop  to  Newburyport  consigned  to  the  master 
for  sales  and  returns.  The  defendant  filed  an  account  in  oflEset 
in  which  the  plaintiff  was  charged,  among  other  things,  with 
the  freight  of  the  boards  in  question.  The  material  facts  are 
stated  in  the  opinion.  The  judge  in  the  court  below  charged 
that  upon  the  evidence  the  defendant  was  not  liable.  Verdict 
for  the  defendant.  The  plaintiff  filed  exceptions,  and  the 
record  was  brought  up  on  an  assignment  of  the  general  error. 

E.  Shepley,  for  the  plaintiff,  contended:  1.  That  the  defend- 
unt  was  liable  as  owner  for  the  contract  of  the  master,  it  not 
appearing  that  the  latter  had  hired  or  chartered  the  yessel  for  a 
stipulated  portion  of  the  freight,  so  as  to  become  the  owner 
pro  hao  vice,  within  the  principle  of  Beynolds  v.  Toppan,  15 
Mass.  870  [8  Am.  Dec.  110],  and  Taggard  y.  Loring,  16  Id.  836 
{S  Am.  Dec.  140],  since  the  eyidence  did  not  show  that  he  had 
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exdamve  control  and  management  of  the  vessel;  2.  That  the 
defendant  was  liable  because  he  had  adopted  the  act  of  the 
master  by  charging  the  plaintiff  with  the  freight  in  the  account 
filed  in  offset,  and  by  claiming  the  freight-money  from  the 
witness  Granger;  and  that  the  contract  to  sell  and  make  returns 
was  within  the  legitimate  scope  of  the  master's  authority  to 
bind  the  owner,  resting  on  the  same  principles  as  the  contract 
to  carry  the  goods:  Kemp  v.  Coxighiry,  11  Johns.  107;  8.  That 
the  defendant,  if  not  liable  as  owner,  was  liable  for  money  had 
and  received,  he  having  taken  from  Granger  the  money  de- 
posited with  the  latter  by  the  master  for  the  plaintiff,  since  he 
bad  no  rightful  claim  to  the  money  unless  he  was  responsible 
as  owner:  1  Com.  Dig.,  Assumpsit,  E,  205;  HaU  v.  Marston,  17 
Uass.  575;  Arnold  v.  Lyman,  Id.  400  [9  Am.  Dec.  154];  Mason 
T.  Waite,  Id.  660. 

Greenleaf,  for  the  defendant,  claimed:  1.  That  the  master 
alone  was  liable,  he  being  the  owner  pro  hoc  vice:  Abbot,  184, 
31;  BeyruMs  v.  T(yppan,  15  Mass.  370  [8  Am.  Dec.  110];  Taggard 
T.  LoHng,  16  Id.  836  [8  Am.  Dec.  140];  Frazer\,  Marsh,  13 East, 
238;  Mclniire  v.  Brown,  1  Johns.  229;  Hallet  v.  Columb,  Ins.  Co., 
8  Id.  272;  IhompsonY.  Snow,  4  Greenl.  264,  ante,  263;  Vallejo 
T.  Wheeler,  Cowp.  143;  2.  That  in  any  event  the  defendant  was 
liable  only  for  the  safe  delivery  of  the  goods  at  the  port  of  des« 
tination,  and  not  for  the  master's  acts  as  consignee:  Poth.  Mar. 
Con.  22;  Jacobsen's  Sea  Laws,  222;  United  Ins.  Co.  v.  ScoU,  1 
Johns.  106;  Abbot,  178,  note,  132, 187. 

By  Court,  Weston,  J.  It  appears  in  the  case  before  us,  that 
the  defendant's  sloop  was  employed  in  carrying  wood  and  lum- 
ber, on  freight,  from  Saco  river,  and  that  the  plaintiff  shipped 
on  board  said  sloop,  on  freight,  a  certain  quantity  of  lumber  to 
be  sold  by  the  master,  and  the  net  proceeds'  paid  over  to  the 
plaintiff. 

Owners  of  vessels  employed  in  the  transportation  of  prop- 
erty, are  common  carriers,  and  liable  to  the  responsibilities 
which  by  law  attach  to  persons  engaging  in  that  business.  They 
are  made  answerable  for  the  safe  carriage  and  delivery  of  all 
goods  entrusted  to  them,  their  servants  or  agents,  unless  a  loss 
be  occasioned  by  the  act  of  God  or  a  public  enemy.  One  of 
the  objections  taken  in  defense  is,  that  if  a  liability  ever  attached 
to  the  defendant,  it  terminated  upon  the  delivery  of  the  lumber 
in  Newburyport,  and  that  the  subsequent  sale  and  disposition  of 
it  there,  constituted  no  part  of  the  duty  of  the  owner  or  carrier 
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that  lie  derived  no  benefit  from  it,  and  that  in  this  part  of  the 
basiness  the  master  was  made  the  special  agent  of  the  plaintiff, 
and  that  he  ought  to  look  to  him  alone.  It  is  in  testimony  in 
this  case,  that  the  nsi^e  in  Saco  is,  when  lumber  is  shipped  on 
freight,  for  the  master  to  sell  it,  and  bring  home  the  money, 
and  pay  it  over  to  the  shipper,  unless  otherwise  directed.  The 
freight  or  compensation,  therefore,  paid  by  the  shipper,  is  a  re- 
muneration, not  only  for  the  carriage  of  the  lumber,  but  for  all 
the  care  and  labor  bestowed  upon  it  by  the  master,  until  his 
trust  is  fulfilled.  In  the  whole  business  the  master  acts  within 
the  scope  of  his  employment,  and  we  entertain  no  doubt  that 
the  owner  is  liable  for  the  faithful  performance  of  every  duty 

■ 

undertaken  by  the  master  in  regard  to  the  property,  according 
to  the  usage  proved.  The  case  of  Ksmp  v.  Goughiry,  cited  from 
11  Johns.  107,  is  an  authority  directly  in  point. 

But  it  is  principally  insisted  that  the  master  in  this  case  waa 
owner  pro  hoc  vice,  and  therefore  the  general  owner  not  liable. 
If  this  fact  had  been  established,  the  position  is  well  founded. 
To  constitute  the  hirer  owner  pro  hac  vice,  he  should  have  the 
possession,  and  the  entire  control  and  direction  of  the  vessel; 
so  that  the  general  owner,  for  the  time  being,  would  have  no 
right  to  interfere  with  the  management:  2  Barn.  &  Aid.  503; 
Reynolds  v.  Ibppan,  15  Mass.  370  [8  Am.  Dec.  110];  Taggard  v. 
Loring,  16  Mass.  336;  [8  Am.  Dec.  140],  cited  in  the  argument. 
lu  this  case  he  was  to  victual  and  man  the  vessel,  and  to  have 
one  half  the  freight-money,  and  five  dollars  on  each  trip,  for  his 
compensation;  but  it  is  nowhere  testified  that  he  was  to  have  the 
control  of  the  vessel.  On  the  contrary,  it  appears  that  the  de- 
fendant claimed  to  interfere  in  her  management  as  owner.  The 
master  testified  that  for  some  prior  trips  he  had  contracted 
for  the  freights,  but  under  the  special  direction  of  the  defend- 
ant, who  employed  him  for  this  purpose;  because  he  said  he 
could  make  the  best  bargain.  He  further  testified  that  he 
sometimes  settled  with  the  freighters,  and  sometimes  the  de- 
fendant. It  is  proved  by  Joseph  Granger,  that  he  made  the 
agreement  with  the  defendant  to  freight  the  vessel  with  wood 
for  the  very  trip  when  the  plainti£f 's  lumber  was  carried,  which 
was  received  on  board  in  consequence  of  the  failure  of  Granger 
to  furnish  a  full  load.  It  also  appears  that  the  defendant  de- 
manded, as  his  own,  and  actually  received  the  freight  earned 
by  the  vessel  for  this  trip;  including  that  which  arose  from 
carrying  the  plaintiff's  lumber.  The  conduct  of  the  defendant 
clearly  negatives  the  assumption  that  the  master  had  the  con- 
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ttol  of  the  Teasel;  or  that  he  stood  in  the  relation  of  owner  pre 
hoc  vice.  His  right  to  a  portion  of  the  freight,  was  only  the 
stipulated  mode  of  compensation. 

The  case  of  Thompson  v.  Snow^  4  Greenl.  264  [ante,  268],  cited 
for  the  defendant,  varied  eesentiallj  from  the  one  before  us.  It 
appeared  there  that  the  master  had  the  entire  management  of 
the  Tcssel,  -without  the  interference  of  the  owners  for  several 
saccessive  voyages;  and  until  she  was  stranded *and  sold. 

The  opinion  of  the  court  is,  that  the  general  error  is  well 
assigned;  that  the  judgment  be  reversed;  and  that  a  new  trial 
be  had  at  the  bar  of  this  court. 


Owhsb's  LEABQJTr  OH  Ck>iiTRAorB  or  Master.— See  Thompsfm  t.  Snow, 
tmkj  263,  and  Ward  t.  Orten,  pod,  and  the  oaaei  ref  ecxed  to  in  the  notes  te 
thoM  deeiaions. 


LoVs  Case. 


[i  GananxAr,  480.] 
IxnuCHiHO  iNniCTMrarr  bt  Oath  or  Grand  JusoBa— Grand  jaron  may 

be  examined  as  witnesses  to  show  whether  the  necessary  nnmber  con* 

cured  in  finding  an  indictment. 
Tbs  Wamt  or  THB  CoNOUBRBNOE  or  Gbakd  Jubobs  in  the  finding  of  an 

indictment  may  be  shown,  on  motion  in  writing,  in  the  natore  of  a  plea 

in  abatement,  when  the  defendant  is  arraigned. 

IxmoTMKNT  for  the  forgery  of  a  deed.  The  indictment  was 
found  at  April  term  in  York  county.  At  September  term  the 
defendant  was  brought  in  to  plead,  filed  a  motion  under  oath, 
alleging  in  substance  that  the  indictment  was  not  found  by 
twelve  grand  jurors,  but  simply  by  a  majority  of  the  panel  at 
that  time,  and  moving  for  leave  to  prove  that  fact  by  the  foreman 
and  four  others  of  the  grand  jury.  The  affidavits  of  the  grand 
jmrors  named  were  taken  de  bene  esse.  The  foreman  and  two  of 
the  grand  jurors  swore  that  less  than  twelve  concurred  in  the 
indictment.  The  others  were  not  positive  on  that  point,  but 
they  all  testified  that  they  were  under  the  impression  at  the  time 
that  it  was  sufficient  if  a  majority  of  the  grand  jury  concurred 
in  finding  the  indictment.  The  motion  was  thereupon  adjourned 
to  this  term  for  argument. 

E.  Shepley  and  DaveU,  for  the  motion,  aigued:  1.  That  by  the 
constitution  of  Maine  it  was  indispensable  to  the  validity  of  an 
indictment  that  it  should  be  concurred  in  by  twelve  grand  ju- 
rors; that  to  make  this  requirement  effective  it  was  the  right  of 
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an  accused  person,  if  he  could  do  so,  to  prove  that  the  indictment 
against  him  was  not  so  found,  by  the  testimony  of  the  grand 
jurors  themselyes,  since  there  could  be  no  other  evidence  of  it; 
and  that,  on  ascertaining  that  fact,  by  whatever  means,  it  was 
the  duty  of  the  court  to  quash  the  indictment:  2  Hawk.  P.  C.  807; 
Commonwealth  v.  S^mt//i,  9  Mass.  107;  United  Stales  y.  Coclidge^ 
2  Qall.  367;  2.  That  this  was  no  violation  of  the  grand  jurors' 
obligation  of  secrecy,  which  related  only  to  the  counsel  or  opin* 
ions  of  themselves  and  their  fellows  and  of  the  state,  and  not  to 
extrinsic  facts,  such  as  the  testimony  of  a  particular  witness, 
who  afterwards  swears  di£Eerently:  1  Chit.  Crim.  Law,  260;  2  BL 
Com.  126,  note  5;  or  where  in  actions  for  malicious  prosecution 
it  is  necessary  to  show  who  was  the  prosecutor:  8  Selw.  N. 
P.  945;  Thompson  v.  Mussey,  8  Greenl.  805;  3.  That  grand 
jurors  are  ofiScers  of  the  court,  and  it  is  the  duty  of  the  court  to 
inquire  into  their  misprisions  or  improper  conduct  at  the  sug- 
gestion of  the  aggrieved  party:  12  Co.  98;  3  Inst.  88;  4.  That 
this  was  no  contradiction  of  the  record,  which  did  not  state  that 
twelve  grand  jurors  concurred;  and  besides,  the  rule  against 
contradicting  the  record  relates  only  to  formal  pleas,  and  not  to 
a  mere  motion  or  suggestion  before  verdict,  which  is  the  proper 
method  of  bringing  the  facts  before  the  court:  4  Com.  Dig.  884, 
Lidictment,  A;  9  Mass.  109, 110;  2  Pick.  563;  and  further,  that 
the  object  here  was  to  show  that  the  pretended  indictment  was 
not  a  record. 

Ihe  JUomey-generai,  contra^  contended:  1.  That  a  proceeding 
like  the  present  was  against  public  policy,  as  by  removing  the 
protection  of  secrecy  from  the  deliberations  of  grand  jurors, 
they  would  be  exposed  to  malice  and  corrupting  influences  on 
the  part  of  accused  persons;  2.  That  it  was  against  law  and 
immemorial  usage,  which  had  ever  jealously  guarded  the  secrecy 
of  the  grand  jury  room:  4  Bl.  Com.  126;  2  Hawk.  P.  C,  c.  46, 
sec.  93;  1  Chit.  Crim.  Law,  496;  3.  That  the  record  was  the 
best  evidence,  and  could  not  be  contradicted  by  parol:  Common^ 
toealih  V.  Smith,  9  Mass.  110;  4.  That  neither  traverse  jurors  nor 
grand  jurors  are  to  be  admitted  to  impeach  their  findings  or  to 
prove  their  own  misconduct  or  that  of  their  fellows:  Orinnelly. 
Fhillips,  1  Mass.  543;  Commonwealth  v.  Drew,  4  Id.  399;  Jack- 
son V.  WiUiamson,  2  T.  B.  281;  Davis  v.  Tucker,  4  Johns.  487; 
Haskell  v.  Beckel,  8  Greenl.  92;  Taylor  v.  Oredy,  Id.  204. 

After  the  argument  the  attorney-general  obtained  leave  to 
take  the  affidavits  of  other  members  of  the  grand  jury  de  bene 
esse. 
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Wb8xoh,  J.  In  ihe  case  before  ub,  no  objection  was  made  to 
the  indictment  at  the  term  in  which  it  was  found.  The  party 
accnsed  has  not  been  recognized  to  appear  at  that  term,  nor 
was  he  required  to  answer,  nor  did  he  appear,  until  the  snc- 
ceeding  term.  He  then  made  the  motion  now  under  considera- 
tion, to  the  presiding  judge,  who  received  the  affidavits  of  the 
foreman  and  of  four  other  jurors,  de  bene  esse,  and  ordered  the 
oontinaance  of  the  indictment  and  of  the  motion,  that  it  might 
be  determined  by  the  whole  court.  The  preliminary  question 
now  presented  is,  whether  the  court  will  so  far  sustain  the  mo- 
tion as  to  go  into  an  examination  of  the  facts  upon  which  it  is 
founded. 

The  concurrence  of  twelTC  grand  jurors  is  necessary  to  find  a 
bill.  The  party  accused  can  not  be  legally  held  to  answer  upon 
the  finding  of  a  less  number.  And  this  privilege  is  secured  to 
the  citizen,  in  crimes  capital  or  infamous,  by  the  provisions  of 
the  constitution.  These  positions  are  not  denied,  but  it  is  in- 
sisted that  when  an  indictment  is  once  verified  by  the  attesta- 
tion of  the  foreman  of  the  grand  jury,  that  it  is  a  true  bill,  and 
as  such  been  presented  to  the  court  and  ordered  to  be  put  on 
file,  it  then  becomes  a  matter  of  record,  and  furnishes  conclu- 
sive and  incontrovertible  evidence  that  it  was  found  by  the 
requisite  number.  I  am  satisfied  that  an  indictment  thus  sanc- 
tioned is  to  be  regarded  as  a  record,  and  that  it  has  all  the  legal 
verity  which  belongs  to  that  species  of  evidence;  and  I  admit 
that  according  to  our  practice  it  proves  the  fact  that  twelve  or 
more  agreed  to  the  bill.  I  think  the  certificate  of  the  foreman 
must  be  necessarily  understood  as  implying  this,  and  as  consti- 
tuting the  proper  evidence  of  the  fact,  it  not  here  appearing  in 
the  caption  that  it  was  found  by  twelve  men,  according  to  the 
usage  in  England.  But  while  I  recognize  the  absolute  cer- 
tainty which  a  regular  judicial  record  carries  with  it,  and  the 
policy  upon  which  it  is  founded,  I  am  also  of  opinion  that  there 
is,  and  always  has  been,  and  from  the  necessity  of  the  case 
must  be,  a  power  in  the  court  to  vacate,  or  to  cause  to  be 
amended,  a  record  which  has  been  erroneously  or  falsely  made, 
bj  inadvertency  or  otherwise,  by  any  of  its  o£Scers.  I  entertain 
no  doubt  that  the  court  may  exercise  this  power  at  any  time, 
according  to  their  discretion,  but  unquestionably  while  a  crim- 
inal prosecution  or  a  civil  suit  is  yet  in  progress  and  has  not 
finally  terminated.  It  is  not  to  be  understood  that  the  rights 
of  parties  are  to  be  concluded,  and  that  without  remedy,  by  the 
enors  and  mistakes,  to  say  nothing  of  the  fraud,  of  a  record- 
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ing  officer.  To  subject  a  record  to  the  superintending  and 
revicnng  inspection  of  the  court,  is  not  to  impair  the  rule  of 
eyidence  under  consideration.  That  there  may  be  an  end  of 
controversy  in  regard  to  facts  the  truth  of  which  has  been  es- 
tablished in  judicial  proceedings,  no  averment  or  proof  is 
received  against  a  record;  but  it  is  competent  for  the  court  to 
say,  if  they  are  satisfied  that  the  claims  of  justice  require  it  at 
their  hands,  this  is  not  our  record;  it  is  false  and  erroneous, 
and  the  authentication  which  it  bears  is  unauthorized  and  un- 
warranted. 

The  return  of  the  sheriff,  upon  mesne  or  final  process,  has  the 
character  of  a  record;  and  as  such  is  incontrovertible,  and  yet  it 
is  no  uncommon  practice  for  the  court  in  their  discretion,  to 
permit  him  to  amend  it.  And  upon  the  suggestion  of  the  clerk 
that  an  error  has  crept  into  the  record,  through  the  inadvertency 
either  of  himself  or  his  substitutes,  the  court  being  satisfied  of 
the  truth  of  the  suggestion,  do  not  hesitate  to  order  its  amend- 
ment. 

It  is  well  known  that  in  our  practice,  when  the  grand  jury 
oome  into  court,  upon  being  inquired  of  whether  they  have 
agreed  in  any  bills,  and  the  foreman  answering  in  the  affirmative, 
he  is  directed  to  hand  them  in;  whereupon  they  pass  from  his 
hands,  through  the  intervention  of  an  officer,  to  the  clerk.  They 
are  not  read  over,  nor  is  the  substance  of  them  stated,  or  the 
peisons  named  against  whom  they  are  found.  It  is  taken  for 
granted  that  the  foreman  returns  only  such  as  the  requisite 
number  have  concurred  in;  but  no  inquiry  is  made  of  his  fellows, 
nor  is  it  made  known  to  them  at  the  time,  what  bills  are  passed 
over  to  the  court.  Let  it  be  supposed  that  after  they  have  been 
received,  and  ordered  to  be  filed,  and  the  grand  jury  discharged, 
it  should  happen  to  be  suggested  to  them  Uiat  among  the 
number  is  one  charging  a  certain  citizen  with  a  certain  crime. 
If,  therefore,  every  juror,  except  the  foreman,  should  presoat 
himself  and  offer  his  affidavit  that  he  never  agreed  to  such  a  bill, 
is  there  no  power  in  the  court  to  receive  such  testimony,  and  if 
assured  of  its  truth,  to  give  relief  ?  Or  if  the  foreman,  after  the 
grand  jury  has  been  dismibsed,  discovering  his  mistake,  should 
suggest  to  the  court,  and  offer  to  support  his  statement  by  oath, 
and  by  the  corroborating  testimony  of  every  member  of  the  juxy, 
that  the  attorney-general  had  drawn  two  bills  against,  a  party 
accused,  one  for  murder  and  one  for  manslaughter,  and  had  left 
them  with  the  jury,  that  they  might  make  use  of  one  or  th^ 
other,  as  they  might  find  the  facts;  that  a  competent  number  of 
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them  had  agreed,  in  the  bill,  for  manslaughter;  but  that  he  had 
since  diacoTered  that  he  had  iDadvertently  signed  and  presented 
as  true  the  bill  for  mnrder,  to  which  thej  had  not  agreed;  is  the 
jadicinl  power  so  defectiTe  that  this  error  must  remain  without 
correction?  If  so,  the  life  of  a  citizen  may  be  brought  into 
jeopardy,  in  Tiolation  of  both  his  legal  and  constitutional  rights, 
under  the  pretense  of  a  necessary  adherence  to  the  letter  of  a 
technical  rule. 

It  may  be  said  that  to  permit  an  inquiry  of  this  sort  would 
open  the  door  to  great  abuses;  that  it  would  afford  opportunity 
to  tamper  with  the  jury;  and  that  it  would  lessen  the  respect 
due  to  the  forms  and  solemnities  of  judicial  proceedings. 
These  are  considerations,  which  address  themselves  strongly  to 
the  attention  of  the  court,  and  can  not  fail  to  have  a  deep  influ- 
ence in  the  exercise  of  their  discretion.  It  could  only  be  in  a 
very  clear  case,  where  it  could  be  made  to  appear  manifestly, 
and  beyond  every  reasonable  doubt,  that  an  indictment,  ap- 
paronily  legal  and  formal,  had  not  in  fact  the  sanctions  which 
the  law  and  constitution  require,  that  the  court  would  sustain  a 
motion  to  quash  or  dismiss  it,  upon  a  suggestion  of  this  kind. 

The  oath  of  the  grand  juror  requires  him  to  keep  secret  the 
state's  counsel,  his  fellows'  and  his  own.  Of  this  character 
may  be,  what  particular  jurors  agreed  or  dissented  upon  the 
questions  whether  a  true  bill  or  not;  and  also  the  testimony 
exhibited  before  them,  or  such  parts  of  it  as  the  attorney-gen- 
eral may  wish  to  keep  secret  until  developed  at  the  trial.  But 
the  fact,  whether  twelve  or  more  concurred  or  not  in  the  bill, 
is  not  a  secret.  It  is  a  result  which  they  are  required,  through 
their  organ,  the  foreman,  to  make  known;  and  it  is  of  the 
deepest  importance  to  the  public  and  to  the  accused  that  it 
should  be  troly  disclosed. 

There  might  have  been  lees  difficulty  in  supporting  this  mo- 
tion, if  it  had  been  made  at  the  first  term,  when  the  facts  were 
fresh  in  the  recollection  of  the  jury;  but  their  mistake,  it  is 
stated,  had  not  been  then  discovered,  and  the  party  charged 
was  not  before  the  court.  It  is  tmderstood  that  the  foreman, 
who  signed  this  bill,  happening  to  be  present  at  the  succeeding 
term,  was  from  the  charge  of  the  judge  to  the  grand  jury,  ap- 
prised that  a  bill  could  be  found  only  by  twelve  or  more; 
whereas  he  had  before  supposed  that  a  majority  was  sufficient. 
Finding  that  his  mistake  had  operated  to  the  prejudice  of  Low, 
the  defendant,  he  disclosed  the  fact;  and  he  now  states  in  his 
affidavit,  if  it  can  be  received,  that  although  a  majority  of  the 
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jary  agreed  in  finding  the  bill,  that  majority  did  not  consist  of 
twelve.  If  the  mistake  had  been  discovered  before  the  dis- 
charge of  the  grand  jnrj,  better  and  more  satisfactory  means  of 
ascertaining  it  would  have  been  afforded.  Bat  it  appears  to  me 
that  the  door  to  farther  inquiry  is  not  therefore  necessarily 
closed;  and  that  this  presents  a  case,  ia  which  the  superintend- 
ing power  of  the  court,  in  correcting  any  mistakes  which  may 
arise  in  its  proceedings,  may  and  ought  to  be  exercised;  and 
that  the  testimony  offered  in  support  of  the  motion,  together 
with  any  counter  evidence,  which  may  be  adduced  on  the  part 
of  the  state,  ought  to  be  received. 

The  conclusion  to  which  I  hove  arrived  is  not,  I  apprehend, 
without  authority.  In  2  Hawk.  807,  cited  in  the  argument,  it 
is  stated  that  if  it  appear,  from  the  caption  or  otherwise,  that 
less  than  twelve  jurors  agreed  in  the  indictment,  it  must  be 
quashed.  In  the  CommomoeaUh  v.  Smithy  also  cited,  Sewall,  J. 
who  delivered  the  opinion  of  the  court,  adverting  to  the  princi- 
ple that  indictments,  not  found  by  twelve  good  and  lawful  men, 
are  void  and  erroneous  at  common  law,  says  :^'' An  irregularity 
in  this  respect,  if  it  should  happen,  might  become  a  subject  of 
inquiry,  upon  a  suggestion  to  the  court."  This  position  is  not 
inconsistent  with  what  he  afterwards  states,  that  no  averment 
to  this  effect  can  be  admitted  by  a  formal  plea.  No  averment 
by  way  of  plea  can  be  received  against  a  record;  but  the  court 
may  determine,  upon  suggestion,  whether  that  which  is  ap- 
parentiy  a  record  is  in  truth  entitied  to  that  character.  The 
judge  further  intimates  that  objections  to  the  personal  qualifica- 
tions of  the  jurors,  or  to  the  legality  of  the  returns,  are  to  be 
made  before  the  indictment  is  fotmd.  In  The  Oommonwealih  v. 
Parker y  2  Pick.  563,  the  court  do  not  appear  to  approve  of  this 
limitation,  stating  that  **  there  is  a  difficulty  in  the  case;  for  a 
bill  may  be  found  against  a  person  who  has  not  been  recognized 
to  appear,  and  who  has  no  opportunity  to  challenge."  But 
after  the  grand  jury  is  returned  and  impaneled,  the  question 
whether  an  indictment,  presented  to  the  court  as  a  true  bill, 
was  assented  to  by  twelve  or  more,  is  in  its  nature  subsequent 
to  any  which  may  be  raised  as  to  their  personal  qualifications. 

PbsbIiB,  J.  Among  the  indictments  presented  at  a  previous 
term  to  this  court  in  behalf  of  the  grand  jury  by  their  foreman, 
was  found  a  bill,  purporting  to  be  an  indictment  in  due  form 
of  law  against  the  defendant  for  forgery.  A  capias  issued  as, 
of  course,  returnable  at  the  next  term;  and  the  defendant  hav- 
ix^  been  arrested  by  the  sheriff  in  vacation,  appeared  at  the 
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next  term  to  abide  the  order  of  the  court  in  the  premises.  On 
being  called  for  the  purpose  of  being  arraigned,  he  prayed  that 
he  might  not  be  held  to  answer  for  the  crime  charged,  nor  be 
put  upon  trial  on  the  bill  read  to  him,  suggesting  to  the  court 
in  wilting  that  no  twelve  of  the  grand  jurors  concurred  in  find- 
ing the  bill,  laid  before  them  by  the  attorney-general,  to  be  a 
true  one;  and,  therefore,  that  no  indictment  had  ever,  in  truth, 
been  found  by  the  grand  jury  against  him,  and  that  the  fore- 
man of  the  grand  jury  had  certified  the  bill  as  a  true  bill, 
through  mistake  of  law.  This  suggestion  the  defendant  veri- 
fied by  his  own  affidavit,  and  further  offered  to  prove  the  facts 
suggested  by  the  foreman,  who  certified  the  bill«  and  by  several 
of  the  grand  jurors,  his  fellows,  then  present  in  court.  The 
defendant,  therefore,  made  his  suggestion,  and  prayed  the  court 
to  inquire  into  the  facts,  at  the  first  moment  he  had  an  oppor- 
tunity to  be  heard  in  court,  and  he  made  it  in  the  most  solemn 
form,  accompanied  by  a  tender  of  the  most  certain,  direct  and 
ready  means  of  ascertaining  the  truth  of  the  facts  suggested  by 
him.  No  laches,  therefore,  are  imputable  to  him.  He  has  lost 
no  right  by  neglecting  to  avail  himself  of  it  in  due  season. 
And  we  are  caUed  upon  to  decide  the  present  preliminary  ques- 
tion, on  the  assumption  that  the  facts  suggested  by  the  defend- 
ant disclose  the  true  interior  state  of  the  case.  It  is  provided 
in  the  bill  or  declaration  of  rights,  that  "  no  person  shall  be 
held  to  answer  for  a  capital  or  infamous  crime,  unless  on  pre- 
sentment or  indictment  of  a  grand  jury,"  except  in  certain  spe- 
eified  cases,  among  which  the  case  at  bar  is  not  one.  By  im- 
memorial usage,  and  the  well  known  principles  of  the  common 
law,  no  presentment  can  be  made,  or  bill  of  indictment  found 
by  a  grand  jury,  unless  twelve  at  least  of  their  number  concur 
in  so  doing.  These  principles  were  deemed  so  important  to 
the  eecuzity  of  the  citizen  that,  to  preserve  them  inviolable 
from,  the  spirit  of  innovation  and  encroachment,  they  were  en- 
grafted from  the  common  law  into  our  constitution.  Here  we 
find  it  expressly  ordained  that  in  regard  to  juries,  ''  their  usual 
number  and  unanimity  in  indictments  and  convictions  shall  be 
held  indispensable."  And  in  this  connection  I  may  take  oc- 
casion to  remaric,  it  is  the  boast  of  the  common  law,  that  for 
every  violation  or  infringement  of  a  right  recognized  by  law, 
there  is  a  certain  and  effectual  remedy,  or  mode  of  enforcing 
that  right,  provided,  if  not  by  special  enactment  of  the  legisla- 
ture, by  the  very  genius  of  the  common  law  itself.  Here,  too, 
I  may  observe  that  while  in  the  process,  forms  of  action,  dec- 


278  Low's  Case.  [Maine, 

larations  and  pleadings  in  civil  suits,  the  law  is  incumbered 
with  technicalities,  and  rendered  complex  and  unintelligible  to 
all  who  have  not  made  it  an  object  of  special  study;  in  crim- 
inal prosecutions,  so  far  as  the  accused  is  concerned,  the  pro- 
ceedings are  free  from  intricacy,  and  partake  of  the  most  simple 
and  intelligible  character.  On  the  other  hand,  the  precision 
and  nicety  required  to  be  observed  on  the  part  of  the  prosecu- 
tion, are  so  many  guards  and  defenses  interposed  to  protect 
and  preserve  the  accused.  Even  matters  of  form  become,  in  an 
indictment,  matters  of  substance  in  his  behalf.  So,  also,  the 
principles  adopted  by  the  courts  of  law  in  regard  to  the  course 
of  proceedings  in  criminal  cases,  and  the  effect  of  those  pro- 
ceedings, were  never  intended  or  understood  to  debar  the  ac- 
cused from  asserting  his  rights,  but  to  give  him  full  opportunity 
to  vindicate  and  maintain  them.  Now,  according  to  these 
principles,  admitting  the  fact  to  be  as  suggested  by  the  defend- 
ant, there  ought  to  be  a  time,  and  mode,  in  which  he  may  avail 
himself  of  the  objection,  and  claim  his  constitutional  right  not 
to  be  held  to  answer.  It  seems  to  be  clear,  as  well  on  prin- 
ciple as  on  authority,  that  the  objection  can  not  be  taken  by 
way  of  formal  plea.  The  very  nature  of  the  objection  is  prior 
in  order  to  that  of  a  plea;  for  it  is  an  objection  to  being  held 
to  answer  or  plead  in  any  form.  It  goes  not  to  the  abating  or 
answering  of  the  indictment,  but  to  its  annihilation;  to  the  de- 
nying that  it  ever  had  legal  existence.  If,  therefore,  the  ob- 
jection can  be  made  at  all,  the  course  which  the  defendant  has 
adopted  seems  to  be  the  proper  one. 

According  to  the  English  practice,  it  is  necessaiy  to  state  in 
the  caption  of  every  indictment,  that  it  was  found  on  the  oath 
of  twelve  men.  But  the  caption  of  an  indictment  is  no  part  of 
the  indictment  itself,  and  the  facts  recited  in  the  caption  are  no 
part  of  the  finding  of  the  grand  jury.  Hence,  in  certain  cases, 
the  caption  may  be  amended,  under  the  authority  and  sanction 
of  the  court,  and  made  agreeable  to  the  truth  of  the  case:  1 
Saund.  248,  in  note;  249,  note  1.  Hence,  also,  according  to 
the  authority  cited  in  argument  from  Hawk,  book  2,  c.  25, 
sec.  16,  if  it  appear  by  the  caption,  or  otherwise,  that  less 
than  twelve  concurred  in  the  finding,  the  indictment  is  erro- 
neous. The  grand  jury  and  their  proceedings  are  under  the 
general  superintendence  of  the  court;  and  the  court  will  insti- 
tute inquiries,  where  necessary  to  protect  the  rights  of  the  citi- 
zen. Irregular  and  illegal  proceedings,  in  important  particulars, 
wiU  vitiate  their  findings:  United  States  v.  Ooolidge,  2  Gall.  864; 
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CommonweaUh  t.  Smiih,  9  Mass.  107.  It  seems  to  me,  there- 
fore, to  be  alike  at  Tariance  with  the  constitational  right  of  the 
dtizen,  and  the  principles  of  the  common  law,  with  the  general 
eonrse  of  proceedings  in  criminal  trials,  with  analogous  cases, 
and  with  the  general  superintending  power  and  duty  of  the 
Qonrt;  that  the  court  should  be  solemnly  made  acquainted  with 
fhe  fact,  that  through  mistake  of  the  law,  ignorance  of  his  duty, 
or  malicious  design,  the  foreman  of  the  grand  jury  had  certified 
and  deliyered  into  court  a  bill,  as  a  true  bill,  which  had  never 
been  found  by  the  jury,  and  yet  the  court  not  have  the  power 
to  institute  any  inquiiy  into  the  subject;  nor  to  interfere  and 
arrest  the  evil,  and  prevent  further  wrong.  Our  practice  in 
regard  to  the  form  of  captions,  and  to  the  mode  of  delivering  in- 
dictments into  court  differs  in  some  respects  from  that  which 
obtains  in  England;  but  it  was  from  an  enlarged  view  of  the 
whole  subject,  as  I  apprehend,  as  well  as  from  analogy  to  the 
rules  and  principles  adopted  by  the  English  courts,  that  Mr. 
Justice  Sewall,  that  eminent  lawyer  and  most  excellent  judge, 
was  led  to  remark  in  OommomoedUh  v.  Smithy  "  an  irregularity 
in  this  respect,  if  it  should  happen,"  (namely  of  an  indictment 
not  found  by  twelve  men),  ''might  become  a  subject  of  in- 
quiry upon  a  suggestion  to  the  court." 

But  there  is  a  view  of  this  subject,  already  alluded  to,  which 
is  in  a  manner  peculiar  to  our  own  state.  In  construing  consti- 
tutional provisions,  courts  have,  for  the  purpose  of  carrying 
into  effect  the  intent  of  the  people,  as  expressed  in  their  con- 
stitution, considered  those  provisions,  where  they  are  not  mani- 
feeily  merely  directoty ,  as  operating  by  their  own  proper  power, 
independent  of  legislative  enactments.  And  of  such  paramount 
authority  are  these  provisions  that  even  an  act  of  the  legislature 
contravening  them  is  void.  If,  therefore,  there  had  been  any 
mere  technical  rule  of  the  common  law  in  existence,  prior  to  the 
adoption  of  our  constitution,  which  inhibited  the  court  from 
looking  into  the  true  interior  state  of  the  facts  in  such  a  case, 
as  the  defendant  had  suggested  to  us,  our  constitutional 
provision,  that  in  regard  to  juries,  **  the  usual  unanimity  in 
indictments  shall  be  held  indispensable,"  would  so  far  modify 
that  rule  as  not  only  to  justify,  but  to  render  it  the  duty  of 
the  court  to  take  the  necessary  measures  to  see  that  the  con- 
stitution itself  was  not  violated,  by  holding  a  person  to  answer 
for  an  infamous  crime,  on  indictment  of  less  than  twelve  good 
and  lawful  men  of  the  grand  jury.  Such  a  rule  is  inconsistent 
with  these  provisions  of  the  constitution.     For,  if  it  could  still 
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ezisty  unmodified  and  in  its  full  esient,  it  would  render  these  pro- 
visions merely  directory,  and  that  not  to  the  courts,  but  to  the 
grand  juries.  And  should  a  grand  jury  disregard  the  direction, 
there  would  be  neither  prevention  nor  adequate  remedy  for  the 
party  aggrieved. 

But  I  am  satisfied  that  no  such  rule,  precluding  all  inquiry 
into  the  true  state  of  the  facts,  does  exist  at  common  law.  The 
reasons  already  assigned  afford  a  strong  presumption  against 
the  existence  of  any  such  rule.  The  authority  of  Sewall,  J., 
that  inquiry  may  be  made,  is  directly  in  point;  and  that  of 
Hawkins  seems  equally  clear.  All  the  authorities  concur  that 
unless  twelve  good  and  lawful  men  of  the  grand  jury  do  agree 
in  finding  the  bill,  the  indictment  is  void  and  erroneous.  Now, 
every  grand  jury  consists  of  twelve  men,  at  least;  and  accord- 
ing to  our  practice  it  never  does  appear  whether  a  greater  or 
less  number  concurred  in  finding  the  bill,  because  there  is  no 
reference  to  the  number  in  the  caption.  That  twelve  did  con- 
cur, is  matter  of  inference  merely,  from  the  fact  that  the  bill  is 
regularly  signed  by  the  foreman,  and  delivered  into  court  in 
the  usual  manner.  Now,  for  courts  to  be  solemnly  resolv- 
ing, and  legal  writers  of  the  first  eminence  to  be  gravely  stat- 
ing, as  matter  of  settled  law,  that  if  twelve,  at  least,  of  the 
grand  jury  do  not  concur  in  finding  the  bill,  the  indictment  is 
void  and  erroneous,  seems  to  me  to  be  very  idle,  to  say  the 
least  of  it,  if  the  party  interested  is  not  permitted  to  suggest 
the  fact,  and  the  court  are  precluded  from  inquiry  into  the  sub- 
ject, or  allowing  the  party  to  avail  himself  of  the  error.  I 
would  borrow  the  language  of  Lord  Mansfield,  in  Sex  v.  Atkins 
«on,  changing  what  should  be  changed:  ''Courts  have  invaria- 
bly proceeded  on  the  same  idea,  as  a  fundamental  rule,  that  a 
fiction  of  law  shall  never  prevail,  against  the  truth  of  the  fact, 
to  defeat  the  ends  of  justice."  Besides,  there  is  something  so 
purely  artificial  in  the  reasoning  uiged  in  support  of  the  rule 
contended  for,  and  something  so  seriously  repugnant  to  the 
plain,  unsophisticated  sense  and  perceptions  of  things  in  the 
doctrine,  that  I  could  not  bring  my  mind  to  acquiesce  in  the 
principle  but  in  submission  to  the  most  clear  and  unquestion- 
able authority.  I  concur  with  my  brother,  therefore,  in  the 
opinion  that  it  is  competent  for  the  court  to  go  into  the  inquiry, 
as  prayed  for  by  the  defendant. 

The  question  already  disposed  of  involves  in  itself  the  prin- 
cipal difficulty.  The  objection  that  admitting  the  inquiry  may 
be  instituted,  the  grand  jurors  can  not  be  permitted  to  testify; 
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aeems  to  be  entitled  to  less  consideration;  because  if  we  can 
not  inqoixe  of  them,  the  right  to  institute  the  inquiiy  is,  after 
ally  but  a  nominal  one.  The  grand  jury  is  supposed  to  be 
placed  in  some  appropriate  apartment,  secure  from  the  scrutiny 
of  eavesdroppers  and  listeners.  No  person  is  permitted  to  be 
present  during  their  deliberations,  nor  at  the  taking  of  the 
question  on  finding  a  bill.  It  would  be  a  serious  objection  to 
their  proceedings,  perhaps,  if  even  the  law  officer  of  the  gov- 
ernment was  present  at  such  a  period.  How  any  juror  voted, 
is  a  secret  no  juror  is  permitted  to  disclose;  but  whether  twelve 
of  their  number  concurred  in  finding  a  bill,  is  not  a  secret  of 
the  state,  their  fellows,  or  their  own.  It  is  a  fact  they  of  neces- 
sity profess  to  disclose  every  time  they  promulgate  their  decis- 
ion upon  any  bill  laid  before  them.  Accordingly,  we  are  of 
opinion  that  it  is  proper  under  the  circumstances  of  this  case, 
and  on  the  suggestion  made  by  the  defendant,  for  the  court  to 
inquire  into  the  truth  of  the  statement  laid  before  them;  and 
that  the  defendant  may,  if  in  his  power,  prove  his  statement  by 
the  foreman  and  his  fellows  of  the  grand  jury.  But  it  must  be 
remembered  that,  the  indictiqent  being  in  due  form,  indorsed  as 
a  true  bill  by  the  foreman,  the  inference  is  that  the  fact  is  not 
as  the  defendant  states  it  to  have  been;  an  inference  not  to  be 
controlled  by  vague,  uncertain  or  doubtful  testimony.  He  will, 
therefore,  be  held  to  make  out  his  case  to  the  entire  satisfaction 
of  the  court,  so  as  to  leave  no  doubt  on  the  subject. 


GaAXn  JuBOBS*  TssnuoNT  to  Impsach  l5nxonaziT.  There  is  coniideimble 
oonflict  both  among  tezt*writen  and  in  the  oaaes  u  to  the  admiBiibility  of 
testimony  di  grand  jurors  to  impeach  an  indictment  presented  by  them.  In 
1  Whartb  Am.  Crim.  Law,  sec.  609,  it  is  said:  **  The  better  opinion  is  that 
an  affidavit  of  a  grand  jnxor  will  not  be  received  to  impeach  or  affect  the 
finding  of  his  fellows,  even  for  the  purpose  of  showing  how  many  were  pres- 
ent when  the  bill  was  found,  or  how  many  voted  in  its  favor."  And  the  dis* 
tingoiahed  author  of  that  treatise  reiterates  the  same  opinion  in  more  direct 
language  in  his  recent  work  on  evidence:  1  Whart  Ev.,  sec.  601;  see,  also, 
Hirsh  on  Juries,  sec.  758.  Ptof essor  Greenleaf,  on  the  other  hand,  while 
oonoeding  that  such  testimony  is  not  admissible  to  show  how  any  of  the  mem- 
bers of  the  grand  jury  voted,  or  what  opinions  they  expressed,  affirms  that 
"  grand  jurors  may  be  asked  whother  twelve  of  their  number  actually  concur- 
red in  the  finding  of  a  bill,  the  certificate  of  the  foreman  not  being  conclusive 
of  that  fact:"  GreenL  Ev.,  sec  252.  An  examination  of  the  cases  shows  a 
timilar  difference  of  opinion  upon  this  subject. 

Not  ApinaRTBTJt  Collaterallt. — ^It  seems  to  be  settled,  however,  if  the 
testimony  of  a  grsnd  juror  is  admissible  in  any  case  to  impeach  an  indictment, 
H  is  at  least  not  admissible  collaterally,  as,  for  instance,  on  the  trial  before 
the  tiavecse  jury.  Thus,  in  People  v.  HtUbut,  4  Denio,  133,  the  defendant 
offered  one  of  the  grand  jurors  as  a  witness  on  the  trial  of  an  indictment 
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charging  the  defendant  with  fi^e  different  offenaes,  to  prove  thai*  only  on* 
offense  vae  shown  hefore  the  grand  jury*  and  the  testimony  was  rejected. 
Bronson,  G.  J.,  deliyerini;  the  opinion  of  the  appellate  court,  said:  "Here, 
the  evidence  which  the  defendant  proposed  to  give  could  amount  to  nothing 
less  than  an  impeachment  of  the  grand  jarors.  They  had  found  a  bill  charging 
the  defendant  with  five  different  offenses;  and  the  substance  of  the  offer  waa 
to  show  that  only  one  offense  had  been  proved  beforo  them.  It  cannot  be 
proper  to  allow  the  jurors  to  be  thus  assailed.  To  permit  the  question  to  be 
tried  over  again  in  another  place,  whether  the  indicting  jurors  had  sufficient 
evidence,  or  any  evidence,  to  warrant  their  finding,  would  be  plainly  con- 
trary to  the  policy  of  the  law,  which  in  everything  that  may  affect  the  juzora 
themselves,  has  placed  the  seal  of  secrecy  upon  their  proceedings. 

"There  is  a  further  objection  to  the  evidence  which  the  defendant  wished 
to  give.    The  indictment,  when  presented  iu  due  form  by  the  grand  jury, 
and  filed  in  court,  is  a  record;  and,  like  other  records,  imports  absolute 
verity.     It  can  not  be  impeached,  unless  it  be  done  upon  motion,  by  showing 
that  it  was  not  founded  upon  sufficient  evidence,  or  that  thero  was  any  other 
fault  or  irregularity  in  the  proceedings.     It  can  neither  be  done  by  plea  aver- 
ring against  the  record,  nor  by  evidence  on  the  triaL     In  Lotifs  castt  ^  GreenL 
439,  the  grand  jurors  were  allowed  to  testify  that  they  acted  under  the  mia- 
taken  impression  that  it  was  sufficient  if  a  majority  of  the  jurors  ooncnned 
in  finding  the  bill;  and  that  twelve  of  their  number  had  not  in  fact  agreed  to 
the  bill  in  question.     But  this  was  not  on  a  trial  before  the  traverse  'my, 
but  on  a  motion;  and  the  court  fully  recognized  the  distinction  between  at- 
tacking a  record  in  a  collateral  proceeding  and  a  motion  to  sot  aside  or  amend 
it.    So  long  as  the  record  remains  no  defect  in  the  evidence  upon  which  it  waa 
founded,  nor  any  irregularity  in  the  proceedings,  however  great,  can  f nmiah 
any  answer  to  it.     But  when  the  ends  of  justice  require  it,  a  record  way  be 
set  aside  on  motion;  and  when  set  aside,  that  is  an  end  of  it.    If  the  defend- 
ant, instead  of  pleading  and  going  to  trial  on  the  indictment,  had  moved  to 
quash  or  ^t  it  aside,  or  to  strike  out  the  first  four  counts,  it  is  possible  that 
the  motion  would  have  been  granted.    But  that  is  a  question  on  which  I  do 
not  intend  to  express  any  opinion.    On  the  trial,  neither  the  court  nor  the 
jury  could  have  anything  to  do  with  the  proceedings  in  the  grand  jury  room. 
Their  only  office  was  to  inquire  whether  the  defendant  was%nilty  of  the 
offenses  laid  to  his  charge." 

It  was  conceded  also  in  PeopU  v.  SliaUuek,  6  Abb.  New  Gas.  33,  by  Shel- 
don, C.  J.,  of  the  superior  court  of  Buffalo,  that  the  indictment  could  not  be 
thus  collaterally  impeached. 

Adiosszbilitt  or  such  Tbstimokt  on  Motion  to  Sst  Asidb. — ^The  qnea- 
tion  of  the  admissibility  of  affidavits  of  grand  jurors  to  impeach  the  indict- 
ment on  a  direct  motion  to  set  it  aside,  is  one  of  greater  difficulty.  The 
decisions  on  this  point  are  of  two  classes:  1.  Where  the  indictanent  is 
attempted  to  be  impeached,  by  showing  that  it  was  found  upon  insufficient 
or  improper  evidence;  2.  Where  the  prisoner  endeavors  to  show  that  the  in- 
dictment was  not,  in  fact,  concurred  in  by  the  number  of  grand  jurors  required 
bylaw. 

Showing  Indictment  tound  on  Insuvticixnt  Evidencb.— It  is  entiraly 
clear  upon  the  authorities  that  where  an  indictment  is  in  fact  concunlMi  in  by 
a  legal  number  of  grand  jurors,  testimony  of  members  of  the  grand  jury  ia  not 
admissible,  either  on  the  trial,  or  on  a  motion  to  set  aside,  for  the  purpoee  of 
showing  that  the  indictment  was  found  on  insufficient  grounds.  The  ooort 
will  ''in  no  instance  inquire  into  the  character  of  the  testimony  vihioh  has 
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influenced  the  grand  jmy  in  finding  an  indictment,  with  a  view  to  the  qoaah- 
ing  of  the  indictment:"  State  v.  Boyd,  2  Hill,  {S.  G. )  288.  Thns  it  was  held 
in  State  v.  Feueet,  16  Conn.  458,  that  it  was  not  admiasihle  to  show  by  the 
testimony  of  grand  jnrora  that  some  of  the  witnesses  examined  before  the 
grand  jnry  were  not  dnly  sworn,  or  that  incompetent  evidence  was  received. 
To  the  same  effect  was  the  decision  in  State  v.  Beebe,  17  Minn.  241.  So  in 
Twrk  v.  StiUe,  7  Ohio,  5d5,  it  was  held  inadmissible  to  impeach  the  indict- 
ment, by  showing  that  one  of  the  grand  jnrors  who  concurred  therein,  did  so 
witKoQt  having  heard  the  testimony:  See,  also.  People  v.  HuBnU,^  Denio, 
133,  and  the  opinion  of  Bronson,  C.  J.,  therein  quoted  above. 

SHnwmo  Indictmsnt  hot  toukd  bt  Legal  Number. — ^The  preponderance 
of  aothority  seems  to  be  somewhat  against  the  doctrine  laid  down  in  the  prin- 
dpsl  case,  that  on  a  motion  to  set  aside  an  indictment,  the  affidavits  of  grand 
jnroTi  are  adnussible  to  show  that  such  indictment  was  not  concurred  in  by 
the  requisite  number  of  grand  jurors.  Thus,  in  Tlie  King  v.  Marsh,  6  Ad.  & 
EL  236^  a  motion  was  made  for  a  rule  to  show  cause  why  the  indictment 
should  not  be  quashed,  and  an  affidavit  of  the  foreman  of  the  grand  jury  that 
one  of  the  grand  jurors  did  not  vote  on  the  indictment,  and  that  the  votes  of  the 
others  were  evenly  divided  was  offered,  but  the  court  refused  to  receive  it,  on 
the  ground  that  they  could  not  act  upon  what  transpired  in  the  grand  jury  room. 
So  in  State  ▼.  Baker,  20  Mo.  338,  it  appeared  that  after  a  change  of  venue  had 
been  granted,  the  indictment  was  dismissed,  on  motion  based  on  affidavits  of 
aome  of  the  grand  jurors  that  the  requisite  number  to  find  an  indictment  did 
not  vote;  but  the  supreme  court  held  that  this  was  erfor,  because  such  a  prac- 
tice was  against  the  policy  and  positive  provisions  of  the  law  requiring  pro- 
ceedings of  grand  juries  to  be  kept  secret,  and  would  expose  grand  jurors  not 
only  to  intimidation,  but  to  corruption,  by  persons  accused  of  crime,  and  also 
because  the  statutes  of  that  state  declared  in  express  terms  that  no  grand 
juror  should  "be  obliged  or  allowed  to  declare  in  what  manner  he  or  any 
other  member  of  the  grand  jury  voted."  Kyland,  J.,  delivering  the  opinion  of 
the  court,  said:  "By  our  law,  when  the  grand  jurors  by  their  foreman,  in 
presence  of  the  body,  return  an  indictment  into  court  as  a  true  bill,  it  then 
becomes  a  part  of  the  records  of  the  court,  and  it  should  not  be  subjected  to 
the  attacks  of  parol  proof  by  the  members  of  the  very  body,  who,  in  presence 
of  their  foreman,  stood  by  in  silence  and  saw  him  present  it  to  the  court.  In- 
calculable mischief  must  result  to  the  public  at  large  from  such  a  course  of 
proceeding. 

"The  counsel  for  the  prisoner  in  this  case  rely  upon  the  case  of  the  supreme 
court  of  Maine,  reported  in  4  GreenL  4.39,  Lovfe  case:  'Grand  jurors  may  be 
examined  as  witnesses  in  court,  to  the  question  whether  twelve  of  the  panel 
actually  concurred  or  not  in  the  finding  of  a  bill  of  indictment*  under  art.  1, 
sec  7,  of  the  constitution  of  Maine.'  This  case  also  shows  that  'if  an  indict- 
ment is  found  without  the  concurrence  of  twelve  of  the  grand  jury,  this  may 
be  shown  to  the  court  by  motion  in  writing,  in  the  nature  of  a  plea  in  abate- 
ment, made  at  the  time  when  the  defendant  is  arraigned.'  This  is  the  head 
note  of  Loufs  case,  I  know  not  whether  there  be  any  such  prohibitory  stat- 
ute against  grand  jurors  testifying  in  Maine  as  we  have  here.  This  case  may 
be  under  some  peculiar  manner  or  mode  in  Maine,  under  their  constitution; 
yet  the  judges  appear  to  rely  very  much  on  a  remark  of  Judge  Sewall  of  Mas- 
sachusetts in  Commonwealth  v.  Smith,  reported  in  9  Mass.  107.  Judge  Sew- 
all  says:  'Indictments  not  found  by  twelve  good  and  lawful  men,  at  least,  are 
void  and  erroneous  at  common  law;  and  the  circumstance  that  it  was  found 
by  twelve  men  is  stated  in  the  caption  of  every  indictment  according  to  the 
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fomu  and  pnotioe.'  Bnt  this  formality  has  not  been  preserved  with 
xUf  and  the  omiesion  is  not  to  be  objected  to  in  indiotmente  found  according 
to  oar  practice,  vis. :  'The  jurors  for  the  oommon wealth  upon  their  oath  pre- 
sent»'  etc.  An  irregularity  in  this  respect,  if  it  should  happen,  might  beoomn 
a  subject  of  inquiry,  upon  a  suggestion  to  the  court;  for  under  their  supenn* 
tendence  the  grsnd  jury  is  constituted,  and  must  be  understood  to  have  the 
legal  number  of  qualified  men. 

''The  last  remark  of  Judge  Sewall  is  much  relied  on  by  the  Maine  ouort  in 
their  opinions.  But  at  what  time  is  this  suggestion  to  be  made  /  tVhen  the 
grand  jury  is  still  under  the  superintendence  of  the  court,  or  at  what  time? 
Can  a  different  court  make  the  inquiry,  as  was  done  in  this  csm  now  before 
us?  Judge  Sewall  continues  thus:  'This  being  the  construction  to  be  given 
to  the  record,  after  an  indictment  has  been  received  and  filed  by  the  court,  no 
averment  to  the  contrary  can  be  permitted  as  a  formal  plea.  Objections  to 
the  personal  qualifications  of  the  jurors,  or  the  legality  of  the  returns,  are  to 
be  made  before  the  indictment  is  found,  and  may  be  received  from  any  per- 
son who  is  under  a  presentment  for  any  crime  whatsoever,  or  from  any  penon 
present  who  may  make  the  objection  as  atnietM  euri<B.* 

"Our  law  makes  all  such  indictments  as  are  returned  into  court  by  the 
foreman,  in  the  presence  of  the  grand  jury,  and  indorsed  by  him  as  'a  true 
bill,'  and  filed  by  the  court,  records  of  the  court,  and  records  can  not  be 
averred  against.  No  matter  how  much  I  am  disposed  to  respecc  the  learning 
and  the  practical  sound  sense  of  the  Maine  court,  I  can  never  consent  to  do 
away  with  our  statutory  requisitions  because  that  court  decided  a  Similar  case 
otherwise  than  I  am  warranted  in  doing. 

"The  doctrine  now  laid  down  by  this  court  can  not  proaucd  harm;  for  an 
innocent  person  will  not  be  hurt  by  refusing  to  go  behind  tne  indictment  tnd 
see  how  it  was  found,  for  he  can  always  vindicate  himself  Ui  a  trial  upon  the 
merits.  This  doctrine,  too,  violates  no  law  by  rendermg  tnat  public  which 
the  law  deposits  in  the  breast  of  a  grand  juror  as  an  inviolable  secret." 

So,  in  State  v.  Oaford,  90  Tex.  428,  a  plea  in  abatement  was  filed  at  the  ar* 
raignment,  setting  forth  that  the  '  'pretended  indictment"  returned  in  the  case 
was  returned  by  mistake,  and  praying  that  it  be  abated;  and  the  court  below 
admitted  the  testimony  of  seven  of  the  grand  jurors,  including  the  foreman, 
to  show  that  no  such  indictment  was  in  fact  found;  but  the  appellate  court 
held  that  this  was  error,  because  such  a  practice  was  against  the  policy  of  the 
law,  and  would  subject  grand  jurors  to  most  pernicious  influences,  and  that 
if  it  were  allowed,  trials  for  murder  would  seldom  oocur.  The  decision  was, 
however,  based  in  part  on  a  provision  in  the  statute  to  the  e£fect  that  an  in* 
dictment  might  be  set  aside  "if  it  appeared  by  the  records  of  the  court  that 
it  was  not  found  by  at  least  twelve  grand  jurors,"  the  oourt  holding  that,  on 
the  principle  of  €xpre$9io  unwu,  exeluno  alterius,  parol  proof  of  such  irregular* 
ity  was  inadmissible. 

On  the  other  hand  it  was  held  in  a  reoent  case  by  the  superior  oourt  of 
Buffido,  New  York,  PeopU  v.  ShaUuck,  6  Abb.  New  Gas.  33,  that  on  a  motion 
to  set  aside  an  indictment  affidavits  of  grand  jurors  were  admissible  to  show 
that  such  indictment  was  never  in  fact  voted  on  by  the  grand  jury.  Shel- 
don, G.  J.,  delivering  the  opinion  of  the  court,  said: 

"The  motion  was  opposed  upon  the  grounds  that  parol  testimony  could  not 
be  given  to  impeach  the  action  of  the  grand  jury;  that  the  indictment  was  a 
record,  and  imported  absolute  verity;  and  that  no  member  of  the  grand  jury 
could  be  sworn  to  disclose  their  deliberations.  These  objections  apply  to  a 
case  whore  it  is  sought  to  impeach  the  record  in  some  oollateral  proceedinj^ 
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bat  this  is  a  direct  motion  before  the  court  in  which  the  record  remains  to 
have  it  set  aside  as  void  or  erroneous.  The  accused  is  protected  by  the  bill 
of  lights,  and  can  not  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  presentment  or  indictment  of  a  grand  jury;  that  grand 
jury  must  be  a  legal  grand  jury,  and  the  vote  of  twelve  at  least  of  the  body 
must  concur  in  the  finding  of  a  bill;  otherwise,  one  can  not  be  found. 

"  When  it  is  suggested  to  the  court  that  an  irregularity  or  error  in  the  re* 
spect  now  urged  had  occurred,  it  is  consistent  with  the  general  superintend- 
ing power  and  duty  of  the  court  that  a  proper  inquiry  should  be  instituted 
in  order  that  the  evil  or  wrong  may  be  arrested:  Commonwealth  v.  Smith,  9 
Man.  110;  Lov^s  ease^  4  GreenL  439;  People  v.  Strong,  1  Abb.  Pr.  (N.  S.> 
244.  Now  of  what  service  would  this  inquiry  be  to  the  accused,  or  to  pubUo 
JQstioe,  unless  grand  jurors  could  be  called  upon  and  testify  aft  to  the  vote, 
the  GOncurrenoe  in  which  is  of  so  essential  and  vital  importance  T  The  inference 
from  the  fact  that  the  grand  jury  have  found  and  presented  an  indictment, 
is  that  it  WIS  so  found  by  at  least  twelve  of  the  number  of  that  body.  It  is 
no  state  secret,  nor  is  it  a  part  of  their  counsel,  which  each  member  has  been 
sworn  not  to  divulge.  If  it  was,  then  they  could  never  disclose  that  an  in- 
dictment had  been  found.  How  each  one  voted,  or  what  each  one  said 
dazing  their  deliberations,  are  matters  that  can  never  be  disclosed,  for  upon 
the  inviolable  secrecy  which  the  law  has  imposed  as  to  these  particulars  de- 
pend, in  a  great  degree,  the  efficiency,  and  independence,  and  integrity  of  the 
grand  inquest.  It  is  of  necessity  that  some  grand  juror  must  be  called  upon 
to  testify  as  to  whether  a  vote  was  taken,  and  the  result,  else  the  investiga- 
tion as  to  those  fttcts  would  be  futile." 

If  any  general  rule  can  be  safely  deduced  from  these  adjudications,  it 
would  seem  to  be  this:  1.  That  such  testimony  is  not  admis8il)le  in  any  case 
or  for  any  purpose,  except  upon  a  direct  proceeding  to  sot  aside  the  indict- 
ment; 2.  That  it  is  not  admissible  even  in  a  direct  proceeding  where  it  is 
offered  for  the  purpose  of  showing  that  the  indictment  was  voted  for  by  the 
grand  jurors,  or  any  of  them,  without  evidence,  or  upon  insufficient  or  in- 
competent evidence,  or  to  show  how  any  particular  grand  juror  voted,  or 
what  opinion  he  expressed  upon  the  case;  3.  That  it  is  admissible  in  a  direct 
proceeding,  to  show  that  the  indictment  was  not  in  fact  voted  for  by  the 
le^  number  of  grand  jurors.  Such  a  rule  would  appear  to  afford  sufficient 
protection  to  the  secrecy  and  freedom  of  investigations  by  the  grand  jury, 
and  would,  on  the  other  nand,  save  both  the  court  and  the  accused  the  time, 
trouble  and  expense  of  a  trial  upon  an  indictment  returned  by  mistake  or 
otiienrise,  when  no  indictment  had  in  fact  been  found. 


Gbeeley  v.  Thurston. 

[4  QmxExt^AWt  479.] 

A  Suit  oh  Niootiablb  Papeb  mat  bb  Bbouqbt  on  thb  Day  it  Faum 

Ddb,  if  demand  for  payment  has  first  been  made  at  a  reasonable  hour  of 

that  day. 
TiMM  wmor  Sirrr  mat  bi  Bbouoht. — ^Except  in  the  case  of  negotiable 

p^wr,  the  debtor  can  not  be  subjected  to  an  action  until  after  the  whole 

of  the  day  of  payment  has  passed. 

Ahbumiwit  by  the  payees  against  the  maker  of  certain  notes* 
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The  declaration  contained  two  counts:  1.  On  a  note  dated 
April  18, 1825,  payable  six  months  after  date  with  grace;  2. 
On  a  note  dated  Ju|ie  20, 1825,  payable  four  months  after  date. 
The  writ  was  issued  October  21,  1825,  between  four  and  five 
o'clock  p.  M.,  and  service  was  commenced  on.  the  next  day  by 
attachment  of  the  defendant's  goods.  Subsequently,  the  plaint- 
iffs caused  the  second  count  to  be  stricken  out  of  the  writ,  and 
issued  a  new  writ  on  the  note  mentioned  in  said  count.  Service 
of  both  writs  was  completed  November  15.  The  questions 
submitted  to  the  court  were:  1.  Whether  the  action  was  pre- 
maturely brought  on  the  first  note;  2.  Whether  the  alteration 
in  the  writ  avoided  it. 

Kinsman,  for  the  plaintiffs,  contended  that  the  action  might 
properly  be  brought  on  the  last  day  of  grace:  CasUe  v.  BurdiU^ 
3  T.  B.  623;  Jonea  v.  tales,  4  Mass.  251. 

Daveis,  contra,  cited  Henry  v.  Jones,  8  Mass.  463. 

By  Court,  Wbston,  J.  Prior  to  the  service  of  a  writ,  the 
plaintiff  may  change,  modify  or  amend  it  at  his  pleasure. 
Whether,  after  the  service  had  commenced  by  attaching  the 
defendant's  goods,  but  prior  to  its  completion,  it  was  com- 
petent for  the  plaintiffs  in  this  case  to  strike  the  second  count 
out  of  their  declaration,  from  the  view  we  have  taken  of  the 
cause  upon  other  points,  need  not  now  be  decided. 

The  note  declared  on  in  the  first  count,  dated  April  18,  1825, 
payable  in  six  months  with  grace,  became  due  on  the  twenty- 
first  of  October  following.  Was  it  suable  on  that  day?  It  is 
remarkable  that  no  decision  directly  upon  this  point  has  been 
adduced,  nor  have  we,  after  considerable  research,  been  able  to 
find  one.  The  treatises  of  Eyd,  Ohitty  and  Bayley,  on  bills  of 
exchange  and  notes  of  hand,  have  also  been  examined  with  a 
view  to  this  question;  but  they  contain  no  intimations  affording 
any  satisfactory  aid  in  the  solution. 

The  objection  on  the  part  of  the  defendant,  the  maker  of  the 
note,  is  that  he  has  the  whole  of  the  last  day  in  which  to  pay  it, 
and  that  until  that  day  is  passed,  he  can  not  be  said  to  have 
broken  his  contract.  There  is  no  question,  that  with  regard  to 
bonds,  mortgages  and  instruments  in  writing,  other  than  notes 
of  hand,  or  bills  of  exchange,  the  party  who  engaged  to  pay 
money,  or  to  perform  any  other  duty,  fulfills  his  contract,  if  he 
does  so  on  any  part  of  the  day  appointed.  Unless  the  case  of 
negotiable  paper  forms  an  exception  to  the  general  rule  which 
attaches  to  other  written  contracts,  the  maker  of  a  negotiable 
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note  of  hand  and  the  acceptor  of  a  bill  of  exchange,  are  not 
liable  to  be  sued  until  the  day  after  these  instruments  become 
due  and  payable. 

In  the  case  of  LefUey  t.  Mills,  4  T.  B.  170,  we  have  the 
opinion  of  Mr.  Justice  Buller,  given  in  strong  terms,  although 
the  decision  was  finally  placed  upon  another  ground,  that  the 
general  rule  before  intimated,  does  not  apply  to  bills  of  ex- 
change. In  that  case,  a  clerk  called  with  the  bill,  upon  which 
the  question  arose,  at  the  house  of  the  defendant,  the  acceptor, 
on  the  day  it  became  due,  and  not  finding  him  at  home,  left 
word  where  the  bill  might  be  found,  that  the  defendant  might 
fiend  and  take  it  up;  this  not  being  done  at  six  o'clock  in  the 
evening,  it  was  noted  for  non-payment.  Between  seven  and 
eight  o'clock  the  same  clerk  called  on  the  defendant  again  with 
the  bill,  who  then  offered  to  pay  the  amount  of  it;  but  refused 
to  pay  an  additional  half  crown  demanded  for  the  notary.  Lord 
Kenyon  was  of  opinion,  at  the  trial,  that  the  tender  was  suffi* 
cient;  and  directed  a  verdict  for  the  defendant.  A  rule  was 
obtained  to  show  cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  granted.  The  court  said,  in  granting  the  rule, 
that  the  main  question  was  whether  the  acceptor  had  the  whole 
day  to  pay  the  bill  in,  or  whether  it  became  due  on  demand  at 
any  time  on  the  last  day.  After  argument.  Lord  Eenyon  stated 
that  in  this,  as  in  other  contracts,  the  acceptor  had  the  whole 
day;  but  said  if  there  were  any  difference  between  bills  of  ex- 
change and  other  contracts  in  this  respect,  the  claim  for  the 
Dotaiy  could  not  be  supported;  this  being  an  inland  bill,  pay- 
able fourteen  days  after  sight,  and  the  statute  of  William,  which 
first  authorized  a  protest  upon  inland  bills^  giving  it  only  upon 
each  faillB  as  were  payable  a  certain  number  of  days  after  date. 
Upon  this  last  ground  Buller,  J.,  concurred;  but  he  added:  "I 
can  not  refrain  from  expressing  my  dissent  to  what  has  fallen 
from  my  lord,  respecting  the  time  when  the  payment  of  bills  of 
exchange  may  be  enforced.  One  of  the  plaintiff's  counsel  has 
coxrectly  stated  the  nature  of  the  acceptor's  undertaking,  which 
is  to  pay  the  bill  on  demand,  on  any  part  of  the  third  day  of 
grace;  and  that  rule  now  is  so  well  established,  that  it  will  be 
extremely  dangerous  to  depart  from  it.  With  regard  to  foreign 
bills  of  exchange,  all  the  books  agree  that  the  protest  must  be 
made  on  the  last  day  of  grace;  now  that  supposes  a  default  in 
payment,  for  a  protest  can  not  exist,  unless  default  be  made. 
Bat  if  the  party  has  until  the  last  moment  of  the  day  to  pay  the 
bill,  the  protest  can  not  be  made  on  that  day.     Therefore  the 
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usage  on  bills  of  exchange  is  established;  they  are  payable  any 
time  on  the  last  day  of  grace,  on  demand,  provided  that  demand 
be  made  within  reasonable  hours.  A  demand  at  a  very  early 
hour  of  the  day,  at  two  or  three  o'clock  in  the  morning,  would 
be  at  an  unreasonable  hour;  but,  on  the  other  hand,  to  say  the 
demand  shall  be  postponed  until  midnight,  would  be  to  establish 
a  rule  attended  with  mischevious  consequence&'' 

Upon  consideration,  we  adopt  the  views  of  Mr .  Justice  Buller, 
and  it  is  our  opinion  that  bills  of  exchange  and  negotiable  notes 
should  be  paid  on  demand,  if  made  at  a  reasonable  hour,  on  the 
day  they  fall  due,  and  if  not  then  paid,  that  the  acceptor  or 
maker  may  be  sued  on  that  day,  and  the  indorser  or  drawer  also, 
after  notice  given,  or  duly  forwarded. 

It  has  been  decided  in  two  cases  in  Massachusetts;  Shed  v. 
Brett,  1  Pick.  401  [11  Am.  Dec.  209],  and  CUy  Bank  v.  CiUier,  3 
Id.  414,  that  after  demand  and  notice,  the  indorser  may  be 
forthwith  sued,  without  waiting  until  the  expiration  of  the  day 
on  which  the  note  falls  due.  These  cases  presented  in  principle 
the  same  question  which  is  now  before  us.  The  indorser  ib 
collaterally  and  conditionally  liable.  It  would  be  a  very  extra- 
ordinary doctrine  to  hold  that  he  might  be  sued,  before  any  ac- 
tion could  be  sustained  against  the  principal  and  ultimate  debtor. 
If,  therefore,  an  action  lies  against  the  indorser  under  these 
circumstances,  of  which  we  are  well  satisfied,  it  must  equally  lie 
against  the  maker  or  acceptor. 

But  notes  of  hand  and  bills  of  exchange,  like  other  instru- 
ments, are  not  suable  until  the  day  of  maturity  be  passed,  un- 
less demanded  on  that  day.  The  failure  to  pay  on  such  demand 
constitutes  a  breach  of  the  contract  and  a  dishonor  of  the  bill 
or  note,  by  the  usage  and  custom  of  merchants.  The  necessity 
of  a  demand  on  that  day,  prior  to  the  institution  of  an  action, 
is  clearly  deducible  from  the  opinion  of  Mr.  Justice  BuUer,  and 
from  the  cases  cited,  decided  in  Massachusetts. 

In  the  case  before  us  it  does  not  appear  from  the  statement 
of  facts  that  the  note  was  demanded  of  the  defendant  prior  to 
the  commencement  of  the  action;  we  must  therefore  decide  in 
accordance  with  the  principles  before  stated,  that  it  was  prema- 
turely brought,  and  that  the  plaintiffs  must  be  called.  ' 

Plaintiffs  nonsuit. 


BioBT  TO  Sub  Makxb  ok  Day  Notb  u  Dux.— The  doctrine  here  Ui  1 
down,  that  an  action  may  be  brought  against  the  maker  of  a  note  on  the  last 
day  of  grace,  after  demand  and  refusal  of  payment  on  that  day,  is  well  es- 
tablished in  Maine  and  Massachusetts,  and  in  several  of  the  other  states:  See 
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the  note  to  Shed  ▼.  Bretif  11  Am.  Deo.  217,  where  this  subject  is  discussed. 
The  following  oases  support  this  view:  Ammidovm  ▼•  Woodman,  31  Me.  680; 
VeaaeBank  ▼.  Winn,  40  Id.  62;  Coleman  v.  Ewing,  4  Humph.  241;  Wilton  v. 
WUUman,  1  Nott  ft  McC.  440;  MeKenssie  v.  Jhirant,  9  Eich.  61;  DennU  v. 
Walker,  7  K.  H.  201;  Staples  r.  FrankUn  Bank,  I  Met.  43;  S.  C,  Bodf.  ft 
Big.  Lea.  Caa.  on  BiUs  and  Notes,  480,  and  note.  Other  authorities  to  the 
nme  effect  are  cited  in  the  note  to  Shed  v.  BreU,  11  Am.  Deo.  217>  before 
rafened  to.  But  in  Calif omia  and  some  of  the  other  states  the  rule  is,  that 
the  maker  !^aa  the  whole  of  the  last  day  to  make  payment,  and  therefore  that 
an  action  brought  against  him  on  that  day  is  premature:  See  note  to  Shed  v. 
BnU,  11  Am.  Deo.  217,  and  also  the  note  to  Staples  v.  FrankUn  Bank,  Bedf. 
ft  l&g,  Lea.  Cas.  on  Bills  and  Notes,  480.  It  is  so  held  in  0«&om  v.  Man* 
cure,  3  Wend.  170;  Smith  ▼.  AyUeworth,  40  Barb.  104;  OoihotU  v.  Ballard,  41 
Id.  33;  Etheridffc  ▼.  ZiOdd,  44  Id.  69.  But  it  is  conceded  in  the  case  last 
cited,  aa  well  aa  in  Otbom  v.  Moneure,  3  Wend.  104^  that  after  demand  and 
nfoHl  on  the  last  day  of  grace^  notice  may  be  given  to  tba  indoner  on  tha 
day,  and  that  tneh  notice  will  fix  his  liability. 

In.  Dao.  You  zn— If 
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Ruff's  Administratob  v.  Btjll. 

[7  Haxbib  k  Jomncnr,  14.] 
Whxet  thk  Statutb  or  Limitations  onoe  begins  to  nzn,  no  sabfleqnant  di«* 

ability  will  stop  its  operation. 
Ths  Statdtb  does  not  Attach  unless  there  is  some  person  in  being  oom- 

petent  to  sue. 

Dbbt.    The  opinion  states  the  case. 

Hdidaby  and  Speed,  for  the  appellant,  plaintiff  below,  cited 
South  Sea  Co.  v.  Wymondsell,  3  P.  Wms.  143;  Bree  v.  Solbech,  2 
Doug.  656;  Beeves  Dom.  Bel.  327,  335,  336;  Gawper  y.  Scot,  3 
P.  Wms.  119;  Gary  v.  Bertie,  2  Vern.  342;  4  Bao.  Abr.,  tit.  Lim- 
itation of  Actions,  D.  4,  476;  Faw  v.  Roberdeau,  3  Cranch,  174. 

Mitchdl,  contra,  cited  4  Bao.  Abr.,  tit..  Limitation  of  Actions, 
B.  4,  479;  WUcocks  v.  Huggins,  2  Str.  907;  Eicbman  v.  Walker, 
Willes,  27;  Peck  v.  BandaU'a  Trustees,  1  Johns.  165. 

By  Court,  Stephen,  J.  This  is  an  action  of  debt,  instituted 
by  Biohard  H.  Buff,  administrator  de  bonis  non  of  Hannah  Buff, 
and  William  Bull,  on  a  single  bill,  bearing  date  on  the  nine- 
teenth of  January,  1799,  payable  on  demand.  To  which  action 
the  defendant  has  pleaded  the  statute  of  limitations,  that  the 
debt  or  thing  in  action  had  been  above  twelve  years  standing 
before  the  institution  of  the  suit.  To  this  plea  the  plaintiff  re- 
plied that  it  ought  not  to  be  sustained,  because  Hannah  Buff, 
the  obligee,  died  the  tenth  of  September,  1801,  leaving  two  chil- 
dren who  were  minors,  and  that  letters  of  administration  on  the 
estate  of  Hannah  Buff  were  granted  to  Henry  Watters  on  the 
thirtieth  of  October,  1801,  and  that  on  the  twentieth  of  July, 
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1805,  Henzy  Waiters  also  departed  this  life.  That  on  the  four- 
teenth of  NoYember,  1810,  William  Bull,  the  defendant,  was 
appointed  guardian  to  the  minor  children  of  Hannah  Buff,  who 
were  entitled  to  the  whole  of  her  personal  estate,  but  that  no 
administration  de  bonis  non  on  her  estate  after  the  death  of 
Henry  Watters,  the  first  administrator,  was  granted  until  the 
twenty-fifth  of  August,  1818,  when  letters  were  granted  to 
Bichurd  Buff,  the  plaintiff  in  this  suit;  and  that  twelve  whole 
years  had  not  elapsed  from  the  date  of  the  bill,  or  the  time  it 
became  due,  prior  to  the  commencement  of  this  action,  if  the 
time  is  deducted  during  which  there  was  no  administration, 
from  the  whole  time  which  has  elapsed;  and  that  the  defendant 
ought  not  to  avail  himself  of  the  time  which  elapsed  during  the 
time  he  was  guardian  to  the  infant  children  who  were  entitled 
to  the  money  when  recovered. 

To  this  replication  there  was  a  demurrer;  and  the  question 
is,  whether  the  demurrer  is  sustainable  in  point  of  law.  The 
single  bill  upon  which  the  action  is  founded,  bears  date  the 
nineteenth  of  January,  1799,  and  is  payable  on  demand,  and 
the  obligee  did  not  die  before  the  tenth  of  September,  1801. 
More  than  two  years  elapsed  after  the  cause  of  action  accrued 
before  the  death  of  the  party  to  whom  the  writing  obligatoiy 
was  given,  who  might  have  enforced  the  payment  of  the  money 
in  her  life-time  if  she  had  been  disposed  so  to  do.  In  a  few 
weeks  after  her  death  letters  of  administration  were  granted  to 
Heniy  Watters,  who  did  not  die  till  1805.  During  the  period 
of  his  admimstration  he  also  declined  the  issuing  of  legal  papers, 
for  the  recovery  of  the  claim,  and  no  action  was  brought  for 
that  purpose  until  the  present  plaintiff  was  appointed  adminis- 
trator in  the  year  1818.  It  then  appears  that  a  right  of  action 
existed  for  more  than  two  years,  which  might  have  been  en- 
forced by  Hannah  Buff  in  her  life-time,  and  that  her  adminis- 
trator had  the  power  of  compelling  payment  for  a  period  of 
more  than  three  years  before  he  died. 

The  principle  of  law  is  indisputable  that  when  the  statute 
of  limitations  once  begins  to  run  nothing  will  stop  or  impede 
its  operation.  It  never  does  attach  unless  there  be  some  per- 
son in  being  competent  to  sue,  but  when  that  is  the  case  the 
legal  bar  to  the  recovery  of  the  money  will  arise,  unless  legal 
steps  are  adopted  to  enforce  the  payment  within  the  period  pre- 
scribed by  law.  In  support  of  this  principle  see  4  Bac.  Abr. 
479;  Doe  v.  Jones,  4  T.  B.  301;  Peck  v.  Randall's  Trustees,  I 
Johns.  165.     Where  the  general  rule  ^  laid  down  to  be  that 
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'when  the  statate  of  limitations  once  begins  to  run,  it  continues 
to  ran,  notwithstanding  any  subsequent  disability. 
Judgment  affirmed. 

StaTUTB  of  LiMTTATIONS  not  SuSPKNDXD  BT  SUBSaQUXHT  I>IBABnJTT.«> 

See  ITiompBon  v.  Smith,  10  Am.  Deo.  453,  and  note;  Faymmx  v.  Praiker,  9 
Id;  691;  Danarut  v.  Wynkoop,  8  Id.  467;  Jackson  ▼.  Moore,  7  Id.  398;  lU^ 
kugh  V.  Andermm,  3  Id.  625. 


Edelen  t;.  Habdey's  Lessee. 

[7  Habkd  k  Jomiov,  a.] 
BvzDnrcB  Adkitted  bt  Cohsbnt,  in  the  court  below,  cannot  be  objected  to 

on  appeal. 
A  FoBMSB  JiTDGiCBNT  againat  a  defendant  in  ejectment  declaring  a  saj^xieed 

will  invalid,  is  not  a  bar  to  the  defendant's  offering  evidence^  in  a  sabae- 

qnent  ejectment  suit,  of  the  legality  of  the  will. 
Attestation  or  Will. — ^It  is  not  essential  that  a  testator  shoold  actually 

see  the  witnesses  attest  his  will,  but  it  is  necessary  that  he  shoold  be  in 

a  sitoation  to  do  so  if  he  desire  it. 
Tbx  AtiestaTiok  or  a  Will  in  a  room  adjoining  that  wherein  the  testator 

lay,  and  between  which  there  was  a  plank  partition,  is  prima /ade  evi^ 

dence  of  the  illegality  of  the  instrument,  although  snch  attestation  waa 

at  the  testator's  request,  and  was  subsequently  approved  by  him. 

Ejectment  for  an  undivided  third  part  of  a  tract  of  land 
called  What  You  Please.  Issue  joined  on  the  plea  of  not 
guilty.  The  plaintiff  claimed  as  the  heir,  and  the  defendant  as 
the  devisee  of  one  Thomas  Jenkins.  Three  bills  of  exception 
were  taken.  The  first  set  forth  certain  evidence  read  at  the 
trial  by  consent,  from  which  it  appeared  that  in  a  former 
ejectment  suit  against  the  present  defendant  for  a  certain  other 
parcel  of  land  prosecuted  by  other  parties  plaintiff  the  will 
under  which  the  defendant  claimed  in  this  action  was  relied 

)   •  upon  and  pronounced  invalid.     The  papers  and  record  of  the 

former  proceedings  were  lost,  having  been  destroyed  by  the 
public  enemy,  and  the  docket  entries  certified  by  the  clerk  were 
received.  The  testimony  of  a  juror  on  the  former  trial  was 
also  heard.    He  swore  that  the  only  fact  disputed  in  that  action 

I  was  the  validity  of  the  will;  that  the  evidence  then  was  that 

the  testator  signed  the  will  when  lying  sick,  and  then  asked  the 
witnesses  to  go  into  the  next  room  to  attest  it;  that  they 
did  so,  and  went  into  an  adjoining  room,  through  a  hall,  and 
signed;  that  the  two  rooms  were  separated  by  a  plank  partition 
and  with  no  direct  communication  between  them.  The  witness 
testified  that  the  opinion  of  the  juiy  was  that  the  testator  could 
not  see  the  witnesses  sign  their  names. 
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The  plaintiff  then  prayed  the  opinion  of  the  court  that  the 
defendant  was  precluded  in  this  action  from  giving  evidence  of 
the  execution  of  the  will.  This  opinion,  the  court,  Johnson,  C. 
J.,  and  Key,  J.,  refused  to  give,  saying  that  this  evidence  was 
prima/acie  evidence  of  the  illegality  of  the  will. 

The  second  bill  of  exception  set  forth  the  evidence  offered  by 
the  defendant  of  the  due  execution  of  the  will.  A  copy  of  the 
will  was  produced  regularly  executed  on  its  face.  It  appeared 
that  after  the  affixing  of  the  testator's  signature,  he  asked  the 
witnesses  to  attest  the  will  in  the  next  room;  that  they  did  so, 
and  the  will  was  immediately  carried  baick  to  the  testator;  that 
it  was  then  read  by  a  clergyman  present  to  the  testator,  who 
was  informed  that  the  witnesses  had  subscribed,  and  that  their 
signatures  were  shown  to  him,  at  which  he  nodded  his  head  in 
assent,  and  said:  **  Well;"  or  '*  Very  well."  An  instruction  was 
asked  by  the  defendant  to  the  effect  that  it  was  not  essential 
that  the  testator  should  actually  see  the  witnesses  sign,  but 
that  if  he  was  in  a  situation  to  see  them  affix  their  signatures,  the 
will  was  properly  executed.  The  instruction  was  given.  The 
plaintiff  excepted. 

The  third  bill  set  forth  a  refusal  to  instruct  the  jury  that  if 
they  believed  the  evidence  adduced,  the  will  was  executed  in 
compliance  with  the  statute,  and  that  their  verdict  should  be 
for  the  defendant. 

Yerdict  and  judgment  for  the  plaintiff. 

MagrudeTy  for  the  appellant. 

F.  S.  Key,  contra. 

By  Court,  Stephen,  J.  This  action  of  ejectment  was  insti- 
tuted in  the  court  below  for  an  undivided  third  part  of  a  tract 
of  land  called  What  You  Please.  Defense  was  taken  upon 
titie.  The  lessor  of  the  plaintiff  claiming  as  heir  at  law  of 
Thomas  Jenkins,  and  the  defendant  under  an  instrument  of 
writing,  alleged  to  be  his  last  will  and  testament;  and  the  sole 
question  which  appears  to  have  arisen  in  the  court  below  re- 
lated to  the  due  execution  of  said  wiU,  according  to  the  formal- 
ities prescribed  by  the  statute  of  frauds  and  perjuries  upon  this 
point;  three  bills  of  exception  appear  to  have  been  taken  in  the 
court  below,  only  the  first  and  third  of  which  are  before  this 
court  for  their  review  and  adjudication,  upon  the  appeal  pros- 
ecuted by  the  appellant.  The  opinion  contained  in  the  second 
bill  of  exceptions  is  not  appealed  from,  and  is  only  before  the 
court  by  the  agreement  of  the  parties,  as  furnishing  the  testi- 
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monj  upon  which  the  opinion  of  the  court  was  prayed,  and 
given  in  the  third  bill  of  exceptions. 

The  whole  of  the  testimony  which  went  to  the  jury  upon  the 
trial  of  this  case,  was  admitted  by  the  consent  of  the  parties, 
and  such  consent  obviates  any  objection  which  might  otherwise 
have  been  made  to  it,  as  being  exceptionable  in  point  of  law. 
This  court  are  of  opinion  that  the  court  below  did  right  in  re* 
fusing  the  prayer  of  the  plaintiff  that  the  defendant  was  pre- 
cluded from  giving  evidence  to  prove  the  due  execution  of  the 
will.  The  conclusion  of  law  deduced  by  the  court  from  the 
facts  so  given  in  evidence  that  the  same  were  prima  facie  evi- 
dence that  the  will  was  not  legally  executed,  it  is  believed  by 
this  court  to  be  correct. 

It  is  the  opinion  of  this  court  that  there  is  no  error  in  the 
opinion  of  the  court  below  expressed  in  the  third  bill  of  excep- 
tions, because  the  evidence,  so  far  from  warranting  a  presump- 
tion that  the  formalities  of  the  law  had  been  complied  with,  in 
reference  to  the  executions  of  last  wills  and  testaments,  fur- 
nished very  strong  grounds  from  which  a  contrary  inference 
might  be  drawn.  It  is  true  it  is  not  essential  that  a  testator 
should  actually  see  the  witnesses  attest  his  will,  but  it  is  neces- 
sary that  he  should  be  in  a  situation  which  would  give  him  the 
capacity  of  doing  so  if  he  should  desire  it:  BusseU  S  Lux  v. 
Falls,  8  Harr.  &  M.  457  [1  Am.  Dec.  380]. 

Judgment  afSrmed. 


Cloppeb  t;.  Union  Bank  of  Mabtland. 

[7  Habkd  k  JoBnov,  92.] 

Thb  ExBOunoN  of  a  Mobtoaob  by  an  indoner  to  the  holder,  to  seeure  the- 
payment  of  a  promiasory  note  made  for  the  indorser'a  acoommodatioD, 
does  not  eztingoish  the  note. 

Note  as  Paticent. — Where  an  indomer  gives  his  own  note  to  the  holder  of 
a  promisaory  note  as  security  for  the  debt*  the  original  note  is  not  ex* 
tingaished  unless  the  last  note  was  reoeived  in  satisfaction  of  the  first. 

divnro  Timb  to  thb  Ikdobsbb  of  a  note  drawn  and  negotiated  for  the  in- 
dorser's  aooommodation,  facts  known  to  the  holder  will  not  discharge 
the  maker. 

A  OovBNANT  NOT  TO  SuB  generally  may  be  pleaded  as  a  release.  Bnt  a 
covenant  not  to  sne  for  a  limited  period,  can  not  be  pleaded  in  a  creditor's 
action;  the  debtor's  remedy  is  an  action  on  the  covenant.  This  latter 
doctrine  does  not  apply  to  actions  of  assumpsit;  accordingly,  where  the 
holder  of  a  note  stipulated  not  to  sue  the  maker  for  a  specified  time,  ia 
consideration  of  a  mortgage  security  given  by  the  indorser,  the  makes 
may  rely  on  the  covenant,  though  no  party  thereto. 
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AssDHPSET  on  a  promisBOiy  note.  General  issue  pleaded.  It 
appealed  that  the  note  was  one  of  eight,  given  by  the  defendant 
Clopper  for  the  accommodation  of  Phillips  &  Co.,  and  dis- 
oonnted  at  plaintiffs'  bank.  Before  the  maturity  of  any  f  }f  these 
notes,  Phillips  Sl  Co.,  who  were  indorsers,  gave  to  the  bank  a 
mortgage  of  real  property  as  collateral  security  for  them.  It 
also  appeared  that  the  indorsers  gave  their  own  notes  for  the 
amounts  of  defendant's  notes,  and  that  the  first  of  the  latter  was 
taken  up  and  canceled  by  them.  Evidence  was  introduced  to 
prove  that  Phillips  &  Co.  understood  that  when  they  gave  their 
own  notes,  these  should  extinguish  defendant's  notes,  although 
there  was  no  express  agreement  to  that  effect.  Defendant 
proved,  in  addition,  that  when  the  mortgage  was  given,  it  was 
expressly  stipulated  by  and  between  Phillips  &  Co.  and  the  bank, 
that  Phillips  &  Co.  should  not  be  called  upon  or  required  to 
pay  any  of  the  principal  sums  lent  as  accommodation  for  the 
space  of  three  years  from  the  execution  of  the  mortgage;  and 
further,  that  no  suit  should  be  instituted  against  Clopper  until 
after  the  expiration  of  three  years  from  the  date  of  the  mortgage, 
and  that  the  securing  of  these  advantages  was  the  inducement 
that  led  to  giving  the  mortgage.  This  suit  was  instituted  prior  to 
the  expiration  of  the  three  years.  The  defendant  then  moved 
the  court  to  instruct  the  jury  that,  if  they  believed  that  it  was 
agreed  that  the  plaintiffs  should  not  sue  the  defendant  for  the 
space  of  three  years,  this  suit  could  not  be  maintained.  This 
instruction  Ward,  J. ,  refused  to  give.  The  defendant  excepted, 
and  the  verdict  being  for  the  plaintiffs,  he  appealed. 

Wmiams  and  B.  Johnson^  for  the  appellant.  The  agreement 
not  to  sue  Clopper  for  three  years  was  valid  and  binding;  and, 
therefore,  this  suit  is  premature:  LUUer  v.  HoUand,  3  T.  B.  690; 
4  Stark.  Ev.  1060;  Cuff  v.  Penn,  1  Mau.  &  Sel.  21;  Walkina  v. 
Bodges,  6  Har.  &  J.  88. 

Taney  and  Kennedy^  contra. 

By  Court,  Abgbeb,  J.  We  do  not  conceive  that  by  any  trans- 
actions which  have  taken  place  between  Phillips  Sl  Co.  and  the 
Union  Bank  of  Maryland,  in  relation  to  the  promissory  note, 
which  is  in  this  suit  the  subject  of  litigation,  there  has  been  an 
extinguishment  of  the  original  contract.  The  mortgage  taken 
by  the  Union  Bank  was  only  for  the  purpose  of  securing  to  that 
institution  the  payment  of  the  securities  mentioned  in  it.  The 
parties  to  that  instrument  never  intended  that  it  should  consti* 
tute  a  new  debt,  nor  did  it  bind  Phillips  &  Co.  by  any  new  ob« 
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ligations;  but  it  was  a  leoognition  of  the  existing  liability,  and 
was  intended  to  operate  merely  as  a  security  for  its  discharge. 
It  contsins  an  express  stipulation  that  it  is  to  be  Yoid  upon  the 
payment  of  the  notes,  of  which  Phillips  &  Co.  were  the  indors- 
ers.  The  notes  given  by  Phillips  &  Co.  after  the  execution  of 
the  mortgage,  would  not  operate  as  an  extinguishment  of  the 
notes  drawn  by  Clopper  and  indorsed  by  Phillips  &  Co.,  unless 
they  were  receiyed  by  the  bank  in  substitution  and  in  satisfac- 
tion of  the  prior  notes.  The  record  contains  no  evidence  from 
which  such  an  inference  would  be  deducible. 

It  is  urged  by  the  counsel  for  the  appellant,  that  being  only 
a  security  for  Phillips  &  Co.,  and  being  known  to  be  such  by 
the  Union  Bank  at  the  date  of  the  mortgage  given  by  Phillips  & 
Co.,  by  which  an  extension  of  time  was  granted  to  them  by 
such  indulgence,  he  has  been  discharged  from  all  liability  as 
the  drawer  of  these  notes.  That  in  the  ordinary  case  of  x^rin- 
cipal  and  surety,  time  given  to  the  principal  discharges  the 
surety,  is  a  legal  position,  as  well  settled  as  any  other  apper- 
taining to  the  science.  But  its  application  to  a  case  of  this 
description  may  well  be  questioned.  In  every  bill  of  exchange 
the  acceptor,  and  in  every  promissory  note  the  drawer,  is  in  law 
the  principal,  and  is  first  liable,  and  every  indorser  in  the  order 
in  which  his  name  appears  on  the  bill  or  note.  The  indorsee 
may  sue  all  or  any  of  the  parties  he  may  choose.  He  has  the 
entire  dominion  of  the  property  in  the  bill,  and  a  perfect  right 
to  make  any  arrangement  he  pleases  with  any  of  them;  but  he 
does  it  at  his  peril;  for  if  he  thereby  alter  the  situation  of  any 
other  person  on  the  bill  to  the  prejudice  of  that  person,  he  can 
not  afterwards  proceed  against  him.  Therefore,  though  he  may 
give  time  to,  or  discharge,  his  immediate  indorser,  he  cannot 
grant  indulgence  to  the  drawer  or  acceptor,  and  afterwards  pro- 
ceed against  the  indorser. 

The  discharge  of,  or  the  giving  time  to,  any  of  the  parties 
liable,  does  not  discharge  prior  parties,  but  only  those  whose 
names  are  subsequent  to  the  parties  thus  discharged,  or  to  whom 
indulgence  is  granted.  This  doctrine  is  laid  down  in  Owynne 
V.  HeaJton^  1  Bro.  Ch.  4,  in  a  note  by  Mr.  Eden,  and  is  abun- 
dantly supported  by  the  numerous  authorities  there  referred  to. 
WheUier  the  note  is  one  springing  out  of  a  consideration  actu- 
ally passing  between  the  parties,  or  is  only  an  accommodation 
note,  does  not  seem  to  make  a  difference  in  the  law  in  this  re- 
spect. It  is  certain  that  a  contrary  doctrine  has  been  held  bj 
Lord  Ellenborough  in  the  case  of  Laxton  v.  Peai^  2  Oampb 
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185.  But  this  decision  has,  in  the  English  courts,  been  mnee 
uniformly  considered  a  deviation  from  established  principles. 
Its  authority  was  doubted  by  Chief  Justice  Gibbs  in  Kerrison  y. 
Goohe,  8  Campb.  362;  and  although  in  his  decision  in  that  case 
he  attempts  a  distinction  between  it  and  Laxton  v.  Peat,  he  does 
in  effect  overrule  Lord  Ellenborough's  decision,  and  he  ex- 
pressed his  regret  that  the  term,  accommodation  bill,  ever  found 
its  way  into  the  law,  or  that  parties  were  allowed  to  get  rid  of 
the  obligations  they  profess  to  contract  by  putting  their  names 
to  negotiable  securities.  Lord  Eldon,  in  Ex  parte  Wilson,  11 
Yes.  411,  denounces  any  such  distinction  as  that  attempted  in 
LaxUm  v.  Peat.  In  the  case  of  Ihitum  v.  Pocock,  5  Taun.  192, 
the  doctrine  decided  in  the  case  referred  to  came  in  review  be- 
fore the  judges  of  the  court  of  common  pleas,  and  it  was  there 
expressly  overruled,  and  it  was  determined  that  nothing  could 
discharge  an  acceptor  but  a  release  or  payment,  and  that  there 
was  no  difference  between  an  accommodation  acceptance  and  an 
acceptance  for  value. 

Indeed,  in  Mallet  v.  Thompgon,  5  Esp.  178,  decided  five  years 
before  the  case  of  Laxton  v.  Peat,  Lord  EUenborough  made  a 
determination  exactly  contrary  to  the  case  of  Laxton  v.  Peai. 
From  this  review  of  the  adjudications  we  can  have  no  hesitation 
in  pronouncing  that  the  case  of  Laxton  v.  Peat  is  not  law. 
Courts  of  justice  seemed  disposed  to  consider  accommodation 
notes  in  the  same  light,  as  far  as  practicable,  with  notes  for 
value.  In  this  court,  in  the  case  of  Wood  v.  Pepcid,  3  Har.  & 
J.  125,  it  was  adjudged  that  accommodation  indorsers,  as 
to  their  liability  to  each  other,  stood  precisely  in  the  same  rela- 
tion as  did  indorsers  on  notes  for  value,  and  that  a  subse- 
quent indorser  i>aying  the  amount  of  the  bill  was  not  bound  to 
look  only  for  a  contribution  upon  its  payment  from  his  co-in- 
dorsers,  but  that  he  had  a  right  to  recover  the  whole  amount 
from  his  prior  indorser.  They  were  not  held,  at  all,  in  the  light 
of  co-securities,  but  each  was  considered  as  impliedly  engag- 
ing to  indemnify  whosoever  should  place  his  name  on  the  in- 
strument subsequently  to  him.  As  it  regards  the  principle 
upon  which  notice  has  been  required  to  be  given,  there  does 
not  appear  to  be  any  distinction  between  the  different  species 
of  notes. 

Notice  of  non-acceptance  and  non-payment  is  required  to  be 
given  that  the  anterior  parties  to  the  bill  may  take  the  neces- 
sary measures  to  obtain  payment  from  the  parties  respectively 
liable  to  them;  and  if  notice  be  not  given,  it  is  a  presumption 
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of  law  that  the  indorsers  and  drawers  are  injured  by  the  omis- 
sion. And  in  the  application  of  this  principle  it  is  necessary 
that  the  coorts  should  inquire  into  the  liabilities  of  the  respeci- 
iye  parties  to  a  note  or  bill,  for  the  purpose  of  ascertaining 
whether  this  injury,  either  actual  or  presumptiye,  could  take 
place.  Where  a  note  is  drawn  for  the  accommodation  of  the 
indorser  he  is  not  entitled  to  notice  of  non-payment,  because 
the  presumption  of  injury  could  by  no  possibility  arise,  the 
drawer  not  being  answerable  over  to  him  upon  his  payment. 
But  this  inquiry  into  the  situation  of  the  parties,  their  liabil- 
ities, aftd  the  circumstances  under  which  it  is  drawn,  is  not  pe- 
culiar to  accommodation  paper,  but  is  applicable  also  to  other 
notes.  Thus,  a  drawer,  who  has  no  effects  in  the  hands  of  the 
drawee,  and  has  no  reason  to  expect  the  bill  would  be  paid 
when  it  became  due,  is  not  entitled  to  notice. 

There  seems  to  be  a  disposition  of  late,  manifested  by  the 
courts,  to  discountenance  many  of  those  subtle  refinements 
which,  by  a  kind  of  judicial  legislation,  recently  crept  into  the 
law  of  bills  of  exchange  and  promissory  notes,  and  which  have 
threatened  to  render  it  a  science  of  cases  merely,  and  not  of 
principle.  That  this  is  the  case  may  be  seen  by  a  reference  to 
the  opinion  of  Chief  Justice  Abbott  in  Cory  v.  ScoUy  8  Bam.  h 
Aid.  619;  5  Serg.  &  Lowb.  401.  When  any  system  of  laws  is 
governed  by  plain  and  intelligible  rules  it  becomes  known  to 
the  public,  and  the  interests  of  a  commercial  people  will 
thereby  be  better  promoted  than  by  trusting  each  case  to 
judicial  discretion.  We  do  not  believe  that  the  appellant  was 
discharged  by  the  time  given  to  Phillips  &  Co. 

It  is  objected  that  this  suit,  having  been  instituted  by  the 
Union  Bank  in  contravention  of  its  agreement  with  Phillips  & 
Co.,  not  to  sue  Clopper  for  three  years,  has  been  prematurely 
brought.  It  is  laid  down  in  5  Bac.  Abr.,  tit.  Release  (A.  2),  683, 
that  a  covenant  perpetual,  as  that  the  covenantor  will  not  sue 
without  any  limitation  of  time,  is  a  defeasance  or  absolute  re- 
lease and  is  pleadable  in  bar  as  such;  and  a  distinction  is  there 
taken  between  such  a  covenant  and  one  stipulating  not  to  sue 
for  a  limited  time;  and  that  in  the  latter  case  it  could  not  be 
pleaded  in  suspension  of  the  action,  but  the  covenantee  must 
seek  his  redress  in  an  action  upon  the  covenant.  Such  is  the 
undoubted  law  in  an  action  of  covenant;  but  we  do  not  find 
from  an  examination  that  it  has  ever  been  extended  to  the 
action  of  assumpsit;  and  we  do  not  feel  disposed,  by  adjudica- 
tion from  analogy,  to  extend  it;  for  it  can  not  but  be  admitted 
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that  it  is  a  principle  tending  to  inconvenience  and  producing 
eircmty  of  action. 

Besides,  we  conceive  that  by  giving  the  agreement  the  effect 
of  defeating  the  action  until  the  time  of  indulgence  has  expired, 
a  greater  certainly  of  justice  vnll  be  attained  between  the  par- 
ties than  by  driving  the  defendant  to  his  action  for  damages  on 
the  agreement.  But  independent  of  this  view  of  the  case,  we 
may  observe  that  the  cause  of  action  here  is  one  which  may  be 
sostained  under  the  general  count  for  money  had  and  received; 
and  in  such  an  action  the  defendant  is  at  liberty  to  place  him- 
self upon  such  defenses  as  will  show  that  ex  asquo  et  bono^  the 
plaintiff  is  not  entitled  to  recover.  We  consider  him  at  liberty, 
therefore,  to  give  in  evidence  an  agreement  granting  indulgence, 
where  that  agreement  is  founded  on  a  proper  consideration,  and 
bom  which  it  would  appear  to  be  inequitable  to  allow  the  plaint- 
iff, by  violating  his  engagement,  to  recover.  We  can  not  be- 
lieve that  this  agreement  is  void  for  want  of  a  consideration,  for 
the  inducement  to  its  consummation  is  the  mortgage  which  was 
entered  into  by  Phillips  &  Co.  to  the  bank.  Whatever  might 
be  the  force  of  the  objection  that  this  agreement  not  to  sue  could 
have  no  obligation,  its  consideration  relating  to  land,  and  the 
mortgage  containing  the  stipulation  between  the  parties,  it  is 
sufficient  to  say  that  it  preceded  the  mortgage  and  that  the  tea- 
timony  does  not  show  whether  it  is  in  writing  or  not.  This 
court  can  not  say  it  was  a  verbal  agreement  for  the  purpose  of 
invalidating  it.  If  any  reliance  could  have  been  placed  on  the 
fact  of  its  having  been  merely  verbal,  it  should  have  so  appeared 
in  the  bill  of  exceptions. 

We  entertain  no  doubt  but  that  the  agreement  is  valid,  and 
that  Clopper  may  avail  himself  of  it,  although  made  by  Phillips 
k  Co.  One  man  may  surely  make  a  contract  for  the  benefit  of 
another  which  will  enable  that  other  to  institute  a  suit  upon  it. 

We  consider  that  this  suit  has  been  prematurely  brought  and 
that,  therefore,  the  judgment  of  the  court  below  must  be  re* 
versed. 

Judgment  reversed. 

CoHSTRViHO  A  Ck>vsNAirr  not  to  sae  for  a  limited  time  for  a  right  resting 
in  contract,  the  supreme  court  of  Michigan,  in  Bobinwn  v.  Oodfrey,  2  Miclu 
406;  came  to  a  different  conclusion  from  that  arrived  at  in  the  principal  case. 
After  a  careful  consideration  of  the  origin  of  the  doctrine  as  laid  down  in 
Clopper  V.  Union  Bank  and  other  decisions,  English  and  American,  the  court 
determine  that  a  covenant  on  the  part  of  a  creditor  for  a  valuable  considera- 
ticmnot  to  sue  his  debtor  for  a  limited  time,  is  not  an  engagement  wholly  col« 
lateral  to  the  original  contract  between  the  parties,  for  whose  breach  the  only 
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remedy  is  by  ad  action  therefor,  but  that  it  operatee  directly  upon  snob  con- 
tract, and  will  bar  an  action  brought  before  the  stipulated  time  expires.  This 
opinion  expressed  upon  serious  reflection,  the  court  were  asked  to  alter  in  the 
subsequent  case  of  Morgan  v.  BuUerfield,  2  Mich.  615.  So  far  from  changing 
their  former  views  the  oourt  expressly  reaffirmed  the  doctrines  stated  in  Bob- 
ifuon  y.  Qodfrty^  and  supported  their  position  by  a  further  reference  to  aa- 
thorities  and  examination  of  legal  principles. 


Henoe  t;.  Todhunter. 

(7  Habbu  h,  iQiBaxmM,  276.] 

A  Wabbant  oy  Attornet  to  authorize  the  appearance  of  a  defendant  by 
an  attorney  is  not  required  in  Maryland. 

Appbaraitcb  mat  bk  v&  Propria  Persona  or  bt  ATTORNET.^The  entry  of 
appearance  by  an  attorney  is  presumed  to  be  done  by  authority;  and 
whatever  is  done  in  the  progress  of  the  cause  by  such  attorney,  binds 
the  defendant. 

Stbikzno  Out  Appearance. — ^Where  an  attoniey  of  record  applies  for  per- 
mission to  have  his  appearance  stricken  out,  and  the  same  is  ordered,  the 
presumption  is  that  it  was  done  by  authority  of  the  client.  And  the 
latter  will  not  be  entitled  to  a  continuance,  but  will  suffer  a  default  if 
he  does  not  answer  anew,  according  to  an  order  previously  made  allowing 
the  defendant  to  withdraw  his  plea. 

Afpbal  from  the  county  court.  The  plaintififs,  appellees, 
brought  assumpsit  against  Henck  as  the  maker  of  a  promissory 
note.  The  cause  was  continued  for  two  terms;  at  the  third 
term  the  defendant's  attorney  pleaded  non-assumpsit.  Subse- 
quently, at  the  same  term,  the  defendant's  attorney  moved  to 
withdraw  his  plea.  The  motion  was  granted,  the  court  order* 
ing  the  defendant  to  answer  anew  to  the  declaration.  Where- 
upon defendant's  attorney  moved  that  his  appearance  as  attor- 
ney be  stricken  out,  and  the  same  wus  ordered.  The  defendant 
not  answering,  was  defaulted,  and  judgment  rendered  against 
him  for  the  amount  of  the  note  and  interest.  From  this  judg* 
ment  the  defendant  appealed. 

•Mayer^  for  the  appellant,  urged:  1.  That  the  court  could  not 
strike  out  an  attorney's  appearance  without  the  consent  of  the 
party:  1  Bac.  Abr.,  tit.  Attorney,  C.  295;  Antm,^  Siderf.  81; 
Laiuch  v.  Pasheranie,  1  Salk.  86;  1  Sellon's  Pr.  16,  17;  Bradley 
T.  Breach  f  2  Keble,  275;  2.  In  any  event  the  defendant  should 
have  been  notified  to  appear;  3.  If  the  counsel  withdraws  dur- 
ing the  progress  of  the  cause,  the  party  he  represents  is  pre- 
sumed not  to  be  in  court:  DamaU  v.  Harri»on^  1  Har.  &  J. 
137;  4.  The  order  directing  the  filing  of  a  further  plea,  upon 
the  withdrawal  of  the  first  plea,  was  defective,  no  time  being 
•assigned  within  which  to  plead:  1  Sellon's  Pr.  800;  2  Hazr. 
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Ent.  99;  Tidd's  Appendix,  193;  Lill.  Ent.  473;  5.  The  judg« 
nient  bj  default  was  not  authorized  without  a  warrant  of  attor* 
nej  appearing  in  the  proceeding:  1  Sellon's  Pr.  17;  Jacob's  L. 
D.,  tit..  Judgment,  559. 

Mitchell,  contra. 

Bj  Court,  BucHAHAH,  C.  J.  It  is  not  the  practice  in  this 
state  to  require  a  warrant  of  attorney  to  authorize  the  appear^ 
ance  of  a  defendant  by  attorney;  the  rules  of  practice,  there- 
fore, in  England,  in  relation  to  that  subject,  are  not  applicable 
to  the  proceedings  of  the  courts  of  this  state.  But  the  party 
may  by  the  law  and  practice  of  the  courts  of  this  state  appear 
either  in  propria  persona  or  by  attorney;  and  whenever  the  ap- 
pearance of  an  attorney  is  entered  on  the  record,  it  is  always 
considered  that  it  is  by  the  authority  of  the  party;  and  what- 
ever is  done  in  the  progress  of  the  cause  by  such  attorney,  is 
considered  done  by  the  party  and  binding  upon  him.  And 
whether  the  attorney  is  faithful  to  his  trust  or  not,  is  a  matter 
between  him  and  the  party,  his  client,  to  whom  he  is  respon- 
sible for  the  faithful  discharge  of  his  duty. 

When,  therefore,  an  attorney  on  the  record  applies  for  per- 
mission to  cause  his  name  to  be  stricken  out,  it  is  presumed  to 
be  done  at  the  instance  and  by  the  authority  of  the  party  for 
whom  his  appearance  has  been  entered.  But  it  will  never  be 
permitted  to  a  party,  or  his  attorney,  to  obtain  a  continuance 
of  a  cause  beyond  the  time  allowed  him  by  law,  by  striking  out 
the  attorney's  appearance  at  the  term  at  which  the  cause  stands 
for  trial;  otherwise,  by  collusion  between  client  and  attorney, 
the  trial  of  a  cause  might  be  delayed  without  limit.  Hence, 
though  the  court  will,  on  appHcation,  permit  the  attorney's 
name  to  be  stricken  out,  considering  him  as  acting  on  that  very 
application  as  the  attorney,  and  at  the  instance  of  the  party,  yet 
it  will  not  be  done  to  the  prejudice  of  the  other  party,  and  the 
cause  will  be  made  to  progress  as  if  the  appearance  had  not 
been  stricken  out. 

In  this  case,  the  cause  stood  regularly  for  trial,  and  it  must 
be  understood  that  the  permission  given  by  the  court  to  the 
defendant's  counsel  to  withdraw  his  plea,  was  only  to  give  way 
to  another  plea  without  delay,  and  that  the  rule  then  laid  to 
plead  over,  was  virtually  a  rule  to  plead  inatanter^  otherwise  it 
would  have  worked  a  continuance  for  a  cause  not  justified  by  law. 
Judgment  affirmed. 

Wabeaht  of  Atxobiut. — See  McAlexander  v.  Wrighif  anie,  93^  and  ncte 
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RiGGiN  V.  Patapsco  Insurance  Go. 

[7  Habbib  k  JoBBSOV.  9T9.] 

Dbviaxiok. — On  a  policy  of  marine  ioannnce  the  underwriten  are  presomed 
tacitly  to  assent  to  all  reasonable  efforts  on  the  master's  part  for  the 
safety  of  the  property  iosnred,  and  to  aathorixe  the  usual  means  of  avoid- 
ing urgent  danger,  whether  from  a  peril  insured  against  or  not. 

Idxic. — ^There  jb  no  distinction  between  moral  and  physical  necessity  in  jus- 
tifying a  departure  from  the  voyage  insured. 

Thx  Insubsd  must  Fubnish  ▲  Mastkr  of  competent  skill,  prudence  and 
discretion;  and  if  a  departure  from  the  course  of  the  voyage  is  the  result 
of  employing  a  master  not  of  that  character,  the  insurers  will  be  dis- 
charged. 

Mkbb  AFPBXHENSioir  or  Dam OKB,  unless  founded  on  ressonable  evidence, 
does  not  justify  a  deviation.  The  peril  apprehended  must  be  one  that 
would  occasion  serious  loss  or  injury;  it  must  be  imminent  and  obvious, 
not  problematical  or  contingent. 

Thx  FiBAB  of  Gaftube  at  the  port  of  destination,  founded  on  mere  rumors 
that  the  port  had  fallen  into  the  hands  of  the  enemy,  will  not  justify  a 
departure  from  the  voyage. 

Idxic — If  such  apprehended  danger  would  justify  a  departure,  the  master 
should  have  gone  to  a  port  in  the  direct  course  of  the  voyage,  and  not  to 
one  many  hundred  miles  out  of  the  course. 

Thx  Question  of  Deviation  is  one  of  law,  where  the  facts  are  admitted. 

Where  no  Testhcont  is  Offered  of  a  fact,  or  the  proof  is  so  vague  and 
indefinite  that  the  fact  to  be  proved  can  not  be  deduced  by  any  rational 
inference,  the  court  should  instruct  the  jury  that  it  is  not  competent  for 
them  to  find  such  fact. 

A  ^atement  in  a  Bill  of  Exceptions  that  certain  facts  were  ''proved,** 
construed  to  mean  that  evidence  was  offered  to  prove  them. 

Covbnamt  on  a  policy  of  insurance.  Plea,  non  infregit  con- 
veniionem.  The  policy  was  on  the  schooner  Two  Brothers, 
against  the  usual  risks,  on  a  voyage  from  Baltimore  to  St.  Barts, 
at  and  from  thence  to  St.  Martha,  on  the  Spanish  Main,  with 
the  privilege  of  returning  to  St.  Barts,  or  using  three  other 
ports  on  the  main  or  in  the  West  Indies.  The  vessel  sailed  on 
the  fifth  of  May,  1821 ,  and  arrived  at  St.  Barts  on  the  twenty- 
eighth.  The  plaintiffs  gave  evidence  to  prove  that  she  was 
strong  and  staunch  when  she  sailed  on  her  voyage;  that  at  St. 
Barts  the  master  and  supercargo  were  informed,  and  had  good 
reason  to  apprehend,  that  St.  Martha,  which  at  the  time  of 
sailing  was  in  possession  of  the  patriots,  had  fallen  into  the 
hands  of  the  royalist  Spaniards,  and  having  learned  that  on  a 
former  occasion  this  party  having  obtained  possession  of  the 
port  had  used  the  patriot  flag  to  decoy  vessels  into  the  harbor 
and  seize  them,  and  fearing  a  similar  fate,  that  they  sailed  to 
Marguarita,  a  West  India  island,  to  get  information,  being  told 
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and  beUeving  that  said  port  was  the  best  and  safest  port  at 
whieh  to  acquire  the  information;  that  learning  at  Margoarita 
that  St.  Martha  was  still  in  the  possession  of  the  patriots,  thej 
proceeded  directlj  on  their  voyage  for  that  place,  and  while  on 
the  direct  conrse  for  St.  Martha  the  schooner  was  wholly  lost 
by  the  perils  of  the  sea.  The  defendants  introduced  evidence 
to  prove  that  at  St.  Barts  there  were  rumors  of  the  capture  of 
St.  Martha  by  the  royalists;  that  hearing  these,  and  influenced 
by  these  general  rumors,  the  master  sailed  for  Marguarita,  a 
port  three  hundred  miles  out  of  the  course  of  the  voyage,  to 
obtain  information,  when  that  information  might  have  been  ob- 
tained at  Cuxacoa,  a  port  much  nearer  and  one  generally  resorted 
to  by  neutrals  for  intelligence  concerning  the  Spanish  Main, 
and  that  the  Two  Brothers  was  detained  three  or  four  days 
at  Marguarita  by  the  officers  of  that  place.  The  defendants 
further  offered  evidence  that  at  Baltimore,  prior  to  sailing,  the 
vessel  received  on  board  three  or  more  military  officers  in  the 
service  of  the  Colombian  republic  to  carry  them  to  St.  Martha 
to  join  the  forces  of  the  republic  in  that  place  then  at  war  with 
Spain,  and  that  the  officers  were  on  board  when  the  vessel  was 
lost. 

The  plaintiffs  asked  the  instruction  of  the  court  to  the  jury 
that  if  they  believed  that  upon  the  arrival  of  the  Two  Brothers 
at  St.  Barts  it  was  generally  reported  that  St.  Martha  was  in 
the  possession  of  the  royalists,  and  that  the  master  and  super- 
cargo were  informed  and  verily  believed  that  Marguarita  was 
the  best  place  to  obtain  information,  and  that  they  in  the  ex- 
ercise of  an  honest  and  sound  discretion  sailed  for  that  place; 
that  then  there  was  no  deviation,  and  the  plaintiffs  were  enti* 
tied  to  recover.  This  instruction  the  Court,  Archer,  0.  J.,  and 
Ward,  J.,  refused  to  give.  The  plaintiffs  excepted,  and  the  ver- 
dict and  judgment  being  against  them,  appealed. 

Meredith  and  MiicheU,  for  the  appellants,  to  justify  the  de^ 
parture  from  the  course  of  the  voyage,  cited:  Beads  v.  Com- 
mercial  Ins.  Co.,  3  Johns.  352  [3  Am.  Dec.  495];  Phillips  on 
Ins.  192,  194, 195;  Oliver  v.  Maryland  Ins.  Co.,  7  Cranch,  493; 
Whitney  v.  Haven,  13  Mass.  173;  Patrick  v.  Ludlow,  3  Johns. 
Cas.  10  [2  Am.  Deb.  130];  Badkinson  v.  Bdbinson,  3  Bos.  &  P. 
388;  1  Park,  262;  Oraham  v.  Commercial  Ins,  Co.,  11  Johns. 
352;  1  Marsh.  205;  The  Santissima  IHnidad,  7  Wheat.  283.  To 
show  that  the  deviation  was  justifiable,  although  the  risk  against 
which  it  was  intended  to  guard  was  not  insured,  counsel  cited: 
Lubbock  V.  Bowcrofl,  5  Esp.  50;  Sallus  v.  United  Ins,  Co,,  15 
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Johns.  626;  Oreen  v.  ElmsLie,  Peake's  N.  P.  212;  ScM  y.  Thomp- 
son^ 4  Bob.  &  P.  181;  Robinson  v.  Marine  Ins.  Co.,  2  Johns.  89; 
Phillips  on  Ins.  214;  United  States  v.  Palmer,  3  Wheat.  610,  636; 
The  Divina  Pastora,  4  Id.  52;  Ricfiardson  v.  Marine  Ins.  Co.,  6 
Mass.  105  [4  Am.  Deo.  92];  Earle  y.  Roxocroft,  8  East,  126;  Bar- 
her  V.  Blahes,  .9  Id.  283;  Bird  v.  Appldon,  8  T.  R.  562;  Vasse  v. 
Ball,  2  Dall.  270;  1  Marsh.  203,  415,  436,  439,  449;  Marine  Ins. 
Co.  T.  Tucker,  3  Cranch,  357. 

Mayer  and  Purviance,  contra.  Where  a  vessel  goes  out  of  the 
course  of  her  voyage  to  avoid  a  peril  not  insured  against,  the 
insurers  are  discharged:  Breed  v.  Eaton,  10  Mass.  21;  Roget  v. 
Thurston,  2  Johns.  Cas.  248;  O'ReiUy  v.  Royal  Exchange  Ins. 
Co.,  4  Campb.  248;  Parkin  v.  Tunno,  11  East,  22.  The  jury 
are  to  determine  whether  it  was  a  well  founded  apprehension  of 
capture,  and  whether  the  master  proceeded  to  the  nearest  port 
or  not:  Oliver  v.  Maryland  Ins.  Co.,  7  Cranch,  493;  Phillips  on 
Ins.  192,  193;  1  Marsh.  195,  204;  Park,  264.  The  deviation 
must  be  for  the  benefit  of  the  parties  concerned:  1  Marsh.  205; 
Phillips  on  Ins.  235;  Richardson  v.  Marine  Ins.  Co.,  6  Mass. 
121  [4  Am.  Dec.  92];  Smith  v.  Universal  Ins.  Co.,  6  Wheat.  176^ 
Pole  V.  FUzgerald,  Willes,  641, 

By  Court,  Dobset,  J.  The  right  to  the  appellants  to  recover 
in  this  action  seems  to  have  been  resisted  in  the  court  below, 
simply  on  the  ground  that  the  sailing  of  the  schooner  Two 
Brothers  from  St.  Barts  to  Marguarita,  under  the  circumstances 
of  the  case,  was  a  deviation  by  which  the  underwriters  were 
discharged  from  all  liability  on  the  policy.  But  the  appellees 
here  contend  that  the  judgment  rendered  is  correct  for  various 
reasons:  1.  They  insist  that  every  deviation  to  avoid  a  peril  not 
insured  against  absolves  the  assurers. 

To  examine  this  point  independently  of  decisions  on  the  sub- 
ject, the  court  think  it  stands  relieved  from  all  difficulty  or 
doubt.  In  construing  a  policy  of  insurance,  the  court  should 
give  it  a  fair  and  liberal  interpretation,  such  as  under  all  the 
circumstances  of  the  case,  appears  most  consonant  to  the  inten- 
tion of  the  parties  at  the  time  the  contract  was  formed.  The 
design  of  the  assured  being  to  provide  for  themselves  an  in- 
demnity against  loss,  from  which  the  insurers  engage  to  protect 
them,  such  a  construction  should  be  placed  on  their  compact  as, 
according  to  the  understanding  of  the  parties,  and  nature  of  the 
transaction,  will  effectuate  that  object.  Mercantile  negotiationa 
should  never  depend  on  subtleties  and  niceties,  but  upon  rules 
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founded  on  common  sense  and  justioe,  a  knowledge  of  which 
would  therefoie  be  readily  acquired  by  the  community  at  large. 
Policies  of  insnxance  may  be  considered  either  as  aniversaly 
embracing  all  manner  of  risks,  or  special,  being  confined  to  one 
or  more  specified  perils.  On  the  latter  description  of  policies 
only  can  the  question  now  under  consideration  ever  arise. 

As  to  all^ridcs  not  insured  against,  the  owner  becomes  his 
own  underwriter;  when  an  insurer  assumes  a  responsibility  for 
ill  losses,  for  example,  arising  from  sea  risks  only,  can  it  be 
presumed  to  be  the  understanding  or  agreement  of  the  parties 
to  the  policy  that  the  insured  relinquished  all  right  to  escape 
capture  from  pirates,  or  elude  other  imminent  peril  by  flying 
for  protection  to  a  neighboring  port  out  of  the  usual  course  of 
the  voyage.  If  such  be  the  operation  of  a  contract  of  insurance, 
not  universal,  instead  of  providing  for  the  insured  an  indemnity 
against  loss,  it  serves  but  to  paralyze  his  efforts  for  the  safety 
of  his  property,  and  to  impose  on .  him  new  duties  and  restric- 
tions  which  enhance  his  dangers.  "  A  deviation  is  a  voluntary 
departure,  without  necessity  or  reasonable  cause  from  the  r^- 
nlar  and  usual  course  of  the  voyage."  How  can  that  digression 
from  the  cause  of  the  voyage  be  said  to  be  ''  without  necessity  or 
reasonable  cause,"  which  is  made  to  avoid  an  imminent  peril  of 
capture  or  other  disaster  necessarily  resulting  in  the  entire  loss 
of  the  subject-matter  of  insurance  ?  If  not,  then  such  a  de- 
parture being  no  deviation,  is  justifiable,  and  impairs  not  the 
liabilities  of  the  underwriters. 

Suppose  the  common  case  of  a  general  ship,  where  the  cargo 
is  owned  by  many  different  persons,  each  of  whom  insured  against 
Beparate  risks;  upon  the  occurrence  of  peril  insured  against  by 
any  one  ovnier,  the  captAiu  becomes  the  joint  agent  of  such 
owner  and  his  underwriter,  and  is  in  duty  bound  to  avoid  the 
danger  even  by  a  digression  from  the  course  of  the  voyage; 
and  yet,  in  such  a  case,  if  the  doctrine  contended  for  be  cor- 
rect, aU  the  underwriters  upon  other  parts  of  the  cargo  would 
be  absolved  from  their  engagements,  in  manifest  violation  of 
the  intentions  of  all  the  parties,  and  contrary  to  every  idea  of 
common  sense  and  justice.  The  court  think  the  insurer  must 
be  presumed  to  be  acquainted  with  the  usages  and  incidents  to 
which  the  property  insured  may  be  subjected  in  the  course  of  the 
voyage;  that  they  are  contemplated  by  him  at  the  time  of  his 
contract,  enter  into  and  become  a  part  of  it,  and  that  although 
he  is  only  answerable  for  losses  flowing  immediately  from  the 
perils  against  wtiiqh  he  insures,  yet  that  viewing  the  captain  as 
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the  agent  of  the  owner,  he  tacitly  assents  to  all  reasonable 
efforts  which  he  may  make  for  the  safety  of  the  property  in- 
sured, and  its  transportation  to  the  port  of  destination;  and 
consequently  authorizes  the  usual  means  of  avoiding  urgent 
danger,  whether  it  be  from  a  peril  insured  against  or  not. 

This  being  the  view  which  we  have  taken  of  this  point  in  the 
cause,  independently  of  all  adjudications  on  the  sul^ect,  let  ua 
examine  how  far  they  should  prompt  us  to  a  change  of  opinion. 
Between  cases  of  physical  and  moral  necessity,  as  justifications 
for  departure  from  the  course  of  the  voyage,  the  books  make 
no  distinction,  and  in  reason  and  principle  there  is  none.  In 
support  of  the  principle  for  which  they  contend,  the  counsel 
for  the  appellees  have  referred  to  three  cases,  one  of  which  is 
Breed  and  others  v.  Eaton,  10  Mass.  21.  The  policy  was  signed 
at  Boston,  in  December,  1810,  on  a  voyage  from  Liverpool  to 
Savannah;  the  vessel  arrived  off  the  port  of  destination  on  the 
twenty-fifth  of  February,  1811,  but  being  informed  of  the  non- 
intercourse  law  passed  by  the  congress  of  the  United  States, 
the  captain,  afraid  to  enter,  and  apprehending  seizure  and  con- 
fiscation, to  avoid  it,  sailed  to  Amelia  island,  to  wait  until  he 
might  lawfully  return  to  Savannah.  The  underwriter  being 
sued  on  this  policy  for  a  subsequent  loss,  their  counsel  insisted 
that  they  were  discharged  by  the  deviation,  in  going  to  Am^lift 
island  to  avoid  a  risk  not  covered  by  the  contract  of  insurance; 
and  also  that  the  policy  became  void  in  consequence  of  the  non- 
intercourse  law  of  the  United  States;  **  and  of  this  opinion 
(says  the  reporter)  were  the  court." 

Of  what  opinion  ?  Whether  that  the  deviation  avoided  the 
policy,  or  that  it  became  void  under  the  non-intercourse  law  of 
the  United  States,  we  are  left  to  conjecture.  But  from  the  man- 
gier in  which  the  last  position  was  presented  to  the  court,  being 
deemed  too  plain  to  require  either  argument  or  authority  tosup- 
jx>rt  it,  and  from  the  promptness  and  brevity  with  which  their 
judgment  was  announced  as  soon  as  the  last  point  in  the  cause 
was  started,  it  affords  a  very  strong  presumption  that  upon  that 
only  did  they  bottom  their  decision.  It  was  not  the  habit  of 
that  enlightened  tribunal  to  decide  in  a  way  so  summary  and 
laconic,  so  grave  and  important  a  question  as  that  discussed  on 
the  principle  of  deviation,  and  on  which  contraiy  determinations 
had  taken  place.  We  are  aware,  however,  that  in  Phillips 
on  Insurance,  211,  this  case  is  classed  as  though  it  turned  on 
the  point  of  deviation. 

The  other  two  cases  are  Boget  v.  Thurston,  2  Johns.  Cas.  24F; 
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and  (ySeiUy  v.  The  Royal  Assurance  Co.,  4  Oamp.  N.  P.  Rep. 
246,  both  of  which  do  sanotion  this  novel  and  technical  dis- 
tinction relied  on  by  the  appellees.  But  Bogei  y.  Thurston,  is  in 
fact  overraled  by  a  subsequent  decision  of  the  same  tribunal, 
in  which  Chief  Justice  Kent,  with  Judges  Tompkins,  Spencer 
and  Thompson,  concurring,  decides  that  ''a  deviation  from 
necessitj  will  excuse  the  assured,  in  case  of  an  insurance 
against  any  particular  risk,  as  well  as  in  case  of  a  general  in- 
surance. There  is  not  probably  any  exception  to  be  met  with 
to  the  application  of  the  general  principle  that  if  the  vessel 
departs  from  the  usual  course  of  the  voyage,  from  necessity 
and  departs  no  further  than  that  necessity  requires,  the  voyage 
will  still  be  protected  by  the  policy:"  Vide  Bobinson  and  Bobin- 
mm  Y.  Tlie  Marine  Insurance  Co,,  2  Johns.  89.  In  this  case,  the 
insurance  being  against  "  sea  risks  only,"  and  a  digression  quia 
Umei,  a  peril  not  insured  against,  the  court  adjudged  it  no  de- 
viaiion.  The  appellees  then  can  only  sustain  their  position  by 
the  single  nisi  pritis  decision  of  Chief  Justice  Gtibbs,  in  4  Camp., 
in  opposition  to  which  is  the  positive  decision  of  Lord  Eenyon, 
in  Oreen  v.  Elmdie,  Peake  N.  P.  212,  which  is  approved  of  and 
adopted  by  Lord  EUenborough  in  LAve  v.  Janson,  12  East,  653; 
and  the  deliberate  opinion  of  the  court  of  common  pleas,  de- 
liTored  by  Chief  Justice  Mansfield,  after  full  argument,  in  ScoU 
Y.  Hhompson,  4  Bos.  &  P.  181.  In  Marshall  on  Insurance,  204, 
it  is  stated,  that  ''  necessity  will  justify  a  deviation,  though  it 
proceed  from  a  cause  not  insured  against."  And  the  same  prin- 
ciple is  supported  by  Phillips  on  Insurance,  214. 

The  weight  of  autiiority,  this  court  conceives,  is  decidedly  in 
faiYor  of  the  views  they  have  taken  of  the  case  at  bar;  and  in  all 
questions  of  this  sort,  we  apprehend  the  doctrine  laid  down  in 
Stodeer  et  aZ.  y.  Harria,  8  Mass.  417,  stands  free  from  the  objec- 
tion that  ''  the  captain  is  the  common  agent  of  the  concerned, 
and  it  is  his  duty  to  manage  their  distinct  and  separate,  as  well 
as  their  joint  interests,  according  to  his  best  judgment;  and 
whatever  is  fairly  done  with  this  purpose,  is  within  the  course 
of  the  voyage;  and  delays  occasioned  by  such  events  are  acci- 
dents to  which  the  insurers  are  accidentally,  if  not  directly  sub- 
jected." "  Fairly  done,"  being  understood  to  mean  done  with 
good  intentions  and  upon  reasonable  grounds.  But  admitting 
the  law  to  be  otherwise,  there  is  nothing  in  the  bill  of  excep- 
tions to  show  that  the  peril  sought  to  be  avoided  was  one  ex- 
cepted out  of  the  policy.  It  does  not  even  appear  that  the 
Two  Brothers  had  any  cargo  on  board,  or  that  there  could  have 
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been  the  most  remote  cause  or  apprehension  of  danger,  ''  by 
reason  or  on  account  of  any  illicit  or  prohibited  trade  or  trades 
in  articles  contraband  of  war/' 

The  appellees  next  object  that  the  appellants  having  prayed 
an  hypothetical  instruction  from  the  court  that  they  were  en« 
titled  to  recover,  if  the  juiy  believed  certain  enumerated  facts, 
the  effect  of  granting  such  a  prayer  would  be  to  withdraw  from 
the  hands  of  the  jury  the  finding  of  all  other  facts  than  those 
specified,  and  would  in  truth  be  a  direction  that  if  the  jury 
should  find  the  facts  enumerated  to  be  true,  although  they 
might  disbelieve  every  other  fact  on  which  testimony  had  been 
offered,  yet  that  the  plaintiffs  are  entitled  to  recover.  If  such 
would  be  the  operation  of  the  instruction  prayed  for,  it  surely 
can  not  be  contended  that  its  refusal  is  matter  of  error,  as  all 
evidence  of  peril,  or  apprehension  of  peril  is  excluded  from  the 
consideration  of  the  jury,  it  not  being  one  of  the  enumerated 
facts,  on  the  finding  of  which  their  verdict  is  made  exclusively 
to  rest.  The  departure  from  the  course  of  the  voyage  being 
then  vntbout  apology  or  justification,  the  law  affixes  to  it  the 
character  and  consequences  of  deviation.  Whether  this  be  the 
true  construction  of  the  appellant's  prayer  is  not  clear  of  doubt, 
and  we  deem  it  unnecessary  to  express  any  opinion  on  the  sub* 
ject. 

The  appellees  also  insist  that  the  testimony  offered  in  this 
cause  does  not  disclose  any  justification  for  the  sailing  of  the 
schooner  from  St.  Barts  to  Marguarita,  and  that  on  account  of 
this  deviation  thpy  are  discharged  from  their  policy.  And  in  this 
we  concur  with  them  in  opinion.  In  every  contract  of  marine  in* 
surance  the  law  imposes  an  obligation  on  the  assured  to  provide 
a  master  of  competent  skill,  prudence  and  discretion,  to  navi- 
gate the  vessel;  and  if  in  a  change  of  the  course  of  the  voyage 
a  loss  happens,  which  may  be  justly  imputed  to  his  not  having 
provided  a  master  of  that  character,  the  underwriters  are  not 
responsible.  The  mere  apprehension  of  danger,  unless  founded 
on  reasonable  evidence,  does  not  justify  deviation.  The  court, 
and  not  the  jury,  are  the  judges  whether  the  deviation  be  justi- 
fiable: Oliver  v.  Maryland  Insurance  Company,  7  Oranch,  493- 
495;  and  Pairick  v.  Ludlow,  8  Johns.  Cas.  13  [2  Am.  Deo. 
130].  The  peril  apprehended  must  be  such  that  if  encountered, 
loss,  or  serious  injury  is  the  necessary  consequence.  The  danger 
must  be  imminent  and  obvious,  not  problematical  or  contingent. 
Apply  these  principles  to  the  evidence  offered  in  the  case  at  bar. 
Upon  their  arrival  at  St.  Barts,  the  captain  and  snperoaxgo  '*  are 
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informed^  and  had  good  reason  to  apprehend,  that  St.  Martha, 
which,  at  the  time  of  the  sailing  from  Baltimore,  was  in  posses- 
rion  of  the  patriots,  had  fallen  into  the  hands  of  the  royailsts, 
who  had,  by  keeping  the  patriot  flag  flying,  decoyed  Tessela 
into  port,  and  seized,  detained  and  confiscated  them." 

Do  these  facts  constitute  an  "obvious"  or  ''imminent" 
danger.  Is  it  alleged  that  on  such  former  occasion,  American, 
or  neotral  Teasels  were  decoyed  into  port,  seized  and  confis* 
cated?  Not  a  word  of  the  kind.  And  this  court  are  not  per- 
mitted by  mere  implication,  in  the  absence  of  all  proof,  to  im- 
pute to  the  agents  of  a  sovereign  and  christian  nation,  such 
acts  of  lawless  outrage  and  treacherousf  rapine.  The  hoisting  of 
the  patriot  flag  by  the  captors  of  St.  Martha,  can  only  be  viewed 
as  a  ruse  de  guerre  to  operate  on  the  vessels  of  the  patriots,  not 
of  neutrals.  There  appears,  therefore,  to  have  been  no  cause 
for  the  apprehension  of  such  danger  as  would  justify  the  sailing 
from  St.  Barts  to  Marguarita.  Even  suppose  that  neutral  ves- 
sels had  shared  the  same  fate  at  St.  Martha,  on  the  occasion 
alluded  to,  with  those  of  the  patriots,  there  is  no  evidence  to 
show  that  the  recaptor  of  St.  Martha  was  the  same  perfidious 
royalist  robber,  into  whose  hands  it  had  formerly  fallen.  And 
there  is  a  total  absence  of  testimony  on  which  to  ground  an  in- 
ference, that  a  similar  system  of  plunder  had  been  practiced  in 
recaptured  ports  by  other  royalist  commanders.  On  these 
grounds  the  court  below  were  right  in  refusing  to  grant  the 
plaintifTs  prayer  that  they  were  entitled  to  recover. 

Their  opinion,  it  is  apprehended,  may  be  supported  on  another 
ground.  "The  circumstances  that  a  deviation  takes  place 
through  the  mistake  or  negligence  of  the  captain,  does  not 
prevent  its  discharging  the  underwriters,  since  his  mistakes  and 
negligence  are  at  the  risk  of  the  assured:"  See  Phil.  Ins.  223, 
and  Fhyn  and  others  v.  Z%e  Boyal  Exchange  Assurance  Co.,  7  T. 
B.  505.  The  captain  is  bound  to  know  as  far  as  the  ordinary 
means  of  information  can  afford  such  knowledge,  the  various 
ports  in  the  course  of  his  voyage,  as  well  as  regards  their  local- 
ity, as  the  general  nature  of  their  trade,  and  the  relief  and 
assistance  he  may  expect  to  obtain,  should  he  be  compelled  to 
visit  them  on  account  of  any  emergency  arising  in  the  prosecu- 
tion of  the  voyage.  A  failure  on  the  part  of  the  captain  to  pos- 
sess such  information  is  a  violation  of  the  implied  engagement 
always  imposed  on  the  assured,  that  the  vessel,  in  relation  to 
which  the  insurance  may  be  effected,  is  navigated  by  an  offioex 
of  competent  skill  and  judgment  for  the  performance  of  the 
voyage. 
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According  to  the  testimony  offered  by  the  defendants,  Oura* 
coa  is  in  the  direct  route  of  the  voyage  from  St.  Barts  to  St. 
Martha,  is  an  open  port,  free  for  the  reception  of  Spanish  and 
Colombian  vessels  of  war,  and  for  the  vessels  of  all  other  nations, 
and  that  constant  intercourse  is  kept  up  between  Curacoa  and 
St.  Martha,  and  that  information,  in  relation  to  the  last  men- 
tioned port,  would  be  heard  at  Curacoa  in  the  course  of  three 
or  four  days,  that  being  the  usual  length  of  the  voyage  between 
those  places;  and  that  Curacoa  was  resorted  to  by  neutrals  for 
intelligence,  as  to  the  state  of  the  Spanish  Main;  that  Curacoa 
is  a  place  of  deposit  or  entrepot  for  large  quantities  of  merchan- 
dise, which  are  intended  to  be  carried  to  the  different  ports  on 
the  Spanish  Main,  and  which  are,  from  time  to  time,  placed 
there  and  removed  according  to  the  state  of  the  market,  and  the 
situation  of  the  ports  on  the  main,  whether  in  possession  of  the 
royalists  or  independents;  and  that  these  facts,  in  relation  to 
Curacoa,  were  well  known  in  Baltimore,  previous  to  and  at  the 
time  of  the  sailing  of  said  vessel  on  the  voyage  insured;  and 
that  it  was  well  known  at  St.  Barts  that  Curacoa  was  the  nearest 
place  to  St.  Martha,  where  correct  information  was  at  all  times 
to  be  obtained  of  the  state  and  condition  of  the  government  of 
St.  Martha;  that  Marguarita  is  six  hundred  miles  from  St.  Mar- 
tha, whilst  Curacoa  is  but  three  hundred,  and  that  Marguarita 
is  by  one  third  more  distant  from  St.  Barts  than  Curacoa.  That 
Maiguarita  is  much  out  of  the  usual  track  of  a  voyage  from  St. 
Barts  to  St.  Martha,  and  was  never  pursued  by  a  vessel  having 
St.  Martha  in  view  as  her  port  of  immediate  destination. 

In  justification  of  the  conduct  of  the  captain,  without  proving 
that  Marguarita  was  a  port  of  more  convenient  access  than 
Curacoa,  was  likely  to  possess  the  means  of  giving  the  informa- 
tion sought  for,  or  for  a  like  purpose,  was  ever  visited  by  any 
vessel  on  any  voyage,  it  is  proved  that  the  captain  '^  learning  at 
St.  Barts  that  Marguarita,  a  West  India  island,  was  the  best 
and  safest  port  or  place  at  which  to  acquire  information  relative 
to  the  situation  of  St.  Martha,  proceeded  there."  How,  or  from 
what  source  the  captain  gained  this  intelligence,  does  not 
appear.  Of  the  facts  detailed  in  relation  to  Curacoa,  he  was 
bound  to  have  had  knowledge.  If  so,  can  it  be  doubted  that  it 
was  his  duty  to  have  sought  the  intelligence  he  desired  at  the 
port  of  Curacoa,  the  nearest  and  most  convenient  port,  and  that 
by  proceeding  to  Marguarita,  he  committed  a  deviation  which 
discharged  the  underwiters  ? 

But  the  court  was  justified  on  another  ground  in  refusing  the 
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i'  pxayer.  Thej  could  only  grant  it^  provided  that  from 
the  whole  testiinouy  o£Eered  in  the  case,  the  jury  were  warranted 
in  finding  the  facts  specially  enumerated  therein,  and  all  other 
facts  necessary  to  support  the  action,  notwithstanding  it  be  ad- 
mitted that  all  the  evidence  offered  by  the  defendants  is  true, 
(except  BO  far  as  the  same  may  be  contradicted  by  the  finding  of 
the  specific  facts  contained  in  the  prayer),  no  matter  how  strong 
may  be  the  contradictory  testimony  produced  by  the  plaintifiiei. 
Upon  any  other  principle  the  court  would  have  transcended  the 
limits  prescribed  to  their  powers,  and  invaded  the  undeniable 
and  exclusive  prerogative  of  the  jury,  viz. :  The  right  of  decid- 
ing on  all  matters  of  fact,  as  to  which  contradictory  evidence 
may  be  adduced.  What  is  the  instruction  prayed?  That  the 
court  direct  the  jury  *'  that  if  they  should  believe  that  upon  the 
arrival  of  the  vessel  insured  at  St.  Barts  it  was  generally  re- 
ported that  St.  Martha  was  in  possession  of  the  royalists,  and 
that  the  master  and  supercargo  were  informed  at  St.  Barts,  and 
verily  believed,  that  Marguarita  was  the  best  and  nearest  place 
to  obtain  information  relative  to  the  situation  of  St.  Martha,  and 
that  the  master  of  said  vessel,  in  the  exercise  of  an  honest  and 
sound  discretion,  went  to  Marguarita  for  information,  that  pro- 
ceeding thereto  was  no  deviation,  and  that  the  plaintifib  were 
entitled  to  recover  for  a  total  loss." 

How  could  the  court  authorize  the  jury  to  find  the  fact  that 
Marguarita  was  the  nearest  port  to  obtain  information  relative  to 
the  situation  of  St.  Martha,  without  one  particle  of  testimony  on 
the  part  of  the  plaintifb  to  establish  that  fact,  and  in  opposition 
id  its  conclusive  refutation  by  positive  proof  adduced  by  the  de- 
fendants. We  conceive  it  to  be  the  peculiar  duty  of  courts  of 
original  jurisdiction,  imposed  on  them  for  the  wisest  and  best 
purposes,  when  applied  to,  in  cases  where  either  no  testimony 
is  offered  of  a  fact,  or  the  proof  is  so  vague  and  indefinite  that 
hy  no  rational  inference  can  the  fact  attempted  to  be  proved  be 
deduced,  to  instruct  the  jury  that  from  the  testimony  offered  it 
is  not  competent  for  them  to  find  such  a  fact.  The  inconsis- 
tency of  the  court,  therefore,  would  have  been  most  conspicuous 
had  they  by  express  instruction  encouraged  the  jury  to  find  Mar- 
guarita the  nearest  port,  not  only  without  proof,  but  against 
that  of  the  most  clear  and  unequivocal  character. 

The  court  were  right  in  rejecting  the  prayer  for  another  rea- 
son. The  facts  being  admitted,  the  question  of  deviation  is  a 
matter  of  law  for  the  decision  of  the  court.  Considering  then 
the  testimony  in  the  cause  in  the  way  in  which  it  is  before 
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Btatedy  the  oourt  were  bound  to  leeeiTe  it  in  reference  to  thie 
prayer.  Is  it  poesible  that  any  court  of  jndicatore  (let  the  inten- 
tions of  the  captain  hare  been  never  so  honest)  would  instruct 
a  jnzy  that,  under  the  drcumstances  of  this  case,  whilst  im- 
pelled hj  no  imminent  peril,  but  proceeding  merely  to  in- 
quire into  the  truth  of  a  public  rumor,  they  were  authorized  to 
find  that  in  going  to  llazguarita,  instead  of  Curacoa,  he  acted 
in  the  exercise  of  ''a  sound  discretion"?  We  think  not.  His 
conduct  must  be  imputed  to  that  gross  negligence  and  want  of 
judgment  which  discharges  the  underwriters. 

Much  stress  was  laid,  in  the  axgument,  on  the  statement  in 
the  bill  of  exceptions,  that  the  plaintifEs  **  proved  "  such  and 
such  facts.  We  receive  it  as  meaning  nothing  more  than  that 
he  offered  eyidence  thereof. 

BuoEAiTAH,  O.  J.,  dissented* 

Judgment  a£Brmed. 


ElGHELBEBGEB  V.  FlNLEY. 

[1  Habbb  &  JoBmox,  881.] 

Koiias  OF  KON-AOCXPTAKCB  IS  EXCUSED  whete  the  drawer  has  no  effiMto  in 
the  handa  of  the  drawee  at  the  time  presentment  ahonld  be  made,  or 
haTing  sach  effects,  withdraws  them  before  presentment  is  made.    . 

Iir  Such  a  Case  there  is  no  distinction  between  a  non-aooeptanoe  and  a  non- 
payment, in  regard  to  giving  notioe. 

Tbb  Deawkb  of  a  Ghiok  on  a  bank,  where  he  has  no  funds,  is  not  entitled 
to  notioe  of  non-payment,  nor  is  he  discharged  by  the  failnre  to  present 
within  a  reasonable  time. 

DifiXBXNCS  BsrwxEK  Dbawino  on  an  indiridnal  and  on  a  bank  snggested, 
where  the  drawee  has  no  fonds  of  the  drawer  in  his  hands. 

Assumpsit  for  work  and  labor,  goods,  wares,  etc.,  money  laid 
out,  etc.,  and  on  an  insimul  compiUiugerU.  Gheneral  issue 
pleaded.  The  plaintiffs  gaye  in  evidence  two  checks  drawn  on 
the  Commercial  Bank  by  the  defendants,  payable  to  bearer. 
From  the  testimony  introduced  it  appeared  that  the  plaintiffs 
were  the  legal  holders  of  the  checks;  that  at  the  time  they  were 
drawn,  the  defendants  did  not  have  funds  in  the  bank  sufficient 
to  pay  them,  and  that  before  they  were  presented,  what  funds 
were  there  were  appropriated  by  the  bank  in  satisfaction  of  a 
debt  due  it  from  the  defendants.  No  notice  of  non-payment 
was  given  until  three  months  after  the  date  of  the  checks,  on 
the  day  when  they  were  presented.  It  was  admitted  that  the 
bank  was  at  all  times  solvent.    The  plaintiffs  gave  in  evidence 
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thai  it  was  the  usage  among  banks  not  to  pay  cheokisiy  unless 
the  drawer  had  sufficient  funds  therefor  on  deposit. 

The  defendants  moved  the  court  to  instruct  the  jury  that  the 
plaintiib  were  not  entitled  to  recoTer,  which  the  court,  Archer, 
€.  J.,  refused  to  do.  The  defendants  excepted,  and  the  verdict 
being  against  them,  appealed. 

R,  Johnson^  for  the  appeUant  The  neglect  to  present  the 
checks  within  a  reasonable  time,  and  give  notice  of  their  non- 
payment, discharged  the  drawers:  Ohitty  on  Bills,  24,  280,  282; 
B^chford  v.  Bidge,  2  Campb.  537.  The  presentation  was  not 
made  within  a  reasonable  time;  and  the  want  of  fands  was  not 
an  excuse  therefor:  BvckerdUcey.  Bollmdn,  1  T.  B.  405;  WcUwyn 
▼.  St  Quintin,  1  Bos.  &  P.  654;  Legge  v.  Thorpe,  12  East,  175; 
Okgg  ▼.  Cotton,  3  Bos.  &.  P.  241;  Thackery  v.  BlacheU,  3  Campb. 
64;  Elackhan  v.  Daren,  2  Id.  503.  Chitty  on  Bills,  215,  223;  Orr 
▼.  Maginnia,  7  East,  359;  Dennis  y.  Morrice,  3  Esp.  158;  Clopper 
T.  Dhion  Bank  of  Maryland,  7  Har.  &  J.  92  [ante,  294j. 

Om,  conira. 

By  Court,  Dobsxt,  J.  Were  the  appellees,  under  all  the  cir- 
eomstanoes  of  this  case,  bound  to  use  reasonable  diligence  in 
demanding  payment,  and  in  giving  notice  to  the  defendant  of 
the  dishonor  of  his  checks,  are  the  only  questions  submitted  to 
the  consideration  of  the  court.  It  is  not  pretended  that  a  fail- 
ure to  do  so  has  subjected  him  to  loss  or  inconvenience.  **  The 
reason,*'  says  Chitty,  in  his  treatise  on  Bills  of  Exchange,  '*  why 
the  law  requires  the  holder  to  give  due  notice  of  non-accept- 
ance by  the  drawee  is  that  the  anterior  parties  to  the  bill  may 
respectively  take  the  necessary  measures  to  obtain  payment  from 
the  parties  respectively  liable  to  them;  and  if  notice  be  not  given 
it  is  a  presumption  of  law  that  the  drawer  and  indorsers  are 
prejudiced  by  the  omission.''  The  requisition  of  notice  of  non- 
payment rests  on  precisely  the  same  principle. 

On  this  simple,  and  once  universal  rule,  an  innovation  was 
made  by  the  decision  in  Bickerdike  v.  BoUman,  1  T.  B.  405, 
which,  with  the  most  of  the  distinguished  judges  of  England, 
since  that  period,  has  been  a  theme  of  regret;  and  in  their  zeal  to 
limit  the  operation  of  the  exception  there  introduced  within  the 
smallest  practicable  compass,  they  have  explained  and  frittered 
it  away,  until  there  is  but  little  of  it  left;  and  the  reasons  upon 
which,  in  their  decisions,  they  have  made  that  little  to  depend, 
are  so  various,  inconsistent  and  unsatisfactory,  that  it  is  a  task 
of  no  inconsiderable  difficulty  to  extract  from  them  any  certain 
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mle  of  law,  bj  which  this  class  of  cases  may  be  readily  diatiiio 
gnished«  The  role  Justice  Buller  piofessed  to  establish  in 
BicherdUce  v.  BoUman,  was  that  notice  to  the  drawer  was  not 
necessary  *'  if  it  be  proved  on  the  part  of  the  plaintiff  thai  from 
the  time  the  bill  was  drawn  till  the  time  it  became  dae  the 
drawee  never  had  any  effects  of  the  drawer  in  his  hands."  The 
reason  of  the  rale,  as  there  stated  by  the  learned  judge,  was 
that  the  drawer  could  not  be  injured  by  the  want  of  notice.  In 
Clegg  and  another  y.  Coilon,  3  Bos.  &  P.  239,  the  rule  dispens- 
ing with  notice  is  stated  to  be  founded  on  the  fraud  of  the 
drawer  in  drawing  without  effects;  and  the  same  position  is 
also  advanced  by  Justice  Ashurst,  in  Bickerdike  v.  BoUman. 

But  the  fallacy  of  this  doctrine  (if  authority  be  necessary  to 
show  it)  is  fully  established  by  the  cases  of  Legge  v.  Ifiorpe,  12 
East,  170,  and  Claridge  v.  Dalian,  4t  Mau.  &  Sel.  226,  where  the 
conduct  of  the  defendants  is  free  from  the  slightest  imputation 
of  fraud.  The  true  rationale  of  the  rule  in  Bickerdike  v.  BoU- 
man,  is  that  given  by  Justice  Buller,  "that  the  drawer  could 
not  be  injured  by  the  want  of  notice."  Why  not  injured  by  the 
want  of  notice?  Because  the  object  of  notice  is  to  let  the 
drawer  know  that  his  bill  has  been  dishonored,  and  this  he 
already  knew  from  the  natiure  of  the  circumstances  connected 
with  it.  To  require  a  party  to  be  notified  of  a  fact  of  which  he 
has  already  a  perfect  knowledge,  does  appear  to  be  a  solecism, 
not  at  all  in  harmony  with  that  beautiful  system  of  reasoning 
and  good  sense  which  pervades  evexy  branch  of  legal  science. 
The  many  distinguished  judges  who  have  disapproved  of  this 
rule  in  expressing  their  regrets  at  its  introduction,  correctly 
state  it  to  be  *'  the  substitution  of  knowledge  for  notice,"  and 
yet  when  called  upon  to  apply  the  principle  to  the  facts  in  each 
particular  case,  such  has  been  the  anxiety  to  limit  the  extent  of 
its  application;  such  the  desire  to  engraft  upon  it  restrictions 
and  discriminations,  by  which  future  cases  may  evade  its  opera- 
tion, that  in  subleties  and  refinements  the  essence  and  mean- 
ing of  the  rule  has  been  almost  wholly  lost  sight  of. 

Of  this,  the  case  of  Orrand  others  v.  Maginnia,  7  East,  359,  is 
a  memorable  illustration.  There  a  captain  in  the  African^ trade 
in  January,  1802,  in  Demerara,  drew  a  bill  of  exchange  upon 
Messrs.  Mullian,  Lennox  &  Co.,  of  Liverpool,  for  one  hundred 
aud  seventy-two  pounds,  eighteen  shillings  and  one  penny,  pay- 
able at  ninety  days  sight  to  the  plaintiffs  or  order,  at  which  time 
the  drawer  had  effects,  but  to  what  amount  does  not  appear  in 
the  hands  of  the  drawees:  but  in  May,  1802,  his  whole  balance^ 
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tmonnting  to  the  som  of  one  hundred  and  sixteen  pounds,  was 
paid  to  him  by  them^  they  having  no  notice  of  this  bill;  and 
from  July,  1802,  when  it  was  presented  for  acceptance  up  to  the 
twenty-second  of  October,  1802,  when  it  was  presented  for  pay- 
ment and  refused,  the  drawees  had  no  effects  of  the  drawer  in  their 
hands.  '  No  notice  of  non-acceptance  was  given  to  the  drawer,  he 
not  being  then  to  be  found,  having  no  settled  place  of  residence, 
and  for  want  of  such  notice  the  plaintiffs  were  nonsuited  at  the 
trial.  A  motion  for  a  new  trial  was  overruled  by  the  court  of  king's 
bench,  and  Lord  EUenborough,  in  delivering  their  opinion,  bot- 
toms the  refusal  on  the  ground  that  the  drawer  had  effects  in 
the  hands  of  the  drawees  at  the  time  the  bill  was  drawn.  If  a 
case  can  be  imagined  in  which  a  want  of  effects,  with  a  knowl- 
edge in  the  drawer  that  his  bill  would  be  dishonored,  dispenses 
with  notice,  it  might  well  be  supposed  that  this  case  was  that  * 
case.  It  does  not  appear  that  the  drawer  at  the  time  the  bill 
was  drawn,  before  or  subsequently,  ever  had  credit  with  the 
drawees  for  one  farthing  more  than  the  aihount  of  the  effects 
in  hand.  Having  then  withdrawn  the  only  fund  which  could 
sastain  the  honor  of  his  bill,  did  he  not  know  by  anticipation 
the  fact  of  its  non-acceptance. 

The  knowledge  of  the  drawer,  which  is  deemed  a  substitute 
for  notice,  does  not  depend  upon  that  state  of  things  which 
exists  at  the  time  the  bill  is  drawn,  but  which  exists  at  tbe  time  it 
should  be  presented.  It  matters  not,  therefore,  whether  the 
drawer  have  effects  with  the  drawee  when  the  bill  is  drawn  or 
not,  nor  whether  he  then  have  any  reasonable  grounds  to  expect 
that  his  draft  will  be  accepted.  Even  if  the  drawer,  con- 
templating a  fraud,  should  at  the  time  of  the  drawing,  have  no 
effects  in  the  drawee's  hands,  and  should  not  expect  to  have 
any  at  any  period  thereafter,  or  that  his  bill  would  be  honored; 
yet,  if  before  presentment,  repenting  of  his  conduct,  he  should 
place  adequate  funds  with  the  drawee,  can  it  be  doubted  that 
he  would  be  entitled  to  notice?  And,  e  converso,  if  a  drawer, 
having  ample  effects  in  the  drawee's  hands  at  the  time  of  draw- 
ing, and  confidently  expecting  that  his  bill  would  be  honored, 
should,  before  presentment,  fraudulently  withdraw  them  from 
the  drawee,  abandoning  all  expectation  of  the  honor  of  his  bill, 
can  it  be  denied  that  he  would  not  be  entitled  to  notice  ?  And 
why?  Because  the  knowledge,  which  is  imputed  to  him,  is 
that  which  he  possessed  at  the  time  of  the  presentment,  not  of 
drawing. 

Upon  reasoning  and  on  principle,  therefore,  the  true  rule  ap« 
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plicable  io  caooo  of  thia  kind  appears  to  be,  that  notice  is 
pensed  with  where  the  drawer,  at  the  time  when  presentment 
should  be  made,  had  no  effects  in  the  hands  of  the  drawee,  or 
having  such  effects,  should  withdraw  them  before  presentment 
is  made,  and  in  neither  case  should  have  any  reasonable  groanda 
to  expect  that  his  bill  would  be  honored.  It  must  be  admitted 
that  the  doctrine  here  advanced  is  somewhat  at  variance  with  the 
opinion  of  the  supreme  court  of  the  United  States,  deliTcred 
by  Chief  Justice  Marshall,  in  French's  Eafrs  v.  The  Bank  of 
Columbia,  4  Oranch,  157,  in  which  it  is  stated  that  it  cannot  be 
said  **  that  actual  notice  is  useless,  and  the  want  of  it  can  do 
him,  the  drawer,  no  injury/'  for  this  is  only  true  when  at  the 
time  of  drawing,  the  drawer  has  no  reason  to  expect  that  his  bill 
will  be  paid.  The  case  then  has  been  treated  as  if  it  had  arisen 
'  on  a  refusal  to  accept,  when  in  truth  it  arises  on  a  refusal  to 
pay;  but  as  far  as  concerns  the  matters  here  in  controversy, 
the  principles  regulating  both  cases  can  not  be  distinguished. 

The  same  rule  having  been  adopted  in  practice  in  this  state, 
and  sanctioned  by  courts  of  justice,  as  that  recognized  in 
Bickerdike  v.  BoUman^  under  the  circumstance  of  this  case,  is 
such  knowledge  of  the  non-payment  of  his  checks  to  be  im- 
puted to  the  appellee,  as  supersedes  the  necessity  of  actual 
notice  ?  On  this  subject  the  court,  looking,  as  they  must  do, 
only  to  the  facts  in  the  record,  entertain  not  the  shadow  of  a 
doubt  that  he  knew,  when  he  drew  the  checks,  that  they  would 
be  dishonored,  and  never,  at  any  subsequent  period,  had  reason 
to  expect  that  they  would  be  paid  by  the  bank,  and  can  not, 
therefore,  set  up  as  a  defense  the  want  of  notice.  The  case  of 
Orr  and  others  v.  Maginnis,  7  East,  359;  and  Thackray  v.  BlackeU^ 
3  Campb.  164,  have  been  urged  by  his  counsel  as  conclusive  in 
his  favor.  But  it  is  conceived  that,  waiving  all  exceptions  to  the 
soundness  of  those  decisions,  they  bear  no  application  to  the 
case  now  under  consideration.  They  were  made  on  transactions 
between  individual  correspondents,  who  may  have  had  a  mutual 
confidence  and  credit,  and  were  perfectly  competeut  to  honor 
each  other's  bills,  drawn  either  with  or  without  effects.  Not  so 
as  to  the  officers  of  the  public  banking  institutions  in  this  state. 
With  them  the  customers  of  the  bank  have  no  accommodation 
credit,  and  without  a  gross  violation  of  their  trust,  they  can 
honor  no  check  or  draft  drawn  upon  them  beyond  the  amount 
of  deposits  standing  to  the  credit  of  him  by  whom  such  check 
or  draft  may  be  drawn. 

It  has  been  objected  that  the  failure  to  present  the  checks 
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for  payment  within  a  reasonable  time  has  discharged  the 
drawers.  But  there  is  nothing  in  this  objection.  If  demand 
had  been  duly  made,  and  payment  refused,  he  was  not  entitled 
to  notice  thereof.  It  was  an  act,  therefore,  the  omission  or 
performance  of  which,  as  to  him,  was  wholly  immaterial. 
Judgment  a£Brmed. 


Newson  v.  Douglass. 

[7  Hiasu  k  JoBmoK,  417.] 
PoucT  "won  Whom  rr  miort  Concern."— In  an  action  to  reeoTer  the 

imonnt  of  an  insurance  received  on  a  policy  effected  in  the  defendant's 

liame,  "for  whom  it  might  concern,"  the  defendant  may  give  in  evi* 

deuce  letters  from  a  third,  person  to  him,  on  whose  behalf  he  acted  as 

agent  in  procoring  the  insurance. 
Br  "Whom  rr  mat  Ck>Ncs&K/'  in  a  policy,  is  meant  not  any  and  every • 

body  who  may  chance  to  have  an  interest  in  the  thing  insured,  but  snch 

only  as  are  in  the  contemplation  of  the  contract. 
Tn  AwHCB  OF  THIS  GsNZRAL  Clauss  and  phrases  of  similar  import, 

entitle  only  those  to  recover  on  a  policy  who  are  named  therein,  or  for 

whose  benefit  it  is  expressed  to  be  made. 
Uhdkb  this  Claubb,  a  party  interested,  and  for  whose  benefit  the  policy 

was  effected,  by  snbsequent  adoption  thereof,  may  recover,  equally  as  in 

esse  of  a  prior  order  for  an  insurance. 
Tbx  Agent  of  a  FRAxn>ULSNT  Vendor  of  goods  can  not  set  up  the  fraud 

m  an  action  by  the  fraudulent  vendee  to  recover  the  property. 
Tbb  Certificates  of  the  Master  of  the  expenses  incurred  by  an  agent 

upon  the  vessel,  are  not  admissible  in  an  action  by  the  principal  against 

the  agent;  the  master  should  be  produced. 
hnzREffr  18  Beooverablb  as  of  Biort  in  cases  of  bonds,  written  contracts 

for  the  payment  of  money,  contracts  for  the  payment  of  interest,  and 

where  the  money  claimed  has  been  actually  used.    With  these  excep- 
tions the  practice  is  to  leave  the  question  to  the  jury. 
Affbllant  was  Allowed  to  Dismiss  his  appeal  after  the  delivery  of  tho 

opinion,  and  before  judgment 

Absompsit.  Plea,  the  general  issue.  The  action  was  brought 
bjNewaony  the  administrator  of  Colt,  to  recover  from  Douglass 
the  amount  paid  to  him  as  insurance  on  the  ship  Mohawk. 
Douglass  had  effected  the  insurance  in  his  own  name,  "for 
whom  it  might  concern,'*  and  was  at  the  time  agent  of  one 
Kane,  who  subsequently  sold  the  ship  to  plaintiff's  intestate. 
The  points  made  by  the  bills  of  exception  taken  in  the  course 
of  the  trial  appear  from  the  opinion  of  this  court,  before  whom 
the  cause  came  on  cross-appeals. 

Kennedy^  B.  Johnson,  MUcheUf  for  Newson. 

MeredUh  and  Wirt,  AUotney-general  for  the  United  States,  for 
Douglass. 
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By  Ooort,  Bughahan,  C.  J.  These  aie  cross-appeala  from  the 
Baltimore  county  court  in  a  suit  originally  instituted  by  Ros< 
well  L.  Colt,  administrator  of  Samuel  Newson,  against  George 
Douglass,  to  recoYcr  the  amount  received  by  him  on  account  of 
certain  insurances  effected  on  the  ship  Mohawk,  and  are  presented 
to  this  court  on  four  bills  of  exceptions  taken  at  the  trial;  the 
three  first  on  the  part  of  the  plaintiff  below,  and  the  fourth  on 
the  part  of  the  defendant.  The  two  appeals  having  been  dis- 
cussed together  before  this  court,  they  will  be  considered  as  if 
they  were  consolidated  and  formed  but  one  case,  and  the  parties 
treated  as  plaintiff  and  defendant.  And  the  admissibility  in  ev- 
idence of  the  letters  from  Archibald  Kane  to  Douglass,  which 
are  introduced  into  the  fourth  bill  of  exceptions,  constituting 
also  the  subject  of  the  first  exception;  the  first  and  fourth  ex- 
ceptions will  be  examined  in  connection. 

The  admissibility  of  these  letters  is  resisted  for  different  rea- 
sons :  first,  on  the  ground  that  Kane,  if  living,  could  not  have  been 
received  as  a  witness  to  sustain  the  issue  on  the  part  of  the  de- 
fendant, by  proving  that  the  property  in  the  ship  was  his,  and 
that  he  directed  the  insurance  for  his  own  benefit,  and  that  his 
declarations,  whether  oral  or  in  writing,  are  not  competent  for 
the  purpose  of  establishing  what  he  himself  could  not  have  been 
permitted  to  prove.  The  answer  to  which  is  that  however  true 
as  a  general  proposition,  it  is  not  applicable  to  this  case.  The 
letters  of  Kane  were  not  offered  or  admitted  in  evidence  as  his 
mere  declarations,  or  with  a  view  of  proving  property  in  him 
at  the  time  insurances  were  effected,  but  for  the  purpose  only, 
as  is  stated  in  the  bill  of  exceptions,  of  showing  by  what  author- 
ity Douglass,  the  defendant,  procured  the  insurances  to  be  made, 
and  that  he  acted  as  the  agent  of  Kane  in  these  transactions, 
without  affecting  any  question  of  property  or  right  in  Kane  to 
the  vessel  insured;  and  it  is  very  clear  that  that  which  is  not  ev- 
idence for  one  purpose  may  be  for  another,  and  when  offered  to 
prove  that  for  which  it  is  competent,  must,  for  that  purpose, 
be  received. 

Kane  might,  without  any  insurable  interest  in  the  vessel,  have 
caused  her  to  be  insured,  and  have  constituted  the  defendant 
his  agent  for  that  purpose,  which  fact  of  agency,  unconnected 
with  the  question  of  property  or  insurable  interest,  the  defend- 
ant was  competent  to  prove  by  the  best  evidence  the  nature  of 
the  case  would  admit  of,  and  that  best  evidence  was  the  corre- 
spondence, authorizing  and  directing  the  insurance.  The  agency 
of  the  defendant  was  a  fact  connected  with  the  matter  in  oon- 
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troTeiBj,  but  in  no  otherwise  affecting  the  plaintiff  than  as  the 
existence  of  that  fact  affected  the  nature  of  the  transaction  which 
gave  birth  to  the  suit,  and  not  as  concluding  the  rights  of  the 
plaintiff  or  establishing  the  interest  of  Kane.  It  is  not  under- 
stood as  being  denied  that  the  defendant  might  have  been  per* 
mitted  to  prove  that  in  effecting  the  insurances  he  acted  as  the 
igent  of  Kane;  and  how  else  should  that  agency  have  been 
proved  than  by  the  production  of  the  letters  themselves, 
by  which  it  was  created.  If  they  were  not  letters  author- 
izing and  directing  insurance  to  be  effected,  but  merely  reciting 
or  speaking  of  a  pre-existing  agency,  and  depending  for  their 
effect  on  the  credit  of  Kane,  the  objection  would  have  assumed 
a  different  character;  bat  as  it  is,  the  first  ground  of  exception 
can  not  be  sustained.  And  looking  to  the  cases  of  insurance  re- 
ported in  the  books  it  will  be  found  to  be  the  common,  the  ev- 
eiy-day  practice  to  admit  such  testimony  for  the  purpose  for 
which  it  was  offered  and  received  in  this  case.  And  besides, 
that  it  is  not  opposed  to  any  settled  rule  of  evidence,  the  very 
nature  of  such  transactions  requires  it;  it  is  essential  to  the  great 
operations  of  commerce  between  the  different  and  remote  sec* 
tionsvof  the  world,  which  are,  and  must,  to  a  great  extent,  be 
carried  on  through  an  epistolary  medium. 

But  it  is  supposed  that  the  general  terms  of  the  policies  of 
insurance  of  **  George  Douglass,  for  account  of  whom  it  may 
concern,"  etc.,  mean  any  and  everybody  having  an  interest  in 
the  thing  insured;  and  with  that  understanding  of  the  policies 
it  is  farther  contended  that  these  letters  (showing  that  the  in- 
surances were  procured  under  authority  derived  from  Eane) 
were  inadmissible  as  tending  to  contradict  the  policies,  which 
on  the  face  of  them  are  for  the  benefit  of  all  who  may  have  any 
interest  in  the  ship,  by  showing  that  they  were  effected  for  the 
benefit  of  Kane  alone.  If  that  were  admitted  to  be  the  true 
meaning  of  the  terms  of  the  policy,  it  would  by  no  means  fol- 
low that  the  objection  to  the  admissibility  of  the  letters  arising 
mexely  out  of  that  construction  could  be  sustained.  They  were 
not  used  for  the  purpose  of  proving  any  interest  or  property  in 
Kane;  but  if  they  had  been  and  were  free  from  other  objec- 
tions, what  was  there  to  exclude  evidence  of  property  in  him, 
and  that  he  was  the  only  person  concerned  in  interest  in  the 
insurances?  The  policies  being  '*  for  account  of  whom  it  might 
concern,"  evidence  of  who  was  in  fact  concerned  could  not 
surely  be  oontradictoxy  to  the  policies.  On  what  principle  does 
the  plaintiff  seek  to  recover  from  the  defendant  the  amount  in- 
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euredy  other  than  that  the  ship  belonged  to  Samuel  Newson, 
his  intestate  at  the  time  of  his  death,  and  that  the  insurances 
were  for  the  sole  benefit  of  his  representatives  ?  And  if  eyi- 
denoe  that  the  insurances  were  obtained  for  the  benefit  of  Kane 
was  inadmissible  as  being  contradictory  to  the  terms  of  the  pol- 
icies, on  what  ground  could  proof  be  received  that  they  were 
effected  for  the  benefit  of  Newson's  representatiyes? 

But  *'  whom  it  may  concern"  is  a  technical  phrase  common 
to  policies  of  insurance,  and  is  understood  to  mean  not  any  and 
eyerybody  who  may  chance  to  have  an  interest  in  the  thing  in- 
sured, but  such  only  as  are  in  the  contemplation  of  the  con- 
tract. Such  a  policy  supposes  an  agency,  and  proceeding  upon 
that  ground  looks  only  to  the  principal  in  whose  behalf  or  on 
whose  account  the  agent  moves  in  tiie  transaction;  and  he  for 
whose  benefit  the  insurance  is  procured  is  the  person  in  tiu» 
contemplation  of  the  contract — ^is  he  whom  it  alone  concerns. 
The  inquiry,  therefore,  in  such  cases,  always  is  for  whose  ben- 
efit, on  whose  account,  was  the  insurance  obtained,  and  that 
not  appearing  upon  the  face  of  the  instrument  is  a  proper  sub- 
ject of  extrinsic  evidence  which  comes  in  aid  of  the  policy  by 
pointing  out  the  person  to  whom  it  is  applicable,  the  party  .who 
is  in  fact  concerned.  And  this  is  not  confined  to  policies  of  in- 
surance, but  in  the  application  of  every  instrument  of  writing 
evidence  aliunde  is  necessarily  used  to  designate  the  proper 
subject-matter  to  which  it  relates.  The  letters  of  Kane,  there- 
fore, were  properly  admitted  in  evidence  for  the  purpose  of 
showing  that  the  defendant  effected  the  insurances  as  his  agent 
and  under  authority  derived  from  him,  which  disposes  of  the 
first  exception,  leaving  the  question  of  property  in  the  ship, 
and  the  intention  of  Kane,  at  the  time  of  directing  her  to  be  in- 
sured, to  the  effect  and  operation  of  the  other  evidence  in  the 
cause. 

It  is  well  settled  that  where  a  policy  has  not  the  general 
clause  contained  in  this,  or  one  of  similar  import,  none  can 
avail  themselves  of  it  but  those  who  are  named  as  the  parties 
insured,  or  on  whose  account  it  is  expressed  to  be  made.  But  it 
is  equally  clear  that  a  policy  in  the  name  of  one,  with  the  general 
clause  **  for  whom  it  may  concern,"  will  cover  and  protect  the 
interest  of  any  person  for  whose  benefit  it  was  intended^  and 
who  authorized  it  to  be  effected.  And  if  in  the  absence  of  any 
express  order  or  authority  from  the  owner,  or  any  previous  com- 
munication with  him  upon  the  subject,  such  policy  is  effected 
in  his  behalf,  the  intention  at  the  time  of  the  party  effecting  it 
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to  ooYer  hia  particular  interest,  will  ao  connect  him  with  the 
policy  aa  that  his  adoption  of  it  afterwards  will  cause  it  to  in- 
ure to  his  benefit.  The  subsequent  adoption  of  a  policy  by  a 
party  interested,  and  for  whose  benefit  it  was  intended,  being 
deemed  equivalent  to  his  prior  order  for  insurance.  On  this 
principle  the  cases  of  Bouth  y.  Thompson,  13  East,  274,  and 
Hagedom  ▼.  Oliverson,  2  Mau.  &  Sel.  485,  were  decided. 

If,  then,  Newson,  at  the  time  of  his  death,  was  the  owner  of 
the  ship  Mohawk,  and  Kane,  when  he  gave  the  order  for  insur- 
ance to  the  defendant,  did  it  with  reference  to  the  interest  of 
Newson's  representatives,  and  intended  the  Insurance  for  their 
benefit^  the  policies  on  being  adopted  by  the  plaintiff  would 
inore  to  his  benefit;  and  Eane,  if  he  had  received  the  amount 
insured,  would  have  been  answerable  over  to  him,  and  so 
with  the  present  defendant  into  whose  hands  it  has  come.  Or, 
if  the  money  had  not  been  paid  by  the  underwriters,  actions 
might  have  been  maintained  against  them  on  the  policies  for 
the  present  plaintiff,  on  proper  averments  in  the  declaration  of 
his  interest,  etc.  And  the  circumstance  that  the  policies  were 
effected  by  the  defendant,  under  the  authority  of  Kane,  makes 
DO  difference;  acting  as  his  sub-agent,  they  inure  in  the  same 
manner  that  they  would  have  done  if  they  had  been  effected  by 
Kane  himself. 

The  second  prayer,  therefore,  in  the  fourth  exception  was 
properly  rejected,  the  plaintiff's  right  to  recover  being  assumed 
by  the  terms  of  that  prayer  to  depend,  not  on  the  intention  of 
Eane  at  that  time  of  giving  the  order  of  insurance,  but  to  rest 
entirely  upon  the  understanding  and  intention  of  the  defend- 
ant. And  if  it  had  been  granted,  the  jury  must  have  given  a 
verdict  for  the  defendant,  on  being  satii^ed  that  he  effected  the 
insurances  as  the  agent,  and  for  the  benefit  of  £ane,  even  though 
they  should  have  believed  from  the  evidence  in  the  cause  that 
Eane  himself  had  in  contemplation  the  interest  of  Newson's 
representatives,  and  intended  the  insurance  for  their  benefit. 
But  if  Eane  did  not  give  the  order  for  insurance  with  reference 
to  the  interest  of  Newson's  representatives,  but  intended  it  for 
his  own  benefit,  and  not  theirs,  then  the  plaintiff  is  not  entitled 
to  recover.  For  no  one  can,  by  subsequent  adoption,  avail 
himself  of  such  a  policy,  who  was  not  at  the  time  in  the 
contemplation  of  the  party  procuring  the  insurance  and  for 
whose  benefit  it  was  not  intended,  notwithstanding  any  in- 
terest he  may  have  had  in  the  thing  insured.  The  policy  not 
being  effected  with  reference  to  his  interest,  his  interest  was 
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not  insuredy  and  he,  of  course,  not  concerned  in  the  tianaac- 
iion.  In  the  opinion  of  this  court,  there  is  nothing  in  the  first 
prayer  contained  in  the  fourth  bill  of  exceptions.  If  the  bill  of 
sale  from  Kane  to  Newson,  under  which  the  plaintiff  claims, 
was  in  fact  fictitious,  and  intended  to  defraud  the  creditors  of 
Kane,  it  does  not  lie  in  the  mouth  of  the  defendant,  standing 
in  the  place  of  Kane's  representatives,  to  set  up  that  fraud  in 
bar  of  the  plaintifiTs  recoyery,  however  unclean  the  hands  of 
Newson  may  have  been. 

As  to  the  second  exception,  ifc  is  conceded  by  the  counsel  for 
the  defendant  that  there  was  error  in  permitting  the  certificate 
of  Harding  to  be  read  to  the  jury.  It  is  not  to  be  distinguished 
from  any  other  mere  declaration,  in  writing  of  a  third  person^ 
of  the  existence  of  a  particular  fact,  which,  from  its  character, 
can  only  be  proved  by  the  testimony  of  the  witness  himself,  on 
oath;  and  was  clearly  inadmissible,  and  most  probably  was  ad- 
mitted by  inadvertence. 

The  question  of  interest,  arising  on  the  third  exception,  is 
one  of  frequent  occurrence  in  the  books,  and  has  been  found  to 
be  a  subject  not  susceptible  of  the  application  of  any  fixed  and 
general  rule  of  law;  the  dealings  between  man  and  man  being 
so  various  in  their  nature  that  scarcely  two  cases  are  to  be  met 
with  presenting  the  same  aspect,  but  each  depending  upon  its 
own  peculiar  circumstances.  There  are,  indeed,  cases,  not  to 
speak  of  bonds,  etc.,  in  which  interest  is  recoverable  as  of 
right;  such  as  on  a  contract,  in  writing,  to  pay  money  on  a  day 
certain;  as  in  the  case  of  a  bill  of  exchange,  or  a  promissory 
note;  or  on  a  contract  for  the  payment  of  interest,  or  where 
the  money  claimed  has  actually  been  used.  But  with  such  ex- 
ceptions, it  has  long  been  the  settled  practice  of  the  courts  of 
this  state  to  refer  the  question  of  interest  entirely  to  the  jury, 
who  may  allow  it  or  not,  in  the  shape  of  damages,  according  to 
the  equity  and  justice  appearing  between  the  parties,  on  a  con- 
sideration of  all  the  circumstances  of  the  particular  case  as  dis- 
closed at  the  trial. 

The  court  below,  therefore,  did  right,  in  refusing  to  give  the 
direction  prayed,  and  in  submitting  the  question  of  interest  to 
the  jury.  But  because  the  certificate  of  Harding  was  suffered 
to  be  read  in  evidence  to  the  jury,  as  stated  in  the  second  bill 
of  exceptions,  the  judgment  of  that  court  must  be  reversed. 

Before  judgment  was  entered  in  either  case,  the  appellant's 
attorney  dismissed  the  appeal  made  by  Colt. 

Colt's  appeal  dismissed. 

On  the  appeal  by  Douglass,  judgment  afikmed. 
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"Fob  whok  it  hat  Concxbn,"  are  words  often  employed  in  policies  of 
marine  insaranoe.  They  have  reoeiTed  a  settled  constroction  in  harmony 
with  that  placed  upon  them  in  this  decision.  As  is  stated  in  1  Phillips  on 
Ini.,  sec.  383:  "A  policy  made  in  the  name  of  a  particular  person,  *for 
whom  it  may  cooeem,'  or  with  any  other  equivalent  danse,  will  be  applied 
to  the  intei«st  of  the  party  or  parties,  and  only  the  party  or  parties  for 
whom  it  is  intended  by  the  person  who  effects  or  orders  it,  if  snch  party  has 
Mtthorisad  its  being  made  beforehand,  or  subsequently  adopts  it."  The  in> 
tsotioD,  therefore,  of  the  party  effecting  the  insurance,  detmnines  the  appli- 
cation of  this  clause,  where  there  has  been  no  previous  authority,  and  the 
validity  of  the  insurance  depends  upon  the  subsequent  ratification  of  the 
contract  by  the  person  intended:  Buck  ▼.  CheMtpeaJce  Ina,  Co.,  1  Pet.  151; 
Basdtty  ▼.  Unkm  Ins,  Co,,  2  Wash.  0.  C.  391;  De  BolU  y,  PeMuylvania  In$, 
Co.,  4  Whart.  68;  1  Parsons  on  Mar.  Ins.  47.  Were  there  a  previous  author- 
ity, the  intention  of  the  party  ordering  the  insurance  or  giving  the  authority 
most  determine  whose  interests  are  concerned:  HoUnea  v.  United  In*,  Co,,  2 
Johns.  Cas.  329.  The  question  of  intention  is  vital  in  deciding  upon  the 
plaintiff's  right  to  recover  on  a  policy  under  the  general  clause  referred  ta 
This  point  was  urged  with  consideiible  warmth  by  the  supreme  court  of 
Pennsylvania,  in  Dt  BoUe  v.  Pennsylvania  Ins,  Co.,  4  Whart.  68,  75.  Judge 
Kennedy,  speaking  for  the  court,  adverts  to  the  conclusion  arrived  at  by 
Phillips  on  Ins.,  above  quoted,  and  says:  ''This  would  not  only  seem  to  be 
the  fair  deduction  from  the  authorities  on  the  subject,  but  to  be  supported 
likewise  by  reason,  principles  of  sound  policy  and  natural  justice.  For  if  no 
evidence  were  required  to  be  given,  tending  either  to  show  that  the  plaintiff 
had,  previously  to  the  policy  being  effected,  authorized  it,  or  that  it  was  in- 
tended for  him,  and  he  permitted  to  recover  without  this  by  merely  showing 
his  subsequent  adoption  of  it,  the  party  effecting  the  policy  and  having  an 
interest  on  board  of  the  vessel,  which  he  intended  to  protect  by  it,  after 
receiving  what  he  had  at  stake,  in  safety,  might  sell  and  transfer  his  policy 
to  others,  whose  goods  on  board  of  the  same  vessel  had  been  lost  by  the 
perils  of  the  sea,  without  any  policy  having  been  effected  for  the  purpose  of 
covering  them;  and  thus  expose  the  underwriters  to  a  risk  that  was  never 
contemplated  in  making  the  assurance.  The  injustice  arising  from  the  opera- 
tion of  such  a  principle  is  manifest,  and  therefore  ought  not  to  be  sanctioned. 
It  tends  to  destroy  or  prevent  the  equal  chance  of  gain  or  loss  to  the  par- 
ties, which  is  regarded  in  some  measure  as  requisite  to  sustain  the  validity 
of  the  contract.  Besides,  it  is  obvious  that  it  would  tend  to  promote 
gambling  policies,  which  are  deemed  void  by  the  law  of  this  state:  3  Yoates, 
461;  and  to  render  them  valid  by  subsequent  events  and  the  agreements  of 
the  party  procuring  them,  with  third  persons,  without  or  even  against  the 
consent  of  the  insurers." 

Although  a  policy  "for  whom  it  may  concern  "  can  not  be  transferred  from 
one  to  another  so  as  to  cover  different  objects  owned  by  different  persons  not 
within  the  intention  of  either  party  to  the  contract,  yet  it  is  not  essential 
that  the  party  effecting  such  an  insurance  should  have  in  mind  any  specific 
individnid.  He  may  intend  it  for  whatever  person  should  prove  to  have  an 
insurable  interest  in  the  specified  subject,  in  which  case  it  will  be  applicable 
to  the  interest  of  any  one  subsequently  ascertained  to  have  such  an  insurable 
interest  who  adopts  the  insurance:  Ihinean  v.  Sun  Ins.  Co.,  12  La.  Ann.  486. 
Kor  is  it  necessary  that  those  intended  should  be  known  to  be  so  by  the 
broker  or  by  the  insurer:  Buck  v.  Chesapeake  Ins.  Co.,  I  Pet.  151  In  this 
the  attention  of  the  court  was  directed  to  an  instruction  given  below. 
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that  in  polidet  of  the  detcription  under  consideration  ''  there  can  be  no  nn- 
dae  concealment  aa  to  the  parties  interested  in  the  property  to  be  insored.** 
The  facts  famished  a  good  illustration  of  the  nnsoondneas  of  this  general 
statement.  The  property  insored  was  that  of  a  belligerent.  The  conrt,  per 
Johnson,  J.,  said  that  to  affirm  the  doctrine  as  was  done  below  "is  obvi- 
oosly  going  much  too  far,  since  the  underwriter  has  an  unquestionable  right 
to  be  informed  if  he  makes  inquiry — ^the  assured  may  be  silent,  it  is  true,  if 
he  will,  and  let  the  premium  be  charged  accordingly — but  if  the  inquiry  then 
made  should  be  responded  to  with  information  contraiy  to  the  verity  of  the 
case,  this  obviously  gives  a  conventional  signification  to  the  terms  of  the 
policy,  which  may  differ  materially  from  the  known  and  received  significa- 
tion in  ordinary  cases.  He,  for  instance,  who  should  insure  'for  whom  it 
may  concern,'  under  an  express  assurance  that  there  is  no  belligerent  interest 
in  the  cargo,  could  not,  upon  any  principle,  be  held  to  have  made  assurance 
upon  belligerent  interest.  This  is  no  more  than  an  application  of  the  general 
principle  that  assurance  is  a  contract  of  good  fiuth,  and  is  void  whenever 
imposition  is  practiced.** 

By  this  same  case  it  was  recognised  that  a  policy  "for  whom  it  may  ocm- 
cem,'*  will  in  ordinary  cases  cover  belligerent  property.  And  a  like  prinoipla 
was  stated  in  Seaman*  v.  Lcrmg,  1  Mas.  C.  0.  128. 

As  a  general  proposition  the  clause  we  are  considering^  and  others  of  simi- 
lar import,  apply  only  to  those  who  were  contemplated  at  the  time  the 
insurance  was  made,  and  who  then  had  an  insurable  interest  in  the  subject- 
matter:  1  Parsons  on  Mar.  Ins.  46,  citing:  Hauth  v.  Thompaon^  11  East,  428; 
Bauduy  v.  Union  Ins.  Co,,  2  Wash.  0.  C.  391;  CaOeU  v.  Paci/ie  /iml  Co.,  1 
Paine,  C.  C.  594;  ITaynes  v.  Bowe,  40  Me.  181;  Protection  In*.  Co.  v.  WtUim^ 
6  Ohio  St  653;  Seamans  v.  Loring,  1  Mas.  C.  Q.  127;  Lambeth  v.  Wettem 
F.  df  Mar.  Ins.  Co.,  11  Bob.  La.  82;  AlUanee  Mar.  Ass.  Co.  v.  Louisiana 
State  Ins.  Co.,  8  La.  I,  11;  Frierson  v.  Brenham,  5  La.  Ann.  540. 

Li  regard  to  bringing  an  action  on  such  a  policy  it  seems  to  be  the  prevail- 
ing opinion  that  either  the  party  named  in  the  policy  or  the  one  who  proves 
himself  to  be  '*  concerned  **  may  institute  proceedings,  each  in  his  own  name: 
2  Parsons  on  Mar.  Lis.  44  et  seq.  Li  Pennsylvania,  one  dedsion  doubts  the 
right  of  a  person  not  named  in  the  policy  to  bring  covenant  upon  it,  but 
does  not  dispute  his  right,  when  interested  and  intended  to  be  embraced  by 
the  terms  thereof,  to  maintain  assumpsit:  De  Bolls y.  Pennsyhania  Ins.  Co.,  4 
Whart,  68.  Li  a  recent  Maine  case  this  questicm  was  directly  presented,  and 
Appleton,  J.  C. ,  said:  "A  suit  in  a  case  of  loss  may  be  maintained  upon  such 
policy  in  the  name  of  the  party  affecting  the  policy  or  in  the  name  or  names 
of  those  for  whose  benefit  it  was  made,  and  who  are,  and  are  intended  to  be 
insured  under  the  clause  *on  account  of  whom  it  may  concern,'  or  some 
similar  form  of  expression,  although  they  are  not  named  in  the  policy:** 
Sleeper  v.  Union  Ins.  Co.,  65  Me.  385.  Here  the  part  owner  of  a  vessel 
effected  a  policy  for  the  benefit  of  whom  it  may  concern,  and  upon  his  death 
his  administratrix  was  allowed  to  maintain  an  action  on  the  policy.  Li 
Barnes  v.  Union  M.  F.  Ins.  Co.,  45  N.  H.  21,  28,  the  adjudications  are  col- 
lected which  hold  that  the  agent  obtaining  the  policy  for  whom  it  may  con- 
cern, may  bring  an  action  in  his  own  name.  It  is  notioeaUe  that  in  each  of 
these  cases  last  referred  to  the  action  was  assumpsits 
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Thompson    v.  Lat. 

[4  Pioxnora,  48.] 
ftAimciLTioir  of  IxwAxn^s  Cokt&act.    A  mere  acknowledgment  by  one 

after  arriving  at  fall  age,  of  a  debt  contracted  daring  his  infancy,  is  not 

sufficient.    There  mast  be  an  express  ratification. 
A  CoKDinoNAL  PitOMiSB  TO  Pay  when  the  defendant  is  able,  imposes  on  the 

plaintiff  the  necessity  of  proving  ability. 

Absumpsit  on  a  promise  of  the  defendant's  wife  made  before 
marriage.  Plea,  infancy.  Beply,  ratification  after  arriving  at 
fall  age,  and  before  marriage.  To  prove  the  ratification,  plaint- 
iff showed  that  the  wife,  after  coming  of  age,  and  before  her 
marriage,  had  promised  to  pay  the  money  due  on  the  note 
as  soon  as  she  had  the  means,  or  as  soon  as  she  should  be  able. 
The  case  was  submitted  on  the  sufficiency  of  this  evidence  to 
maintain  the  action. 

K  J71  MQls  and  Ashmun^  for  the  defendants,  cited  Ford  ▼. 
FhUlips,  1  Pick.  808;  Whitney  v.  Dutch,  14  Mass.  460  [7  Am. 
Deo.  229]. 

Blair,  conira,  dted  Martin  y.  Mayo,  10  Mass.  187  [6  Am. 
Bee.  108]. 

By  Court,  Pabsxb,  0.  J.  The  authorities  cited,  especially 
the  cases  of  Whitney  v.  Dutch,  [7  Am.  Dec.  229],  and  i^orcf  v. 
PkiUips,  explicitly  lay  down  the  principle  that  the  promise  of  an 
infant  can  not  be  revived,  so  as  to  sustain  an  action,  unless 
there  be  an  express  confirmation  or  ratification  after  he  comes 
of  age.  Such  a  ratification  may  be  proved  in  divers  ways;  but 
it  can  not  be  inferred  from  a  mere  acknowledgment  of  debt,  as 
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in  the  cases  on  the  statute  of  limitations.  A  promise  to  pay  is 
evidence  of  a  ratification,  so  is  a  direct  ratification,  though  not 
in  words  amounting  to  a  direct  promise,  as  if  the  party  should 
say,  after  coming  of  age,  I  do  ratify  and  confirm,  or  do  agree  to 
pay  the  debt. 

But  a  ratification  may  be  absolute  or  conditional.  If  it  be  the 
latter,  the  terms  of  the  condition  mast  hare  happened  or  have 
been  complied  with  before  an  action  can  be  sustained.  I  ratify 
and  confirm  my  promise,  provided  I  receive  a  certain  legacy,  or 
if  I  succeed  to  a  certain  estate,  or  if  I  recover  a  certain  sum  of 
money,  or  if  I  draw  a  prize  in  a  certain  lottery,  would  make  a 
conditional  promise  or  ratification,  8u£Scient  to  make  the  de- 
fendant liable  on  a  contract  made  when  a  minor,  when  the  events 
happen,  but  not  before.  So,  an  engagement  or  promise  to  pay 
when  able,  is  a  conditional  promise,  and  the  plaintiff,  to  avail 
himself  of  it,  must  give  in  evidence  the  ability  of  the  defendant. 
It  would  not  be  necessary  to  show  an  ability  to  pay  without  in* 
convenience,  but  evidence  that  there  is  property  from  which  the 
debt  might  be  paid,  or  an  income  from  some  source  which  would 
enable  the  party  to  pay,  would  be  sufficient.  The  cases  cited 
by  the  plaintiff's  counsel  are  bottomed  upon  this  principle, 
l^at  of  Martin  v.  Mayo,  [6  Am.  Dec.  103,]  is  thought  to  b^  of  a 
different  description,  but  we  understand  the  court  to  have  there 
explicitly  admitted  the  principle,  but  to  have  decided  that  the 
words  appended  to  the  promise  did  not  constitute  a  condition, 
but  merely  postponed  the  time  of  payment.  If  there  was  any 
error,  which,  however,  we  do  not  perceiye,  it  was  not  in  the 
principle  adopted,  but  in  the  construction  of  the  words  of  the 
promise. 

Plaintiffs  nonsuit. 

Followed  in  Reed  v.  Baiehdder,  1  Met  600;  Prodor  v.  Sean,  4  Allen,  96w 

RmnoATioir  ov  Jxwajxt^b  Ck)irisAOT.— -See  Bogere  v.  Eurd,  4  Aid.  Deo» 
182;  and  note;  Martin  v.  Maffo,  6  Id.  103.  Upon  a  lale  made  to  an  infant^ 
■ee  Oliver  v.  HinidUt,  7  Id.  134,  and  note. 


CooLET  V.  Dewey. 

[4  PXOKBSIHO,  98.] 

A  Babtabz)^  Moirbb  does  not  inherit  his  estate. 

Appeal  from  the  decree  of  the  probate  court  ordering  the 
estate  of  Darius  Ely,  deceased,  intestate,  to  be  distributed 
among  the  appellants  and  appellees.  The  appellants  claimed 
the  whole  of  the  estate,  as  brother  and  sister  of  Daxius'  mother, 
Darius  being  a  bastard. 
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Bliss f  sen.,  and  TjoOtrop,  for  the  appellants. 

E.  H.  MiUs  and  Ashmun,  contra,  cited  ProT.  Stat.  7  Wm.  I!!., 
c.  6,  860.  1;  Stat  1785,  c.  69,  sees.  1,  6;  Petershams.  Dana,  12 
Uass.  488;  Beevee  Dom.  Bel.  276;  8  Hammond's  Com.  Dig., 
Bastard. 

By  Court,  Pabxsb,  C.  J.  The  merits  of  this  appeal  depend 
upon  the  question  whether  the  mother  of  Darius  Ely,  he  being 
a  bastard,  was  within  the  meaning  of  the  statute  of  distribu- 
tions, his  next  of  kin;  for  if  he  succeeded  to  his  estate  on  his 
death,  the  two  appellants,  being  her  sisters,  would  of  course 
take  the  whole  between  them  either  as  heirs  of  their  sister 
Sybil,  or  through  her  as  next  of  kin  to  the  intestate. 

It  is  not  shown  nor  contended  that  by  the  common  law  their 
claim  can  be  maintained;  for  there  seems  to  be  no  maxim  of 
that  law  less  questionable  than  that  a  bastard  is  a  JUitis  nuUius. 
I  do  not  know  that  it  makes  any  difference  whether  the  person 
claiming  to  succeed  to  a  bastard  be  father  or  mother;  there  cer- 
tainly is  no  express  distinction  of  that  sort.  Whatever  may  be 
the  grounds  or  policy  of  the  law,  they  seem  to  apply  as  well  to 
the  mother  as  the  father,  except  that  there  is  a  greater  certainty 
of  the  mother  than  of  the  father;  but  if  it  were  the  certainty 
only  which  originated  this  law,  it  might  be  supposed  that  it 
would  have  been  left  to  depend  upon  proof  of  the  fact;  for  in 
many  cases  the  true  father  might  be  found  with  sufficient  cer- 
tainty. No  doubt  the  law  was  so  established  on  higher  princi- 
ples than  the  interest  of  individuals.  It  was  to  render  odious 
illicit  conmierce  between  the  sexes,  and  to  stamp  disgrace  on 
the  fruits  of  it;  and  though  the  punishment  usually  falls  upon 
the  innocent,  yet  it  was  thought  wise  to  prohibit  them  from 
tracing  their  birth  to  a  source  which  is  deemed  criminal  by  law 
and  by  religion.  It  is  enough  that  those  who  have  been  the 
authors  of  this  misfortune  have  the  power  to  repair  it  by  will  or 
by  gift;  the  law  will  not  interpose.  And  if  it  will  not  for  the 
benefit  of  the  child,  the  only  innocent  party,  surely  it  will  not 
allow  the  guilty  to  found  a  claim  of  property  upon  a  relation  to 
the  child  whom  they  have  exposed  to  these  disabilities  and  pri- 
vations. Our  statute  of  distributions,  though  borrowed  from 
the  civil  law,  can  not  be  construed  to  have  repealed  the  com- 
mon law  in  this  respect.  It  merely  provides  for  the  distribu- 
tion of  property  according  to  the  rules  of  that  law  among 
lawful  kindred,  without  adopting  its  principles  in  settling  who 
shall  compose  that  kindred.    It  is  by  the  grace  and  favor  only 
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of  the  legislature  that  tlie  appeUants  are  entitled  to  anything, 
and  thej  onght  to  be  content  to  share  a  gift  with  others  aooord« 
ing  to  the  will  of  the  donor. 

It  was  stated  in  the  argument  of  this  canse  that  the  supreme 
court  of  Connecticnt  had  decided  that  an  illegitimate  child 
might  inherit  the  lands  of  his  mother.  The  esse  referred  to  had 
not  then  appeared  in  the  printed  reports,  but  we  haTC  seen  it 
since  in  the  fifth  rolame  of  Connecticut  reports.  It  is  the  case 
of  Heaffi  el  ux.  t.  White,  5  Conn.  228.  In  the  opinion  of  the 
court,  as  expressed  by  Chief  Justice  Hosmer,  the  statute  provis- 
ion for  descent  of  intestate  estates  controlled  the  common  law, 
which,  it  was  admitted,  would  not  support  such  an  inheritance; 
and  considerable  stress  is  Isid  upon  the  term  children,  as  used 
in  the  statute,  instead  of  lawful  issue  or  other  more  technical 
words  of  the  common  law.  With  the  greatest  respect  for  those 
learned  judges,  we  are  not  able  to  adopt  the  opinion  that  our 
legislature,  in  using  the  same  term  in  our  statute  of  descents 
and  distributions,  intended  to  apply  the  term  to  those  who  by 
the  common  law  were  not  deemed  children  in  a  relative  sense 
to  parents;  but  we  should  think  if  such  had  been  their  inten- 
tion, an  express  provision  would  have  been  made  for  illegiti* 
mates.  Nor  do  we  see  any  particular  reason  for  giving  this 
construction  of  the  term  children  in  relation  to  the  estate  of 
the  mother  any  more  than  to  that  of  the  father;  for  although 
the  filial  relation  is  more  difficult  of  proof  in  the  latter  than  in. 
the  former  case,  yet  it  is  capable  of  proof,  and  there  seems  to 
be  no  difference  in  the  cases. 

It  is  intimated  in  the  cases  referred  to,  that  the  legislature  of 
Connecticut  probably  intended  to  adopt  the  principle  of  the 
civil  law  on  this  subject;  but  we  are  satisfied  that  such  was  not 
the  intention  of  the  legislature  of  Massachusetts.  They  fol- 
lowed the  English  statute  of  distributions  in  regard  to  personal 
estate,  and  applied  it  to  real  estate  as  well  as  personal,  without 
any  design  to  deviate  from  the  common  law  any  further  than  is 
expressly  provided  by  the  statute.  And  it  may  be  remarked, 
that  in  the  statute  of  Charles  the  word  children  is  used  as  in 
the  Connecticut  and  Massachusetts  statutes,  but  that  illegiti- 
mate children  do  not,  in  England,  inherit  or  participate  in  the 
distribution.  Mr.  Justice  Bristol  dissented  from  the  opinion  of 
the  court  in  the  case  upon  which  we  have  been  commenting. 


Cited  in  PraU  v,  Attoood,  108  Mam.  41,  as  cbtermining  that  by  the  ooin« 
unonk  law  of  T^"g^*"^j  which  was  the  commoa  law  of  BCassachnsetts  in  this 
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iMpeefc,  a  basteid  had  no  inheritable  blood  and  cbnld  not,  therefore,  inherit 
vna  from  his  mother.  Beference  is  made  to  the  principal  case,  in  Inhabit' 
oNd  ^  Momaon  ▼.  InhdbUaanU  of  Palmer^  8  Allen,  554,  in  connection  with 
the  statatory  change  of  the  law,  enabling  a  mother  to  inherit  from  her 
bttUid  child.  In  JTenf  v.  Barker^  2  Gray,  536,  this  case  is  quoted  in  sap- 
port  of  the  position  that  "child"  or  children  in  a  statate,  mean  legitiniate 
duldien  only. 


Cbane  v.  Mabch. 

[4  PlGZBBDTO,  181.] 

ktuaaaa  tub  Equitt  of  Rbbbmftiok.— Where  a  negotiable  note^  seoored 
by  a  mortgagie,  is  transferred  withont  an  assignment  of  the  mortgage, 
the  indorsee  may  attach  the  equity  of  redemption,  and  sell  the  same  un- 
der execution  in  an  action  against  the  promisor. , 

Lr  Such  a  Cass  the  mortgage  still  remains  in  f  orqe,  the  mortgagee  being, 
in  equity,  the  trustee  for  the  holder  of  the  note. 

Wbit  of  entry.  On  the  fourth  of  April,  1816,  Nason  b^ing 
Beised  in  fee  of  the  demanded  premises,  mortgaged  them  to 
Day  to  secure  the  payment  of  five  negotiable  notes,  payable  in 
five  successive  years.  In  April,  1823,  Nason  executed  a  mort- 
gage of  the  same  premises  to  the  demandant  to  secure  the  pay- 
ment of  five  hundred  dollars,  which  sum  remains  unpaid. 
Prior  to  this  second  mortgage,  in  February,  1823,  but  three  of 
the  notes  having  been  paid,  Billings,  an  indorsee  of  one  of  the 
two  notes,  commenced  suit  on  his  note  against  Nason,  and 
attached  the  Litter's  equity  of  redemption  in  the  mortgaged 
premises.  In  August  following,  this  equity  was  sold  on  execu- 
tion to  one  Jacob  March,  under  whom  the  tenant  holds.  In 
1824,  the  tenant  paid  the  amount  of  the  fifth  note  to  the  then 
holder,  and  in  1826,  Day  assigned  the  mortgage  to  the  tenant 
and  other  heirs  of  Jacob  March.  The  cause  was  submitted 
upon  a  statement  containing  the  above  facts. 

J.  Davis  and  Allen,  for  the  demandant,  contended  that  by  a 
separation  of  the  note  and  mortgage,  the  mortgagee's  interest 
in  the  land,  which  was  but  an  incident  of  the  debt,  was  gone, 
and  the  legal  estate  vested  in  Nason,  so  that  the  sale  of  a  sup- 
posed equity  was  void.  Nor  could  Day  be  considered  trustee 
for  the  holders  of  the  notes,  there  being  no  declaration  in  writ- 
ing and  no  trust  resulting  by  implication  of  law,  from  the  evi- 
dence adduced:  Northampton  Bank  v.  Whiting,  12  Mass.  104; 
Jenney  v.  Alden,  Id.  376;  Ooodwin  v.  Hubbard,  16  Id.  210;  Storer 
V.  BaUon,  8  Id.  431.  The  note  to  Billings  being  sued  upon,  the 
zecovety  of  judgment  thereon  was  so  far  a  discharge  of  the 
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mortgage:  Porter  ▼.  Perkins^  5  Mass.  237  [4  Am.  Dec.  52]; 
Perkins  ▼.  PiUa^  11  Id.  125;  and  the  payment  of  the  last  note 
discharged  the  mortgage  entirely:  Vose  v.  Handy,  2  Oreenl. 
322  [11  Am.  Dec.  101].  The  mortgagee  cannot  leyy  on  the 
right  in  equity  in  a  suit  upon  the  demand  secured  by  the  mort- 
gage: Aikins  y.  Sawyer,  1  Pick.  351  [11  Am.  Dec.  188]. 

Newton  and  Sibley,  contra. 

By  Court,  Pabxsb,  0.  J.  By  the  statement  of  facts  it  ap- 
pears that  when  the  demandant  took  his  deed  of  mortgage  he 
acquired  only  the  equity  of  redemption  of  the  mortgage  to 
Day,  and  that  subject  to  the  lien  which  Billings  had  acquired 
by  attachment.  That  attachment  having  ended  in  a  judgment 
and  sale  of  the  equity  on  execution,  the  demandant's  right  was 
reduced  to  a  right  to  redeem  that  equity  witliin  a  year;  and  if 
he  redeemed  that,  he  would  have  a  right  to  redeem  the  original 
mortgage  to  Day,  by  paying  the  notes  which  remain  due.  But 
be  did  not  redeem  nor  make  any  tender  within  a  year;  so  that, 
if  that  sale  of  the  equity  was  good,  he  has  lost  all  his  right;  if 
void,  he  then  has  a  right  to  redeem  by  paying  off  the  two  notes^ 
because  the  tenants,  or  those  whom  he  represents,  has  become 
entitled  by  assignment  to  that  which  was  assigned  by  Day  to 
Grout.  And  as  the  tenant  stands  now  in  the  place  of  the 
mortgagee  by  virtue  of  the  assignment  of  the  mortgage,  he  has 
a  right  to  require  payment  of  the  whole  debt  originally  secured 
by  the  moriigage;  and  he  would  hold  as  trustee  of  Billings  the 
amount  of  the  note  which  had  been  assigned  by  Day  to  him, 
and  then  showing  that  J.  March  had  paid  Billings  on  the  sale 
of  the  equity,  he  would  have  a  right  to  retain  the  amount  so 
paid. 

The  question  then  is  on  the  validity  of  the  sale  of  the  equity; 
and  it  is  said  to  be  void  according  to  the  decision  of  this  court 
in  Alkms  v.  Sawyer,  [11  Am.  Dec.  188],  because  the  holder  of  a 
note  or  bond  secured  by  mortgage  shall  not  be  allowed  to 
satisfy  his  debt  by  a  sale  of  the  equity,  and  thereby  reduce  the 
time  of  redemption  from  three  years  to  one,  contrary  to  the 
original  intent  of  the  parties.  In  that  case  it  was  the  mort- 
gagee himself  who  sued  the  note,  and  caused  the  equity  to  be 
sold;  in  this  it  is  an  assignee,  who,  for  aught  that  appears,  took 
the  note  for  a  valuable  consideration,  and  it  may  be  without 
any  knowledge  that  it  was  secured  by  mortgage.  It  is  true 
that  when  he  attaches  the  equity,  he  may  be  presumed  to 
know  that  the  note  assigned  to  him  was  secured  by  the  mort- 


Oct.  1826.]  Crane  v.  Mabch.  331 

gagfe,  though  the  record  would  inform  him  only  that  a  note  of 
hbj  tenor  and  date  was  so  secured.  And  if  he  took  the  note 
up  on  the  expectation  that  it  would  be  paid  according  to  the 
taims  of  it,  there  does  not  seem  to  be  any  reason  why  he  should 
not  ayail  himself  of  the  right  which  any  other  creditor,  saye  the 
mortgagee,  would  have  to  procure  satisfaction  of  his  note  from 
the  equity  of  redemption. 

Is  the  negotiable  quality  of  a  promissory  note  destroyed  or 
impaired  by  reason  of  its  being  secured  by  a  mortgage  of  land  ? 
Certainly  not.     It  passes  to  the  assignee  with  all  its  legal 
qualities.     Shall  the  indorsee  for  valuable  consideration  be  re- 
stricted in  his  right  to  compel  payment  by  attaching  any  of  the 
properly  of  the  maker?    We  do  not  perceive  that  to  be  the 
case.    The  difference  between  him  and  the  mortgagee  is  that 
the  latter  already  holds  the  land  by  contract  in  such  a  manner 
as  to  give  the  mortgagor  certain  legal  rights  as  to  the  time  and 
manner  of  defeating  his  estate,  and  therefore  he  ought  not  to 
be  allowed  to  resort  to  process  against  the  same  land,  which 
will  necessarily  abridge  those  rights.     But  no  such  contract, 
express  or  implied,  is  made  with  the  indorsee,  who  is  presumed 
to  have  taken  the  note  in  the  manner  such  securities  are  usually 
transferred.    The  difficulty  also  would  be  greater  to  the  pur- 
chaser of  an  equity  thus  sold,  than,  as  suggested  in  Atkins  v. 
Sawyer^  would  occur  when  the  mortgagee  himself  was  the  judg- 
ment-creditor at  whose  instance  the  equity  was  sold,  for  in  that 
case  he  might  see  by  the  record  the  relation  in  which  he,  for 
whose  use  the  equity  was  sold,  stood  to  the  mortgagor;  whereas 
if  sold  at  the  Instance  of  the  assignee  of  the  note,  he  would 
learn  nothing  by  the  records  but  that  a  similar  note  was  secured 
by  the  mortgage.    This  is  certainly  a  difficult  question;   but 
I  am  inclined  to  think  the  sale  in  equity  in  this  case  was  valid 
in  law,  and  that  there  is  a  reasonable  distinction  between  this 
case  and  that  of  Atkins  v.  Sawyer. 

It  is  true  the  mortgagor  may  be  subject  to  some  of  the  incon- 
veniences suggested  in  that  case;  but  they  are  of  his  own  crea- 
tion, as  they  arise  out  of  the  form  of  the  contract  which  he 
choee  to  make.  In  the  form  usually  practiced  in  regard  to 
mortgages,  until  lately  these  difficulties  could  not  occur,  for  the 
collateral  personal  security  was  a  bond,  which  not  being  assign- 
able at  law,  the  action  upon  it  would  be  always  in  the  name  of 
the  obligee,  and  the  assignee  in  equity  could  avail  himself  of 
no  r/ieanB  of  enforcing  payment  from  which  the  obligee  would 
be  '  *f /W.ctod.     So  that  mortgagors  may  protect  themselves  from 
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having  their  time  of  redemption  reduced  by  giving  bonds,  or  notei 
not  negotiable,  instead  of  negotiable  notes,  which  have  become 
so  common  a  medium  of  business  that  their  efficacy  ought  not 
to  be  restrained.  It  may  be  objected  that  it  will  be  easy  for 
mortgagees  holding  such  securities^  to  effect  the  purpose  which 
seems  to  have  been  intended  in  the  case  of  Atkins  v.  Sawyer^  by 
nominally  assigning  them  to  some  friend  who  will  attach  the 
equity  for  their  benefit;  but  all  that  the  law  can  do  in  regard  to 
fraudulent  practices  is  to  avoid  them  when  they  are  proved  to 
exist.  A  possible  abuse  is  no  reason  against  the  soundness  of  a 
legal  principle. 

In  determining  that  the  sale  of  the  equity  on  the  execution 
of  Billings  was  valid  in  law  to  pass  the  estate  of  the  mortgagor, 
subject  to  the  mortgage  existing  before  the  attachment,  it  was 
necessarily  determined  that  the  mortgage  to  Day  was  then  in 
force  notwithstanding  the  separation  of  the  notes  from  the 
mortgage,  for  otherwise  there  would  have  been  no  equity  to  sell, 
the  legal  estate  being  in  such  case  revested  in  the  mortgagor. 
But  that  could  not  be  the  case,  for  at  the  time  of  the  mortgage 
to  Crane,  the  condition  of  the  first  mortgage  had  been  broken, 
and  nothing  but  an  equitable  interest  remained  in  the  mort- 
gagor. The  subsequent  transfer  of  the  notes  could  not  work  a 
change  of  the  title;  on  the  contrary,  according  to  the  principles 
of  equity  courts,  the  mortgagee  remained  the  trustee  of  those 
to  whom  he  had  assigned  the  debt,  and  in  chancery  he  would 
be  compelled  either  to  sue  the  mortgage,  or  to  foreclose  for 
the  benefit  of  the  assignee,  or  to  assign  the  mortgage  to  the 
holder  of  the  debt.  And  if  the  power  of  executing  this  equitable 
principle  does  not  exist  in  the  courts  here,  still  the  application 
of  the  principle  can  not  be  denied,  when  the  form  of  proof  will 
admit  of  it. 

Judgment  for  tenant  for  costs. 

Cited  in  WoMmm  y.  Goodwin,  17  Pick.  139;  John^n  y.  Sievau,  7  Caih. 
434;  Toung  v.  MiUer,  6  Gray,  156;  approved  in  Breen  v.  Seward,  11  Id.  120; 
Biee  v.  Dewey,  13  Id.  49.  The  following  explanation  of  and  comment  npon 
the  principal  caae  is  made  in  Andrews  ▼.  Fiake,  101  MasB.  422;  425.  '*  In 
Crane  ▼.  March,  4  Pick.  131,  the  indorsee  of  one  of  two  notes  seonred  by 
mortgage  recovered  judgment  and  levied  npon  the  equity  of  redemption. 
The  purchaser  under  the  sale  on  execution,  afterwards  took  up  the  other  note 
from  the  original  mortgagee  an  assignment  of  the  mortgage.  It  was  held 
that  he  had  acquired  a  good  title.  The  suggestion  that  the  indorsee  may 
have  taken  the  note  '  without  any  knowledge  that  it  was  secured  by  mortt 
gage,'  could  not  have  been  of  material  influence  in  the  decision.  The  real 
ground  upon  which  the  decision  stands  is,  that  by  the  form  of  the  note,  the 
mortgagor  authorized  its  transfer  to  other  parties  than  the  holder  of  the 
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mortgiftge,  with  all  the  incidents  and  legal  rights  which  pasa  with  the  transfer 
of  rach  secorities.  Sach  other  parties  are  not  to  he  deprived  of  the  usual 
incidents  and  rights  hecause  they  may,  if  they  see  lit  to  seek  it,  have  an 
equitable  resort  to  the  mortgage  security.  By  levying  upon  the  equity,  they 
elect  to  rely  upon  their  legal  right.  The  debtor  is  not  harmed,  for  he  may 
redeem  from  the  sale  without  redeeming  the  mortgage,  and  if  he  should  suffer 
•ome  degree  of  prejudice,  it  is  only  the  natural  result  of  what  he  has  himself 
uthor]»d." 


Waters  v.  Lxllei. 

[4  PzcxxBuro,  146.] 

Tbm  Biobt  to  Fish  in  an  unnavigable  stream  is  in  the  owner  of  the  soil,  to 
the  exdnsion  of  the  public. 

A  CunoM  TO  TAXS  ANTTHiNa  from  another's  land,  or  for  a  profit  a  prendre^ 
is  not  a  lawful  custom.  If  such  a  right  is  available  at  all,  it  must  be  set 
up  by  prescription,  as  belonging  to  some  estate,  and  should  be  pleaded 
with  a  que  utaU,  It  can  hot  be  given  in  evidence  under  the  general 
iisne. 

Tbespabb  for  breaking  plaintiff's  close  and  taking  fish  from  a 
dam  thereon.  Plea,  the  general  issue.  It  was  admitted  that 
the  defendant  did  enter  and  take  the  fish,  and  that  the  plaintiff 
was  the  owner  of  the  land  covered  by  the  water,  from  which  tlie 
fish  were  taken.  The  defendant  then  offered  to  prove  that  the 
pond  in  which  the  fish  were  caught  was  but  an  enlargement  of 
a  stream  of  water  caused  by  the  plaintiff's  dam;  that  the  stream 
was  a  natural  stream,  and  large  enough  for  the  sustenance  of 
fibh,  and  that  the  inhabitants  of  the  vicinity  have,  from  time 
immemorial,  taken  fish  in  the  pond  and  stream,  without  any  in- 
terruption from  the  plaintiff  or  any  of  the  prenous  owners  of  the 
locu»  in  qu4>,  who  were  knowing  to  this  custom.  This  evidence 
was  rejected,  and  a  verdict  directed  for  the  plaintiff.  Defend- 
ant excepted. 

Barton^  in  support  of  the  exceptions.  The  right  to  fish  in 
the  non-navigable  waters  of  this  state  is  in  the  public,  not  in 
the  owners  of  the  soil:  Prov.  St.  8  Anne,  c.  3;  St.  1818,  c.  45; 
St.  1819,  c.  49;  Bumham  v.  Webster,  5  Mass.  269.  And  the 
plaintiff  cannot  abridge  this  right  by  enlarging  the  stream: 
SiougJUon  v.  Baker,  4  Mass.  628  [3  Am.  Dec.  236];  Coolidge  v. 
Williama,  Id.  144.  The  defendant  should  have  been  permitted 
to  prove  the  custom,  as  offered:  Bac.  Abr.,  Custom,  0.  The 
evidence  was  admissible  in  actions  before  a  justice  of  the  peace, 
under  the  general  issue:  St.  1783,  c.  42,  sec.  7. 

Newlon  and  Sibley,  carUra.    The  plaintiff  bad  an  exclusive 
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right  to  fish  in  the  pood:  Bac.  Abr.,  Piscary;  Ano.  Charters, 
148, 149;  Coolidge  y.  WUliams,  4  Mass.  144;  Adams  v.  Pease,  2 
Conn.  481;  Carter  t.  Murcol,  4  Burr.  2164.  The  inhabitants  of 
a  town  can  not  prescribe  for  profits  in  alisni  solo,  but  only  for 
an  easement:  Com.  Dig.,  Prescription,  H;  Smith  v.  Gaiewood, 
Cro.  Jac.  152;  Baker  y.  Brereman,  Cro.  Car.  419.  The  supposed 
custom,  if  Talid,  should  have  been  specially  pleaded:  1  Chit.  PI. 
364,  365;  Spear  t.  Bicknell,  5  Mass.  125;  Slroui  v.  Berry,  7  Id. 
385. 

By  Court,  Pabxbb,  C.  J.  The  case  states  that  it  was  proved 
that  the  defendant  entered  the  plaintiff's  close  and  took  the 
fish  as  set  forth  in  the  declaration,  and  that  the  defendant  ad- 
mitted that  the  plaintiff  was  the  owner  of  the  land  under  the 
water  where  the  fish  were  taken.  Thus  the  plaintiff's  title  is 
made  out  until  the  defendant  should  be  allowed  to  give  evi- 
dence  of  a  custom  for  all  the  inhabitants  of  the  Ticinity  to  take 
fish  in  the  pond  within  the  plaintiff's  close,  and  that  the  pond 
was  merely  an  enlargement  of  a  natural  stream  of  water  pro- 
duced by  a  dam  built  by  the  plaintiff.  It  is  not  contended  that 
the  plaintiff  had  not  a  right  to  erect  this  dam,  and  so  to  stop 
the  stream  of  water  and  flow  his  own  lands  by  means  of  the 
ponds  so  artificially  made,  and  ifc  surely  can  not  be  supposed 
that  in  consequence  of  this  exercise  of  a  lawful  right  every  one 
of  the  vicinity  acquired  a  right  to  take  fish  in  that  pond.  The 
law  does  not  take  any  notice  of  the  right  of  fishery  in  small 
streams  and  rivulets  any  further  than  to  secure  to  owners  of  the 
banks  of  such  streams  the  right-  of  taking  fish  therefrom.  If 
the  stream  is  not  navigable  for  boats,  or  any  water  craft,  the 
owner  of  the  land  can  exclude  every  one  from  the  right  of  fish- 
ing; and  therefore  it  is  that  the  legislature,  in  establishing  the 
right  to  occupy  such  streams  for  the  use  of  mills,  have  made 
no  provision  in  regard  to  fish,  except  where  there  is  a  commu- 
nication with  the  sea  or  salt  water,  through  which  fish  from 
that  element  have  been  wont  to  pass  into  the  fresh  water 
streams  and  ponds  to  cast  their  spawn  and  multiply  their 
species.  There  is,  therefore,  no  such  general  right  as  id  sug- 
gested by  some  of  the  facts  proposed  to  be  proved. 

As  to  the  custom,  it  might  be  sufficient  to  say  that  if  it  were 
a  legal  custom,  and  could  be  proved  to  exist,  it  would  not  be  a 
defense  under  the  general  issue,  but  ought  to  be  specially 
pleaded,  notwithstanding  the  action  was  commenced  before  a 
justice  of  the  peace,  for  it  affects  the  title  to  land  as  much  as 
an  easement  of  a  right  of  way,  which,  in  the  case  of  Slroui  v. 
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Berry,  7  llaBS.  385,  was  decided  to  be  proper  matter  for  a 
Bpecial  plea,  and  not  for  the  general  issne.  But  the  custom 
proposed  to  be  proved  is  not  one  that  could  be  sustained  in 
law,  even  if  specially  pleaded;  for  a  custom  to  take  anything 
from  another's  land  or  for  a  profit  a  prendre,  is  not  a  lawful 
custom.  If  such  a  right  is  available  at  all,  it  must  be  set  up  by 
prescription  as  belonging  to  some  estate,  and  should  be  pleaded 
with  a  que  estate.  So  it  was  decided  in  OtUeward's  case,  6  Go. 
60;  and  Ooke  says:  "Note,  reader,  the  law  in  this  general  case 
well  resolved,  and  no  book  in  the  law  is  adjudged  against  it." 
And  in  the  case  of  Orimslead  v.  Marlowe,  4  T.  B.  718,  Lord  Een- 
7on  says  the  law  has  been  so  settled  ever  since  the  time  of  Oale- 
ward^s  case. 

The  court  of  common  pleas  rightly  rejected  the  evidence 
offered  by  the  defendant,  and  the  judgment  of  that  court  must 
be  affirmed. 


Followed  in  Commonwealth  v.  Alger,  7  Coah.  96;  McFarlim  v.  Ettex  Ocm' 
posy,  10  Id.  310;  Codman  v.  Evafu,  5  Allen,  310;  CommaiiweaUh  v.  VhtanL 
106  Mabb.  447. 


CusmNG  i;.  HuBix 

\A  PusBBiira,  258.] 

Konxs  ov  UxBaooBDXD  Dbisd  will  destroy  the  legal  effect  of  an  attachment 
levied  npon  the  land  as  belonging  to  the  grantor.  Bat  knowledge  of  an 
intent  to  convey  will  not  produce  this  resnlt. 

Wbtt  of  entry.  The  contest  was  between  two  creditors  of  T. 
Cushiug,  who  failed  May  8,  1818.  The  demandant's  title  was 
derived  by  a  mortgage  from  T.  Gushing  executed  and  acknowl- 
edged on  the  eighth,  and  recorded  before  sunrise  on  the  ninth. 
The  tenant's  title  was  derived  under  an  execution,  in  pursuance 
of  an  attachment  levied  on  the  ninth  of  May,  1818,  at  two 
o'clock,  ▲.  M.  The  demandant  contended  that  the  tenant  had 
notice  of  his  deed;  but  if  not,  that  as  he  had  used  duo  diligence 
in  sending  his  deed  to  the  register's  office,  his  deed  must  be  pre- 
ferred to  the  levy.  It  also  appeared  that  T.  Oushing's  title  was 
under  a  mortgage  from  one  Thacher,  dated  in  1814,  and  an 
execution  subsequently  extended  on  the  same  land;  and  that 
T.  Gushing  assigned  the  mortgage  to  the  demandant  in  August, 
1820.  The  demandant  contended  the  tenant's  attachment  and 
levy  could  not  defeat  the  title  of  the  assignee  of  the  mortgage. 
Judge  Wilde  thought  that  the  subsequent  levy  of  his  execution 
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bj  T.  Cashing  passed  to  him  a  legal  estate  which  might  be  at- 
tached, and  so  ruled.  The  jury  were  also  instructed  that  if 
thej  should  find  that  the  tenant  had  notice  of  the  deed  after  it 
was  executed  and  delivered,  and  before  the  levy  of  his  attach- 
ment, their  verdict  should  be  for  the  demandant;  bnt  that  if 
the  notice  was  of  deed  being  drawn  bat  not  then  executed,  the 
tenant  should  have  a  verdict.    Verdict  for  the  tenant. 

L.  Shaw  and  L.  WiUiafn8f  for  the  demandant. 

8.  2>.  Ward,  contra,  cited:  Brown  v.  Maine  Bank,  11  Mass. 
158:  TruU  v.  Bigelow,  16  Id.  406  [8  Am.  Dec.  144];  Warden  y. 
Adams,  15  Id.  233;  Priests.  Bice,lTick.  168 [11  Am. Dec.  156]. 

By  Oourt^  Pabseb,  C.  J.  Supposing  that  Thomas  Gashing 
acquired  a  title  to  this  land  by  the  levy  of  his  execution 
thereon,  he  having  before  a  mortgage  of  the  same  land  from 
Thacher,  the  former  owner,  the  question  is,  which  of  Oushing's 
two  creditors,  the  demandant  or  the  tenant  in  this  action  has 
acquired  a  legal  title  against  the  other.  The  demandant  holds 
under  a  mortgage-deed  from  Cushing,  and  the  tenant  under  a 
levy  of  an  execution.  The  premises  thus  levied  on  had  been 
attached,  and  that  attachment,  if  good  at  the  time,  continued  in 
force  until  the  levy.  It  is  agreed  that  the  attachment  was 
made  before  the  deed  was  recorded,  but  not  until  after  it  was  exe- 
cuted and  delivered.  The  case  then  turns  upon  the  knowledge 
of  the  tenant  of  a  title  in  the  demandant  when  he  caused  his  at- 
tachment to  be  made.  If  when  he  set  out  to  make  this  attach- 
ment, the  title  to  the  land  had  passed  from  Gushing  to  the 
demandant  by  an  actual  delivery  of  the  deed,  then  to  intercept 
him  by  an  attachment  before  he  could  vrith  all  due  diligence  pro- 
cure a  registry  of  his  deed,  might,  according  to  the  case  of  PrietA 
V.  Bice  [11  Am.  Dec.  156],  be  fraudulent,  and  his  attachment 
would  fail.  But  here  the  deed  was  only  about  being  made,  and 
this  fact  the  tenant  knew;  bis  case,  therefore,  is  not  determined 
by  Priest  v.  Bice.  He  had  a  right  to  try  his  speed  in  this  case 
as  much  as  if  the  demandant  had  been  about  obtaining  his  se- 
curity by  attachment,  and  while  his  writ  was  preparing,  the 
tenant  had  been  more  expeditious,  and  had  procured  the  first 
attachment;  and  there  is  no  more  appearance  of  fraud  than 
there  would  have  been  if  the  demandant,  knowing  that  the  de« 
fendant  was  preparing  to  attach,  had  procured  a  deed  and 
caused  it  to  be  recorded  before  the  writ  oould  be  served.  The 
case  of  Priest  v.  Bice  goes  upon  the  ground  that  a  complete 
title  had  vested  in  the  grantee  against  the  grantor  and  his  heirs. 
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which  was  fully  known  to  Bice,  the  attaching  creditor.  It  was 
considered  that  the  effect  of  this  knowledge  upon  Bice's  attaoh- 
meDt  was  the  same  as  it  wonld  have  been  upon  a  title  acquired 
by  a  deed  made  by  the  debtor,  and  registered  before  a  prior 
deed  to  the  demandant. 

The  principle  which  is  to  govern  in  this  case  was  settled  in 
Warden  y.  Adams,  15  Mass.  233.  The  demandant,  Warden, 
and  Hamilton,  the  lessor  of  the  tenant,  Adams,  were  both  cred- 
itors of  Earle,  who  held  a  mortgage  of  the  land  of  Adams.  Two 
of  the  six  notes  which  were  secured  by  the  mortgage  were  in- 
tended to  be  assigned  to  Warden,  and  also  the  mortgage  deed; 
all  of  which  were  put  into  the  hands  of  a  scrivener  for  the  pur- 
pose of  having  the  assignment  written.  One  of  the  notes  had 
been  assigned  to  Hamilton,  who,  knowing  of  the  intention  of 
Earle  to  make  the  assignment  of  the  mortgage  to  Warden,  and 
knowing  that  the  papers  were  lodged  with  a  scrivener  for  that 
parpose,  procured  an  assignment  on  a  separate  paper  before 
the  transaction  was  complete  in  favor  of  Warden.  It  was  held 
that  Hamilton  had  lawful  right  by  his  diligence,  to  supplant 
Warden,  and  his  right  to  the  mortgage  was  established.  It  was 
not,  therefore,  the  knowledge  of  an  intent  to  convey  or  attach 
which  will  prevent  the  legal  effect  of  an  attachment  by  another 
creditor,  which  gets  to  be  first  in  point  of  time,  but  the  knowl- 
edge of  an  actual  passing  of  the  title,  which  is  complete  against 
every  one  with  notice,  whether  by  registry  or  personal. 

It  has  been  argued  that  he  who  has  fairly  obtained  a  deed 
from  a  failing  debtor  should  have  reasonable  time  to  get  hia 
deed  recorded;  but  there  is  nothing  to  warrant  this  position 
against  subsequently  attaching  creditors  or  subsequent  purchas- 
ers without  notice.  If  such  were  the  law,  the  intention  of  the 
registry  act  would  fail.  The  reasonable  time,  which  has  been 
mentioned  in  some  of  the  cases,  is  applicable  only  to  cases  of 
constructive  fraud  which  may  be  rebutted  by  such  laches  as 
would  give  ground  to  believe  that  the  bargain  had  been  re- 
scinded, there  being  no  registry  of  the  deed  and  no  change  of 
possession  in  the  land  conveyed. 

Judgment  for  the  tenant. 

OtMd in  McGregor Y. Broum,  5Piek.  175;  Andretoa y, FUk,  101Mm8.426| 
■ad  relied  upon  in  Briggi  v.  Parhman,  2  Met.  267. 

UxBsooBDXD  iNaTRUXENTS  ARS  Vaud  agunst  all  penona  having  aotaal 
notice  thereof:  Nemnan  ▼.  Chapman,  14  Am.  Deo.  766;  MeMedktn  v. 
Qrifing,  16  Id.  196;  Ofoena  v.  Braf{f<yrd,  13  Id.  702  and  note;  PrUd  v.  Bk$^ 
11  Id.  156  and  note. 
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[4  Piassmo,  366.] 

A  OsnauL  Aflnonforr  bt  ak  Iksolyxnt  Dkbtob  m  trust  to  pay  the  pto- 
oeeda  in  mtiaf action,  of  the  claims  of  certain  of  the  ereditois,  in  foil,  and 
to  apply  the  residne  pro  rcUa  among  such  creditors  as  shall  within  a  given 
time  release  their  claims  against  the  debtor  is  invalid,  as  against  a  disKnt- 
ing  creditor,  so  far  as  respects  the  snrplns  not  wanted  to  diachaige  th« 
demands  of  those  who  have  assented. 

Iv  tVGH  A  Cask  one  sommoned  as  trostee  of  the  debtor,  under  a  foreign  at- 
taohmant,  was  adjndged  trostee,  it  not  appearing  that  the  amonnt  doe 
from  him  was  needed  for  the  payment  of  the  assenting  creditorB. 

Sana  Facias  to  obtain  execution  against  the  defendant,  who 
had  been  sommoned  in  a  foreign  attachment  as  the  creditor  of 
one  Hutchinson.  The  defendant  showed  cause  that  Hutchinson 
had  made  an  assignment  of  all  his  property  to  the  yalue  of 
twenty-five  thousand  dollars  in  trust  for  the  payment  of  certain 
creditors,  in  full,  and  to  apply  the  residue  to  the  payment  pro 
rata  of  the  claims  of  such  other  creditors  as  would,  within  six 
months,  release  Hutchinson  from  their  demands  against  him. 
This  assignment  was  urged  to  be  invalid. 

a.  Wheaion,  for  the  plaintiff,  cited  Widgery  v.  Haskell,  5  Mass. 
14A  [4  Am.  Dec.  41];  Biggs  v.  Murray,  2  Johns.  Ch.  582;  Harris 
Y.  8um7ier,  2  Pick.  129;  HyaHop  v.  Clarke,  14  Johns.  458;  Ingra- 
ham  V.  Oeyer,  13  Mass.  146  [7  Am.  Deo.  132];  Hastings  v.  Bald- 
win,  17  Id.  552. 

A.  CiLshman,  for  the  assignees,  who  had  become  a  party  to 
the  suit. 

By  Court,  Pabkbb,  0.  J.  The  question  referred  to  the  court 
is,  whether  the  deed  of  assignment  disclosed  by  the  trustee  is 
Talid,  so  as  to  pass  to  the  trustees  therein  named  the  debt 
admitted  to  be  due  from  the  respondent  to  the  principal  debtor. 
The  supposed  invalidity  of  the  conveyance  rests  upon  the  pro- 
visions of  the  instrument  itself,  there  being  no  evidence  or  sug- 
gestion of  fraud  upon  creditors  in  the  transaction,  dehors  the 
instrument;  and  the  only  objectionable  provision  in  the  deed  is 
that  which  requires  of  the  creditors,  in  order  to  share  in  the 
distribution  of  the  property,  to  release  and  dischaxge  the 
assignor  from  their  demands  against  him,  without  regard  to  the 
amount  which  they  shall  receive  from  the  funds.  This  seems  to 
have  been  one  of  the  grounds  for  setting  aside  a  similar  convey- 
ance in  the  case  of  Widgery  y.  Haskell,  5  Mass.  144  [iAm.  Dec. 
41],  though  in  that  case  the  question  as  to  the  validity  of  the 
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Assignment  was  limited  to  a  ship,  which  was  embraced  within 
the  general  terms  of  the  conveyance,  but  was  attached  before 
she  came  into  the  actual  possession  of  the  assignees. 

It  was  an  important  consideration  too  in  that  case,  that  prop* 
ertj  to  an  amount  sufficient  to  pajthe  demands  of  the  creditors 
particularly  provided  for  in  the  assignment,  and  those  of  the 
assignees  themselves,  who  were  also  creditors,  had  been  received 
by  Uie  trustees  under  the  assignment,  so  that  the  ship,  which 
was  the  subject  of  the  action,  was  not  needed  for  those  purposes, 
and  if  the  right  of  the  assignees  had  been  established,  they 
could  only  have  held  in  trust  for  the  general  creditors;  and  as 
these  had  not  come  into  the  compact  by  signing  the  instrument 
and  thereby  agreeing  to  discharge  their  demands,  it  was  held 
that  the  ship  itself  was  liable  to  attachment  by  any  one  or  more 
of  the  dissenting  creditors.  It  is  not,  therefore,  a  necessaiy  in- 
ference from  that  decision,  that  the  clause  in  the  assignment 
similar  to  that  which  is  objected  to  in  this  case,  rendered  the 
whole  conveyance  void.  And  we  are  not  necessarily  brought  to 
a  decision  of  that  question  in  this  case,  for  it  appears  by  the 
schedules  of  debts  provided  for  and  of  property  conveyed  by 
this  assignment,  that  the  latter  exceeds  the  former  by  the  sum 
of  ten  thousand  dollars. 

Admitting  then,  as  we  may  do  in  this  case  without  determin- 
ing the  question,  that  the  assignment  is  valid  to  the  extent  of 
the  claims  of  those  creditors  who  became  parties  to  the  instru- 
ment, we  do  not  perceive  why  the  surplus  should  go  into  the 
hands  of  the  trustees,  when  in  fact  there  would  be  no  cestuis 
que  tnui  for  that  surplus.  To  determine  otherwise  would  be  to 
deprive  the  dissenting  creditors  of  any  advantage  from  this  sur- 
plus, for  the  assignees  could  not  be  answerable  on  the  trustee  pro- 
cess, if  it  consisted  of  debts,  until  it  should  come  into  their 
hands,  and  thus  creditors  would  be  hindered  and  delayed  in 
recovering  their  debts  by  the  acts  and  doings  of  the  principal 
debtor,  and  a  favored  portion  of  the  creditors.  This  would  be 
as  stated  in  the  case  of  Widgery  v.  HaskeU  [4  Am.  Dec.  41],  to 
allow  the  debtor  to  make  a  bankrupt  law  for  himself,  and,  ac- 
cording to  the  general  spirit  of  these  assignments,  it  would  be 
wholly  without  that  equality  towards  creditors  which  is  certainly 
the  best  feature  of  public  bankrupt  systems.  We  can  not, 
therefore,  give  such  effect  to  assignments  of  this  nature,  as  to 
allow  the  funds  of  the  debtor  to  be  locked  up  against  creditors, 
when  the  funds  are  not  wanted  for  distribution  among  those 
who  have  come  into  the  compact.    Whether  the  possession  of 
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the  tmstees,  of  pioperiy  which  has  come  to  them  hy  the  assigii- 
ment,  and  which  is  not  neoessaxy  for  the  payment  of  those  cred- 
itoiB  who  have  become  parties,  can  be  distorbed  by  an  attach- 
ment  made  by  a  dissenting  creditor,  we  think  has  not  been  de- 
cided, and  we  reserve  ourselves  upon  that  important  qnestioD 
until  it  shall  be  directly  presented  to  us. 

It  may  be  said  that  if  such  an  assignment  is  valid  at  all,  the 
assignees  are  entitled  to  all  the  property  conveyed,  because  it 
cannot  appear,  until  a  final  conversion  of  the  property  conveyed 
into  money,  that  there  vrill  be  sufficient  to  satisfy  the  demands 
of  the  assenting  creditors;  but  we  think,  in  order  to  avoid  an 
attachment,  or  the  effects  oi  the  trustee  process,  by  virtue  of 
the  assignment,  the  assignee  must  show  and  prove,  as  he  will 
have  an  opportunity  to  do,  by  becoming  a  party  to  the  suit, 
that  the  property  attached  or  debt  arrested  is  wanted  to  answer 
the  valid  purposes  of  the  assignment.  If  he  fail  to  do  this,  it 
ought  to  remain  subject  to  legal  disposition,  for  the*use  of  the 
creditor  making  the  attachment.  In  the  present  case,  prima 
fade^  there  are  ample  funds  to  pay  the  creditors  who  are  parties 
to  the  assignment,  and  as  there  is  no  evidence  offered  to  the 
contrary,  the  person  summoned  as  trustee  must  be  charged  to 
the  amount  of  the  debt  which  he  owes,  if  that  is  not  more  (ban 
sufficient  to  satLsfy  the  plaintiff's  judgment. 


Cited  in  Fatt  Biverlrtm  WarksY.  Croade,  15  Pick.  18;  Bradford  v.  Tappan^ 
11  H.  76. 

AaaiONMunB  Exactino  Rslkahiw  from  the  crediton  of  &  debtor  in  failing 
drcumstanoes,  of  their  entire  demands,  aa  a  condition  precedent  to  their 
receiving  any  portion  of  the  property  aaaigned,  are  regarded  invalid  in  New 
York:  Oroverr.  Wakeman,  11  Wend.  187;  ffyshp  v.  Ciarke,  14  Johns.  458; 
SpauUling  v.  Strang,  38  N.  Y.  9,  12;  in  Ohio:  Atkinson  ▼.  Jordan,  5  Ohio^ 
293;  WooUey  v.  Umer,  Wright,  606;  in  North  Carolina:  Hafnier  t.  Irvoin,  1 
Ired.  L.;  in  Miasonri:  Brown  v.  Knox,  6  Ma  302;  Drakt  v.  Bogers,  Id.  317; 
in  Georgia:  Miller  ▼.  CotikUn,  17  Ga.  430;  McBride  v.  Bohanan,  50  Id.  527; 
FrawM  ▼.  Herz,  55  Id.  249;  in  Texas:  CarUon  t.  Baldwin,  22  Tex.  724; 
Baldwin  t.  Peel,  Id.  708;  in  Tennessee:  WUde  ▼.  Bawtings,  1  Head,  34;  in 
Maine:  Pearson  v.  Croii>y,  23  Me.  261;  Wheeler  v.  Bvans,  26  Id.  133;  in 
Minnesota:  BenneU  v.  Ellison,  23  Minn.  242;  in  New  Hampshire:  Hurd  ▼. 
SUsbee,  10  N.  H.  108.  These  decisions,  in  some  instances,  are  based  upon 
statutory  enactments,  and  in  others  are  placed  upon  the  broad  ground  of 
public  policy,  in  that  such  assignments  coerce  creditors  into  a  relinquishment 
of  part  of  their  demands,  that  they  operate  to  reserve  to  the  debtor  himself 
a  material  and  substantial  benefit  as  the  direct  result  of  the  transfer,  and 
that  they  enable  a  debtor  to  obtain  a  discharge  from  his  liabilities  on  better 
terms  to  himself  than  insolvent  laws  allow  to  a  debtor  who  applies  for  their 
benefit.  In  some  of  the  above  states,  the  law,  as  at  present  existing^  is  not 
the  same  as  that  which  prevailed  at  an  earlier  period,  statutes  having  worked 
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A  change.  Such  is  the  case  with  Maine,  New  Hampshire,  FennsylTania,  Ala- 
bama, and  other  states.  The  statutes  of  the  first  are  a  good  example  of  the 
perplexity  that  has  prerailed  upon  this  subject  The  cases  above  cited  from 
Maine,  against  the  validity  of  releases,  were  decided  under  the  act  of  1890. 
By  the  statute  of  1844,  an  assigning  debtor  may  exact  a  release. 

The  clanses  providing  for  a  release  from  all  liability  are  of  two  classes:  1. 
Those  that  deny  all  benefit  under  the  assignment  to  the  non-releasing  cred- 
itors; and,  2.  Those  that  give  a  preference  to  the  releasing  over  the  non- 
releasing  creditors.  In  regard  to  the  effect  of  these  respective  clauses  scmie 
of  the  states  make  a  distinction  holding  that  the  preference  clause  is  valid, 
and  the  other  invalid,  while  others  declare  both  clauses  invalid.  Of  the  Ut- 
ter class  is  New  York.  Speaking  of  assignments  which  provide  for  the  pay* 
ment  of  the  debts  of  those  executing  releases  before  those  who  will  not 
release  are  paid,  Parker,  J.,  delivering  the  opinion  of  the  court  in  Spaulding 
V.  Strang,  38  N.  Y.  9,  12,  says:  *'The  law  is  undoubtedly  well  settled  that 
such  assignments  are  mala  fide  on  their  face,  and  void  as  against  creditors: 
Htfdap  V.  Clarke,  14  Johns.  468;  Orover  v.  Wakeman,  11  Wend.  187.  The 
roason  is  obvious.  It  is  a  clear  attempt,  by  the  debtor,  to  coerce  his  cred- 
itors to  accede  to  his  terms,  and  withholding  of  his  property  from  them  to  a 
greater  or  less  extent  unless  they  do  so  accede;  this  is  a  hindering  and  delay- 
ing of  creditors  which  the  statute  proliibits.  In  Wakeman  v.  Orover,  4  Paige, 
23;  S.  C,  11  Wend.  187,  the  broad  principle  was  laid  down  that  the  require- 
ment of  a  release  from  any  of  the  creditors,  though  as  a  consideration  ol 
preference  merely,  and  without  any  direct  reservation  of  the  share  of  the 
non-releasing  creditors  to  the  assignor  himself,  avoids  the  assignment.  The 
authority  from  Minnesota,  above  referred  to:  Bennett  v.  EUUon,  23  Minn. 
242,  adverts  to  the  position  taken  by  the  New  York  cases,  without  approval 
or  disapprovaL  The  decision  of  that  point  was  not  necessary  in  determining 
the  ri^ta  of  the  parties  in  the  cause  before  the  court.  But  the  language  of 
the  opinion  and  the  reasoning  employed,  would  seem  to  indicate  an  inclina- 
tion in  favor  of  the  exposition  of  the  law  given  in  Wakeman  v.  Orover,  The 
same  conclusion  was  adopted  in  HaU  v.  DenUon,  17  Vt.  310,  although  a  sub- 
sequent act  required  all  assignments  to  be  for  the  benefit  of  all  creditors  in 
proportion  to  their  respective  claims.  But  upon  the  validity  of  assignments 
requiring  releases  as  a  condition  to  preference  merely,  the  adjudications  in 
the  various  states  are  not  uniform.  Burrill  on  Assignments,  sec.  195,  makes 
the  statement,  on  the  authority  of  Chancellor  Kent,  2  Com.  536,  in  note,  that 
the  general  rule  is  in  favor  of  the  right  of  the  debtor  to  prefer  some  of  his 
creditors  to  others  through  the  medium  of  a  stipulation  for  release;  and  says 
that  the  prevailing  current  of  the  decisions  of  other  states  does  not  support 
the  position  of  the  New  York  cases.  And  Bump  on  Fraudulent  Gonv.,  428, 
states  that  a  preference  given  in  consequence  of  a  release  is  valid. 

The  clauses  of  the  first  class,  as  above  distinguished,  depriving  the  non- 
leleasing  creditors  of  all  benefit  under  the  assignments,  are  almost  uniformly 
r^arded  as  rendering  the  assignments  void.  See  the  citations  to  the  opening 
aentenoe  of  this  note. 

Notwithstanding  the  number  of  jurisdictions  in  which  a  release  of  this 
nature  demanded  from  the  creditors  is  declared  to  invalidate  an  assignment, 
there  are  some  states  wherein  such  assignments,  if  otherwise  valid,  are  upheld: 
Doekray  v.  Dockray,  2  R.  I.  547;  Nightingale  v.  Harris,  6  Id.  321;  CoakUy  v. 
iret4  47  Md.  277;  Skipwith  v.  Cunningham,  8  Leigh,  271;  Kevan  v.  Branch, 
1  Omtt  274;  Oordon  v.  Cawum,  18  Id.  387;  NioUm  v.  Douglas,  2  Hill  Ch. 
443;  Le  Prince  v.  OuiUemot,  1  Bich.  Eq.  187.  And  see  the  article,  8  Am. 
Jurist^  349;  Ualmg  v.  WhUney,  4  Mason.  230;  BroihMr  v.  Wed,  7  Pet  dO^ 
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where  Jnetice  Stovy  and  Chief  Jnetice  Marahall  decided  on  what  they  sap- 
poeed  wae  the  wdgfat  of  aathority  agunst  their  own  conTictione.  In  AUhemm 
and  in  Penneylvania,  the  law  which  waa  in  some  doubt  for  many  yenn,  the 
eariier  deciaiona  fayoring  the  Talidity  of  aasignmenta  exacting  releaaea,  waa 
finally  aettled  by  atatatea  decUringtbem  invalid:  Robinmm  ▼.  Bapdife,  2  Stew. 
86;  Ashur§t  v.  MarUn^  9  Port  566;  Smith  v.  LeaviUt,  10  Ala.  92;  West  ▼. 
SnodgroM,  17  Id.  649;  Banki»  v.  Lodor,  21  Id.  380;  Bev.  Code  of  Ala.,  aec 
1866;  Lippmeott  ▼.  Barter,  2  Binn.  174;  S.  C,  4  Am.  Dec  43^  and  note, 
wherein  the  coarse  of  judicial  dedaion  in  that  state  ia  traced. 

Even  in  those  statea  where  releases  exacted  from  creditora  aa  a  condition 
precedent  to  their  receiving  any  benefit,  are  not  considered  aa  vitiating  the 
assignment,  there  are  certain  general  rolea  which  most  be  complied  with. 
Snch  assignment  most  convey  all  the  debtor's  property:  Oreen  ▼.  7Vie6er,  3 
Md.  11;  SangsUm  v.  OcMer,  Id.  40;  Graves  v.  Roy,  13  La.  454;  HemUrmm  ▼. 
Bliss,  8  Ind.  100;  Gordon  ▼.  Cannon,  18  Gratt.  387;  L4  Prince  ▼.  GniOemoi,  1 
Bich.  Eq.  187.  And  in  case  of  an  assignment  by  a  partnership^  it  most  con* 
vey  not  only  the  partaership  property,  but  the  individual  assets  aa  well:  Insta^ 
anee  Co.  v.  WalUe,  23  Md.  173;  Henderson  v.  Blise,  8  Ind.  100;  Gordon  ▼. 
Cannon,  18  Gratt.  387.  The  assignment  should  not  provide  for  a  reserve  in 
favor  of  the  debtor  of  the  ahares  of  the  non-releaaing  creditors:  Trieber  ▼. 
Green,  3  Md.  11;  Sangston  v.  GaUher,  Id.  40;  HolUns  v.  Ma;ger,  3  Md.  Ch. 
343;  Whedbee  ▼.  Stewart,  40  Md.  414;  Grim^usw  v.  WaOter,  12  Ala.  101;  West 
V.  Snodgrasa,  17  Id.  549.  In  Bhode  Island,  however,  auch  a  reaervatian  is 
valid:  Doekray  ▼.  Doekray,  2  B.  I.  547. 
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[4  PnuasBum,  988.] 

Thb  Fbopbictobs  ov  thb  BAincs  of  unnavigable  streams  have  property  in 
the  bed  to  the  middle. 

Iblambs  uh  an  Unnavioablb  Riveb,  if  altogether  on  one  side  of  the  divid- 
ing line,  belong  to  him  who  owns  the  bank  on  that  aide;  if  formed  in 
the  middle  of  the  river  they  are  appropriated  to  the  owners  of  the  bank 
in  severalty  according  to  their  ori^^nal  dividing  line,  ihAjUntm  aqfUB^  as  it 
is  where  the  waters  begin  to  divide. 

Tabspass  for  cutting  trees  and  destroying  a  bridge  on  an 
island  in  a  non-navigable  stream.  The  facts  are  stated  in  the 
opinion.    Verdict  for  the  defendants  by  consent. 

A.  Cushman  and  Whipple^  for  the  plaintiff. 

W.  Baylies  and  Darling,  contra. 

By  Court,  Pabkeb,  0.  J.  The  material  facts  upon  which  we 
are  to  decide  this  case  are  that  the  island  in  dispute  between 
the  parties  is  situated  in  Pawtucket  river,  where  it  is  not  navig- 
able for  ships  or  boats,  and  wbeie  the  tide  does  not  ebb  and 
flow;  that  the  plaintiffs  are  owners  of  a  tract  of  land  on  the 
east  side  of  the  river  extending  up  and  down  the  river  beyond 
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Che  islands,  and  that  the  defendants  are  owners  of  a  similar 
tract  on  the  west  side  of  the  river;   that  the  island  is  not  held 
bj  any  separate  grant  by  either,  nor  does  any  other  person 
claim  it  by  virtue  of  any  grant  or  by  possession;  and  that  both 
the  plaintifis  and  the  defendants,  and  those  under  whom  they 
severally  claim  and  hold  their  farms  on  the  main  land,  have 
occasionally  cut  trees  on  the  island,  but  that  no  agricultural 
improToment  has  been  made  thereon.    In  a  partition  of  the 
estate  among  the  heirs  of  Ebenezer  Bucklin,  father  of   the 
grantor  of  the  plaintiffs,  this  island  was  set  off  to  those  heirs  in 
1766,  but  it  does  not  appear  that  any  possession  was  taken  or 
holden  under  the  partition,  except  the  occasional  cutting  of 
wood  for  forty  or  fifty  years  past.     It  appeared  also  that  the 
defendants,  or  those  under  whom  they  claimed,  had  cut  wood 
on  the  island  for  thirty  years  past  at  pleasure,  without  any 
objection  having  been  made  by  those  who  held  under  Bucklin. 
It  is  obvious,  from  this  statement,  that  neither  the  plaintifis 
nor  the  defendants  had  obtained  such  exclusive  possession  of 
the  island,  or  any  part  of  it,  as  would  enable  either  to  maintain 
trespass  against  the  other,  without  referring  their  possession  tc 
some  title;  and  it  is  equally  obvious  that  no  title  appears  iu 
either,  except  what  may  be  derived  from  their  property  in  the 
land  on  either  side  of  the  stream  or  river  opposite  to  the  island; 
and  thus  we  are  obliged  to  consider  the  rights  of  those  who 
own  the  land  on  the  banks  of  the  stream  or  rivers  not  navi- 
gable. And  this  depends  altogether,  we  think,  upon  the  principles 
of  the  common  law,  there  being  no  statute  of  this  common- 
wealth, or  of  the  province,  nor  ordinance  of  the  colony,  which 
alters  the  common  law  in  this  respect,  except  in  relation  to  the 
fisheries,  which,  having  from  the  beginning  been  made  the  sub- 
jects of  legislative  care,  must  be  governed  by  such  rules  and 
regulations  as  the  several  legislatures  have  established. 

The  common  law  recognizes  an  important  distinction  as  to 
the  use  of  waters,  and  the  property  of  the  soil  between  rivers 
or  waters  navigable,  and  those  which  are  not  navigable.  The 
former  invariably  and  exclusively  belong  to  the  public,  unless 
acquired  from  it  by  individuals  under  grant  or  prescription. 
The  latter  are  held  to  belong  to  those  whose  land  borders  on 
the  waters;  so  that  they  have  the  exclusive  right  of  fishing  in 
front  of  their  own  land,  and  have  a  property  in  the  bed  or  soil 
of  the  river  under  the  water,  subject,  however,  to  an  easement 
or  right  of  passage  up  and  down  the  stream  in  boats  or  other 
eraft,  for  purposes  of  business,  convenience  or  pleasure.    This 
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is  called  in  the  dvil  law  a  aenitoda  which  is  quite  conaialent 
with  the  light  of  properly.  The  text-book  from  which  this 
conmion  law  piandple  is  most  generalljr  dedoced,  is  Sir  Matthew 
Hale's  celebrated  treatise,  De  Jure  Maris,  pablished  in  Har- 
grsTc's  Law  Tracts,  p.  87;  on  recurrence  to  whieh  it  will  appear 
that  Hale  refeired  to  the  ancient  British  writer,  Bracton,  for 
the  foundation  of  his  doctrine,  and  that  he  also  relied  upon  the 
Boman  civil  law  as  compiled  in  the  digest  in  the  reign  of 
Justinian:  See  Dig.,  lib.  41,  tit.  1,  De  acquirendo  rerum  daminio, 
leg.  7, 12,  29,  30,  38,  56,  65,  and  perhaps  many  others. 

This  public  right  in  nayigable  rivers  and  the  soil  or  flats 
under  them  is  changed  by  the  colonial  ordinance  of  1641,  which 
goes  to  the  proprietors  of  upland  bordering  on  such  places, 
the  property  of  the  soil  down  to  the  channel,  unless  it  exceed 
the  distance  of  one  hundred  rods,  reserving  still,  however,  to 
the  public  the  right  of  passage  over  the  water.  But  according 
to  judicial  consbructions  of  this  ordinance,  these  flats  may  be 
occupied  by  wharves  or  other  erections,  provided  the  passage 
to  lands  above  is  not  thereby  too  much  straitened  or  obstructed: 
Anc.  Charters,  etc.,  148.  There  appears,  however,  to  be  an  im- 
portant differonce  between  the  common  and  dvil  law,  in  regard 
to  the  rights  of  the  public  and  individuals,  on  this  subject.  By 
the  former  it  would  seem  that  the  right  of  the  king  or  the  pub- 
lic is  limited  to  those  places  whero  bays,  coves,  inlets,  arms  of 
the  sea  or  rivers,  in  which  the  tide  ebbs  and  flows,  this  being 
the  definition  of  navigable  waters;  whereas  by  the  civil  law,  all 
rivers  properly  so  called,  even  above  tide-waters,  provided  they 
are  navigable  by  ships  or  boats,  or  perhaps  any  other  floating 
vehicle,  are  considered  as  public  property;  and  so  is  the  Fronch 
law,  as  will  appear  by  the  Code  Napoleon,  liv.  2,  tit.  1,  c.  3,  art. 
638,  in  which  are  enumerated,  among  other  subjects  of  public 
domain,  les  fleuvea  et  rivierea  navigablea  ou  floiUMes,  which  last 
words  seem  to  have  been  coined  to  comprehend  all  streams  on 
which  boats,  rafts,  lumber,  or  any  other  species  of  property,  may 
be  transported.  It  is  probable  that  this  distinction  arose  from 
the  difference  in  magnitude  between  the  rivers  on  the  continent 
and  those  on  the  island,  many  of  the  former  being  navigable 
much  beyond  the  ebbing  and  flowing  of  the  sea,  and  few,  if 
any,  of  the  latter,  being  of  consequence  for  passage  or  trans- 
portation above  the  tide. 

The  common  law  right  of  public  property,  restricted,  as  it 
seems  to  be,  except  for  easement  or  right  of  vray,  may  be  found 
veiy  inconvenient  in  its  application,  to  many  of   the  mag- 
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Bifioent  fresh  water  rivers  of  the  United  States,  which  are  navi- 
gable for  small  vessels  and  boats  much  above  the  flux  of  the 
tide,  espedallj  bj  the  aid  of  steam  power  so  rapidly  getting 
into  use.  And  on  this  acconnt  it  has  been  decided  by  the 
supreme  court  of  Pennsylvania  that  the  public  right  to  the  bed 
of  the  river  Susquehanna  is  the  same  as  it  is  to  the  ports,  har* 
bors,  etc.,  upon  the  sea;  so  that  the  proprietor  of  the  banks 
could  not  extend  his  claim  of  property  iLsque  ad  filum  medium 
4BqwoB,  as  by  the  common  law  he  would  have  the  right:  Carson  v. 
Blater,  2  Binn.  475  [4  Am.  Dec.  463].  But  the  supreme  court 
of  New  York  felt  themselves  bound  by  the  common  law,  and 
adjudicated  accordingly  in  the  cases  reported  in  17  Johns.  211, 
and  20  Id.  90;  Hooker  v.  Cummings  [11  Am.  Dec.  249].  And  in  a 
question  relating  to  the  fishery  in  the  river  Connecticut,  one 
of  the  largest  in  the  eastern  part  of  the  United  States,  the 
supreme  court  of  Connecticut  adopted  the  principles  of  the 
common  law  in  regard  to  the  extent  of  the  property  of  borderers 
upon  the  river  down  to  the  flum  asque,  or  middle  of  the  river: 
Adams  v.  Pease ^  2  Conn,  481.  In  this  commonwealth  the  ques- 
tion has  not  directly  arisen,  except  in  regard  to  the  fisheries, 
which  are  held  to  be  the  exclusive  right  of  the  owners  of  the 
banks  of  rivers,  unless  otherwise  appropriated  by  the  acts  of 
the  legislature,  this  right  being  according  to  our  common  law, 
held  subject  to  the  control  of  the  legislature,  unless  by  partic- 
ular grant  or  prescription,  it  has  been  held  free  of  that  control. 

With  respect  to  the  river  now  in  question,  however,  and  tho 
part  of  it  where  the  island  in  controversy  is  found,  which  is 
above  tide  waters,  and  which,  we  have  a  right  to  presume,  is 
not  navigable  even  for  boats,  we  think  it  clear  that  the  common 
law  doctrine  applies,  giving  to  the  proprietors*of  the  banks  the 
property  of  the  bed  of  the  river  usque  ad  filum  medium  asquas. 
The  question  then  arises  to  whom  belongs  an  island  formed  by 
a  division  of  the  waters  of  a  river,  where,  but  for  the  island, 
the  borderers  on  the  river  would  meet  each  other  in  the  middle 
of  the  river;  and  this  question  must  be  settled  by  analogy  to 
cases  of  a  similar  nature,  which,  though  they  may  have  arisen 
in  other  countries  under  the  jurisdiction  of  the  civil  law,  have 
nevertheless  been  adopted  by  the  common  law  as  fairly  coming 
within  its  general  principles. 

The  doctrine  of  alluvion  and  its  consequences  seems  to  be 
very  dearly  settled.  That  which  is  formed  by  gradual  accre- 
tion, belongs  to  the  owner  of  the  soil  to  which.it  adheres.  The 
land  which  may  be  separated  from  a  man's  farm  by  a  sudden 
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change  of  the  bed  of  the  river  may  be  reclaimed  by  him  -who 
lost  it.  Islands  formed  iu  the  river,  if  altogether  on  one  side 
of  the  dividing  line,  the  JUum  aqucB,  belong  to  him  who  owns 
the  bank  on  that  side;  if  formed  in  the  middle  of  the  river, 
they  are  appropriated  to  the  owners  on  each  side,  not  in  eom- 
mon,  but  in  severalty,  according  to  their  original  diriding  line, 
the  filum  aqiLOB,  as  it  is  where  the  waters  begin  to  divide.  Such 
is  the  civil  law,  and  the  justice  of  this  appropriation  can  not  be 
questioned.  ''If  the ^Zum  aquce  divides  itself,  s^d  one  part 
take  the  east  and  the  other  the  west,  and  leave  an  island  in  the 
middle  between  both  Jila,  the  one  half  will  belong  to  the  one 
lord,  and  the  other  to  the  other:"  Hargr.  Law  Tr.  37. 

So,  by  the  civil  law.  Dig.,  lib.  41,  tit.  1,  sec.  29:  "  Inier  eas 
qui  secundum  unam  ripam  prasdia  haberU,  insula  in  flumine  naia, 
non  pro  indiviso  communis  JU^  sed  regionibus  quoque  divisis/ 
quantum  enim  ante  cujusque  earum  ripam  esl  (tarUumJ,  veluti 
linea  in  directum  per  insulam  (ransducta,  quisque  eorum  in  et> 
habebUcertis  regionibus."  Although  this  seems  applicable  to 
several  owners  on  the  same  side  of  the  river,  yet  the  principle 
must  be  the  same  when  applied  to  the  owners  of  the  opposite 
sides;  for  it  treats  the  river  as  to  the  question  of  property  in  its 
bed,  in  the  same  manner  as  if  no  island  were  there.  And  so  the 
compilers  of  the  Napoleon  Code  consider  it,  who,  without  doubt, 
in  most  of  that  code,  had  reference  to  ihe  ciril  law.  Article 
661  of  the  Code  Napoleon,  tit.  2,  c.  2,  is  in  these  words.  "  Z^es 
iles  et  ailerissemenis  qui  seformeni  dans  les  rivieres  non  navigaUdes 
ei  non  Jlotldbles,  appartiennent  aux  proprietaires  riverains  du  coie 
ou  Vile  s'esi  formee;  se  Vile  n'est  pas  formee  d^un  seul  coie,  etle 
appartient  aux  proprietaires  riverains  des  deux  cotes,  apartir^  de 
la  linge  qu'on  suppose  tracee  au  milieu  de  la  riviere.'*  Althoii|^h 
these  wise  provisions  seem  to  be  confined  to  the  case  of  islands 
recently  formed,  the  same  reason  will  extend  them  to  the  ease 
of  islands,  the  origin  of  which  can  not  be  traced,  nnless  the 
property  in  them  has  been  otherwise  appropriated  according^  to 
the  rules  of  law;  for  whether  originally  formed  by  deposits 
from  the  water,  or  by  a  sudden  division  of  the  river,  woald 
seem  to  be  immaterial,  unless  the  owner  of  one  side  should  be 
able  to  show  that  it  was  created  by  a  disruption  from  his  land. 

According  to  these  principles,  therefore,  this  island  belon^vs 
in  severalty  to  these  borderers  on  each  side  of  the  stream,  if 
their  lands  on  the  main  are  co-extensive  with  the  island;  if  not, 
then  the  owners  of  the  next  adjoining  lots  will  have  a  right  to 
daim  a  portion  of  the  island  conformable  to  their  lines.     And 
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this  Betiles  the  present  case  in  favor  of  the  plaintiffs,  tor  it  ap- 
pears that  the  bridge  removed  extended  from  their  land  to  the 
island;  the  removal  of  it,  therefore,  was  a  trespass.  But  in 
regard  to  the  trees  cut  down,  it  is  not  shown  on  which  part  of 
thb  island  they  stood;  so  that  whether  they  belonged  to  the 
plaintiffs,  or  to  the  defendants,  does  not  appear. 

The  verdict,  being  for  the  defendants,  must  be  set  aside,  and 
a  new  trial  granted. 

Apfboved  in  Pratt  v.  LatMon,  2  Allen,  284;  Hopkhul' Academy  v.  DkJeUi- 
«m,  0  Ciuh.  548;  CowmowweaUk  v.  Algerf  7  Id.  97.  In  the  decinon  from  9 
CnsL  548,  the  principal  caae  !■  zeferred  to  as  the  leading  authority  in  that 
■tate  on  the  snbject  of  ownership  in  non-navigable  streams,  and  the  follow- 
ing intelligible  interpretation  given  of  what  Ingraham  v.  Wilkinson  decides: 
"  Ife  recognizes  the  rale  of  the  common  law,  that  the  property  in  the  soil  of 
rivers  not  navigable,  subject  to  public  easements,  belongs  to  those  whose 
lands  border  upon  them;  and  from  this  right  of  property  in  the  soil  in  the 
bed  of  the  river  the  court  deduce  the  right  of  property  in  an  island  which 
gradually  arises  above  the  surface  and  becomes  valuable  for  use  as  land. 
Assuming  the  thread  of  the  river  as  it  was  immediately  before  such  island 
made  its  appearance,  this  rule  assigns  the  whole  island,  or  bare  ground 
formed  in  the  bed  of  the  river,  if  it  be  wholly  on  one  side  of  the  thread  ol 
the  river,  to  the  owner  on  that  side;  but  if  it  be  so  situated  that  it  Is  partly 
on  one  side  and  partly  on  the  other  of  the  thread  of  the  river,  it  shall  be  di- 
vided by  sach  line  and  held  in  severalty  by  the  adjacent  proprietors.** 


Tenney  v.  Pbinoe. 

[4  PHOKSBIHO,  886.J 

Ax  IsDtaanMEST  ts  Blank  before  the  maturity  of  a  negotiable  note,  by 
one  to  whom  the  note  was  not  transferred,  will  create  the  liability  of  a 
guarantor  upon  proof  of  a  legal  consideration. 

AssuMFSix  against  the  defendant  upon  his  indorsement  of  a 
note  made  hj  one  Pierce  to  the  plaintiff.  The  note  was  dated 
December  1, 1820,  and  was  payable  in  one  year.  The  indorse- 
ment was  in  blank  made  nine  months  after  the  note,  and  was 
filled  up  by  the  plaintiff  as  follows:  ''Eastport,  December  1, 
1820.  For  value  received  I  promise  to  pay  Perley  Tenney  or 
order  the  within  sum,  being  eight  hundred  and  twenty-foor 
dollars  and  sixty-five  cents,  in  twelve  months  from  date,  with 
interest  after  six  months."  A  verdict  was  taken  for  the  plaint* 
iff,  subject  to  the  opinion  of  the  court. 

Mosdey,  for  the  defendant,  contended  that  this  was  a  collat* 
end  promise  and  void  for  want  of  consideration. 


848  Tknnet  r.  Pbinge.  [Mass. 

J.  Pickering  and  UarsUm^  contra^  cited  HuyU  t.  Adama^  5  Mass. 
868  [4  Am.  Dec.  68];  Moiea  y.  Bird,  11  Id.  436  [6  Am.  Dec.  179]; 
Ulen  y.  EiUredge,  7  Id.  233;  Knight  y.  Crodcford,  1  Esp.  190; 
TiUman  y.  Wheeler.  17  Johns.  326. 

Bj  Oourt,  Pabkbb,  0.  J.  This  case  presents  a  question  which 
has  not  yet  been  decided  in  this  commonwealth,  nor  does  it  ap- 
pear that  the  researches  of  counsel  have  discovered  any  prece- 
dent for  us  in  the  reports  of  any  other  court.  By  the  facta 
agreed  it  appears  that  the  defendant  put  his  name  on  the  back 
of  the  note  about  nine  months  after  its  date,  and  three  months 
before  it  became  due.  There  is  no  evidence  of  the  intent  and 
purpose  of  this  act  of  the  defendant,  nor  of  any  consideratioii 
which  moyed  him  to  it.  The  writing  made  by  the  plaintiff  oyer 
the  signature  would  make  it  an  original  promise,  of  the  same 
date  with  the  note,  to  pay  the  contents  of  the  note  according  to 
its  tenor.  We  do  not  think  there  was  any  authority  in  the 
plaintiff  to  make  this  use  of  the  signature,  because  it  is  incon- 
sistent with  the  circumstances  under  which  the  signature  was 
giyen.  It  is  impossible  to  infer  an  original  promise  to  pay  this 
note,  c'oeyal  with  its  date,  from  a  signature  put  upon  it,  nine 
months  after. 

The  case  of  Ulen  y.  Kittredge,  is  no  authority  for  it;  for  in 
that  case  Eittredge  was  charged  as  guarantor,  and  there  was  a 
consideration  in  forbearance  towards  the  promisor,  and  the 
court  inferred  from  the  act  and  declarations  of  Eittredge  an 
authority  to  make  him  thus  liable,  the  note  being  due  when  the 
indorsement  was  made.  Nor  does  the  case  of  Moies  y.  Bird  [6 
Am.  Dec.  179]  support  it,  for  though  the  signing  of  Bird  was 
two  or  three  days  after  the  note  was  made,  there  were  facts  from 
which  an  agreement  to  be  responsible  from  the  beginning  was 
justly  inferred.  These  two  cases  approached  nearer  to  the  one 
before  us  than  any  which  haye  been  cited  from  our  books,  but 
they  do  not  reach  the  present  case,  for  this  is  a  naked  indorse- 
ment without  any  accompanying  facts  or  declarations  tending  to 
explain  the  act.  The  principle  by  which  all  our  decisions  have 
been  regulated,  from  the  case  of  Jasselyn  y.  Ames,  8  Mass.  274, 
downwards,  is,  that  where  the  indorsement  is  made  at  the  time 
ot  making  the  note,  the  person  indorsing  the  note  is  to  be  treated 
as  an  original  promisor,  and  this  because  he  is  supposed  to 
participate  in  the  consideration,  that  is  the  payee,  is  supposed 
to  haye  parted  with  something  yaluable  upon  the  strength  of 
the  liability  of  the  party  who  puts  his  name  on  the  note,  and 
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u  such  party  cannot  be  answerable  as  an  indorser,  he  shall  be 
answerable  as  an  original  promisor.  This  is  well  understood  to 
be  the  law  of  this  commonwealth,  and  we  do  not  feel  disposed 
to  change  it.  No  authority  has  been  produced  from  this  or  any 
other  state  or  country  which  would  justify  us  in  extending  the 
liability  of  these  anomalous  indorsers.  We  can  not  yield  to  the 
suggestion  of  counsel  that  the  blank  signature  gives  authority 
in  this  case  to  refer  the  effect  of  the  signature  to  the  date  of  the 
note,  because  it  was  proved  that  that  signature  was  given  nine 
months  afterwards,  and  we  have  no  facts  to  justify  such  a  refer* 
enoe. 

But  this  signature  is  not  without  effect,  as  it  was  intended  as 
seenrity  to  the  plaintiff,  and  it  ought  to  avail  as  intended. 
The  only  form  of  engagement  which  is  consistent  with  the  time 
and  circumstances  under  which  the  signature  was  made  is  a 
goaranty  of  the  payment  of  the  note  when  it  should  become  due; 
and  that  is  a  contract  which  may  be  enforced  if  it  was  made  on 
legal  consideration,  and  not  otherwise.  If  within  the  statute  of 
frauds  it  is  sufficiently  in  writing  with  the  engagement  to  that 
effect,  which  the  plaintiff  is  authorized  to  place  over  the  signa- 
ture, to  be  sustained.  But  whether  within  the  statute  or  not, 
it  can  not  avail  the  plaintiff,  without  proof  of  consideration,  be- 
cause it  is  a  collateral,  not  an  original,  undertaking.  We  think 
the  signature  conveys  the  authority  to  superscribe  this  engage- 
ment, as  was  decided  in  1801,  in  a  case  reported  in  a  note  to 
Precedents  of  Declarations  (2  ed.),  150,  afterwards  in  Joaselyn 
V.  Ames^  Ullen  v.  KiUredge,  and  many  other  subsequent  cases. 

The  action  in  its  present  form,  therefore,  can  not  be  main- 
tained; but  if  it  is  supposed  that  a  consideration  can  be  proved, 
the  plaintiff  has  leave  to  amend  his  declaration  and  his  indorse* 
ment  over  the  signature,  and  a  new  trial  is  granted. 

FoDowed  in  Union  Bank  v.  WiUis,  8  Met.  607;  Stone  v  White,  8  Qray,  593^ 
ne;  Green  v.  Shepherd,  5  Allen,  691;  EUie  v.  Clark,  110  Man.  392. 


Stone  v.  Swift. 

[4  PlCKBBOro»  389.] 

Am  Aenoas  ion  a  Malicious  Pbosecution  wiU  not  lie  against  one  who,  par* 
nsnt  to  advice  of  coonsel  eonght  in  good  faith,  commenoes  an  aotioD, 
beliering  that  he  htm  enffident  cauie  therefor. 

Am  Allegation  that  a  Suit  was  Mauciouslt  Coumescsd  will  not  be 
npiiorted  by  evidence  which  ihows  that  the  defendant  bron((ht  hie  ao« 
tion,  believing  that  he  had  good  cause  therefor,  but  detained  property 
attachH,  after  leacning  that  his  suit  was  groundless. 


860  Stone  v.  Swift.  [Mass. 

A.  Bnx  ov  Ladzno  Ukzhdobssd  and  sent  to  one  in  a  letter,  oontaining  no 
words  of  transfer,  it  being  for  the  delivery  of  goods  to  "A.  or  his  as- 
signs," will  not  support  an  action  by  the  holder,  either  as  assignee  or  sur- 
Tiving  owner.  And  the  delivery  of  a  part  of  the  cargo  will  not  estop 
the  owner  of  the  vessel  from  denying  the  plaintiff's  title  to  the  residue. 

AoTioH  for  a  malicious  civil  suit.  Plaintiff  alleged  that  he  was 
the  owner  of  a  certain  vessel  on  board  of  which  was  a  lot  of 
ivory,  by  a  bill  of  lading  stipulated  to  be  delivered  to  John  H. 
Swift  or  his  assigns,  at  Boston;  that  on  his  arrival  in  the  United 
States,  the  defendant,  without  any  right  or  color  of  title,  de- 
manded the  ivory  of  the  plaintiff,  and  upon  his  refusal  to  deliver 
it,  maliciously  intending  to  harass  and  vex  the  plaintiff,  com- 
menced a  suit  against  him,  and  attached  the  vessel  and  her  cargo, 
and  detained  the  same  three  months,  to  the  plaintiff's  injuiy, 
etc.  Another  count  was  to  the  same  effect,  alleging  that  the 
plaintiff  was  always  ready  to  deliver  the  ivory  to  J.  H.  Swift 
or  his  assigns  upon  the  payment  of  freightage,  but  that  the  de- 
fendant demanded  the  ivory  without  having  first  paid  or  offered 
to  pay  the  amount  of  freightage,  and  without  any  just  cause 
therefor,  and  maliciously  intending  to  injure  the  plaintiff  com- 
menced a  suit,  etc.  Upon  the  general  issue  a  verdict  was  found 
for  the  plaintiff.  The  defendant  moved  for  a  new  trial  on  the 
grounds  that  he  had  competent  authority  to  claim  the  ivory  and 
bring  an  action  for  its  non-delivery,  because:  1.  He  himself  had 
paid  for  the  property  by  an  outward  cargo  and  was  the  sole  sur- 
vivor of  those  concerned  in  the  property  with  him;  2.  He  was 
the  assignee  of  the  bill  of  lading  by  virtue  of  its  delivery  to  him, 
and  a  letter  of  J.  H.  Swift  accompanying  it;  8.  He  was  the  heir 
at  law  of  J.  H.  Swift,  his  son;  and,  4.  Because  the  plaintiff,  hav- 
ing delivered  part  of  the  merchandise  on  board,  to  the  defend- 
ant without  objection,  was  estopped  to  deny  his  right  to  the 
ivory. 

Plaintiff's  counsel  moved  an  instruction  that  if  the  defendant 
believed  he  had  a  cause  of  action  when  he  commenced  the 
suit,  but  afterwards  being  advised  by  a  Mr.  Warren  that  he 
had  no  sufficient  cause,  nevertheless  detained  the  plaintiff*8 
property,  and  suit  was  in  &ct  groundless,  then  this  action  was 
made  out.  Mr.  Warren's  deposition  was  read,  from  which  it 
appeared  that  after  the  suit  complained  of  was  instituted,  the 
defendant  applied  to  him  for  advice,  and  he,  Mr.  Warren,  learn- 
ing that  the  bill  of  lading  had  never  been  formally  assigned  to 
the  defendant,  advised  him  immediately  to  discontinue  proceed- 
ings, and  take  out  administration  on  the  estate  of  his  son,  J. 
H.  Swift. 
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Pdtkax,  J.  9  who  tried  the  cause,  reported  that  there  was  no 
eiidence  that  the  defendant,  Asa  Swift,  was  the  sole  heir  of  J. 
H.  Swift;  that  he  instracted  the  jury  that  the  defendant  had 
not  bj  law  a  right  to  maintain  an  action  in  his  own  name  for 
the  property  mentioned  in  the  bill  of  lading,  as  surviving 
owner,  or  as  assignee  in  virtue  of  the  delivery  of  the  bill  of 
lading;  and  that  the  delivery  of  part  of  the  property  mentioned 
in  the  bill  of  lading  did  not  amount  to  a  waiver  of  the  plaintiff's 
right  to  contest  the  defendant's  authority  to  maintain  the  action 
in  his  own  name  for  the  residue.  In  regard  to  the  plaintiff's 
motion,  the  judge  instructed  the  jury,  that  if  Swift,  at  the  time 
he  purchased  his  writ  against  the  plaintiff  knew  that  he  had  no 
cause  of  action  whatsoever,  the  law  would  imply  that  he  acted 
malieiouflly ;  but  that  if  he  believed  that  he  had  a  just  and  legal 
claim  against  the  plaintiff,  and  procured  his  writ  of  attachment 
for  the  purpose  of  enforcing  it  by  lawful  process,  he  was  not 
liable  to  this  action,  because  the  form  or  kind  of  action  on 
his  suit  was  mistaken  by  his  counsel,  or  because  on  trial  he 
should  fail  to  support  his  suit;  that  the  facts  proved  in  the 
deposition  of  Mr.  Warren  might  be  taken  into  consideration  in 
connection  with  the  other  testimony  tending  to  prove  that  the 
defendant  knew  that  he  had  no  cause  of  action  when  he  com- 
menced his  suit  and  acted  maliciously;  but  that  those  facts  alone 
would  not  warrant  the  jury  in  finding  a  verdict  for  the  plaintiff, 
if  upon  the  whole  evidence  they  believed  that  the  defendant 
supposed  he  had  a  just  and  legal  cause  of  action  when  he  sued 
out  the  writ,  and  that  his  action  was  commenced  for  the  pur* 
pose  of  enforcing  it,  and  not  maliciously  to  vex  and  oppress  the 
plaintiff. 

i/l  Fiohering  and  SaUongtaU^  for  the  defendant. 

Cummins  and  ShiUaber,  contra. 

"By  Oourt,  Putmax,  J.  All  the  counts  of  the  plaintiff's  declara- 
tion are  grounded  upon  the  allegation  that  the  defendant  Swift 
knew  he  had  no  lawful  cause  of  action  against  the  plaintiff  Stone, 
when  the  action  was  commenced;  but  that  he  acted  maliciously 
in  commencing  it  without  any  just  cause,  and  also  in  attaching 
and  detaining  Stone's  property.  The  court  are  all  of  opinion 
that  this  action  can  not  be  supported,  unless  the  evidence  be 
satisfactory  that  Swift  knew,  when  he  commenced  his  action, 
that  he  had  no  cause  of  action,  and  that  he  acted  maliciously  in 
that  behalf,  and  that  the  instruction  to  the  jury,  as  to  the  effect 
of  the  deposition  of  Mr.  Warren  upon  this  action,  was  correct. 


862  Stone  v.  Swift.  [Mass* 

The  gravamen  set  forth  in  the  plaintiff's  motion  is  altogether 
different  from  that  set  forth  in  all  the  counts;  it  admits  thai 
Swift  believed  he  had  a  just  cause  of  action  when  he  sued,  and 
proceeds  upon  the  ground  of  an  unreasonable  detention  after- 
wards. The  court  are  clearly  of  opinion  that  such  evidence  will 
not  maintain  the  action  in  its  present  form. 

If  there  had  been  a  count  admitting  that  Swift  supposed  he 
had  a  good  cause  of  action  when  he  commenced  his  suit,  but 
afterwards  ascertained  that  he  had  not,  and  after  that  continued 
his  attachment  maliciously,  and  with  a  view  to  vex  and  oppress, 
he  then  knowing  he  had  no  just  cause  of  action,  it  would  have 
presented  a  very  different  inquiry  to  the  jury  from  that  which 
was  submitted  to  them;  but,  as  has  been  observed,  all  the  counts 
are  founded  upon  the  knowledge  of  Swift,  that  he  had  no  just 
cause  of  action  when  his  suit  was  commenced.  Upon  consider- 
ing the  evidence  in  the  case,  the  court  do  not  perceive  that  the 
jury  could  properly  have  found  that  to  be  the  fact.  It  appears 
that  Swift  acted  upon  advice  of  counsel.  If  he  did  not  withhold 
any  information  from  his  counsel,  with  the  intent  to  procure 
an  opinion  that  might  operate  to  shelter  and  protect  him  against 
a  suit;  but,  on  the  contrary,  if  he,  being  doubtful  of  his  legal 
rights,  consulted  learned  counsel,  with  a  view  to  ascertain  them, 
and  afterwards  pursued  the  course  pointed  out  by  his  legal  ad 
viser,  he  is  not  liable  to  this  action,  notwithstanding  his  coun- 
sel may  have  mistaken  the  law. 

This  seems  to  be  considered  as  the  known  rule  in  such  actions, 
audit  is  recognized  in  Eavenga  v.  Mackintosh,  2  Barn.  A  Ores.  693. 
This  action  was  for  a  malicious  arrest.  Bavenga  made  a  con- 
tract for  the  Columbian  government  with  the  defendant.  He 
obtained  an  opinion  of  counsel,  that  the  Columbian  government 
was  liable;  that  Bavenga  was  liable  as  a  member  of  it,  and  that 
he  could  not  maintain  an  action  against  Mackintosh,  if  it  should 
turn  out  that  Bavenga  was  not  personally  liable;  but  the  jury 
found,  as  Bayley,  J.,  said,  there  was  abundant  reason  to  believe 
that  Mackintosh  did  not  act  bona  Jide,  and  did  not  believe  that 
he  had  any  good  cause  of  action. 

Now,  we  all  think  that  this  point  of  the  case  was  not  so  die* 
tinctly  presented  to  the  jury  at  the  trial  as  it  ought  to  have  been, 
and  a  new  trial  is  directed  for  that  cause.  The  other  causes  for 
a  new  trial  are  not  sustained.  Upon  the  new  trial  the  jury 
will  settle  the  fact,  whether  Swift  acted  bona  fide  in  regard  to 
the  consulting  of  counsel,  and  believed  that  he  had  a  good  cause 
of  action,  and  honestly  pursued  the  advice  and  direction  of  his 
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legal  adyiser,  or  otherwise.  If  he  did,  this  action  can  not  be 
sapported;  if  he  did  not,  it  may  be  maintained,  and  the  jury 
will  assess  the  proper  damages. 

New  trial  granted,  with  liberty  to  amend  the  declaration  on 
payment  of  costs. 

Followed  in  WUder  t.  Holden,  24  Fiok.  11;  Olmtiead  r.  Partridge,  16  Gfay, 

tsa. 

HALiaouB  F&osBCunov— Advigb  or  Coumno..— See  fSroumcm  t.  SmUh, 
12  Am.  Dea  265. 

Maugioub  PaossoDTioir  nr  Civil  Suitb. — See  WUUam$  t.  HuiUer,  14  IcL 
Wand  note. 


Baqlet  V.  Whtee. 

AmcHiiro  Goods  Pbktioublt  ATTAOHXD.^Where  an  officer  does  not  re- 
tain poaaesrion  of  the  gooda  attached  by  him,  hia  Uen  wiU  not  be  pre- 
lenred  againat  an  attachment  by  another  officer. 

Ibovxb  for  certain  goods  in  which,  the  plaintiff  alleged,  he, 
as  a  deputy  sheriff,  had  a  special  property  by  virtue  of  an  at- 
tachment at  the  suit  of  certain  of  the  creditors  of  Bartlett,  and 
which,  it  was  further  alleged,  had  been  taken  from  his  posses- 
sion by  the  defendant,  another  deputy  sheriff,  upon  attachments 
aaed  out  by  other  creditors  of  Bartlett.  It  appeared  that  Bart- 
lett had  two  stores,  one  in  Newburyx>ort,  and  the  other  in 
Amesbuzy;  that  White  attached  the  stock  in  the  Newburyport 
store,  and  left  the  same  in  the  possession  of  Fierce,  Bartlett's 
clerk,  under  a  written  authority  as  keeper;  that  Bagley  attached 
the  goods  in  the  Amesbury  store,  and  at  Bartlett's  request  had 
them  removed  to  his  store  in  Newburyport,  to  save  expense, 
but  that  Bagley  did  not  come  to  look  at  them  from  the  day  they 
were  carried  there  until  after  they  were  attached  by  White,  and 
did  not  appoint  any  keeper  of  them;  that  Pierce  testified  that 
he  never  considered  himself  as  having  any  control  over  these 
goods;  and  that  some  thirty  or  forty  days  after  Bagley's  attach- 
ment. White  attached  the  goods  which  had  been  removed  to 
the  Newburyport  store,  at  the  suit  of  another  creditor  of  Bart- 
lett. Prior  to  this  last  attachment.  White  asked  if  the  goods 
were  not  the  same  that  Bagley  had  attached,  and  was  answered 
in  the  affirmative. 

The  cause  was  submitted  for  the  opinion  of  the  court,  whether 
the  facts  would  support  the  action. 
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CwntmxM  and  Oerrish,  for  the  plaintiff,  contended  that  the 
notoriety  of  an  attachment  was  sufficient  to  preserve  the  lien. 
They  cited  Baldwin  y.  Jackson,  12  Mass.  131;  Irain  y.  WMng- 
ion.  Id.  495;  Oale  y.  Ward,  14  Id.  352  [7  Am.  Dec.  223];  Bridge 
Y.  Wyman,  Id.  190;  Oordon  y.  Jenney,  16  Id.  464;  Denny  y. 
Warren,  Id.  420. 

Mxrston  and  ShtUaber,  contra,  cited  Lane  y.  Jackson,  5  Mass. 
157;  Waison  y.  TMd,  Id.  274;  Lyman  y.  Lyman,  11  LL  819; 
Ftnlon  Y.  Bradford,  13  Id.  116  [7  Am.  Dec.  119] ;  Enap  t. 
Sprague,  9  Id.  261  [6  Am.  Dec.  64]. 

By  Ooort,  Putnam,  J.  We  have  examined  the  authoritaes 
and  considered  the  arguments  adduced  by  the  counsel  for  the 
plaintiff,  with  a  desire  to  support  the  attachment  which  he 
made,  and  which,  H  seems  to  us,  he  did  not  intend  to  abandon; 
but  we  are  all  satisfied  that  the  lien  originally  created  has  not 
been  continued. 

The  general  rule  is  well  known  that  the  officer  must  haye  the 
possession  of  the  goods  attached  actually  or  constructiyely; 
and  that  doctrine  is  found  in  all  the  cases  cited  for  the  plaintiff, 
[n  Baldwin  y.  Jackson,  the  funiiture  attached  was  deliyered  to 
a  person  to  keep  for  the  officer,  and  while  in  the  hands  of  the 
keeper  the  second  attachment  was  made,  after  notice.  So,  in 
Drain  t.  Wellington,  and  Vinton  y.  Bradford  [7  Am.  Dec.  119], 
the  second  attachment  was  made  by  one  officer  while  the  goods 
were  in  the  actual  custody  of  another,  and  the  first  who  attached 
them.  So,  in  Oale  y.  Ward  [7  Am.  Dec.  223],  the  attachment 
was  incomplete,  because  the  machines  attached  were  not  re- 
moYed,  nor  put  into  the  hands  of  a  keeper,  to  give  notice  to 
any  officer  who  should  afterwards  come  to  attach  them.  In 
Bridge  y.  Wyman,  a  ship  attached  permitted  to  be  in  the 
Yisible  possession  of  the  debtors,  and  a  nominal  deliyery  only 
was  giyen  to  Coffin,  the  seryant  of  the  attaching  officer,  and  no 
notice  was  giyen  to  the  officer  who  made  the  second  attach* 
ment;  and  the  first  was  held  to  be  a  mere  nominal  attachment. 
In  the  case  at  bar,  the  plaintiff  seemed  to  think  that  he  should 
not  want  any  keeper,  and  that  the  goods  would  be  safe  in  the 
debtor's  store,  where  they  were  put  after  they  were  attached. 
That  would  haye  been  sufficient  if  the  plaintiff  had  kept  the 
key.  But  he  had  not  the  key,  nor  any  control  of  the  shop,  nor 
any  possession  by  any  one  as  his  seryant,  for  thirty  or  forty 
days  after  the  goods  were  put  there.  On  the  contrary,  the 
debtor  had  the  actual  possession  of  the  store  in  which  the  goods 
were  put,  and  paid  the  rent  for  it. 
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Bot  it  18  contended  that  the  defendant  knew  that  the 
plaintiff  had  attached  the  goods,  and  so  the  attachment  should 
be  considered  to  be  void  as  against  him.  All  the  evidence 
upon  this  point  is,  that  the  defendant  knew  that  some  thirtj  or 
forty  days  before  the  plaintiff  had  attached  the  goods,  and  that 
they  had  been  afterwards  in  the  possession  of  the  debtor  as 
has  been  before  stated.  The  inference  to  be  drawn  from  those 
faets  is  matter  of  law,  and  is  the  subject  of  this  inquiry.  If  it 
should  be  that  the  b'en  originally  created  had  been  continued, 
then  the  defendant  might  be  said  to  know  that  the  goods  were 
under  attachment;  but  if  not,  then  it  could  not  be  said  that  he 
knew  they  were.  The  facts  would  rather  warrant  the  asser- 
tion that  the  defendant  knew  that  the  attachment  which  had 
been  made  had  for  some  reason  or  other  been  discharged  than 
that  he  knew  the  original  attachment  subsisted  when  he  under- 
took to  attach. 

We  regret  that  an  old  and  faithful  officer  should  make  such 
a  mistake,  and  hope  that  he  may  not  eventually  suffer;  but 
however  that  may  be,  we  are  bound  to  administer  the  law  as 
we  find  it.    The  plaintiff  must  be  nonsuited. 


Whttwell  v.  Vincent. 

[4  PiOKSSDro,  418.] 

Goods  Sold  oh  Cormmov  that  secarity  for  the  purchase-prioe  shall  be 
giren  do  not  pass  absolutely  to  the  vendee,  where  auch  secarity  is  not 
given,  although  the  goods  were  removed  by  the  vendee  without  objection. 

Iv  sircH  Case,  if  the  vendee  sell  the  goods  and  take  a  negotiable  note,  which 
he  transfers  to  a  creditor  having  full  knowledge  of  the  factSp  an  action 
of  assampeit  will  not  lie  by  the  original  vendor  against  the  creditor,  the 
note  being  unpaid,  as  such  a  form  of  action  is  an  affirmance  of  the  sale. 

AssuKPSiT  for  money  had  and  received,  goods  sold  and  de- 
livered, and  on  the  other  money  counts.  The  plaintiffs'  auc- 
tioneers sold  to  Bryant  forty  hogshead  of  gin,  on  condition 
that  he  should  give  a  note  payable  in  four  months,  with  a  suffi- 
cient indorser.  Bryant,  with  plaintiffs'  knowledge,  and  with- 
out any  objection  on  their  part,  removed  the  gin  to  his  store. 
At  the  time  of  the  removal  plaintiffs'  clerk  told  Bryant  that  if 
his  indorser  should  not  be  sufficient,  he  must  furnish  another. 
An  indorser  was  given,  but  objected  to  by  the  plaintiffs,  and 
nothing  further  was  done,  and  no  note  given.  Defendant^ 
Vincent,  was  the  rejected  indorser.    On  the  day  of  the  sale  to 
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Biyant  he  aold  some  of  the  gin  and  took  his  vendee's  note 
therefor.  This  note  was  indorsed  to  Yinoent,  a  creditor  of 
Biyanty  with  fall  Imowledge  of  the  facts.  One  of  the  plaint- 
iffs, Bond,  subsequently  demanded  the  gin  of  Bryant,  who 
returned  what  had  not  been  sold;  and  then  Bond  demanded  of 
Yincent  the  note  which  he  had  received.  Yincent  refused  to 
deliver  the  same,  and  received  the  amount  of  the  note  from  the 
makers  after  this  action  had  been  commenced.  Yerdict  for  the 
plaintiffs  by  consent. 

W.  8immo7i8f  in  support  of  the  verdict.  The  property  in  the 
gin  was  not  changed,  the  condition  of  the  sale  not  having  been 
waived  or  performed:  Husaty  v.  Thornton,  4  Mass.  406  [3  Am. 
Dec.  224];  Spring  v.  Coffin,  10  Id.  81;  MdrsUm  v.  Baldwin,  17 
Id.  606;  Palmer  v.  Hand,  13  Johns.  434  [7  Am.  Dec.  392]. 
Where  one  has  goods,  or  the  money  of  another  which  he  has 
no  right  to  retain,  assumpsit  will  lie  for  their  recovery:  (7um* 
minga  v.  Nayea,  10  Mass.  436;  Maaon  v.  Waile,  17  Id.  563. 

Moray  and  H.  H.  Fuller,  contra. 

Bj  Oourt,  WxLDB,  J.  This  is  an  action  of  assumpsit,  brought 
to  recover  the  proceeds  of  sale  of  four  hogsheads  of  gin» 
alleged  to  be  the  property  of  the  plaintiffs.  The  gin  was  sold 
by  them  to  one  Bryant,  on  condition  of  his  giving  security  for 
the  purchase-money.  The  security  was  not  given,  bat  the  de- 
fendant contends  that  there  was  an  absolute  deliyery  of  the 
property  after  the  sale,  amounting  in  law  to  a  waiver  of  the 
condition.  But  it  is  quite  apparent,  from  the  .evidence  reported, 
that  the  plaintiffs  did  not  intend  to  waive  their  securiiy;  on  the 
contrary,  the  performance  of  the  condition  was  insisted  on  by 
their  clerk  at  the  time  of  the  delivery,  and  the  vendee  ac- 
quiesced. It  is  not  necessary,  m  oider  to  make  the  delivery 
conditional,  that  an  express  declaration  should  be  made  to  that 
effect  at  the  time  of  delivery.  It  is  suArient  if  enough  ap- 
pears to  show  that  such  was  the  onderstandijug  of  the  parties. 
We  are,  therefore,  of  opinion  on  this  point,  that  the  property 
of  the  goods  in  question  was  not  divested  by  ibs  conditional 
sale. 

We  are  also  of  opinion  that  as  Bryant  hak  sLutV  sold  the 
guods  and  received  payment  by  a  promissory  note  of  hand,  the 
plaintiffs  may  waive  the  tort  and  maintain  assampait  against 
him  for  the  proceeds  of  sale.  It  does  not  appear,  by  th(#  report, 
that  the  note  given  to  Bryant  was  negotiable,  but  it  hut  been 
tieated  as  such  by  the  connsel  in  the  argument.    It  h  nd. 
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howeyer,  material  to  inquire  as  to  this  point,  because  the  de- 
fendant bad  no  concern  or  agency  in  the  sale  made  bj  Bryant 
All  that  appears  to  charge  him  is,  that  he  received  the  note 
taken  by  Bryant  as  security  for  a  debt,  and  that  on  demand, 
made  by  the  plaintiffs,  he  refused  to  deliver  it  over  to  them. 

This  refusal  is  the  only  ground  of  liability  on  which  the 
plaintiffs  can  maintain  their  action.  For  it  can  not  be  pre- 
tended that  without  a  demand  the  plaintiffs  could  maintain  an 
action  against  the  defendant  in  any  form.  And  it  seems  also 
to  be  equally  clear  that  they  can  not,  in  an  action  of  assumpsit, 
avail  themselves  of  the  liability,  if  any  there  be,  arising  from 
the  demand  and  refusal.  If  the  note  demanded  may  be  con- 
sidered as  the  property  of  the  plaintiffs  (as  to  which,  however, 
we  give  no  opinion),  then  the  refusal  to  giire  it  up  was  a  tort, 
and  if  the  plaintiffs  waive  the  tort  they  thereby  waive  also  their 
light  of  action.  This  appeal's  to  be  an  insuperable  difficulty 
to  the  plaintiffs*  recovery  in  this  form  of  action.  If  the  plaint- 
iffs had  a  right  to  demand  the  note  they  may  maintain  trover. 
Or  if  the  defendant  had  sold  the  note  they  might  maintain  this 
action  by  waiving  the  tort.  So,  also,  as  the  defendant  has 
received  payment  of  the  note  in  question  since  the  commence- 
ment of  the  present  suit  a  new  action  against  him  might  be 
maintained,  either  in  the  form  of  assumpsit  or  of  trover,  un- 
less he  could  show  that  the  note  was  the  property  of  Bryant, 
and  that  the  plaintiffs'  remedy  is  only  against  him,  or  by  pur- 
Boing  the  goods  into  the  hands  of  the  person  to  whom  Bryant 
Bold  them.  These,  however,  are  questions  which  are  not  raised 
in  the  present  case. 

The  cases  cited  by  the  plaintiffs'  counsel  do  not  support  them. 
In  the  ease  of  Floyd  v.  Day,  3  Mass.  403  [3  Am.  Deo.  171],  the 
defendant  was  the  plaintiff's  agent  to  collect  for  her  a  demand 
Bhe  had  against  one  Filsbury.  Day  received  in  payment  a 
promissory  note  which  was  indorsed  to  him;  and  the  court  held 
that  he  was  liable  to  the  plaintiff  in  assumpsit,  he  having  dis- 
charged the  demand  against  Filsbury.  In  the  case  at  bar,  the 
defendant  has  never  acted  as  the  plaintiffs'  agent.  He  has 
neither  discharged  nor  compromised  any  demand  due  to  them, 
nor  was  it  competent  for  him  so  to  do.  So  that  the  principles 
laid  down  in  Floyd  v.  Day^  do  not  apply. 

The  case  of  OughUm  v.  Wesi,  2  Stark.  321,  was  also  a  case  of 
agency.  The  defendant  had  undertaken  to  get  a  bill  of  ex- 
change discounted  for  the  plaintiff,  and  had  passed  the  bill  to  a 
creditor  in  discharge  of  his  own  debt.    It  was  considered  that 
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this  was  a  discounting  of  the  bill,  and  that  he  was  liable  in  the 
same  manner  as  he  would  have  been  if  he  had  received  the 
amount  in  money.  We  can  perceive  no  bearing  that  this  case 
can  have  upon  the  one  under  consideration. 

Upon  the  whole,  whatever  equity  there  may  be  in  the  plaint- 
iffs* claim^  it  is,  we  think,  clear  that  this  addon  can  not  be  main- 
tained. 

Verdict  set  aside  and  plaintiffs  nonsuit. 

Followed  in  Sawyer  v.  Bpoford^  4  Cash.  599;  cited  in  CoggiU  v.  ffar^ord 
€tc.R.R.  Co.,  8  Gray,  647;  and  in  AUaaUic  Bank  v.  Merehami  Bank,  10  Id. 
647. 

Sales  or  PKBSOirAL  Fbofxbtt  oh  Govdixioh  tbat  the  title  shall  not  vest 
in  the  vendee  nntil  the  happening  of  a  specified  event:  See  BarreU  v.  PrUek' 
ardf  13  Am.  Dec.  449,  and  note. 


Jones  v.  Boston  Mill  Gobforaxion. 

[4  PlOKSBDiO,  007.] 

Tbm  SnFBXMB  Ck)UBT  or  Massachttsktts^  nnder  the  atatate  of  1817,  o.  S7» 
has  chancery  jurisdiction  co-extensive  with  that  ezeroised  hy  the  coort 
of  chancery  of  England,  so  far  as  is  consistent  with  the  constitntion  and 
laws  of  the  commonwealth. 

This  Coubt  mat  Render  a  Deobee  against  a  coiporation,  and  enforce  it  by 
a  distringas,  sequestration,  or  other  form  of  process  necessacy  to  cany 
the  decree  into  execution. 

Spiaino  Pebiorkancb  ov  an  Awabd,  made  pursuant  to  a  vcluntary  sub- 
mission of  the  parties  in  writings  may  be  decreed,  although  there  may 
have  been  no  acquiescence  in  the  award,  or  part  performance  of  it. 

Ah  Award  Directino  the  Exboutxon  ov  Ret.kaheb  may  be  spedfioally 
performed  in  equity. 

Bnj.  in  equity  tor  the  spedfio  performance  of  an  award.  The 
opinion  states  the  case. 

Davis,  SolicUor^enercU,  and  PrescoU,  in  support  of  a  demurrer 
to  the  bill.  A  bill  in  equity  for  the  specific  performance  of  an 
award  made  pursuant  to  a  voluntaiy  submission  will  not  lie 
where  there  has  been  no  acquiescence  in,  or  subsequent  agree- 
ment to  have  it  executed:  Bac.  Abr.,  Arbitrament,  H.  I. ;  Thomp* 
son  V.  Nod,  1  Atk.  62;  1  Eq..  Cas.  Abr.  61;  Cooth  y.  Jackson,  6 
Yes.  34;  Kyd  on  Awards,  818,  et  seq.;  Oom.  Dig.  Ohancexy, 
K.  1;  Eall  y.  Eardy,  8  P.  Wms.  187;  Dickens,  66.  In  this  com- 
monwealth a  decree  of  specific  performance  cannot  be  enforced 
against  a  corporation:  1  Newl.  Ch.  Pr.  888  et  seq.;  Nichols  v. 
Thomas,  4  Mass.  232;  Biddle  y.  Proprietors  etc.,  7  Id.  186  [6 
Am.  D^c.  85]. 
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Sullivan  and  NwhoU,  contra,  cited  1  Madd.  Oh.  Pr.  862,  401, 
468;  Wood  v.  GHffiih,  1  Swanst.  43;  1  Fonbl.  30,  31;  EameU  v. 
lidding,  2  Sch.  A  Lef.  653;  BlundsU  y.  Brettargh,  17  Yes.  241; 
2  Pow.  on  Contr.  38,  56,  136;  2  Com.  on  Contr.  557;  Com.  Dig. 
Chancery,  2  E.  1,  2  X.  1,  2  X.  6;  Fumival  v.  Crew,  8  Atk.  87; 
Cooper's  Eq.  PI.  133;  Dtxnght  y.  P(mieroy,  17  Mass.  327  [9  Am. 
Dec.  148]. 

By  Court,  Parker,  0.  J.  This  is  a  bill  in  equity  praying  a 
decree  to  enforce  the  specific  performance  of  an  award,  made 
pursuant  to  a  submission  by  the  parties  in  writing  under  seal, 
in  the  form  of  an  agreement  or  coYenant,  with  a  penalty  for  the 
non-peiformance  by  either  party.  The  submission  or  agree- 
ment to  submit,  relates  to  a  controversy  respecting  the  title  and 
boundaries  of  a  lot  of  land  or  fiats,  situated  upon  or  in  the  mill- 
pond,  and  claims  of  damages  which  the  plaintiff  set  up  against 
the  defendants  for  the  appropriation  of  part  of  the  land  for  streets, 
for  which  the  defendants  had  become  answerable  by  virtue  of  a 
contract  with  the  city  of  Boston,  and  also  damages  for  the  di- 
Yeredon,  interruption,  or  destruction  of  a  water  avenue  from  this 
land  to  the  bay  or  river,  which  formerly  existed. 

Considering  the  state  of  the  property,  title,  and  possession  of 
the  land,  the  condition  of  the  parties  in  relation  to  it,  and  the 
effect  of  the  alterations  in  that  part  of  the  city,  whereby  a  large 
basin  or  pond  of  salt  water  had  been  converted  into  streets  and 
sites  for  building  and  business,  there  certainly  could  be  no  more 
suitable  subject  of  arbitration;  and  the  very  judicious  choice  of 
arbitrators  would  seem  to  have  promised  an  acquiescence  in  the 
result  of  their  investigation  and  deliberation  upon  the  subject. 
But  one  of  the  parties  has  declined  executing  the  award,  by 
which  the  title  to  a  specific  portion  of  the  land  is  confirmed  to 
the  other,  and  a  deed  of  release  thereof  awarded;  and  the  party 
who  prevailed  to  this  extent  before  the  arbitrators  seek  redress 
from  the  chancexy  jurisdiction  of  this  court,  conferred  by  Stat. 
1817,  c.  87.  A  demurrer  to  the  title  has  brought  the  question 
before  us,  whether  by  virtue  of  that  statute,  the  court  has  juris- 
diction of  the  subject-matter  of  this  bill,  and  the  power  to  en- 
force, by  a  decree,  the  specific  performance  of  this  award,  so  aa 
to  direct  the  execution  and  delivery  of  a  release  according  to  ita 
provisions. 

The  power  of  this  court  over  subjects  appertaining  to  chancexy 
jurisdiction  in  England,  is  undoubtedly  special  and  limited,  in 
regard  to  the  objects  on  which  it  is  to  operate,  but  in  relation 
to  such  subjects,  it  is  general  and  unlimited;  the  legislature 
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having  granted  the  power  without  restriction  and  without  any 
direction  as  to  the  manner  in  which  it  shall  be  exercised;  Ihoa 
bj  necessary  implication  conferring  all  the  authority  and  power 
which  is  enjoyed  or  exercised  by  tribunals  which  entertain 
this  jurisdiction  in  England,  so  far  as  consistent  with  the  pro- 
visions and  principles  of  our  constitution  and  the  general  laws 
of  the  commonwealth.  By  establishing  a  court  of  equity 
with  general  jurisdiction,  without  prescribing  the  forms  of  pro- 
cess, or  the  manner  of  proceeding,  such  a  court  would  neces- 
sarily adopt  the  principles  and  rules  of  practice  of  courts  of  a 
like  character  in  England,  because  that  always  has  been  the 
source  to  which  the  courts  here  have  been  obliged  to  apply  for 
principles  and  rules  of  practice,  in  all  cases  in  which  our  legis- 
lature have  granted  judicial  power  and  authority  without  limit- 
ing or  prescribing  the  form,  manner  and  extent  in  which  it  shall 
be  exercised. 

The  statute  1817,  c.  87,  after  specifying  the  subjects  of  equity 
jurisdiction  committed  to  this  court,  provides  that  it  shall  have 
authority  to  issue  all  such  writs  and  processes  as  may  be  neces- 
sary or  proper  to  carry  into  effect  the  powers  granted,  and  to 
make  from  time  to  time  all  necessary  rules  and  orders  for  the  con- 
yenient  and  orderly  conducting  of  the  said  business;  provided 
the  same  be  not  repugnant  to  the  constitution  and  laws  of  the 
commonwealth.  And  in  regard  to  process,  the  court  is  to  be 
governed  by  the  course  of  proceedings  in  the  courts  of  chan- 
ceiy;  which,  as  no  such  courts  existed  in  this  commonwealth, 
must  necessarily  refer  us  for  the  development  and  use  of  the 
extensive  powers  thus  given  to  the  courts  in  other  states  and 
countries,  particularly  to  those  of  Great  Britain,  which  without 
doubt  are  the  prototypes  of  chancery  tribunals  in  the  United 
States  and  in  the  several  states  wherein  such  tribunals  exist. 

There  can  then  be  no  defect  of  power  to  carry  into  effect  any 
decree  of  this  court  upon  any  subject  within  its  jurisdiction,  as 
given  by  the  statute  which  first  extended  the  equity  power  of 
this  court  beyond  the  subject  of  mortgages.  And  this  answers 
one  of  the  arguments  in  support  of  the  demurrer  which  urged 
the  incompetency  of  the  court  to  enforce  its  decrees  against 
corporations,  on  account  of  its  inability  to  use  such  compulsory 
process  as  courts  of  chancery  employ  in  like  cases  in  England. 
If  a  diatringaa,  sequestration,  or  other  form  of  process,  should 
become  necessary  to  the  due  and  complete  execution  of  a  decree 
against  a  corporation,  this  court  is  authorized  by  the  statute  to 
devise  and  issue  such  process;  and  there  can  be  no  doubt  that 
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in  all  other  xedpects  our  corporations  are  among  the  most  suit- 
aUe  objects  for  the  application  of  chancery  power  in  such  cases 
as  bj  the  statute  are  brought  within  this  jurisdiction.  This 
was  the  last  of  the  three  points  stated  as  comprising  the  objec- 
tions to  the  jurisdiction  of  the  court  in  this  particular  case,  but 
it  was  convenient  to  dispose  of  it  first;  and  I  will  now  proceed 
to  consider  the  others,  which  may  require  more  particular  con- 
siderationa  The  objection  most  likely  to  occur  in  this  early  ad- 
ministration of  chancery  jurisdiction  in  this  court  rests  upon 
an  express  limitation  of  the  powers  of  the  court  on  one  of  the 
subjects  committed  to  its  jurisdiction. 

The  words  of  the  statute  are:  **  The  justices  of  the  supreme 
judicial  court  shall  have  power  and  authority  to  hear  and  deter^ 
mine  in  equity  all  cases  of  trusts  arising  under  deeds,  wills,  or 
in  the  settlement  of  estates,  and  all  cases  of  contract  in  writing 
where  a  party  claims  the  specific  performance  of  the  same,  and 
in  which  there  may  not  be  a  plain,  adequate,  and  complete  rem- 
edy at  law."  This  qualification  seems  to  relate  only  to  the  last 
branch  of  the  power  given,  and  indeed  could  not  well  in  any 
case  apply  to  trusts  created  in  the  several  ways  mentioned;  for 
there  can  not  be  a  remedy  at  law  in  any  degree  suited  to  those 
subjects.  And  in  the  case  of  contracts  which  require  from  their 
nature  a  specific  execution,  it  is  clear  there  can  not  be  a  remedy 
to  which  either  of  the  characteristics,  plain,  adequate,  or  com- 
plete, will  apply.  Without  doubt,  it  was  the  intention  of  the 
legislature  in  the  use  of  these  words  to  limit  the  exercise  of  the 
power  of  decreeing  specific  execution  to  those  cases  which  were 
recognized  as  proper  subjects  of  that  power  in  England. 

There  a  contract  for  the  payment  of  money,  or  for  the  deliv- 
eiyof  goods,  wares  and  merchandise,  or  an  award  for  the  pay- 
ment of  money  or  the  delivery  of  chattels,  has  not  been  held  to 
be  within  this  power,  or  the  discretionary  use  of  it,  because  in 
such  cases  the  remedy  at  law  in  damages  for  the  breach  of  such 
contracts  is  sufficient,  and  because  a  specific  execution,  in  most 
cases,  would  be  attended  with  inconvenience  and  sometimes  with 
injury  to  the  party  complained  of.  But  with  respect  to  contracts 
in  writing  relating  to  the  transfer  of  real  estate,  or  the  making 
and  delivery  of  deeds  relating  thereto,  it  is  scarcely  possible  that 
the  remedy  at  law,  though  it  may  be  plain,  should  be  adequate 
or  complete.  Damages  may  be  recovered  for  the  breach  of  such 
contracts,  but  there  is  great  uncertainty  until  they  are  ascer- 
tained by  judgment,  and  then  they  may  fall  short  of  an  equiva- 
lent; and  even  if  adequate,  if  the  party  complaining  desires  to 
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be  quieted  in  his  title  to  land  in  poseesaiony  or  to  become  the 
owner,  according  to  the  contract  of  the  other  party,  he  can  not 
be  considered  as  having  a  complete  remedy,  except  by  a  specific 
execution  of  the  contract.  A  bond,  therefore,  with  condition 
to  convey  an  estate,  or  an  agreement  in  writing,  or  under  seal, 
for  the  same  purpose,  is  the  most  suitable  and  obvious  subject 
of  specific  execution,  and  without  doubt  was  among  the  most 
prominent  objects,  in  the  view  of  the  legislature,  "for  the  opera- 
tion of  this  new,  and  no  dbubt,  in  many  respects,  useful  and 
necessary  jurisdiction. 

The  next  objection  is  that  which  has  demanded  most  of  the 
attention  of  the  court,  and  about  which,  from  the  apparent  in- 
consistency of  the  authorities  cited  with  each  other,  there 
existed  considerable  reason  to  doubt.  It  is  stated  as  a  broad 
and  general  proposition,  that  the  courts  of  chancery  in  England 
do  not  entertain  bills  for  the  specific  execution  of  awards  of 
arbitrators,  but  leave  the  parties  to  their  suit  upon  their  bond 
or  agreement,  or  to  other  remedy  at  common  law.  If  this  be 
so,  we  should  certainly  hesitate  to  support  the  bill,  whatever 
might  be  our  opinion  of  the  propriety  of  rejecting  this  partio- 
ular  subject  from  equity  jurisdiction,  for  as  our  authority  is 
given  in  general  terms,  with  explicit  reference  to  the  proceed- 
ings of  courts  of  chancery  existing  elsewhere,  we  should  not 
take  upon  ourselves  to  go  beyond  the  acknowledged  and  prao-> 
ticed  jurisdiction  of  such  courts  in  a  country  where  this  branch 
of  jurisprudence  has  been  so  long  and  so  extensively  exercised. 
But  upon  a  scrupulous  examination  of  all  the  authorities  cited, 
and  others  which  relate  to  the  subject,  we  are  brought  to  the 
conclusion  that  there  is  no  such  defect  of  jurisdiction  in  the 
courts  of  chancery  in  England  as  has  been  stated. 

Some  of  the  authorities  read  by  the  counsel  for  the  defend* 
ants  would  sustain  their  proposition,  if  unexplained,  and  there 
would  then  be  a  manifest  and  palpable  contradiction  between 
them  and  those  which  have  been  cited  in  support  of  the  bill  by 
the  counsel  for  the  complainant.  Generally,  the  reports  of 
chancery  decisions  are  much  less  definite  and  clear  than  those 
of  the  common  law  courts,  and  upon  the  subject  of  awards  the 
want  of  precision  and  clearness  is  quite  remarkable.  We  think, 
however,  we  are  able  to  trace  out  the  true  principle  which  has 
governed  those  courts  in  relation  to  this  subject,  and  that  upon 
the  whole,  there  is  no  doubt  that  the  relief  prayed  for  in  this 
bill  would  be  afforded  by  the  court  of  chancery  in  England, 
if  there  were  no  solid  objections  to  the  award,  and  in  New 
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York,  where  the  stractore  and  proceedings  of  this  tribunal  are 
ahnost  a  fao-simile  of  the  conrt  of  chanceiy  in  Great  Britain. 

The  first  authority  cited  in  defense  of  the  proposition  is  Bac. 
Abr.,  Arbitrament,  etc.,  H,  I.  The  passage  is  cited  in  these  words: 
*'  Nor  will  a  bill  of  equity  lie  to  carry  into  execution  an  award 
on  a  Toluntary  submission,  unless  there  has  been  an  acquies- 
cence in  it  by  the  parties  to  the  submission,  or  an  agreement 
afterwards  to  haye  it  executed."    For  this  the  case  in  1  Atk. 
62,  is  cited,  and  the  words  of  Lord  Hardwicke,  as  there  reported, 
will  certainly  justify  the  position.    But  on  examining  the  case 
itself,  we  find  that  the  objections  to  the  bill  were  not  of  so  gen- 
eral a  nature  as  the  aboTC  cited  dictum  imports.    Those  who 
prayed  for  a  specific  execution  of  the  award  were  no  parties  to 
the  submission,  though  interested  in  the  award.    And  the  sub- 
ject of  award  was  the  payment  of  money,  which  chanceiy  does 
not  enforce,  because  the  remedy  is  quite  as  good  at  law,  an 
execution  from  a  court  of  common  law  being  fully  competent  to 
the  enforcement  of  payment.    We  think  the  words  imputed  to 
the  lord  chancellor  were  restrained  by  him  to  the  case  before 
him,  and  that  he  did  not  intend  to  decide  that  in  no  case  could 
a  bill  be  sustained  to  execute  an  award,  unless  there  were  a  sub- 
sequent acquiescence  or  agreement  to  perform  it.    The  case 
cited  from  8  P.  Wms.  187,  shows  the  loose  manner  in  which 
chancery  cases  haye  been  reported.    It  is  stated  that  upon 
opening  the  case,  the  master  of  the  rolls  said  he  thought  it  was 
a  strange  bill,  for  which  he  knew  no  precedent,  and  that  the 
plaintiff  must  sue  his  bond;   but  yet,  upon  further  considera- 
tion, he  sustained  the  bill,  and  decreed  performance.    In  a 
note  to  the  case  it  is  obserred  that  these  decrees  may  not  have 
been  usual,  because  awards  are  commonly  to  pay  money,  in 
which  case  a  bill  is  improper;  but  where  the  award  is  to  do  any- 
thing in  specie,  as  to  convey  an  estate,  etc.,  in  such  case,  if  the 
defendant  has  accepted  the  money  in  satisfaction  of  the  convey- 
ance, it  is  highly  reasonable  he  should  make  the  conveyance. 
It  will  be  seen  that  by  later  authorities  this  qualification  is  not 
insisted  on. 

The  cases  cited  from  6  Yes.  84,  and  Dick.  66,  do  not  appear 
to  have  any  bearing  on  the  question.  In  1  Swanst.  54,  it  is 
said  by  the  lord  chancellor:  "  That  a  bill  will  lie  for  the  specific 
performance  of  any  award  is  dear,  because  the  award  sup- 
poaes  an  agreement  between  the  parties,  and  contains  no  more 
than  the  terms  of  that  agreement  ascertained  by  a  third  person; 
and  then  the  bill  calls  only  for  a  specific  performance  of  an 
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agreement  in  another  shape."  In  17  Yes.  241,  it  is  said  that  it 
the  terms  of  an  agreement  are  to  be  ascertained,  bj  an  award, 
being  so  ascertained,  that  agreement  shall  be  performed  in 
equity.  In  1  Mad.  Fr.  (2  ed.)  401,  it  is  stated  to  have  been 
held  that  if  one  party  performs  his  part  of  the  award,  the  other 
party  may  be  compelled  in  chanpeiy  to  perform  his  (cites  1  Ch. 
142),  and  in  the  very  next  paragraph  it  is  said:  ''  That  a  bill  will 
lie  for  the  specific  performance  of  an  award  is  clear;"  and  the 
case  in  Swanston  is  cited.  Here  there  is  a  manifest  discrep- 
ancy. The  passages  may  be  reconciled  by  supposing  that  the 
court  of  chancery  will  execute  an  award.  Though  defectiTe  in 
point  of  law,  if  one  party  performs  and  the  other  accepts  the 
performance,  and  that  as  to  all  good  awards  it  will  decree 
specific  execution;  for  Maddock  concludes  that  part  of  his  sub- 
ject by  stating  that  though,  if  the  award  directs  anything  to  be 
done  respecting  lands,  the  court  will  decree  a  specific  perform- 
ance; it  will  not  execute  an  award  for  the  payment  of  money. 

These  latter  cases  put  the  subject  on  its  true  footing;  that  is, 
the  specific  performance  of  a  contract  in  writing  for  the  sub- 
mission is  the  agreement.  It  is  Tirtually  a  contract  to  do  what 
shall  be  awarded,  and  there  does  not  seem  to  be  any  reason 
why  it  is  not  as  much  the  subject  of  equity  power  as  if  the  con- 
tract were  complete  without  the  interference  of  an  arbitrator. 
We  haye  no  doubt  that  where  the  award  is  to  do  a  specific 
thing  in  relation  to  real  estate  pursuant  to  the  agreement  of  the 
parties  in  writing,  the  award  being  Talid  in  law,  it  is  subject  to 
the  equity  jurisdiction  of  this  court  within  the  letter  of  the 
statute,  without  any  subsequent  assent,  express  or  implied. 

And  we  do  not  perceive  the  force  of  the  objections  whioh 
haye  been  urged.  It  is  said  that  many  exceptions  maybe  takeif 
to  the  award  which  can  be  settled  only  by  a  court  of  law;  bat 
it  is  clear,  by  all  the  authorities,  that  all  these  exceptions  may 
be  taken  as  well  in  the  court  of  equity.  It  is  said  also  that 
matters  of  fact  may  be  in  dispute,  which  ought  to  be  settled  by 
a  jury;  but  it  may  be  answered  that  these  matters  may  always 
be  referred  to  a  jury,  this  court  haying  the  power,  when  sitting 
as  a  court  of  chancery,  to  direct  an  issue  to  the  country  when- 
eyer  the  circumstances  of  the  case  require  such  a  proceeding. 
And  from  the  peculiar  combination  of  powers  in  this  court  of 
equity  and  law,  it  is  less  inconvenient  than  it  would  be  in  ordi- 
nary courts  of  chancery  to  settle  matters  of  law  or  fact,  as  the 
circumstances  of  the  case  may  require.  We  do  not  mean  by 
this  to  express  any  favorable  opinion  of  this  union  of  powers, 
tor  it  is  obvious  that  ere  long  the  accumulation  of  ohanoeiy 
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boflineflB  will  require  a  separation;  bat  oonstituted  as  the  court 
now  is,  that  objection  to  its  equity  jurisdiction,  arising  from  the 
neoessitj  of  determining  questions  of  law  as  well  as  of  fact, 
can  not  have  much  weight. 

On  the  particular  case  before  us,  in  which  the  specific  per* 
formance  of  an  award,  directing  the  execution  of  releases, 
founded  on  an  agreement  of  the  parties  in  writing,  and  under 
seal,  is  sought  for,  we  are  satisfied  that  the  legislature  has 
given  this  court  authority  to  adjudicate;  and  we  leave  open  all 
questions  concerning  the  validity  of  the  award  in  regard  to 
matters  of  law  or  fact,  determining  only  for  the  present,  that  an 
award  was  authorized,  assumed  to  be  good,  in  point  of  law, 
may  be  the  subject  of  a  decree  for  specific  execution  without 
any  subsequent  act  of  the  parties  showing  a  part  performance 
or  acquiescence.  The  demurrer  is  therefore  overruled,  and  the 
defendants  are  put  to  their  answer  to  the  bill. 

Approved  in  regard  to  the  Bpeoifio  perfonnanoe  of  an  award,  in  Hodges  v. 
SoMMden,  17  Pick.  475;  Steams  v.  Firsi  Parish  in  Becifard,  21  Id.  121;  Pen- 
mman  v.  Bodman,  13  Met  384;  CaldweU  v.  Dickinson,  13  Gray,  870;  Howe 
V.  Niekermm,  14  Allen,  406;  and  upon  the  remedy  for  the  breaoh  of  a  oon« 
teaet  to  sell  penooalty,  in  Jones  v.  NewhaU,  115  Maaa.  248. 


Fatten  v.  Glabk. 

OoamoioiEirT  vob  Sale,  whethbb  F&axidtilsst.  —Plaintiff  fnmiihed  C, 
an  insolvent,  with  goods  to  be  sold  at  C's  shop.  The  goods  were  to 
remain  plaintiff's  property,  and  C.  was  to  pay  for  them  at  certain  prices 
when  the  same  were  sold,  and  to  account  with  plaintiff  for  all  goods  sold 
at  the  prices  fixed;  C.  to  retain  all  over  such  prices  as  his  profit.  Goods 
sold  on  credit  were  at  C.*s  risk,  and  if  any  remained  unsold,  they  were 
to  be  returned  to  plaintiff:  Held,  that  whether  such  a  consignment  was 
bonaJSde  was  for  the  jury  to  determine,  and  that  the  same  was  not 
frandulent  in  law  as  to  C.'s  creditors. 

BsPLEViN.  Issae  joined  as  to  the  plaintiff's  property  in  the 
goods  replevied. 

At  the  trial,  it  appeared  that  plaintiff  furnished  one  Ohanly 
at  different  times  since  December,  1824,  with  divers  goods  to 
be  sold  by  the  latter  at  a  retail  shop  kept  by  him;  that  it  was 
agreed  between  them  that  the  goods  should  remain  plaintiff's 
property  until  sold,  and  if  any  remained  unsold  they  were  to  be 
retorned  to  plaintiff.  Ohanly  was  to  pay  the  price  marked  on 
the  goods  when  the  same  were  sold;  and  if  sold  on  credit,  the 
aame  were  at  Ohanly's  risk,  and  he  was  at  all  events  to  account 
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with  plaintiff  at  the  prices  marked.  In  September,  1823,  Chanlj 
took  the  poor  debtor's  oath,  and  prior  to  said  agreement  was 
insolvent.  Chanlj  and  wife  gave  plaintiff  a  lease  of  certain 
tenements  belonging  to  the  wife,  to  secure  the  performance  of 
the  agreement  on  the  part  of  Chanlj.  The  defendant,  as  con- 
stable, attached  the  goods  in  question  on  June  10, 1826,  on  a 
writ  against  Chanlj  to  secure  the  pajment  of  a  debt  contracted 
in  1822,  before  Chanlj's  failure. 

The  court  instructed  the  jurj  that  if  the  goods  were  con- 
signed bj  the  plaintiff  to  Chanlj  to  be  sold  on  the  terms  before 
stated,  and  were  not  actuallj  sold  to  him,  the  propertj  re- 
mained in  the  plaintiff  at  the  time  of  the  attachment,  and  the 
action  might  be  maintained;  that  such  a  consignment  was  not 
fraudulent  in  law,  especiallj  as  to  the  prior  creditors  of  Chanlj; 
that  the  case  did  not  present  a  case  of  fraudulent  sale,  but 
whether  anj  sale  had  been  in  fact  made. 

The  juij  found  a  yerdict  for  plaintiff,  and  defendant  excepted 
to  said  instructions. 

Simmons  and  Oay,  for  plaintiff. 
Marey  and  I\dler,  for  defendant. 

Bj  Court,  Fabkeb,  C.  J.  This  case  was  entirelj  for  the  jury 
to  determine,  and  there  is  not  sufficient  reason  to  suppose  their 
verdict  was  not  well  founded  on  the  evidence.  Whether  the 
possession  of  the  goods  bj  Chanlj  was  bj  virtue  of  a  consign- 
ment  bj  the  plaintiff,  or  a  sale,  depended  altogether  upon  the 
question,  whether  the  transaction  proved  was  colorable  or  gen- 
uine. Certainlj  a  person  maj  place  propertj  in  the  hands  of  a 
poor  man,  to  enable  him  to  trade  with  it,  and  gain  a  subsistence 
from  the  profits,  without  exposing  it  to  seizure  bj  his  creditors. 
The  terms  upon  which  the  goods  were  taken  bj  Chanlj,  as 
proved  bj  the  plaintiff's  witnesses,  were  consistent  with  the 
plaintifiTs  claim  of  propertj  in  them  and  a  consignment  of  them 
to  Chanlj  for  sale,  and  it  is  equallj  true  that  all  this  maj  have 
been  onlj  ostensible,  while  the  real  purpose  was  to  protect 
Chanlj's  goods  from  his  creditors.  But  it  is  for  the  jurj  alone 
to  distinguish  the  character  of  these  transactions,  and  thej 
having  pronounced  them  to  be  honest  and  fair,  there  is  no  legal 
ground  for  the  court  to  interfere. 

Judgment  according  to  verdict. 

See  Barreti  ▼.  Pritehard,  13  Am.  Deo.  449,  note  451,  and  WhUwdl  v. 
Vineentf  ante,  356,  as  to  the  title  to  goods  renuunixig  in  the  vendor  aftsr  d*> 
liverj. 
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Ghesxerfield  Manufaotubino  Go.  v.  Dehon. 

[5  PlOlHIWO,  7.] 
AbBIOIIKIIIT  IOB  BsNEIIT  OW  GsSDITOBS  D0I8  VOT  TbAHBTBE  FuimS  KILD 

AS  Factor  ob  Tbustbi. — ^An  aasigiiment  for  the  benefit  of  crediton 
does  not  transfer  the  property  held  by  the  aaiignore  as  factors,  nor  any 
prooeeds  derived  from  a  sale  of  saoh  goods,  and  the  consignors  may  por- 
ane  snoh  goods,  or  the  price  of  them,  notwithstanding  such  assignment. 
A  OuBTOM  OB  UsAOB  AMOKO  Factobs,  to  miz  in  one  parcel  the  goods  of 
diHiBrent  consignors,  and  npon  a  sale  of  the  same  to  charge  the  pnrchaaer 
with  the  same,  and  in  some  cases  to  take  negotiable  notes  therefor,  and 
negotiate  the  same  as  their  own  property,  and  in  case  of  the  f ailore  of 
the  purchaser  to  charge  the  consignor  with  the  debt  as  a  bad  debt,  was 
held  not  to  prevent  a  recoyery  by  a  consignor  who  could  trace  his  goods^ 
or  the  prooeeds  thereoi^  in  the  hands  of  tiie  &ctor  or  his  trostee. 

Assumpsit  for  money  had  and  receiTod.  Flaintifh  consigned 
goods  to  James  Vila  &  Co.  for  sale  on  commission.  The  goods 
were  mixed  with  those  of  other  consignors  and  sold  to  divers 
persons,  notes  payable  to  Vila  &  Co.  or  order,  being  taken  in 
payment  in  some  instances,  and  in  others  the  goods  were 
charged  to  the  purchasers.  The  defendants,  as  assignees  of 
Yila  &  Co.,  received  on  accounts  thus  charged,  on  account  of 
goods  sold  for  the  plaintiffs,  two  hundred  and  seventy-five  dol- 
lars, and  on  promissoiy  notes  taken  as  above  mentioned,  two 
hundred  and  sixteen  dollars.  It  appeared  that  it  was  the  cus- 
tom of  commission  merchants  or  factors  to  mix  the  goods  of 
different  consignors  and  to  charge  the  same,  or  to  take  notes 
therefor  as  above  mentioned,  and  to  negotiate  such  notes  for 
their  own  benefit,  as  their  own  property,  and  in  case  of  failure 
of  the  purchaser  to  charge  the  consignor  with  the  debt  as  a  bad 
debt.  That  the  notes  were  not  claimed  or  given  up  to  the  con- 
signors, the  number  interested  in  a  single  note  rendering  it  im- 
practicable. That  accounts  were  kept  with  each  consignor,  he 
being  charged  with  advances,  bad  debts,  etc.,  and  credited  with 
amount  of  sales.  YUa  testified  that  he  believed  that  plaintiffs 
had  notice  of  such  usage  and  assented  to  it.  Yila  &  Co.  failed 
and  made  an  assignment  to  the  defendants  in  trust  to  pay  their 
creditors.  The  assignment  contained  a  covenant  not  to  sue  and 
a  release  of  all  demands,  and  was  executed  by  plaintiffs  before 
the  commencement  of  their  suit.  The  amount  of  plaintiffs'  de- 
mand was  contained  in  a  schedule  annexed  to  the  assignment, 
and  was  also  included  in  the  notes  and  accounts  mentioned  in 
■aid  schedule. 

l>efendants  offered  the  assignment  in  evidence  to  show  thai 
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plaintiffii  treated  Vila  &  Co.  as  their  debtors  for  the  som  they 
now  claimed  of  the  defendants  and  had  released  the  same. 

Verdict  for  pbuntiffs,  subject  to  the  opinion  of  the  whole 
court. 

Oardiner,  for  plaintiffs,  dted  Thompson  y.  FerkinB,  8  Mason, 
232;  DensUm  y.  Perkins,  2  Pick.  86. 

Bandj  for  defendants. 

Bj  Court,  Pabksb,  C.  J.  We  can  perceiye  no  ground  to  dis- 
tinguish this  case  from  that  of  Denston  y.  Perkins,  recently  de- 
cided by  this  court,  except  the  release  signed  by  the  plaintiffs 
in  consideration  of  the  assignment,  and  the  evidence  in  regard 
to  the  usage  of  commission  merchants  in  the  sale  of  goods  con- 
signed to  them. 

With  respect  to  the  release,  we  do  not  see  that  it  can  operate 
to  bar  or  extinguish  the  plaintiffs'  claim.  All  the  property  of 
YUa  &  Co.  was  transferred  to  trustees,  for  the  use  of  their  credi- 
tors who  should  release  them.  The  assignment  would  not  in 
law  transfer  goods  and  merchandise  entrusted  to  them,  as  fac- 
tors, to  sell;  for  the  consignor's  property  remains  in  the  goods, 
and  in  the  proceeds  of  them,  saying  the  lien  which  the  factor 
may  have  for  adyances  and  expenses.  The  consignors  may 
pursue  the  goods,  or  the  price  of  them,  notwithstanding  such 
assignment.  If  it  were  not  so,  the  j)roperty  of  the  consignors, 
sold  and  unsold,  would  go  to  pay  other  creditors,  who  can  not 
be  presumed  to  have  trusted  a  factor  on  the  faith  of  goods 
merely  intrusted  to  him  for  sale.  The  release  is  of  debts  due 
from  Vila  &  Co.  This  ought  not  to  be  construed  to  be  a  relin- 
quishment of  the  plaintiffs'  right  to  goods,  which  Vila  &  Co. 
held  in  trust,  or  to  the  notes  which  they  had  taken  from  pur 
chasers  for  the  plaintiffs. 

It  is  said,  that  according  to  the  usage  proved,  the  factor  has 
such  a  control  over  the  notes  as  would  be  inconsistent  with  the 
claim  of  property  by  the  consignors;  but  we  see  no  such  incon- 
sistency. No  doubt  the  factor  may,  by  breach  of  trust,  or  even 
with  the  implied  assent  of  consignors,  transfer  the  notes,  or 
have  them  discounted  to  raise  money,  and  innocent  indorsees 
will  hold  them  against  the  consignors;  but  while  they  remain  in 
his  hands,  or  in  the  hands  of  his  trustees,  as  in  the  case  before 
us,  the  consignees  may  assert  their  right,  either  against  the 
trustees  or  the  purchasers  of  the  goods,  if  they  have  not  made 
payment.  It  is  said  that  the  giving  of  a  negotiable  note  by  the 
purchasers  is  a  payment,  and  that  this  distinguishes  the  case 
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from  SooU  y.  Surman,  Willes/'lOO;  bat  suppose  the  debt  to  be 
paid  by  the  note,  the  note  does  not  thereby  become  the  prop- 
erty of  the  factor. 

If  the  consignor  can  not  obtain  the  notes  to  sue  the  promis- 
ors, a  difficulty  might  arise;  but  that  would  be  between  him  and 
the  yendee.  The  factor  is  still  the  trustee  of  the  consignor,  and 
a  court  of  equity,  with  full  powers,  would  reach  the  notes  or 
the  proceeds  in  his  hands;  but  when  he  has  received  the  money, 
or  it  has  been  paid  to  his  trustee,  the  powers  of  a  court  of  equity 
are  not  wanting  to  do  justice.  No  doubt  it  will  sometimes  be 
difficult  to  distinguish  the  proportions  belonging  to  many  con- 
signors, when  the  price  of  different  parcels  of  goods  has  been 
consolidated  into  one  note;  but  to  this  objection  it  is  answered, 
as  it  was  in  the  case  of  Deneton  t.  Perkins^  that  here  the  plaint- 
iff's interest  is  distinguished,  and  there  is  now  no  difficulty. 

Judgment  for  the  plainti£Es. 


Manufaotubebs'  Bake  v.  Winship. 

[6  PlOZSUfO,  11.] 

KoTX — BxTKDEN  OF  PBOOT. — A  proxnissory  note  signed  by  a 
perwm,  in  whoee  name  a  copartnenhip  is  carried  on,  does  not»  although 
in  the  hands  of  an  innocent  holder,  prima  faei»  bind  his  copartners;  and 
the  boxden  of  proving  that  the  note  was  giyen  for  the  nse  of  the  oopart« 
nenhip  is  npon  the  holder, 

AssuMPsrr  on  a  note  signed  by  John  Winship,  payable  to  Sam> 
uel  Jaques,  or  order,  and  discounted  by  plaintiff  in  the  usual 
course  of  business.  At  the  trial  it  appeared  that  the  defendants, 
A.  &  J.  Binney  and  Winship,  were  copartners  in  the  tallow  busi* 
nes8  at  the  date  of  said  note,  and  that  said  business  was  car- 
ried on  in  the  name  of  John  Winship.  Winship  was  also  en« 
gaged  alone  in  other  business. 

The  jury  found  specially  that  the  note  was  an  accommodation 
note  between  Winship  and  Jaques,  and  that  plaintiff  discounted 
it  on  the  belief  that  the  Binneys  were  liable  as  copartners  in  the 
tallow  business;  and  that  the  note  was  not  discounted  to  raise 
money  for  the  business  of  the  copartnership. 

Plaintiff's  counsel  objected  that  there  being  no  eyidence  on 
the  last  point  the  jury  need  not  find  the  fact  eitherway ;  but  the 
court  instructed  the  jury  that  the  burden  of  pcoof  was  on  the 
plaintiff,  and  there  being  no  eridenoe  offered  they  should  find 
for  the  defendant. 

nio.  You  XYZ— IM 
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The  verdiei  was  reionied  sabj^et  to  the  oidnion  of  the  oonzf 
on  said  facta. 

H,  H.  FiiBer^  for  plaintifBi.  A  promiflsoiy  note  aigned  with 
a  style  of  a  partnership  is  prima  facie  binding  on  the  firm. 
The  burden  of  proof  is  on  the  Binnejs  to  show  that  the  monej 
was  for  the  sole  use  of  Winship  and  that  the  pTaintiflh  had  no- 
tice of  this  fact  when  thej  discounted  the  note:  Gknr.  on  Partn. 
64,67,69,193;  8 Yes.  640;  15  Mass.  339;  7  East,  210;  11  Johns. 
644;  4  Id.  251,  271,  279;  1  Montag.  on  Partn.  31,  33,  35,  37; 
Peake's  B.  80;  3  Dow.  229;  4  Campb.  97;  1  East,  48;  2  Esp. 
624,  731;  Chitty  on  BiUs,  (6  ed.),  29, 80;  13  East,  175;  4  T.  B. 
720;  13  Mass.  178;  15  Id.  29;  6  Mnnf.  66;  2  Cai.  246;  1  Campb. 
403. 


Hubbard  and  Loving,  conira,  dted  4  Johns.  265;  6  Yes.  602; 
15  East,  7;  6  Esp.  18. 

Bj  Court,  Putnam,  J.  The  authorities  cited  for  the  plaintiflb 
establish  the  position  that  a  note  or  draft  made  or  indorsed  by 
an  indiyidnal  partner  in  the  name  and  firm  of  the  partnership, 
Uxan  innocent  purchaser,  shall  bind  the  partnership,  notwith- 
standing the  proceeds  were  misapplied  to  the  separate  use  of 
the  indiyidual  partner.  In  the  language  of  the  chief  justice,  in 
Boardman  t.  Oore,  15  Mass.  340:  ''  There  seems  to  be  no 
limitation  of  the  authority  of  any  one  of  a  copartnership  over 
the  credit  of  the  whole,  when  dealing  with  persons  as  one  of  a 
house;  such  persons  having  no  grounds  to  apprehend  that  the 
one  with  whom  they  deal  is  abusing  the  confidence  of  the 
others." 

Such  was  the  case  of  Swan  y.  Stede,  7  East,  210,  where  Wood 
ik  Payne  were  trading  as  partners  in  groceries,  and  affcerwarda 
Admitted  Steele  to  be  a  dormant  partner  with  them  in  buying  and 
celling  cotton  only.  That  business  was  to  be  carried  on  in  the 
name  of  Wood  &  Payne,  for  the  account  of  Wood,  Payne  & 
Steele,  but  was  not  to  be  at  all  connected  with  the  business  of 
Wood  &  Payne  as  grocers.  It  happened  that  Wood  &  Payne 
sold  cotton  to  Maitland  and  receiTcd  his  bill  of  exchange  in 
payment,  and  then  they  negotiated  and  paid  that  bill  to  Swan 
d  aL  for  groceries.  And  Steele  was  properly  held  liable,  notwith- 
standing  he  had  no  concern  in  the  groceries.  It  was  a  misap- 
plication of  the  funds  belonging  to  the  cotton  concern,  in 
which  Swan  et  al.  had  no  participation. 

That  case  is  somewhat  like  the  case  at  bar,  inasmuch  as  both 
of  the  concerns  were  carried  on  in  one  copartnership  name. 
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Bat  it  did  not  appear  in  that  case,  as  it  does  in  this,  that  the 
plaintiff  knew  that  the  name  used  to  carry  on  the  business  ap- 
plied to  more  than  one  concern.  In  the  case  at  bar  there  ia 
nothing  npon  the  face  of  the  note  indicating  that  it  was  made 
on  the  account  of  Winship  and  the  Binnejs,  rather  than  on  the 
account  of  Winship  alone.  It  is  found  that  Winship  carried 
on  business  as  a  merchant  on  his  own  account,  and  also  that 
the  Binnejs  were  connected  with  him  in  the  manufacturing 
establishment  at  Gharlestown,  which  was  carried  on  also  in  the 
name  and  firm  of  ''John  Winship."  If  it  had  been  proved 
that  the  note  had  been  given  for  the  use  of  the  firm  at  the 
manufactory,  the  partners  in  that  concern  would  be  liable.  It 
would  have  been  just  like  the  transaction  with  Hovey,  where 
Winship  gave  his  note  for  stock  to  be  manufactured,  which  the 
Binnejs  paid.  But  the  case  at  bar  was  left  without  any  evi- 
dence upon  that  pointy  and  the  direction  of  the  chief  justice 
seenm  to  have  been  perfectly  correct,  that  the  burden  of  proof 
was  upon  the  plaintiffs.  The  partners  are  not  to  be  charged, 
unless  upon  their  contract,  and  no  recovery  is  to  be  had  against 
them,  so  long  as  it  remains  doubtful  whether  they  have  or  have 
not  made  the  contract  declared  upon. 

The  rule  that  a  note  or  draft  given  in  a  partnership  name, 
shaU,  in  the  hands  of  an  innocent  holder,  be  prima  facie  con- 
sidered as  having  issued  for  the  partnership  account,  must  be 
confined  to  cases  where  the  signature  or  other  circumstances 
indicate  a  partnership  concern.  In  such  cases  the  burden  of 
proof  would  rest  upon  the  defendants;  they  might  show  that 
the  partnership  name  had  been  misapplied,  and  that  the  holder 
knew  that  the  paper  was  made  for  the  account  of  the  individual, 
and  without  the  knowledge  of  the  other  partners. 

From  the  fact  found  by  the  juiy,  that  this  was  an  accommo- 
dation note  between  Winship  and  Jaques,  it  would  seem  more 
likely  that  it  related  to  the  private  concerns  of  Winship  than 
to  those  of  the  partners.  At  any  rate  the  uncertainty  resting 
npon  the  face  of  the  note  would  still  continue.  The  plaintiffs 
knew,  or  might  have  known,  that  Winship  was  openly  engaged 
in  commercial  speculations  upon  his  own  account,  which  were 
wholly  unconnected  with  the  manufactory,  and  that  his  signa- 
ture might  relate  as  well  to  one  concern  as  to  the  other.  If, 
therefore,  they  meant  that  the  note  should  be  enforced  against 
the  partnership,  they  should  have  ascertained  that  the  signature 
of  Winship  was  intended  for  the  signature  of  the  firm.  But 
thej  made  no  such  inquiry;  and  it  does  not  appear  that  Winship 
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or  Jaques  ever  made  any  representation  to  that  effect.  And 
although  it  appears  that  the  plaintiffs  supposed  that  the  Binneja 
would  be  answerable,  because  they  were  partners  with  Winahip 
in  the  manufactory,  yet  they  gave  no  intimation  whatever  to  the 
parties  to  the  note  to  be  discounted,  that  such  was  their  under- 
standing of  the  contract. 

Upon  consideration  of  all  the  facts  in  the  ease,  we  are  all  of 
opinion  that  the  judgment  must  be  rendered  upon  the  yerdiei 
for  the  defendants. 

See  note  to  PateAaU  y.  Afdhorp,  1  Am.  Deo.  4^  as  to  the  effwt  of  pertao'a 
ooie  for  finn  debt;  alao  AmM  r,  Camp^  7  Am.  Deo.  SSSw  ESeet  of  indon- 
ing  firm  name  for  partner's  debt:  N,  Y.  F,  Jn$,  Co.  y.  BameU,  18  Am.  Deo. 
100. 


KOLTOKE  V.  HaSKENS. 

[5  PionaaHO,  90.] 

PXBSONS  Nov  Compos  Mentis— Doiqciub  or.— The  domicile  of  a  peraon  nom 
compos  mentiSf  may  be  changed  by  the  direction  or  aaaent  of  the  guardian 
of  each  penon  whether  express  or  implied;  and  the  domicile  of  a  person 
fion  compos,  who  resided  for  many  years,  and  died  in  Middlesex  county, 
was  held  to  be  in  that  comity,  notwithstanding  her  guardian,  who  sap- 
ported  her,  lived  in  Suffolk,  and  letters  of  administration  on  her  estate 
granted  by  the  probate  jndge  of  Suffolk,  were  held  void  for  want  of  jaris- 
diction. 

BxiBOBPEGnvx  Statutkb. — ^A  statute  limiting  the  time  to  five  years  to  re- 
cover real  estate  sold  by  an  administrator  applies  only  to  sales  mad* 
snbseqnent  to  the  passage  of  the  statate,  and  has  no  retrospeotiye  opera* 
tion. 

Von>  Acts  Aoquirb  vo  Yaudtiy  bt  thb  Lafsb  or  Tms. — So  held  as  to  » 
grant  of  administration  originally  void  for  want  of  jurisdiction. 

Wbtf  of  right  wherein  the  demandant  claimed  title  to  one 
undivided  eighth  of  certain  land  as  heir  at  law  of  Silence  Eliot, 
who  was  alleged  to  have  died  seised  of  the  same  within  forty 
years  before  the  commencement  of  the  suit.  At  the  trial  it  was 
admitted  that  John  Eliot  died  seised  of  the  demanded  premises, 
leaving  as  his  heirs.  Silence,  Sarah,  and  Joseph  Eliot.  Silence 
and  Sarah  were  born  deaf  and  dumb,  and  lived  with  their  fa- 
ther in  Suffolk  county  until  his  death,  in  1775,  when  thejre* 
moved  to  Middlesex  county,  where  they  lived  until  their  death, 
in  1787  and  1790.  In  1782  John  Haskins  was  appointed  guard* 
ian  of  the  person  and  property  of  Sarah  and  Silence,  as  persona 
non  compos,  by  the  probate  judge  of  Suffolk,  and  he  supported 
them  until  their  death.    In  August,  1790,  administration  was 
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granted  to  Haakins  upon  the  estates  of  Sarah  and  Silence  by 
the  probate  judge  of  Snffolk;  and  Haskins,  in  pursuance  of  a 
license  from  the  common  pleas  court,  sold  all  the  real  estate 
belonging  to  said  estate  to  pay  debts,  from  which  sale  the  ten- 
ants derived  title.  Demandant  objected  that  the  letters  of  ad- 
ministration were  void  because  Sarah  and  Silence  resided  prior 
to  their  death  in  Middlesex  county.  The  tenants  insisted  that 
the  administration  could  not  be  impeached  after  a  lapse  of 
twenty  years;  also  that  the  deceased  persons'  legal  domicile  wai 
in  Suffolk  county,  where  they  were  born,  and  that  the  decree  of 
the  probate  court  as  to  the  domicile  was  conclusiTC.  Verdict 
for  the  tenants;  and  if  the  administration  sale  was  inyalid,  the 
▼erdict  was  to  be  set  aside^  and  a  new  trial  granted;  otherwise, 
judgment  on  the  Terdict. 

PrescoU  and  Porter,  for  demandant.  The  letters  of  admin- 
istration are  void  because  granted  by  the  probate  judge  of  the 
county  of  which  the  intestates  were  not  residents  nor  inhabit- 
ants at  the  time  of  their  death:  Stat.  1783,  c.  46,  sec.  1;  OitUs 
▼.  Easkins,  9  Mass.  543;  Oriffiih  t.  Brazier,  8  Cranch,  28;  Tol- 
ler (3  ed.),  52, 120  ei  aeq,;  7  Bac.  Abr.  65;  Void  etc.  B.;  Welch 
▼.  Nash,  8  East,  394;  Smith  v.  Bice,  11  Mass.  512;  Com.  Dig. 
Administrator,  B.  5;  Billiard  v.  Gox,  1  Salk.  37;  11  Vin.  Abr., 
73,  Executors  F.;  Const,  pt.  2,  sec.  2,  art.  2,  and  sec.  3,  art.  3, 
4;  Stat.  1786,  c.  8.  sees.  1,  2,  3;  WillianiB  y.WhUing,  11  Mass. 
482,  434;  Putnam  t.  Johnson,  10  Id.  501,  502;  Oranby  t.  Am- 
hera,  7  Id.  1. 

The  removal  of  the  intestates  with  their  step-mother  and 
brother  to  Natick  gave  them  a  domicile  there:  Code  Napol.,  liv. 
1,  tit.  3,  art.  108;  Id.,  Motives,  tom.  2,  pp.  146,  151,  156,  159; 
Encycl.  Jurispr.,  tit.  Domicile  and  tit.  Tutele,  pp.  94,  95;  Do- 
mat's  Pub.  Law,  Bk.  1,  tit.  16,  sec.  3;  PoHnger  v.  Wightman,  8 
ICeriv.  67;  2  Bott's  Poor  Laws,  24,  26,  29. 

Oorham  and  Hubbard,  contra,  contended  that  after  the  lapse 
of  twenty  years  no  fact  could  be  alleged  or  proved  to  defeat  the 
letters  of  administration;  that  this  rule  was  required  by  public 
convenience  and  for  the  prevention  of  fraud:  SmUh  v.  Bice,  11 
Mass.  513.  The  intestates,  prior  to  their  death,  being  non  com* 
po8  meniis,  had  no  will  of  their  own  and  they  could  not  change 
their  domicile,  and  that  their  guardians'  domicile  was  theiz 
domicile:  Diet.  Portal  de  Jurispr,  et  de  Pratique  par  M,  D.  P.  2>. 
C,  tit.  Domicile  and  tit.  Mineur;  2  Domat,  464;  Publ.  Law 
Bk.  1,  tit.  16,  sec.  10;  Yattel,  liv.  1,  sec.  218;  SomerviUe  v.  Somep 


374  HoLYOSE  V.  Haseins.  [Mass. 

viUe,  5  Yes.  786;  Upton  t.  Norihbridge,  15  Mass.  237.  Ths 
court  of  common  pleas  had  jarisdictioii  of  the  subject-matter; 
it  will  be  presumed  that  it  had  jurisdiction  to  issue  the  license: 
Oray  ▼.  Oardner,  3  Mass.  399;  Golman  y.  Anderson,  10  Id.  105; 
Pejepscut  Proprietora  y.  Bansom,  14  Id.  147:  Perkins  y.  Favr- 
field,  11  Id.  228. 

By  Oourt,  Wildb,  J.  The  principal  points  made  in  this  case 
were  settled,  and  we  think  rightly  settled,  in  the  case  of  Cutis 
▼.  Haskins,  9  Mass.  543.  On  the  same  facts  now  disclosed,  it 
was  decided  that  the  domicile  of  Silence  and  Sarah  Eliot,  at  the 
time  of  their  decease,  was  in  the  town  of  Natick,  in  the  county 
of  Middlesex;  that  the  power  of  granting  administration  of 
their  estates  appertained  exclusiyely  to  the  judge  of  probate  of 
that  county,  and  consequently  that  the  grant  of  administration 
by  the  judge  of  probate  for  the  county  of  Suffolk,  and  the  sub- 
sequent proceedings  thereon,  were  merely  yoid. 

That  the  proceedings  and  judgment  of  a  court  not  haying 
jurisdiction  of  the  subject-matter  depending,  are  coram  non 
iudice  and  yoid,  is  a  position  too  well  established  to  be  contro- 
verted. All  acts  done  by  ministers  of  justice  withoat  authority 
are  nullities:  Case  of  the  Mdrshahea,  10  Bep.  76.^  If  adminis- 
tration be  granted  upon  the  supposition  that  no  will  exists,  and 
a  will  afterwards  appear,  all  the  proceedings  uader  the  admin* 
istration  are  yoid:  Toller,  120.  And  if  the  bishop  grants  ad- 
ministration and  there  are  bona  notabilia  in  diyers  dioceses,  such 
administration  is  absolutely  yoid:  Princess  case,  5  Bep.  30.'  It 
is  true  that  if  the  metropolitan  grant  administration  within  his 
province,  although  it  does  not  belong  to  him,  it  has  been  held 
to  be  voidable  only,  because  he  has  jurisdiction  over  his  prov- 
ince; but  if  he  grant  administration  of  goods  in  another 
province,  it  is  void:  5  Bep.  80;  Moore,  145,  693.  So  the  grant 
of  an  original  administration  more  than  twenty  years  after  the 
death  of  the  intestate,  is  ipso  fado  a  nullity:  Wales  y.  Willard, 
2  Mass.  120.  If  then,  in  the  present  case,  the  judge  of  probate 
for  the  county  of  Suffolk  had  no  jurisdiction,  it  seems  clear  thai 
the  grant  of  administration,  and  the  subsequent  sale  of  the  de- 
manded premises  under  it,  are  void.  And  it  is  equally  clear 
that  he  had  not  jurisdiction,  if  the  domicile  of  the  intestates,  at 
the  time  of  their  decease,  was  in  fact  within  the  county  of  Mid- 
dlesex. 

The  question  of  domicile  is  one  of  more  difficulty,  and  has 
been  argued  on  new  ground,  not  noticed  in  the  case  of  CuUs  r. 

1.  TbSt  shOQld  be  10  Coke,  76.  3.  Thli  iboald  be  5  Ootob  K. 
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EaMns.  It  has  been  Btronglj  urged,  that  aooording  to  the 
facts  reported,  the  legal  domicile  of  the  two  Eliots  still  con- 
tinaed  in  Boston,  the  place  of  their  births,  notwithstanding 
their  remoTal  to  Natick,  and  their  long  residence  there;  because 
by  reason  of  their  mental  disability  tliey  had  not,  it  is  said,  the 
power  to  acquire  a  new  domicile.  By  the  ciyil  law,  minors  retain 
the  domicile  of  their  parents  at  the  time  of  their  decease, 
although  they  afterwards  remove  with  the  consent  of  their 
tutors,  curators,  or  relations,  because  they  are  not  permitted  to 
change  the  order  of  their  succession  to  personal  property,  which 
depends  on  the  law  of  domicile:  3  Encyc.  Juris.  804,  tit.  Domi- 
cile; 2  Domat,487,  Pub.  Law,  Bk.  1,  tit.  16,  sec.  3,  art.  10.  It 
is  not,  however,  clear  that  the  same  disability,  by  the  civil  law, 
attaches  to  a  person  non  compos.  But  admitting  that  it  doee,  it 
is  a  principle  not  binding  here,  for  the  reason  on  which  it  is 
founded  fails,  and  it  does  not  appear  to  have  been  adopted  as  a 
principle  of  the  common  law.  Here  the  right  of  inheritance  is 
not  changed  by  any  change  of  domicile  within  the  state,  nor  is 
the  settlement  of  estates  affected  thereby.  We  cannot  there- 
fore suppose  that  the  legislature  had  any  reference  to  the  prin« 
ciples  of  the  civil  law,  for  the  purpose  of  limiting  or  defining 
the  jurisdiction  of  the  judges  of  probate.  We  consider  the 
statute  as  referring  to  the  actual  domicile  of  the  deceased,  and 
not  to  the  right  of  domicile;  and  it  is  very  clear  that  the  actual 
domicile  of  the  deceased  was  in  Natick.  There  they  dwelt  and 
had  their  home,  and  there  alone  were  they  liable  to  be  taxed  for 
their  personal  property. 

If  it  were  admitted  that  idiots,  and  persons  wholly  bereft  of 
understanding,  are  incapable  of  changing  their  domicile,  it 
would  not  follow  that  the  same  incapacity  would  attach  to  all 
d^^eee  of  mental  imbecility.  There  are  those,  and  not  a  few, 
who  may  be  unable  to  manage  their  property  and  other  con- 
cerns with  good  judgment  and  discretion,  and  may  need  guard- 
ians to  protect  them  from  imposition,  and  who  nevertheless 
have  sufficient  understanding  to  choose  their  homes.  It  is  not 
necessary,  however,  in  this  case,  to  rely  upon  any  such  distinc- 
tion, because,  I  apprehend,  it  is  clear  that  by  our  laws  a  guard- 
ian has  the  same  power  over  his  ward  tha^j  a  parent  has  over 
his  child.  He  has  the  custody  of  his  person,  and  may  appoint 
ihe  place  of  his  residence.  The  domicile,  therefore,  of  an  idiot 
may  be  changed  by  the  direction  or  with  the  assent  of  his 
l^ardian,  whether  express  or  implied. 

It  has  been  also  objected  that  the  demandant's  action  is  barred 
by  the  twelfth  section  of  Stat.  1817,  c.  190.  but  this  section 
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applies  only  to  sales  made  subsequently  to  the  passage  of  the 
act.  It  could  not  be  construed  to  extend  to  sales  made  more 
than  six  years  preyious,  "without  a  violation  of  vested  rights. 

Another  objection  is,  that  the  demandant's  action  is  barred 
by  lapse  of  time,  more  than  twenty  years  having  elapsed  since 
the  grant  of  administration;  so  that  no  new  administration  can 
now  be  granted.  But  no  authority  has  been  cited  in  support 
of  this  objection,  and  it  is  opposed  to  the  case  of  OriffUh  v. 
Franer,  8  Granch,  9,  in  which  letters  of  administration,  being 
durante  absentia  of  the  executor,  and  a  sale  by  the  administrator 
were  declared  void,  more  than  twenty  years  having  elapsed 
after  the  grant  of  administration  and  the  subsequent  sale.  The 
grant  of  administration  being  void,  the  case  stands  on  the  same 
footing  as  though  no  administration  had  been  granted,  and  the 
pretended  administrator  had  acted  without  the  semblance  of 
authority. 

Again,  it  is  said,  as  a  writ  of  error  will  not  lie  to  reverse  a  judg- 
ment after  twenty  years,  so  the  decree  of  a  judge  of  probate, 
after  the  same  lapse  of  time,  should  be  held  valid.  But  there 
is  a  distinction  between  void  and  voidable  acts;  and  besides, 
writs  of  error  are  limited  by  statute:  10  and  11  Wm.  m,  c.  14, 
so  that  the  supposed  analogy  fails. 

It  was  contended,  lastly,  that  twenty  years'  possession  is  a 
good  foundation  for  the  presumption  of  a  grant.  But  a  grant 
will  not  be  presumed  nor  prescription  allowed,  except  as  to 
incorporeal  hereditaments.  In  a  writ  of  right,  nothing  short  of 
forty  years'  possession  will  avail.  To  decide  otherwise,  would 
be  to  repeal  the  statute  of  limitations.  The  tenant's  title 
is  merely  a  title  by  possession,  and  cannot  be  aided  by  any  legal 
presumption,  for  the  question  of  domicile  being  determined, 
the  jury  having  established  the  fact  that  the  last  domicile  of  the 
deceased  was  within  the  county  of  Middlesex,  the  judge  of  pro- 
bate in  Suffolk  had  no  jurisdiction,  and  nothing  can  be  pre- 
sumed in  favor  of  his  proceedings;  nor  can  lapse  of  time  render 
an  act  valid  which  was  originally  void.  Quod  ab  initio  non 
valet  tractu  temporia  non  convalescit. 

Upon  the  whole,  therefore,  there  seems  to  be  no  legal  ground 
on  which  the  tenant's  title  can  be  supported,  and  nothing  ap- 
pears, in  any  view  of  the  case,  to  bar  the  demandant's  action. 

Verdict  set  aside,  and  a  new  trial  granted. 

See  generally  as  to  retroepective  statates:  5  Am.  Dea  815^  note  to  i>iB«4v. 
Van  KUeekt  and  Ooitfien  v.  Stonington,  10  Id.  121  and  note.     At  to  whal 
•tatatea  are  not  retroepective,  see  Jones  y.  Jonet,  5  Am.  Dea  646;  alao^  B$i^ 
firdr.  SJUUing,  8  Id.  7ia 
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Ballabd  V.  Gabteb. 

[5  PioKnao,  113.] 

BanNTABT  0IVI8I— What  Passbs  bt— Ebvogatxoit  ov.— A  retidnary  de- 
tIm  of  "aU  hx8  estate,  whether  real  or  penoDal,'*  will  pau  a  mortgage 
held  by  the  testator  at  the  time  of  making  hia  wiU;  and  a  foreclosore  of 
the  mortgige  or  a  release  of  the  equity  of  redemption  will  revoke  snoh  a 
derise. 

Wni;— What  Passes  bt. — Real  estate  acquired  subsequent  to  the  execution 
of  the  wiU  is  not  affected  thereby;  so  held  where  the  testator  at  the  time 
of  the  execution  of  his  will  held  a  mortgage  and  subsequently  acquired  the 
fee  to  the  land  and  canceled  the  mortgage. 

Wbzt  of  entry,  in  which  the  demandants  relied  upon  their 
■eisin  of  one  sixth  part  of  certain  land,  and  a  disseisin  by  the  ten- 
ant. Wier  being  seised  of  the  land  in  dispute,  iu  October,  1815, 
mortgaged  the  same  to  John  Ballard,  since  deceased,  to  secure 
the  payment  of  three  thousand  eight  hundred  dollars,  and  sub- 
sequently mortgaged  it  for  four  huudred  dollars  more.  March 
81,  1815,  Wier  conveyed  the  land  iu  fee  to  Ballard  for  an  ex- 
press consideration  of  seven  thousand  five  hundred  dollars; 
March  15, 1819,  Ballard  made  his  will,  devising  as  follows:  ''I 
give  to  my  sons,  Joseph  and  John  Ballard,  and  my  daughter,. 
Sally  Carter,  (the  tenant's  wife),  all  my  estate,  whether  real  or 
personal."  In  1824  Ballard,  the  testator,  died,  seised  in  fee  of 
the  land  in  question,  and  ever  since  his  death  the  tenant  has 
been  in  possession  on  behalf  of  himself  and  wife,  claiming  the 
exclusive  title  to  Uie  same,  he  having  purchased  the  estate  of  the 
sons,  John  and  Joseph,  in  the  land.  The  testator  had  six  chil- 
dren, two  of  whom  died  in  his  life-time.  The  demandants  were 
the  only  issue  of  one  of  these  deceased  children. 

Did  John  Ballard  die  testate  or  intestate  in  respect  to  the  de- 
manded premises,  was  the  question  submitted  to  the  court. 

Stimner  and  Porter^  for  the  demandants,  cited  1  Bob.  on 
Wills,  93;  1  Pow.  on  Mort.  457, 458;  Casbome  v.  Scar/e,  1  Atk. 
606;  Thompson  y.  OrarU,  4Madd.  Ch.  438;  McKinnonY.  Thomp- 
mm,  3  Johns.  Ch.  310;  Good  v.  Richardson,  11  Mass.  473;  Smiih 
▼.  Ihfer,  16  Id.  23;  1  Bob.  on  Wills,  251, 255, 294;  4  Dane  Abr. 
578;  6  Cruise  Dig.  105,  tit.  Devise,  o.  6,  sees.  48,  57, 61;  Darle^ 
v.  DarUy,  Dick.  397;  WaUon  v.  Walion,  7  Johns,  Ch,  272. 

Sokier,  for  the  tenant,  cited  AUomey-general  v.  Vigor,  8  Yes 
266;  Broome  v.  Monk,  10  Yes.  605,  613;^  Biddulph  v.  Biddulph 
12  Yes.  161;  BaMey  v.  Masters,  1  Yes.  jun.  201.' 

i.  This iboald be  Brommt  Y,Mcnek,  10  Vet.  60S. 

9.  ThJe  ihoold  be  SoikUiak  y.  Moaim,  1  Vie  Job.  901. 
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By  Conrty  Pabkeb,  C.  J.  The  demandants  claim  one  sixth 
part  of  the  tenement  described  in  the  writ,  by  descent,  from 
John  Ballard,  their  grandfather,  who  died  seised  thereof;  and 
they  have  a  right  to  recover  according  to  their  demand,  onlees 
the  same  passed  by  the  will  of  John  Ballard  to  Sally  Carter, 
wife  of  the  tenant,  and  to  John  and  Joseph  Ballard,  by  the 
residuary  clause  in  the  will.  The  tenement  demanded  had  not 
been  devised,  except  by  this  residuary  clause,  and  provision 
was  made  by  legacy  or  devise,  for  all  his  children  and  grand- 
children in  the  will.  So  that,  if  this  were  his  estate  at  the  time 
of  making  the  will  as  it  was  at  the  time  of  his  death,  there  is 
no  doubt  it  would  have  passed  to  the  residuaiy  devisees.  Tho 
objections  to  the  title  under  the  will  are,  to  be  sure,  of  a  tech- 
nical character,  but  the  rules  on  this  subject  have  been  too  long 
established  to  allow  us  to  depart  from  them,  in  order  to  seek 
for  the  probable  intent  of  the  testator. 

Without  doubt  in  most  instances  of  wills  which  purport  a 
disposition  of  the  whole  estate  of  the  testator  by  particular 
bequest  and  a  general  residuary  clause,  it  is  intended  to  dispose 
of  all  of  which  the  testator  is  the  owner  at  the  time  of  his  death, 
without  distinguishing  between  that  real  estate  which  he  may 
own  at  the  time  of  making  the  will,  and  that  to  which  he  ao 
quired  a  title  afterwards;  and  yet  the  rule  is  explicit  and  in- 
flexible that  real  estate  acquired  after  making  the  will  goes  to 
the  heirs  as  undevised  estate;  and  this  rule  seems  to  have  been 
founded  on  the  interest  which  the  law  always  takes  in  heirs, 
otherwise  the  same  rule  would  apply  to  subsequent  acquisitions 
of  personal  estate.  The  claim  of  the  devisees,  therefore,  must 
be  tried  by  this  rule,  and  must  stand  or  fall  as  it  may  be  affected 
by  it.  If  the  title  of  the  testator  under  the  deed  of  Wier, 
which  was  executed  on  the  thirty-first  of  March,  1819,  is  to  be 
considered  distinct  from,  and  independent  of,  the  mortgage  of 
the  same  premises,  which  he  previously  held,  then  it  is  dear 
that  it  is  imdevised  estate.  But  as  the  testator  was  mortgagee 
of  the  same  premises  under  a  deed  from  Wier,  which  was  exe- 
cuted long  before  the  making  of  the  will,  and  continued  to  be 
mortgagee  after  the  making  of  the  will,  down  to  the  time  of 
the  execution  of  the  absolute  deed,  a  question  somewhat  of  an 
intricate  nature  arises  as  to  the  operation  of  the  will  under 
these  circumstances.  In  settling  this  question  we  must  reject 
the  treaties  and  conversations  which  are  stated  in  the  case,  as 
they  can  have  no  l^gal  effect  on  the  title  of  the  testator  under 
the  deeds,  parol  evidence  being  wholly  inadmissible  in  that 
view. 
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Now,  irith  respect  to  the  mortgage^  we  think  the  right  of  the 
testator  would  have  passed  to  the  deyisees  under  the  general 
clause,  if  it  had  continued  in  the  same  form  to  the  time  of  his 
death;  for  whether  this  conveyance  is  to  be  considered  a  mere 
pledge  or  security  for  money,  or  as  giving  a  title  to  land,  so  as 
to  constitute  real  estate  in  tiie  hands  of  the  testator,  it  must  be 
considered  as  devised  under  the  words,  "  All  my  estate,  whether 
real  or  personal,  which  may  remain,"  etc.  This,  however,  ac- 
cording to  some  of  the  authorities,  might  be  questioned.  In  3 
Yes.  Jan.  348,  it  was  determined  that  the  legal  estate  of  a 
mortgagee  in  mortgaged  premises  did  not  pass  by  a  general 
residuary  devise  of  all  his  estate  and  effects  whatsoever  and 
wheresoever.  So,  in  1  Atk.  605,  it  was  decided  that  by  a  devise 
of  all  lands,  tenements  and  hereditaments,  a  mortgage  in  fee 
should  not  pass.  But  in  2  P.  Wms.,  98,  it  is  held  that  a  devise 
by  a  trustee  of  all  the  rest  of  his  real  estate,  will  pass  the  trust 
estate,  and  in  the  note  of  Butler  to  Co.  Lit.  203  (note  96),  it 
seems  to  be  considered  by  that  learned  editor  that  a  mortgage 
will  pass  under  such  a  devise,  and  the  cases  of  Marlow  v.  Smithy 
2  P.  Wms.  198;  and  AUorney-genercU  v.  FhUipa,  are  cited.  It 
would  be  a  fruitless  task  to  go  over  all  the  cases  in  the  English 
books  on  this  subject,  with  a  view  to  reconcile  them.  It  is 
enough  for  us  that  under  the  terms  of  the  residuary  clause  in 
this  will,  it  being  expressly  a  devise  of  both  real  and  personal 
estate,  we  are  satisfied  that  this  estate  would  have  passed,  had 
it  remained  unchanged  until  the  death  of  the  testator. 

But  then  the  case  is  met  by  another  objection  not  less  formi- 
dable, which,  if  not  surmounted,  is  fatal  to  the  title  of  the 
devisees.  If  the  mortgaged  estate  is  to  be  considered  as  at  an 
end,  and  the  mortgage  discharged  or  canceled  on  the  thirty- 
first  of  March,  when  ihe  notes  were  given  up  and  the  absolute 
deed  given,  then  clearly  there  was  a  new  purchase,  and  accord- 
ing to  the  first  proposition,  which  we  suppose  is  not  disputed, 
the  estate  is  undevised.  Bat  admitting  that  the  interest  con- 
veyed by  the  mortgage  continued,  so  that  the  absolute  deed  is 
to  be  considered  as  a  purchase  of  the  equity  of  redemption 
only,  operating  by  way  of  release,  so  that  the  title  is  now  held 
under  the  two  deeds,  this  will  not  remove  the  difficulty;  for 
according  to  the  authorities,  this  would  be'a  revocation  of  the 
devise  of  the  mortgage,  supposing  that  to  have  passed  under 
the  will.  On  this  subject  of  revocation  there  seems  to  have 
been  an  excessive  degree  of  refinement  in  the  English  books, 
as  well  as  some  contradiction;  and  so  it  has  been  thought  by 
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Lord  Chief  Jostioe  Eyre  and  Ijord  Mansfield,  as  appears  in  the 
case  of  OoodtMe  t.  Otioay,  1  Bos.  &  P.  576,  and  the  case  of 
Simft  v.  Roberts,  8  Burr.  1491.    Still  one  principle  runs  through 
all  the  cases,  and  is  admitted  by  all  the  judges,  as  well  those 
who  quarrel  with,  as  those  who  support  the  doctrine  of  rcToca- 
tion  to  the  extent  to  which  it  has  been  carried,  and  that  is,  that 
the  deyisor  must  be  seised  of  the  same  estate  at  the  time  of  his 
death  that  he  was  seised  of  when  he  made  his  will,  to  make  it 
a  good  devise.   In  other  words,  that  any  alteration  in  the  estate 
after  the  making  of  the  will,  amounts  to  a  revocation.    Lord 
Eyre,  C.  J.,  admits  this  in  his  very  able  argument  in  the  case 
of  OoodiiUe  v.  Oltoay,  in  which  he  combats  with  great  force  the 
opinion  adopted  by  the  other  judges  of  the  court  of  common 
pleas  and  by  the  court  of  king's  bench  on  error.    And  Lord 
Mansfield,  though  he  considers  the  doctrine  of  revocation  to 
have  been  carried  to  an  inconvenient,  if  not  an  absurd  extent, 
admits  the  same  principle:   Doe  v.  Pott,  2  Doug.   722.     lu 
assenting  to  this  doctrine,  we  would  understand  by  any  altera- 
tion of  an  estate,  a  material  alteration;  one  which  changes  the 
nature  and  effects  of  the  seisin  of  a  testator;  for  there  are  some 
cases  in  the  books  which  we  should  not  iDcline  by  anticipation 
to  adopt  as  law  here,  especially  as  some  very  eminent  judges  in 
England  think  that  a  very  harsh  doctrine  is  estabUshed  by  them. 
To  say  that  alterations  for  the  express  purpose  of  giving  effect 
to  wills  should  be  held  a  revocation,  as  is  laid  down  in  Cruise's 
Dig.,  tit.  Devise,  c.  6,  sec.  48  et  aeq.,  appears  somewhat  para* 
doxical.    So  of  the  conversion  of  an  estate*tail  into  a  fee  by 
common  recovery,  the  testator  supposing,  when  he  made  hia 
will,  that  he  had  a  fee;  so  of  parting  with  an  estate,  though  but 
for  an  instant,  and  taking  back  the  same  estate;  all  which  ara 
held  to  be  revocations;  and  even  the  conveyance  of  an  estate  to 
another  to  the  use  of  the  testator,  which  in  fact  gives  him  the 
same  estate  he  had  before.    These  are  all  cases  which  maj 
require  consideration  if  they  should  arise  here. 

The  general  principle,  as  laid  down  by  Ashurst,  J.,  and  the 
rest  of  the  court,  in  the  great  case  of  OoodtiHe  v.  Otway,  7  T.  R. 
419,  is,  thatin  order  to  dispose  of  an  estate  by  will,  it  is  necessary 
that  the  party  devising  should  have  the  ownership  of  the  land 
in  him  at  the  time  of  making  the  will,  and  that  there  should  be 
a  continuance  of  the  same  interest  till  the  time  of  the  death  of 
the  devisor,  when  the  will  is  to  take  effect.  This  then  is  the 
rule  by  which  this  case  must  be  settled. 

Previously  to  the  fifteenth  of  March,  1819,  when  the  will 
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made,  the  testator  was  seised  in  fee,  but  in  mortgage,  of  the 
estate  demanded.  He  continued  so  seised  until  the  thirty-first 
of  March,  when  he  purchased  out  the  mortgagor,  by  cancel 
iug  his  debt  aud  paying  him  the  residue  of  the  agreed  value, 
and  took  an  absolute  deed.  The  mortgage  deed  remains  un- 
canceled, but  the  notes  given  as  collateral  security  wore  given 
up.  There  are  two  lights  in  which  this  may  be  viewed,  either 
as  a  new  title  arising  under  the  last  deed,  or  as  a  foreclosure  by 
a  purchase  of  the  equity  of  redemptiom,  so  that  the  absolute 
deed  would  operate  as  a  release.  If  the  first  character  is  attrib« 
uted  to  it,  then  clearly  the  will  did  not  operate  on  the  estate, 
for  it  was  a  new  acquisition;  if  the  second,  then,  according  to 
the  authorities,  there  is  such  a  change  in  the  estate  as  amounts 
in  law  to  a  revocation  of  the  devise  of  the  mortgage.  We 
think  the  authorities  are  clear  and  decisive  on  this  point.  * '  If 
a  mortgagee,"  says  Roberts  on  Wills,  ''  after  making  his  will, 
forecloses  the  mortgage,  or  obtains  a  release  of  the  equity  of 
redemption,  the  mortgaged  lands  will  not  pass  inclusively,  un- 
der the  general  words,  lands,  tenements,  and  hereditaments, 
ooutained  in  the  will,  but  will  go  as  an  acquisition  or  purchase 
sabsequent  to  the  will,  to  the  testator's  heir  at  law:"  1  Bob.  on 
Wais,  93,  cites  1  Atk.  605;  2  Vem.  621;  1  Id.  3;  2  Vent. 
Sol;  3  P.  Wms.  62;  Co.  Lit.  203,  b.  n.  96;  8  Yes.  jun.  348;  4 
Id.  147. 

This  passage  in  Roberts  probably  is  grounded  upon  the  prin- 
ciple laid  down  in  the  books  cited,  that  mortgaged  lands  not 
passing  under  the  general  residuary  clause,  the  devise  is  not 
aided  by  the  subsequent  acquisition  of  an  unconditional  estate, 
and  therefore  may  not  strictly  be  founded  on  the  doctrine  of 
revocation.  But  there  are  other  cases  which  go  strongly  to 
maintain  the  position,  that  any  change  of  the  estate  of  much  less 
importance  than  the  conversion  of  a  mortgage  into  an  uncondi* 
tional  estate,  operates  in  law  as  a  revocation.  Lord  Hardwicke, 
in  the  case  of  Sparrow  v.  HardcasUe,  3  Atk.  798,  lays  down  the 
principle  broadly,  that  the  devisor  must  have  an  estate  in  the 
land  devised,  and  the  estate  must  remain  in  the  same  plight 
until  his  death,  for  the  least  alteration  by  any  act  of  his,  makes 
it  a  different  estate,  and  therefore  is  an  actual  revocation.  In 
3  P.  Wms.  166,  is  the  case  of  Martoood  v.  Tamer,  which  is  a 
strong  illustration  of  this  principle.  J.  S.,  having  a  lease  for 
three  lives,  devises  it,  and  afterwards  surrenders  the  lease  and 
takes  a  new  one  to  him  and  his  heirs  for  three  lives.  This  was 
held  to  be  a  revocation  of  the  devise.     So  in  the  cose  of  Ahnevf 


882  Ballabd  t;.  Oabteb.  [M 

v.  MiUer,  the  testator  derised  a  leasehold  estate  under  Magdalen 
college,  and  after  making  his  will,  renewed  his  lease  by  surren- 
dering  the  old  one  and  taking  a  new  one.  This  was  held  to  be 
a  revocation,  there  not  being  anything  which  amounted  to  a  re- 
publication. This  case  is  reported  in  2  Atk.  593.  A  vast  many 
other  cases  of  a  like  nature  may  be  found,  but  it  is  unnecessaiy 
to  cite  them,  they  all  maintaining  the  principle,  that  a  change 
of  the  estato  after  making  a  will  is  a  revocation. 

The  case  before  us  presented  much  stronger  features  of 
change  than  those  which  haye  been  cited,  or  others  in  the 
books.  The  testator,  at  the  making  of  the  will,  had  only  a 
mortgage  upon  the  estato,  to  secure  a  debt  of  about  one  half 
the  value.  After  making  the  will,  he  cancels  the  debt,  takes  a 
deed  without  condition,  paying  the  difference  in  value  between 
the  debt  and  the  estete.  The  mortgage,  though  not  in  fact 
canceled  or  destroyed,  must  be  considered  as  sunk  or  merged 
in  the  absolute  conveyance;  and  this  was  an  entirely  new  pur- 
chase, which  seems  to  have  no  legal  connection  with  the  mort- 
gage. If  it.  had,  and  the  mortgage  were  still  in  force,  the  ac- 
quisition of  an  indefeasible  estete  would  be  a  revocation,  accord- 
ing to  the  authorities. 

The  cases  cited  by  the  tenant's  counsel  go  principally  to  show 
that  where  the  testetor,  having  a  contract  for  the  sale  of  land 
to  him,  which  may  be  enforced  in  equity,  devises  the  land  and 
then  obtains  a  legal  title,  the  devise  will  hold.  This  is  un- 
doubtedly true,  but  upon  the  principle,  that  in  equity  what  is 
contracted  to  be  done  is  considered  as  done,  and  that  in  truth 
there  is  the  same  estate  before  and  after  the  legal  title  passes. 
There  is  no4)ontract,  however,  on  the  part  of  the  mortgagor,  that 
he  will  sell  the  land  to  the  mortgagee.  It  is  true,  that  by  the 
nature  of  the  contract,  there  is  a  right  to  acquire  a  legal  estete 
upon  foreclosure;  but  that  foreclosure  is  deemed  a  new  acquisi- 
tion. In  this  case  the  devisees  do  not  stend  so  well  as  they 
would  upon  a  foreclosure  by  the  testetor  after  making  his  will; 
for  the  transaction  of  the  thirty-first  of  March  can  be  viewed  in 
no  other  light  than  as  a  new  purchase  at  that  time. 

Tenant  defaulted. 


See,  88  to  construction  of  residuary  devise:  Read  v.  Payntt  2  Am.  Bee.  6S0l 
As  to  efifect  of  will  upon  land  subsequently  acquired,  see  JohmtUm  v.  Htad^ 
1  Am.  Dec.  690.  As  to  what  words  in  a  wiU  wiU  pass  real  estate^  see  tbt 
note  to  ToUir  v.  Tolarf  14  Id.  576.  On  the  subject  of  implied  revocationa  d 
devises,  see  the  note  to  Graves  v.  Sheldon,  15  Id.  659. 
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[0  FioxxBoro,  180.] 

Void  Fbobasb  Salb— Bights  Aoqxtirkd  bt  Purohasxb  at.— An  authonty 
to  an  administrator  to  sell  real  estate  of  the  deoeased  to  pay  debts 
baired  by  the  statute  of  limitations,  is  void,  and  a  porohaser  at  such 
saljB  aoqnires  no  title  to  the  property,  but  he  is  entitled  to  the  value  of 
fha  improvements  plaoed  by  him  on  the  land,  nnder  the  limitation  and 
seitlemont  act 

AoiioN  of  formedon  in  remainder.  Plea,  general  issue.  The 
tenants  prayed  that  the  increased  value  of  the  demanded  prem- 
ises, bj  reason  of  their  building  and  improvements,  might  be 
determined,  and  the  demandant,  that  a  jury  might  decide  the 
valae  of  the  land,  had  no  improvements  been  made  by  the 
tenants.  At  the  trial  it  appeared  that  T.  Pemberton,  by  his 
will,  devised  the  premises  to  Elizabeth  Wells  for  life,  re- 
mainder in  fee  to  demandant.  On  July  13, 1807,  Peter  Boe 
Dalton  was  appointed  executor  of  Pemberton's  will,  and  on  the 
twenty-seventh  he  gave  due  notice  of  his  appointment.  Dal- 
ton subsequently  died,  and  administration  de  bonis  non  on  Pem- 
berton's estate  was  granted  to  Wm.  Dodd,  in  August,  1813. 
On  Dodd's  application,  in  September,  1814,  to  sell  so  much  of 
the  real  estate  as  should  be  necessary  to  satisfy  a  judgment  re- 
covered in  March,  1814,  against  the  administrator  upon  a  bond 
executed  by  the  testator  in  favor  of  Abigail  Bassett,  license  was 
granted,  and  the  demanded  premises  were  sold  in  pursuance 
thereof  by  Dodd  to  the  tenants,  and  conveyed  to  them  by  deed 
dated  June  10, 1818.  Elizabeth  Wells  died  January  24,  1825, 
having  occupied  the  demanded  premises  from  June  10, 1818,  to 
her  death  by  leave  of  the  tenants.  The  tenants  claimed  to 
have  been  in  possession  from  June  10,  1818,  until  the  time  of 
the  trial.  Demandant  became  of  age  October  20, 1819.  The 
demandant  objected  that  the  debts  for  which  the  land  had  been 
sold,  were  barred  by  the  administration  statutes  of  limitations 
at  the  time  the  license  was  given  to  sell  the  lands,  and  that  he 
was  entitled  to  the  lands  devised,  clear  of  all  claims,  under  the 
limitation  and  settlement  acts,  because  the  proceedings  set  up 
were  void,  and  the  tenant  for  life  was  in  possession  under  the 
will,  until  January,  1825.  Verdict  for  tenants,  subject  to  the 
opinion  of  the  court. 

lincnsend,  for  demandant.  The  sale  to  the  tenants  was  void: 
Wellman  v.  Lawrence,  16  Mass.  829;  Emerson  v.  Thompson.  16 
Id.  429. 
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Adair,  contra.  The  license  to  sell  was  snffident  protection  to 
the  tenants;  you  can  not  go  behind  the  same:  St.  1783,  c.  32; 
Perkins  v.  Fairfield,  11  Mass.  227;  'LevereU  v.  Harris,  7  Id.  292; 
Bichmand  PetUioner  etc,  2  Pick.  567;  Ex  parte  Allen,  15  Mass.  58. 
As  to  the  limitation  and  settlement  act,  he  cited  NewhaU  t. 
Saddler,  17  Mass.  350. 

By  Court,  Wildb,  J.  Both  parties  claim  title  under  one 
Thomas  Pemberton,  who  it  is  admitted  died  seised  of  the  de- 
manded premises,  having  by  his  last  will  and  testament  deyised 
the  same  to  the  demandant  in  fee,  from  and  after  the  determin- 
ation of  the  estate  of  one  Elizabeth  Wells,  to  whom  the  same 
was  devised  for  life.  This  devise  took  effect,  and  the  estate 
vested  in  possession  in  the  demandant,  on  the  death  of  the  ten- 
ant for  life,  unless  the  provision  in  the  will  has  been  defeated 
by  a  sale  made  to  the  tenants  by  the  administrator  de  bonis  non 
on  the  estate  of  Pemberton,  so  that  the  case  turns  on  the 
authority  of  the  administrator,  and  the  regularity  of  his  pro- 
ceedings, in  relation  to  that  sale. 

In  July,  1807,  Dalton,  the  executor  of  Pemberton's  will,  was 
duly  appointed  to  administer  the  estate,  and  thereupon  gave 
notice  of  his  appointment  as  the  law  directs.  He  lived  and 
continued  to  administer  the  estate  until  September  8, 1811, 
more  than  four  years  having  elapsed  from  the  time  of  his  ap- 
pointment and  notice  given;  and  the  demandant  contends  that 
by  virtue  of  St.  1788,  c.  66,  the  lien  which  the  creditors  had  on 
the  real  estate  was  discharged. 

It  is  clear  that  if  an  action  had  been  commenced  against 
Dalton  by  a  creditor  after  the  expiration  of  four  years,  he  not 
having  complied  with  the  fourth  section  of  that  act,  the  execu- 
tor might  have  defended  himself  by  pleading  the  statute  in 
bar;  and  he  would  have  been  bound  so  to  plead.  If  he  had 
suffered  judgment  to  be  recovered  against  the  estate  of  the 
testator,  execution  could  not  have  been  lawfully  extended  on 
the  real  estate;  for  the  statute  was  intended  not  so  much  for 
the  relief  of  executors  and  administrators  as  for  the  benefit  of 
the  heirs:  Brown  v.  Anderson,  13  Mass.  203;  ScotiT.  Eancodk, 
Id.  162;  Ex  parte  AUen,  15  Id.  58. 

The  creditor's  claim  on  the  real  estate,  being  thus  extin- 
guished, could  not  revive  on  the  appointment  of  the  adminis- 
trator de  bonis  non:  Thompson  v.  Brown,  16  Mass.  172.  The 
real  estate,  therefore,  was  never  assets  in  his  hands,  and  he 
could  have  no  authority  to  dispose  of  it.  But  it  has  been 
argued  that  we  can  not  look  behind  the  license,  the  court  grant- 
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ing  it  haTing  jurisdiction  of  the  sabject-matter,  and  conse- 
qnently  their  decision  being  binding  and  conclugive  on  the 
heirs  and  dcTisees.  The  case  of  Perhina  v.  Fairfield,  11  Mass. 
227,  and  of  Leverett  ▼.  Harris,  7  Id.  292,  are  relied  on  in 
support  of  this  position.  Bat  we  think  those  cases  are  dis- 
tinguishable from  the  case  at  bar,  which  more  resembles  the 
case  of  Ifkompson  t.  Brown,  before  referred  to. 

In  the  case  of  LevereU  v.  Harris,  the  sale  by  the  administratrix 
had  been  made  twenty-seven  years  before  the  commencement 
of  the  action,  and  the  question  was  whether  after  such  a  length 
of  time,  during  which  the  vendee  remained  in  quiet  possession, 
evidence  should  be  received  to  impeach  the  proceedings  in  the 
pxobate  court,  and  to  contradict  the  certificate  of  the  judge  of 
probate,  that  the  personal  estate  was  insufficient  to  pay  the 
debts.  This  evidence  was  very  properly  rejected,  for  the  nec- 
essary consequence  of  admitting  such  evidence  would  have 
been  to  open  the  account  of  the  administratrix,  and  to  re- 
examine the  proceedings  in  the  probate  court  touching  a  matter 
of  which  it  clearly  had  jurisdiction. 

In  the  case  of  Perkins  v.  Fairfield,  the  estate  of  the  deceased 
had  been  represented  insolvent,  and  the  certificate  of  the  judge 
of  probate  was  founded  on  the  list  of  claims  allowed  by  the 
commissioDers.  One  of  these  had  been  afterward  reduced  by 
a  trial  at  law,  so  that  the  proceeds  of  the  real  estate  exceeded 
the  amount  of  claims  thus  reduced,  and  the  attempt  was  to  set 
aside  the  sale  as  void  on  account  of  this  excess.  But  the  sale 
was  held  valid. 

These  cases  may  be  supported  without  asserting  that  in  all 
cases  the  license  of  court  is  conclusive.  There  is  an  evident 
distinction  between  a  mistake  made  by  a  court  having  jurisdic- 
tion of  the  subject-matter,  and  the  decision  of  a  court  not  hav- 
ing cognizance  of  the  case.  In  the  case  of  Perkins  v.  Fxirfield, 
the  court  had  jurisdiction,  and  when  the  license  was  granted, 
the  amount  of  sales  authorized  was  correct,  and  after  the 
amount  of  claims  allowed  had  been  reduced,  still  the  court  had 
jurisdiction.  The  license  was  in  no  respect  erroneous,  except  in 
the  amount  of  sales  allowed.  A  case,  therefore,  was  made  out 
to  which  the  jurisdiction  of  the  court  did  by  law  attach;  and 
the  mistake  of  the  court  in  authorizing  a  sale  of  more  property 
than  was  necessary,  was  not  to  be  corrected  by  vacating  the 
whole  sale. 

But  in  the  case  under  consideration,  it  appears  that  the  court 
granting  license  to  the  administrator  had  no  jurisdiction  of  the 
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Bubject-matter;  for  if  the  administrator  had  no  right  to  Bell, 
the  estate  not  being  assets  in  his  hands,  the  court  had  no  cog- 
nizance of  the  case,  and  the  license  was  merely  Toid.  It  was 
not  a  case  for  deliberation  or  decision.  The  license  could  give 
no  authority  to  the  administrator,  who  might  as  well  have  been 
licensed  to  sell  the  lands  of  a  stranger.  To  make  an  adminis- 
trator's sale  valid,  the  right  of  the  administrator  to  sell,  and 
the  license  of  the  court  must  coincide:  Thompson  v.  Brawn,  16 
Mass.  180.  We  are,  therefore,  of  opinion  that  the  demandant 
is  entitled  to  recover,  subject,  however,  to  the  provisions  of  the 
limitation  and  settlement  act,  to  the  benefit  of  which  the  ten- 
ants are  clearly  entitled.  It  is  no  objection  to  their  claim  that 
they  entered  during  the  continuance  of  the  estate  of  the  tenant 
for  life,  and  that  the  demandant's  title  did  not  accrue  until 
within  six  years  from  the  commencement  of  the  action.  The 
shifting  of  the  legal  title  does  not  affect  the  tenant's  possession, 
and  as  they  have  had  actual  possession  for  more  than  six  years, 
they  are  entitled  to  the  benefit  of  the  statute. 

The  verdict  is  accordingly  to  be  set  aside,  and  a  verdict  en* 
tered  for  the  demandant;  and  by  agreement  of  the  parties,  an 
assessor  will  be  appointed  to  ascertain  the  increased  value  of 
the  land  by  reason  of  the  tenant's  buildings  and  improvements, 
and  also  what  would  have  been  the  value  had  no  such  build- 
ings and  improvements  been  made.  Judgment  to  be  rendered 
according  to  the  report  of  the  assessor,  and  the  provisions  of 
the  statute. 
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Navioablb  Rivers — What  are. — ^Rivers  are  considered  navigable  as  far  ai 
the  tide  ebbs  and  flows,  and  not  navigable  above  that  point. 

RiOHT  OF  FiSHXRT  in  a  navigable  river  is  common  to  all,  subject  to  govern- 
mental regulations. 

Rtpartan  Owners — ^Rights  of,  dt  Rivers  not  Navigable. ^The  {ttoprietor 
of  the  adjoining  soil  has  the  exclusive  right  of  fishery  in  front  of  his  land 
to  the  thread  of  the  stream,  in  a  river  not  navigable,  subject  to  legisla- 
tive regulations;  but  this  right  does  not  carry  with  it  the  right  to  prevent 
the  passage  of  fish  to  the  lakes  and  ponds,  for  increase  of  the  species. 

Indictable  Offense  at  Coicmon  Law. — Obstructing  the  passsge  of  fish  by  a 
dam  built  across  a  river  not  navigable,  was  not  indictable  at  the  commoo 
law,  but  recourse  must  be  had  to  the  statutory  remedy. 

PuBLio  Easement. — ^The  public  have  an  easement  for  passing  boats  in  riven 
which  are,  in  fact,  navigable  above  the  ebb  and  flow  of  the  tide. 

IvDiOTMENT  for  a  nuisance,  by  erecting  a  dam  across  the  Con- 
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necticat  liTer^  between  Northampton  and  South  Hadley.  The 
indictment  alleged  that  the  river,  at  that  part  of  it,  was  a  public 
riyer,  and  that  by  said  dam,  boats,  etc. ,  had  been  prevented  from 
going  up  and  down  the  river,  and  the  passage  of  salmon  and 
other  fish  up  the  river  had  been  obstructed,  and  the  adjacent 
meadows  covered  with  stagnant  water,  endangering  the  health 
and  lives  of  the  neighboring  inhabitants.  At  the  trial,  the  de- 
fendant objected  that  this  being  an  indictment  at  the  common 
law,  the  dam  could  not  be  considered  as  a  nuisance,  on  account 
of  the  obstruction  to  the  passage  of  the  fish;  but  the  judge  in- 
structed the  jury  that  they  might  find  a  verdict  against  defend- 
ant, if  they  should  be  of  the  opinion  that  the  fish  were  obstructed 
in  their  passage  up  and  down  the  river,  although  the  dam  was 
no  obstruction  to  the  passage  of  boats,  and  did  not  endanger 
the  health  of  citizens  living  in  the  vicinity.  The  jury  returned 
a  verdict  against  defendant,  and  stated  that  they  found  that  the 
dam  was  no  obstruction  to  the  passage  of  boats,  and  that  it  did 
not  endanger  the  citusens'  health,  but  that  it  was  an  obstruction 
to  the  passage  of  the  fish. 

Bliss  and  Strang^  for  defendant.  Obstructing  the  passage  of 
fish  by  a  dam  built  across  a  river  not  navigable,  was  not  an  offense 
indictable  at  the  common  law:  Anc.  Oharters,  etc.,  148;  Hale's 
treatise,  De  Jure  Maris,  in  Hargr.  Law  Tr.,  6,  6,  8,  11;  People 
V.  FlaU,  17  Johns.  211  [8  Am.  Dec.  882];  Adams  v.  Pease,  2 
Conn.  481;  Hooker  v.  Cummings,  20  Johns.  90;  Stoughion  v. 
Baker,  4  Mass.  622  [3  Am.  Dec.  236];  CommonweaJUh  v.  KnowU 
Um,  2  Id.  530;  GommonweaJUh  v.  Buggies,  10  Id.  391;  Common- 
weaJUk  V.  Gharlestown,  1  Pick.  180  [11  Am.  Dec.  161];  2  Hawk. 
P.  C,  c.  75;  4  Bl.  Com.  167;  Bac.  Abr.,  Nuisance,  A.;  James  v. 
Eayward,  W.  Jones,  221;  Hind  v.  Manfield,  Noy,  103;  Bex  v. 
Bmiik,  8  Eeb.  640, 759;  Case  of  Chester  Mill,  10  Co.  137,  b;  Com. 
Dig.,  Prerogative,  D.,  50;  Bex  v.  Smiih,  2  Doug.  441;  Prov.  Stat. 
8  Ann.,  c.  8;  13  Geo.  I,  c.  9;  15  Geo.  II,  c.  6;  17  Id.  c.  5;  19  Id. 
c.  2. 

Davis,  Soliciior^eneraL  The  obstruction  of  the  passage  of 
fish  was  a  naisance  indictable  at  the  common  law;  Prov.  Stat. 
8  Ann.  c,  3;  Commonwealth  v.  Buggies,  10  Mass.  393;  Weld  v. 
Hornby,  7  East,  195;  Stoughion  v.  Baker,  4  Mass.  627  [3  Am.  Dec. 
236];  Coolidge  v.  Williams,  Id.  140;  Commonwealth  v.  Charles- 
town,  1  Pick.  182  [11  Am.  Dec.  161  ] ;  Shaw  v.  Crawford,  10  Johns. 
238. 

By  Court,  Pabxeb,  C.  J.  [after  stating  the  case]:    So  that 
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the  qaestioii  we  haye  to  determine  is,  whether  the  erection  and 
oontinoance  of  a  dam  across  Oonnecticat  riyer^  whereby  the 
passage  of  fish  ap  the  riyer  is  obstructed,  is  indictable  as  a  nui- 
sance at  common  law,  it  not  being  ayerred  to  be  contraiy  to  any 
statute  of  the  commonwealth. 

It  has  been  argued  by  the  solicitor-general  that  the  C!onnecti- 
cut  is  a  public  nayigable  riyer,  which  all  the  citizens  haye  a  right 
to  use,  as  well  for  the  purpose  of  taking  fish  therein,  as  for 
transportation  of  water  craft  up  and  down  the  same;  so  that 
any  obstruction  to  either  of  those  uses  is  contrary  to  law,  and  a 
nuisance.  It  does  not  appear  by  the  facts  reported,  or  by  the 
yerdict,  whether  at  the  place  where  the  dam  is  built  the  riyer  is 
nayigable  or  not;  we  may  take  it  for  granted,  howeyer,  that  the 
place  is  aboye  the  flowing  and  ebbing  of  the  tide,  and  that  being 
the  case,  it  is  not  a  navigable  riyer  there,  within  the  meaning  of 
the  term  navigable  as  understood  by  the  common  law.  The 
doctrine  of  Lord  Hale,  as  laid  down  in  his  treatise,  De  Jure 
Maris ^  has  been  approyed  of  and  adopted  as  the  law  of  England, 
of  New  York,  Connecticut,  and  of  this  commonwealth;  and  he 
divides  rivers  into  two  classes,  navigable  and  not  navigable. 
They  are  considered  navigable  where  the  tide  ebbs  and  flows, 
and  not  navigable  above  that  point.  The  former  belong  to  the 
sovereign  or  public,  the  latter  may  be  the  subject  of  private  prop- 
erty. In  the  former  the  fishery  is  common  to  all  the  subjects, 
under  such  restraints  as  the  government  may  impose;  in  the  latter 
it  belongs  to  the  owners  of  the  soil  adjoining  to  and  under  the 
river,  for  the  owner  of  the  land  is  owner  to  the  thread  of  the 
river,  usque  ad  flam  medium  aquas:  vide  Hargr.  Law  Tracts,  6, 
7,  8;  Davies  Bep.  152;  The  People  y.  FlaU,  17  Johns.  209  [8 
Am.  Dec.  882];  Adama  v.  Pease,  2  Conn.  681;  Carter  y.  Murcoi, 
4  Burr.  2162. 

This  doctrine,  howeyer,  is  denied  in  Pennsylyania  to  be  ap- 
plicable to  their  great  rivers,  for  they  are  considered  pubUo 
property  in  regard  to  all  their  uses,  whereyer  they  can  be  ap- 
plied to  any  public  benefit,  whether  the  tide  ebbs  and  flows  then 
or  not;  so  that  in  that  state  the  fishery  in  the  rivers,  as  well  tm 
in  the  sea,  is  common  to  all  the  citizens.  We  do  not  consides 
ourselves  at  liberty  to  depart  from  the  common  law  in  this  re 
spect,  any  further  than  the  ancient  usages  and  course  of  legi 
lation  in  this  commonwealth  will  justify  us.  And  to  a  certain 
extent,  without  doubt,  tae  property  of  the  owners  of  the  land  on 
the  banks  of  rivers  is  qualified  as^di  by  the  same  common  law 
itself,  as  by  the  ancient  customs  and  l«p^«lation  of  our  own 
goyemmenv 
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The  right  of  passage  and  of  traneportation  upon  rivers  not 
Btriotlj  navigable  belongs  to  the  public  by  the  principles  of  the 
common  law;  but  the  right  of  fishery  remains  unrestricted,  so 
that  each  proprietor  of  the  land  adjoining  has  a  seTeral  or  ex- 
clasiTe  right  of  fishery  in  the  river,  immediately  before  his  land, 
down  to  the  middle  of  the  river,  and  may  prevent  all  others 
from  participating  in  it,  and  will  bave  a  right  of  action  against 
any  who  shall  usurp  the  exercise  of  it  without  his  consent. 

And  yet  it  appears  that  this  common  law  right  of  several 
fishery  in  the  owners  of  land  bordering  on  rivers  not  navigable, 
is  subject  to  a  reasonable  qualification,  in  order  to  protect  the 
rights  of  others,  who,  in  virtue  of  owning  the  soil,  have  the 
same  right,  but  might  lose  all  advantage  from  it,  if  their  neigh- 
bors below  them  on  a  stream  or  river  might  with  impunity 
wholly  impede  the  passage  of  fish  into  the  lakes  or  ponds, 
where  they  by  instinct  prepare  for  the  multiplication  of  the 
species.  This  restriction  is  founded  upon  that  universal  priuci- 
ple  of  every  just  code  of  laws:  Sic  utere  tuo  ut  alienum  non 
Icedas,  Upon  the  same  principle,  that  the  exclusive  property  in 
the  banks  and  bed  of  a  river  is  subject  to  the  public  easement 
on  the  waters,  the  right  of  several  fishery  is  limited  to  the  tak- 
ing of  fish,  but  does  not  carry  with  it  the  right  to  hinder  the 
passing  of  them  above,  that  other  owners  may  be  prevented 
from  enjoying  a  similar  privilege. 

This  doctrine  is  fully  recognized  by  the  court  of  king's 
bench,  in  the  case  of  Weld  v.  Hornby,  7  East,  194.  The  plaint- 
iff in  that  case  being  possessed  of  a  sole  and  several  fishery  in 
a  small  stream  not  navigable,  undertook  to  convert  a  brush 
weir,  through  which  some  of  the  fish  might  and  did  escape, 
into  a  solid  stone  weir,  which  was  wholly  impervious.  This 
was  determined  to  be  a  nuisance,  because  it  obstructed  the 
passage  of  fish  higher  up  the  stream.  So  that,  perhaps,  there 
is  no  doubt  but  that  the  erection  of  the  dam  complained  of  in 
this  case,  would  be  an  offense  at  common  law;  and  the  rather, 
because  the  Connecticut  is  a  large  river,  extending  through 
several  states,  and  its  banks  are  thickly  settled,  so  that  a  great 
population  is  interested  in  the  preservation  of  the  fish  which 
frequent  the  river. 

But  the  common  law  in  regard  to  this  subject  has  been 
essentially  altered  by  successive  legislative  acts,  from  the 
earliest  settlement  of  our  country,  as  well  under  the  colonial 
and  provincial,  as  under  the  present  form  of  government.  And 
the  rights  of  the  citizens  of  the  commonwealth,  as  well  as  th< 
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penalties  to  which  they  may  be  subject,  are  to  be  determinecl 
by  the  effect  and  according  to  the  form  of  this  legishition, 
rather  than  by  the  ancient  common  law. 

One  of  the  earliest,  and  it  seems  the  most  frequently  oc« 
curring  subjects  of  legislation  has  been  that  of  the  fisheries  in 
the  numerous  streams  which  communicate  with  the  ocean,  in 
this  commonwealth.  Though  a  source  of  profit  and  support  to 
multitudes  of  people,  it  was  found  also  to  be  a  fruitful  source 
of  disorder  and  contention  growing  out  of  the  conflicting  rights 
of  individuals,  as  well  as  of  towns,  which,  by  being  owners  of 
land,  became  owners  of  the  banks  of  rivers  which  afforded  con- 
venience for  fishing.  The  regulations  which  have  been  deemed, 
from  time  to  time  expedient,  qualify  and  restrain  private  rights 
on  these  subjects;  but  beyond  these  regulations,  the  right  of 
property,  according  to  the  principles  of  the  common  law,  is 
left  unaffected.  And  furthermore,  even  where  the  restriction 
exists  at  the  common  law,  the  course  of  legislation  has  been 
such  as  to  prescribe  and  limit  the  penalties  for  disregarding 
it,  so  as  to  exclude  the  common  law  entirely  in  relation  to  them. 

Thus  by  Frov.  St.  8  Ann.,  c.  8,  all  persons  are  prohibited 
from  placing  in  or  across  rivers  or  streams,  any  fixed  implement 
or  machine  by  which  the  free  passage  of  fish  may  be  obstructed. 
And  by  Prov.  St.  15  Geo.  II.,  c.  6,  it  is  required  of  those  who> 
build  dams  across  streams  or  rivers,  to  keep  open,  during  a  cer- 
tain period,  sluiceways  or  passages  for  the  fish  to  pass  through. 
These  statutes  assert  the  right  of  the  public  to  regulate  the  mode 
of  taking  fish,  even  in  private  or  several  fisheries;  and  they 
also,  by  implication,  recognize  the  right  of  proprietors  to  erect 
dams  and  other  works  on  rivers  or  their  banks,  provided  a  passage 
is  left  through  them  at  certain  portions  of  the  year  for  the^ 
escape  of  the  fish. 

By  the  St.  8  Ann,  above  cited,  the  erection  of  certain  obstruc- 
tions is  declared  to  be  a  nuisance,  and  by  a  particular  procesa 
therein  specified,  such  obstructions  are  to  be  abated;  but  those* 
obstructions  are  not  dams  erected  for  permanent  use,  but 
hedges,  weirs,  fish-garths,  stakes  and  kiddles,  which,  though 
not  permanent,  may  occasion  an  entire  interruption  of  the  pas- 
sage of  the  fish;  and  there  is  a  special  exception  of  dams  erected 
for  the  use  of  mills.  But  by  St.  15  Geo.  II. ,  there  is  an  implied 
grant  or  recognition  of  the  rights  of  proprietors  to  erect  and 
maintain  dams,  provided  they  secure  a  passage  for  the  fish  by 
sluices,  etc.,  during  the  season  when  they  are  accustomed  to 
ascend  the  streams.    This  legislative  provision,  though  altering^ 
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is  not  oontraxy  to  the  common  law,  for  by  that  the  proprietors 
of  banks  might  make  such  obstractions  as  were  necessary  to  the 
taking  of  fish,  leading  room  enough  for  some  of  them  to  escape 
and  ascend  the  streams.  The  statute  only  ascertains  the  mode 
in  which  this  restriction  shall  be  enforced,  and  provides  the  pen- 
alty for  neglecting  or  violating  it.  But  it  is  plain  that  the  mere 
erecting  or  continuing  a  dam  whereby  fish  may  be  obstructed, 
is  no  longer  an  offense,  for  that  would  be  committed  by  an  erec- 
tion, however  necessary,  for  any  profitable  use  of  the  fishery. 
The  offense  consists  only  in  having  a  dam,  without  providing  a 
convenient  passage  for  the  fish  during  two  or  three  months  in 
the  year,  and  the  remedy  where  this  requisition  is  not  observed, 
is  totally  different  from  that  which  exists  at  common  law  for  a 
nuisance.  Instead  of  abating  a  dam  which  is  found  to  be  de- 
ficient, the  statute  provides  a  pecuniary  mulct,  and  gives  power 
to  certain  municipal  officers  to  supervise  the  public  intereste, 
and  see  to  the  execution  of  the  law. 

It  follows,  we  think,  clearly,  that  an  indictment  as  at  common 
law  for  a  nuisance  cannot  be  maintained,  but  that  if  the  dam 
should  be  continued  without  opening  through  it,  at  the  proper 
season,  a  passage  way  for  the  fish,  the  proprietors  will  be  sub- 
ject to  the  penalty  provided  by  the  statute. 

The  judgment,  therefore,  is  arrested,  and  the  defendant  dis- 
charged. 

In  Pemuylvmnia  large  rivers,  althongli  the  tide  does  not  ebb  and  flow,  are 
ooDBidered  navigable:  Canon  v.  Blazer,  4  Am.  Deo.  463.  In  New  York  the 
mle  is  otherwise:  Palmer  v.  MulUgan^  2  Id.  270.  See  generally  as  to 
what  rivers  are  navigable:  Arnold  v.  Ifundy,  10  Id.  356,  note  365; 
Caiee  v.  WadUngton,  Id.  699;  Hooker  v.  Cumminge,  11  Id.  249,  note  253. 
As  to  fishery  rights  in  navigable  rivers,  see  Caraon  v.  Blaxer,  4  Id.  463; 
Poei  V.  Munn,  7  Id.  570;  Browne  v.  Kennedy,  9  Id.  503;  Arnold  v.  Mttndy,  10 
Id.  366;  HookerY.  Otmminge,  11  Id.  249,  note  253. 


Watt  v.  Maxweuj. 

[6  Pzoszania,  317.] 
BmnvGi— Iroompbiknt,  Objection  to,  when  Waived.  ^An  objeotion  to 

evidence  as  incompetent  is  waived  unless  made  when  the  evidence  ia 

ofiered. 
Deed  or  Kok  Cqkpos  Mentis. — ^The  deed  of  a  person  non  eompoe  mentie,  is 

voidable  nnless  such  person  has  a  guardian,  and  if  so^  the  deed  is  void. 

CoTBNANT  on  a  deed  from  defendant's  intestate.  Wilder,  to- 
plaintiff,  dated  March  15, 1821,  containing  the  usoal  covenant 
of  seisin,  a  breach  of  which  was  alleged.    Issue  joined  on  the 
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plea  that  Wilder  was  seised.  Defendant,  to  prove  seisin  of 
Wilder,  offered  in  evidence  a  deed  to  him  from  Dorothy  Kemp, 
dated  May  24, 1819.  It  appeared  that  in  June,  1818,  upon  an 
inquisition  had,  it  was  certified  that  Dorothy  was  unable  to  take 
care  of  herself,  and  the  probate  judge  appointed  guardians 
over  her,  but  without  her  having  any  notice  of  the  inquisition. 
Defendant  objected  that  such  proceedings  were  insufficient  to 
avoid  Dorothy's  deed,  and  the  judge  so  held.  Evidence  was 
introduced  by  plaintiff  that  at  the  date  of  the  deed  Dorothy  was 
non  compos  menlis,  and  by  defendant,  to  show  that  she  was 
capable  of  transacting  her  business.  The  jury  were  instructed 
that  they  might  consider  the  probate  court  proceedings,  but 
that  they  were  not  conclusive  to  show  that  Dorothy  was  non 
compos  mentis.  Verdict  for  plaintiff,  but  if  the  judges'  decisions 
were  wrong  a  new  trial  was  to  be  granted. 

Ashmuny  for  the  defendant.  The  proceedings  of  the  probate 
court  were  void  because  it  was  not  alleged  that  Dorothy  Kemp 
was  non  compos  mentis,  and  because  she  had  no  notice  of  the  in- 
quisition: Chase  v.  Hathaway,  14  Mass.  222;  CilUsy.  Haskins, 
9  Id.  643.  That  the  deed  of  a  person  non  compos  was  voidable, 
not  void:  2  Blk.  Com.  29;  Com.  Dig.,  Idiot,  D  2. 

Wells,  for  the  plaintiff. 

By  Court,  Pabkeb,  C.  J.  The  decree  of  the  court  of  probate, 
granting  letters  of  guardianship,  is  void,  because  it  does  not 
appear  that  any  notice  was  given  to  the  subject  of  it  before  the 
inquisition  taken ;  nor  is  there  any  judgment  or  decree  ascer- 
taining that  she  was  non  compos.  Probably  the  proceedings  of 
the  probate  court  would  have  been  rejected  from  the  evidence, 
if  a  motion  to  that  effect  had  been  made  at  the  trial.  They 
were  objected  to  only  as  proving  conclusively  the  incapacity  of 
Dorothy  Kemp,  and  the  objection  was  sustained  by  the  court;  but 
the  proceedings  remained  in  the  case  and  made  part  of  the  evi- 
dence committed  to  the  jury.  A  new  trial  is  not  necessarily  to 
be  granted  because  evidence  has  been  introduced  into  a  cause, 
which,  if  liable  to  objection,  ought,  upon  motion,  to  have  been 
rejected,  not  even  if  such  evidence  is  commented  upon  by  the 
judge;  for  it  sometimes  happens  that  evidence,  which  would  be 
inadmissible  if  objected  to,  is  admitted  by  consent,  and  if  the 
judge  is  not  called  upon  to  decide  on  its  competency,  it  ought 
to  be  considered  as  tacitly  assented  to.  If  this  were  not  the 
rule,  it  would  be  in  the  power  of  parties  to  put  the  adversaiy  to 
expense  and  delay  by  trying  the  chance  of  a  verdict  in  theii 


Sept.  1827.]  Wait  v.  Maxwell.  393 

favor,  and  if  they  fail  of  obtaining  a  new  trial,  which  would  be 
injurious  to  the  rights  of  the  parity  gaining  the  verdict. 
Besides,  if  the  evidence  offered  is  objected  to,  it  may  be 
supplied  by  other  evidence,  or  the  party  who  offers  it  may 
abandon  his  cause  in  that  stage  of  the  proceedings  without 
incurring  additional  expense.  It  should  be  understood,  there- 
fore, that  unless  the  court  is  moved  for  the  rejection  of  evi- 
dence, it  must  be  considered  that  all  objections  are  waived,  and 
that  no  relief  can  be  had  after  the  verdict,  on  the  ground  of  the 
incompetency  or  informality  of  the  evidence.  And  the  same 
rule  will  be  observed  in  relation  to  the  charge  of  the  judge 
respecting  such  evidence,  if  he  is  not  specially  asked  to  con- 
sider it  as  not  belonging  to  the  case,  on  account  of  inadvertency 
in  the  counsel  in  suffering  it  to  pass  without  objection. 

We  are  satisfied,  however,  that  the  verdict  has  been  returned 
upon  a  wrong  principle,  and  that  it  is  within  the  discretion  of 
the  court  to  grant  a  new  trial,  notwithstanding  the  point  on 
which  we  decide  was  not  distinctly  raised  at  the  trial.  The 
deed  of  Dorothy  Kemp  was  not  void,  but  only  voidable.  It 
conveyed  a  seisin  to  the  grantee,  defeasible  by  her,  her  heirs  or 
devisees,  when  entry  should  be  made  to  avoid  it.  The  issue 
therefore  was  maintained  by  the  defendant,  for  the  only  point 
was  whether  Wilder  was  seised  when  he  conveyed  to  the 
plaintiff.  It  is  very  clear  that  he  was,  according  to  the  effect 
given  to  deeds  of  bargain  and  sale  by  our  statute.  Had 
Dorothy  been  actually  under  guardianship  when  she  made  the 
deed,  it  would  have  been  otherwise,  as  the  decree  and  letters 
of  guardianship  would  have  taken  from  her  all  capacity  to  con- 
vey; but  there  was  no  such  decree  or  letters,  the  whole  pro- 
ceedings on  that  subject  being  null  and  void;  so  that,  the  pre- 
sumption of  law  was  in  favor  of  her  capacity,  and  her  deed  was 
valid,  until  by  entry  or  action  the  grantee  was  ousted,  or  the 
deed  avoided. 

We  think,  as  the  rule  of  damages  would  be  different  on  the 
other  covenants  in  the  deed,  there  ought  to  be  a  new  trial,  with 
leave  to  the  plaintiff  to  amend,  by  adding  a  count  or  counts 
on  the  other  covenants,  and  that  if  the  defendant  prevails,  he 
should  recover  no  costs  for  the  term  at  which  the  former  trial 
was  had. 

New  trial  granted. 

The  deed  of  a  peraon  deaf  and  damb  is  not  troid:  Brown  v.  Brcwn^  8  Am. 
Dee.  187. 

LiABnjTT  or  Insavb  Pxbsonb  and  Idzois  on  Contbaots:  See  note  to 
Jodeton  v.  Kmg^  16  Am.  Deo.  36L 
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[SPzomoiro.SSQ.] 
jMTMBMSr  or  MOBTOAGOK  iJn>  OF  HiS  SbCOITD  AHD  TBIBD  MofiTQAGEBft. — 

A  mortgagor's  interest  is  labject  to  sale  and  transfer,  and  the  intereai 
which  his  seoond  mortgagee  acquires  is  the  right  to  redeem  from  the 
first  mortgage,  and  the  interest  which  the  third  mortgagee  haa  is  to 
redeem  the  second  mortgage  by  performing  the  conditions  thereof,  and 
thereby  acquire  the  right  to  redeem  in  like  manner  from  the  first  mort- 
gage, and  having  performed  the  conditions  of  the  first  and  seoond  naort- 
gages,  the  holder  of  the  third  mortgage  becomes  entitled  to  the  poaaes- 
aion  of  the  mortgaged  estate  as  the  holder  of  the  three  mortgages. 

JoXNDXB  OF  MoBTGAOKBS  IK  A  BiLL  TO  Redebk. — ^Where  F.  was  first 
mortgagee,  C.  was  second  mortgagee,  and  C,  8.  &  W.  were  third  mort- 
gagees, and  0.  assigned  to  F.  the  second,  and  all  his  interest  in  the  third 
mortgage,  it  was  held  that  S.  and  W.  could  maintain  an  action  to  redeem 
without  joining  C.  as  a  party  plaintiff,  and  that  they  could  have  done 
so,  even  if  C.  had  not  assigned,  for  as  to  the  second  mortgage  his  in- 
terest was  adverse  to  theirs.  It  was  also  held  that  redemption  ooold  be 
made  from  F.  by  tendering  him  the  amount  of  the  first  and  seoond 
mortgages. 

Thb  Rights  or  Assigkeb  or  a  Mortgaob  are  not  superior  to  those  of  his 
assignor.  Hence,^  where  C,  S.  ft  W.  were  joint  mortgagees  nnder  a 
third  mortgage,  and  G.  assigned  to  F.  a  prior  mortgage,  it  was  held  that 
F.  did  not  thereby  acquire  the  right  to  apply  the  rents  and  profits  of 
the  estate  to  the  payment  of  the  last  mortgage,  nor  to  demand  from  S. 
and  W.  the  payment  of  G.*s  one  third  of  the  third  mortgage  as  well  as 
the  whole  of  the  prior  mortgages  held  by  F. 

A  Cbbditob  can  not  bb  Rbquibkd  to  Aookft  a  part  of  a  debt  which  has 
not  become  due. 

A  MoBTOAGBB  WHO  HAS  Entbbed  FOB  GoiTDiTiON  broksQ  foT  nou-psyment 
of  interest,  is  not  obliged  to  accept  payment  of  principal  not  yet  doe; 
but  the  mortgagor  has  the  right  to  regain  possession  and  protect  his  es- 
tate by  paying  or  tendering  the  interest  due. 

PowxB  or  Goubt  in  Fobeclobube. — ^A  court  of  equity  has  power  to  make 
any  decree  necessary  to  complete  justice  between  the  parties;  and  exe- 
cution may  be  awarded  at  once  or  at  some  future  time^  as  equity  may 
require. 

A  Tendeb  or  Pbikgipal  and  Intbbbst,  when  only  the  latter  was  due,  is 
good,  unless  the  creditor  shows  a  willingness  to  accept  the  amount  dae. 

Ir  F.,  S.,  AND  W.  ABB  Go-tenants  or  a  Juniob  Mobioaob,  and  F.  owns 
a  prior  mortgage  in  severalty,  if  S.  and  W.  bring  an  action  to  redeem, 
they  must  pay  the  whole  of  the  prior  mortgages,  and  if  they  do  aoi, 
they  will  hold  the  whole  premises,  unless  F.  chooses  to  reimburse 
them  for  his  proportion  of  the  moneys  so  paid. 

Costs  abb  Allowed  at  Law,  although  the  plaintiff  recovexs  a  part  only  of 
his  demand;  unless  the  defendant  prior  to  the  cobmienoement  of  the  ac- 
tion tendered  the  sum  due. 

Ik  Equht,  Costs  abb  Awabdbd,  in  the  discretion  of  the  courts  to  eitlier 
party  as  justice  may  require;  but  the  litigant  who  suooeeds  in  equity  is 
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prima  /ode  entitled  to  his  ooets;  and  the  one  who  fails  mnct  show 

affirmatively  aome  reason  why  costs  shoald  not  be  allowed  against  him. 
A  MoKTOAOix  ALWAYS  Rbooykrs  his  costs,  unless  it  appears  that  the  suit 

was  oocasioned  by  his  unreasonable  or  frandnlent  condnct,  in  which  case 

he  is  liable  for  the  costs. 
Gosn  nr  Equxtt  where  both  parties  are  in  fault  will  not  be  allowed  to 

either. 

Bill  in  equity  by  subsequent  mortgagees  to  redeem  from  two 
prior  mortgages,  and  to  compel  the  release  thereof.  On  the 
trial,  the  following  facts  were  proved:  In  June,  1821,  Joseph 
Winship  made  a  mortgage  deed  to  the  defendant  Frost,  to  se- 
cure two  notes  previously  executed.  In  February,  1822,  the 
same  mortgagor  executed  a  second  mortgage  to  one  Garew,  who 
assigned  it  to  the  defendant  Frost.  In  June,  1823,  the  mort- 
gagor made  a  third  mortgage  to  Garew,  and  the  plaintiffs,  A. 
Saunders  and  D.  Winship,  to  secure  Garew  and  D.  Winship 
for  their  liability  as  sureties  on  a  note  to  the  Hartford  bank, 
and  to  secure  Garew  as  surety  on  a  note  to  the  Springfield  bank; 
and  to  secure  a  note  to  D.  Winship  for  five  hundred  and  sixty- 
eight  dollars,  and  another  note  given  to  Saunders  for  five  hun- 
dred and  fifty-six  dollars.  In  September,  1825,  Garew  assigned 
all  hia  interest  in  the  third  mortgage  to  Frost. 

The  defendant.  Frost,  in  August,  1823,  took  and  thereafter 
held  possession  of  the  mortgaged  premises  for  condition  broken, 
by  the  non-payment  of  the  interest  due  on  his  two  notes.  As 
mortgagee  in  possession,  he  had  collected  about  two  hundred 
and  sixty-six  dollars,  and  had  expended  about  fifty  dollars,  in- 
cluding six  dollars  and  seventy-five  cents  paid  for  insurance, 
and  six  dollars  and  sixty-two  cents  for  making  an  aqueduct 
for  the  accommodation  of  the  house,  there  being  no  well  on  the 
premises. 

In  April,  1826,  the  plaintiffs  tendered  the  defendant  eight 
hundred  dollars,  to  redeem  the  premises  from  the  first  two 
mortgages.  Afterwards,  but  subsequently  to  the  commence- 
ment of  the  suit,  J.  Winship  conveyed  to  plaintiff  his  remain- 
ing interest  in  the  mortgaged  realty. 

WiUard,  for  the  defendant,  contended;  1.  That  two  tenants 
in  common  cannot  join  in  a  real  action :  Behoboth  v.  Hunt,  1 
Pick.  224;  litt.  sees.  811,  312;  2.  That  one  of  the  defendant's 
notes  not  having  become  due,  he  could  not  be  compelled  to  receive 
the  money  and  release  the  mortgages;  that  the  plaintiffs  did  not, 
as  they  ought  to  have  done,  tender  the  interest  alone;  that  the 
defendant  was  in  possession  under  his  general  right  as  mortgagee 
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M  well  as  for  the  breach  of  one  of  the  conditions;  Colman  y. 
Packard,  16  Mass.  89;  WUder  v.  Houghton,  1  Pick,  89;  Perkim 
V,  puts,  11  Mass.  180;  that  the  plaintiffs  ought  not  to  recover 
seisin  and  possession  while  any  sum  remains  unpaid :  Taylor  y. 
Tovonsend,  6  Mass.  264  [5  Am.  Dec.  107 J;  8.  That  the  defendant 
had  the  right  to  apply  the  rents  and  profits  to  the  debt  secured 
by  the  third  mortgage;  that  a  subsequent  mortgagee  may  have 
the  rents  and  profits  with  the  assent  of  the  prior  mortgagee: 
NeweU  v.  Wright,  8  Mass.  188  [8  Am.  Dec.  98];  Goodwin  v. 
Richardson,  11  Mass.  474;  4.  That  plaintiffs  were  bound  to 
tender  sufficient  to  discharge  the  three  mortgages;  5.  That  the 
defendant  ought  to  be  allowed  for  making  an  aqueduct  and 
for  insurance  paid;  and  that,  in  stating  his  account,  the  de- 
fendant ought  to  be  allowed  annual  rests  at  which  interest 
should  be  allowed  on  the  debt,  but  that  no  interest  should  be 
allowed  against  him  for  the  rents  collected. 

Bliss,  jun.,  for  the  plaintiff,  replied:  1.  That  the  suit  was 
not  in  the  nature  of  a  real  action:  litt.  812;  Steams  on  Real 
Actions,  198,  199;  Penniman  v.  BoUis,  18  Mass.  430;  Parson  v. 
Welles,  17  Mass.  427;  that  the  plaintiffs  could  not  sever;  that 
their  joinder  was  beneficial  to  them  and  not  injurious  to  de- 
fendant: Co.  Lit.  198;  Wetter  v.  Baker,  2  WUs.  428;  Sojne  t. 
Barwish,  Gro.  Jac.  281;  Ihylor  v.  Porter,  7  Mass.  855;  2.  That 
the  defendant  must  be  treated  as  in  possession  for  non-payment 
of  interest  alone;  that  the  interest  had  been  paid  by  the  rents: 
Tirrell  v.  TirreU,  17  Mass.  117;  that  the  plaintiffs  may  have 
relief  without  disturbing  defendant's  right  to  the  moneys  not 
yet  due:  Perley  v.  Chandler,  6  Mass.  456  [4  Am.  Dec.  159]; 
WHliams  v.  Amory,  14  Mass.  20;  Penniman  v.  HoUis,  18  Mass. 
429;  8.  That  the  defendant's  rights  under  the  third  mortgage 
did  not  exceed  those  of  his  assignor:  Hills  v.  Eliot,  12  Mass.  26 
(7  Am.  Dec.  26];  Warden  v.  Adams,  15  Mass.  248;  Brigham  y. 
Eveleih,  9  Id.  542;  Sargent  v.  Parsons,  12  Id.  152;  that  a  mesne 
incumbrancer  may  insist  on  the  application  of  rents  to  a  prior 
mortgage:  Bobinson  v.  Cummirig,  2  Atk.  410;  Oould  v.  Ihncred^ 
Id.  534;  Lord  Penrhyn  v.  Hughes,  5  Ves.  99;  Dracy  v.  Hereford, 
2  Bro.  C.  C.  128;  Newall  v.  Wright,  3  Mass.  154;  CoppHng  v. 
Cooke,  1  Vern.  270;  Bentham  v.  Haincourt,  Prec.  Ch.  80;  4. 
That  the  defendant  as  tenant  in  common  with  plaintiffs  ought 
to  aid  them  in  redeeming  from  the  two  first  mortgages:  Der^ 
ing  V.  Earl  of  Winchelsea,  2  Bos.  &  P.  270;  Taylor  v.  Porter. 
7  Mass.  858;  Campbell  v.  Messier,  4  Johns.  Ch.  889  [8  Am.  Deo. 
610];  Lawrence  v.  Cornell,  4  Johns.  Ch.  345;  Ch^sebrough  ▼. 
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MtUard,  1  Id.  407  [7  Am.  Dec.  494];  Stevens  t.  Cooper,  Id.  425 
(7  Am.  Dec.  499];  5.  That  the  defendant  ought  not  to  be  al- 
lowed for  the  aqueduct :  Bussed  v.  Blake,  2  Pick.  506;  Godfrey 
▼.  Walson,  3  Atk.  517;  Moore  v.  Cable,  1  Johns.  Ch.  385;  Boni- 
thoix  T.  Hockmore,  1  Yem.  316;  6.  That  interest  on  interest 
could  not  be  allowed,  and  that  the  rents  and  profits  as  they  ac« 
crued  ought  to  be  applied  to  the  payment  of  the  interest  and 
principal:  Howard  v.  Harris,  Id.  194;  Davis  v.  Higford,  1  Oh.  . 
B.  28;  Ejb  parte  Champion,  3  Bro.  C.  C.  440;  1  Madd.  Oh.  Pr. 
427;  Digby  v.  Craggs,  Ambl.  612;  St  1808,  c.  98,  p.  3. 

By  Court,  Pabxeb,  C.  J.  The  rights  of  the  parties  to  this 
process  require  an  analysis  of  the  complicated  transactions 
under  which  they  severally  claim  a  decree  in  their  favor. 

The  first  mortgage  to  Frost  was  intended  to  secure  two  notes 
of  three  hundred  dollars  each;  one  payable  in  three,  and  the 
other  in  six  years  from  the  date,  with  interest  annually.  There 
remained  in  Joseph  Winship,  the  mortgagor,  only  a  right  of  re- 
deeming the  estate  by  paving  the  interest  annually,  and  the 
principal  debts  as  they  became  due.  No  subsequent  conveyance 
by  Winship  could  impair  Frost's  right  to  hold  the  land  to  se- 
cure those  objects.  But  still  Winship  had  an  interest,  which 
was  a  legal  subject  of  contract  and  transfer.  On  the  eleventh 
of  February,  1822,  having  this  right,  he  conveyed  the  same  in 
mortgage  to  Carew  to  indemnify  him  against  a  note,  on  which 
he  was  surety  to  Edward  Pynchon.  Carew's  right  then  was  to 
redeem  the  former  mortgage,  which  he  could  do  only  by  per- 
forming the  condition  of  that  deed,  viz.,  paying  the  interest  of 
six  hundred  dollars  annually,  and  the  installments  of  the  prin- 
cipal, according  to  the  condition.  Still,  an  interest  was  left  in 
Winship,  which  was  also  a  legal  subject  of  contract  and  trans- 
fer. And  this  interest  was,  on  the  sixteenth  of  June,  1823,  le- 
gally assigned  by  another  mortgage  to  the  same  Carew  and  the 
two  plainti£Es  to  secure  them  on  several  liabilities  or  debts  due 
to  them.  The  right  acquired  under  this  mortgage  was  to  re- 
deem the  second  mortgage  by  performing  the  condition  thereof 
to  Carew,  whereby,  as  legal  assignees  of  that  mortgage,  they 
would  have  a  right  to  redeem  the  first  mortgage  by  paying  the 
debt  due  to  Frost. 

In  this  state  of  things,  omitting  for  the  present  any  consid- 
eration of  Carew's  assignment  to  Frost,  it  will  be  well  to  con- 
aider  what  remedy  the  two  plaintiffs  would  have,  in  order  to 
avail  themselves  of  the  interest  which  they  had  acquired  under 
this  third  mortgage.    And  we  think  they  must  have  severed 
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froin  Garew  in  their  bill,  for  his  interest  as  mortgagee  of  the 
second  mortgage  was  adverse  to  theirs,  and  the  process  against 
bim  must  have  been  compulsoiy  to  oblige  him  to  cancel,  re- 
lease, or  discharge  his  mortgage;  and  he  would  have  been 
obliged  to  contribute  to  the  redemption  of  the  mortgage  to 
Frost,  if  he  would  avail  himself  of  his  third  mortgage;  other- 
wise he  would  have  the  benefit  of  the  security  as  if  he  was  the 
first  mortgagee.  And  if  the  two  plaintiffs  had  paid  the  whole 
debt  to  Frost  and  discharged  the  second  mortgage,  they  would 
hold  the  same  as  assignees  of  that  mortgage  until  Garew  should 
have  paid  his  just  proportion,  deducting,  however,  the  amount 
he  was  entitled  to  receive  under  his  second  mortgage,  which 
must  be  satisfied  ia  that  way,  or  by  payment  to  him  by  the 
plaintiffs,  before  they  coold  have  any  benefit  from  the  third 
mortgage,  in  which  alone  they  were  interested.  If  he  chose 
not  to  redeem,  as  he  might  from  an  opinion  that  the  estate  was 
not  of  sufficient  value  to  pay  the  amount  secured  in  Frost's 
mortgage  and  his  own  second  mortgage,  he  could  not  be  com- 
pelled, but  in  that  case  he  could  not  claim  any  interest  in  the  estate 
under  the  joint  mortgage  to  himself  and  the  plaintiffs;  or  if  it 
should  be  considered  that  he  held  the  legal  estate  as  tenant  in 
common,  by  bill  in  equity,  he  might  be  compelled  either  to  con- 
vey to  his  co-tenants,  or  to  pay  his  proportion  of  the  sum  paid 
to  redeem. 

The  two  present  plaintifiEs  then,  by  tendering  the  sum  due  to 
Garew  on  his  second  mortgage,  would  be  entitled  to  redeem 
against  Frost,  and  by  paying  his  debt  would  have  a  right  to 
possession  of  the  estate.  It  is  to  be  seen  then  whether  the  de- 
fendant Frost,  by  virtue  of  his  assignments  from  Garew  of  the 
two  mortgages  in  which  he  was  a  party,  stands  in  a  better  posi- 
tion against  the  claims  of  the  plaintiffs  than  Garew  would  if  he 
had  not  assigned.  It  is  an  invariable  principle,  that  an  assignee 
with  notice  must  be  subject  to  all  the  disadvantages  and  liabili- 
ties of  the  assignor.  The  assignment  to  Frost  of  GareVs  first 
mortgage  was  more  than  a  year  after  the  mortgage  to  the  plaint- 
iffs and  Garew,  and  the  assignment  of  Garew's  interest  in  the 
third  mortgage  was  nearly  two  years  after  that  mortgage  was 
made;  so  that  full  notice  of  the  rights  of  the  plaintiffs  must  be 
presumed.  Frost  then  is  to  be  dealt  with  as  Garew  would  be; 
and  he  cannot,  in  virtue  of  his  first  mortgage,  gain  any  ad- 
vantage over  the  plaintiffs  in  relation  to  the  third.  He  took  a 
common  interest  with  them  in  what  remained  after  satisfaction 
of  the  two  first  mortgages,  and  was  equally  bound  with  them  to 
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clear  off  those  inoumbranoes,  provided  he  would  enjoy  any  in- 
terest under  the  third  mortgage.  The  two  plaintiffs  then  have 
a  right  to  treat  him  as  mortgagee  of  the  first  mortgage,  and 
assignee  of  the  seoon  i,  and  by  tendering  what  is  due,  to  have 
possession  of  the  estate  without  regard  to  his  interest  in  the 
third  mortgage,  which  interest  may  be  settled  in  a  future  pro- 
cess. If  he  is  content  with  those  two  debts,  he  may  receive  and 
hold  the  whole;  but  if  he  claims  indemnity  under  the  third 
mortgage,  he  must  pay  his  proportion  of  the  sum  necessarily 
IMiid  to  make  it  valid.  Nor  can  he  apply  the  rents  and  profits  of 
the  estate  to  the  reduction  of  the  debt  secured  by  the  third 
mortgage,  for  he  entered  only  under  the  first,  and  his  possession 
and  receipt  of  rents  was  in  virtue  of  that  only.  Garew  could 
not  by  this  process  have  gained  an  advantage  over  his  co- 
tenants,  and  there  is  no  reason  why  Frost  should  have  a  greater 
privilege. 

The  principal  question  then  is  as  to  the  effect  of  the  tender  of 
the  eight  hundred  dollars.  There  was  nothing  due,  at  the  time  of 
the  tender,  but  one  note  and  the  interest  which  had  then  accrued 
on  the  six  hundred  dollars  secured  by  the  first  mortgage.  The 
tender  can  be  considered  valid  only  in  relation  to  the  interest, 
and  the  amount  of  the  note  which  was  due,  for  the  mortgagee 
could  not  be  compelled  to  receive  payment  until  it  became  due. 
He  had  a  right  to  keep  his  money  at  interest  according  to  the 
contract.  But  the  mortgagor  must  surely  have  a  right  to  pro- 
tect his  estate  from  foreclosure,  where  the  mortgagee  has  entered 
for  the  non-payment  of  interest  ojdjt  otherwise  his  estate  may 
be  sacrificed  before  the  payment  of  the  principal  becomes  due. 
If  the  entry  be  for  breach  of  one  condition  only,  where  there 
are  several,  some  of  which  have  not  been  broken,  the  mortgagor 
may  restore  himself  by  tendering  payment  of  the  interest  within 
the  three  years  upon  the  whole,  and  the  portion  of  the  principal 
which  has  become  payable,  and  he  ought  to  have  judgment  for 
possession,  unless  the  mortgagee,  in  answer  to  his  bill,  will  set 
up  his  general  right  under  his  mortgage,  in  which  case  a  special 
decree  may  relieve  the  estate  from  the  effect  of  the  condition 
which  is  broken,  and  leave  the  mortgagee  in  possession  of  his 
legal  rights.  There  will  then  be  a  decree  according  to  equity 
and  good  conscience,  within  a  fair  construction  of  the  statute, 
and  though  no  execution  will  issue  for  possession,  it  is  only  be- 
cause the  defendant  interposes  a  superior  title  at  law;  or  if  it  be 
thought  necessary,  in  compliance  more  strictly  with  the  words 
of  the  statute,  judgment  for  possession  may  be  entered^  and  a 
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stay  of  exeention  ordered,  until  farther  proceedings  are  had, 
"when  the  residue  of  the  condition  of  the  deed  shall  be  performed. 
There  is  no  alternatiye  but  to  grant  execution  and  put  the 
mortgagee  to  a  new  entry  on  his  general  title;  for  so  groes  an 
injustice  can  not  be  allowed,  as  that  the  mortgagee  shall  have 
it  in  his  power  to  tie  the  hands  of  the  mortgagor  and  prevent 
him  from  redeeming  the  estate;  which  would  be  the  inevitable 
effect  of  giving  him  a  right  to  enter  for  non-payment  of  interest 
and  refusing  to  the  mortgagor  all  power  of  defeating  this  attempt 
to  foreclose.  Without  doubt  it  was  the  intention  of  thelegisla^ 
ture,  by  Stat.  1798,  c.  77,  to  give  to  the  court  general  equity 
jurisdiction  in  cases  of  mortgage,  so  that  any  decree  which  may 
be  necessary  to  effect  justice  between  the  parties  is  within  the 
authority  of  the  court  to  pass;  the  court  are  to  decree  and  enter 
up  judgment  agreeably  to  equity  and  good  conscience,  and  to 
award  execution  accordingly.  If  an  execution  be  not  necessary 
or  not  proper  to  be  issued  immediately,  still  a  decree  may  be 
passed  which  shall  bind  the  parties  to  what  is  determined  by 
the  court  to  be  equity  between  them;  and  either  no  execution 
may  be  awarded,  or  it  may  be  awarded  at  some  future  time, 
according  to  the  discretion  of  the  court  in  the  premises. 

Thus  we  think,  if  the  tender  of  all  that  was  due  was  saffi* 
cient,  but  the  mortgagee  still  had  a  right  to  hold  possession  by 
virtue  of  his  legal  estate  created  by  the  mortgage,  or  because 
he  subsequently  entered  or  declared  that  he  held  for  the  breach 
of  some  other  condition,  a  decree  may  be  made  that  he  shall 
hold  possession,  vrith  a  view  to  foreclose,  no  longer  upon  the 
breach  of  the  condition  for  which  the  tender  was  made,  but 
that  no  execution  issue,  because  of  his  other  claim;  and  upon 
another  or  supplemental  bill,  when  the  other  conditions  shall 
have  been  performed,  or  tender  made  of  what  is  due,  within 
the  prescribed  time,  another  or  further  decree  maybe  made,' 
which  shaU  be  final  between  the  parties. 

Something  of  this  nature  was  contemplated  in  the  case  of 
Taylor  v.  Wdd,  5  Mass.  125,  for  by  the  decree,  which,  among 
other  things,  awards  continually  a  writ  of  habere  facias,  **  the 
court  reserved  a  further  hearing  upon  the  case  as  to  the  rents 
and  profits,  und  the  making  any  further  decree  or  decrees  relative 
thereto,  as  justice  may  require;"  intending  no  doubt  to  awa^d 
execution  against  the  mortgagee  for  any  surplus  of  rents  and 
profits,  beyond  what  he  was  entitled  to  retain  for  repairs. 
They  must  therefore  have  considered  that  on  a  case  coming 
witbdn  the  statute,  full  and  complete  power  was  given  to  thf 
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court  to  order  and  decree  according  to  the  principles  of  chancery 
courts,  whateyer  real  equity  required  between  the  parties. 

In  regard  to  the  validity  of  the  tender,  according  to  the  de* 
fendanfs  showing,  viz.,  that  only  the  interest  was  then  due, 
there  can  be  no  objection  to  the  amount;  but  it  is  objected  that 
the  tender  was  made  for  the  debt  not  due,  which  the  defendant 
was  not  obliged  to  receive,  and,  therefore,  it  could  not  avail  as 
a  tender  for  the  interest  only.  But  it  appears  to  us,  that  in 
order  to  avail  himself  of  this  objection,  the  defendant  ought  to 
have  shown  a  williogness  to  take  what  was  due,  and  to  have 
stated  that  he  claimed  to  hold  possession  only  for  the  non-pay- 
ment of  interest.  With  respect  to  the  demand  of  a  release 
which  accompanied  the  tender,  it  does  not  appear  that  the  ten- 
der was  conditional.  The  demand  was  made  because  the  statute 
requires  that  upon  tender  of  payment  a  release  or  other  discharge 
shall  be  given;  but  the  defendant  showed  no  willingness  to  take 
the  money.  If  he  had  taken  it,  and  then  refused  to  cancel  the 
mortgage,  so  far  as  related  to  its  security  for  the  interest  then 
due,  a  bill  would  have  lain  against  him,  according  to  the  stat- 
ute, and  it  would  seem  that  a  demand  of  possession  and  a  re* 
lease,  accompanying  the  tender,  is  proper;  for  it  is  a  demand  of 
the  performance  of  a  duty  imposed  upon  the  mortgagee  by  the 
statute.  So  that  the  case  of  Loring  v.  Cook,  cited  in  the  argu- 
ment, does  not  apply,  for  Gook  was  not  obliged  to  execute  a 
release  or  any  other  instrument,  the  payment  or  tender  being 
sufficient,  without  any  act  on  his  part  to  defeat  his  title.  With 
respect  to  the  mode  of  accounting,  about  which  there  is  a  con* 
troversy,  we  shall  refer  the  case  to  a  master,  unless  the  parties 
can  adjust  the  matter  upon  such  principles  as  we  herein  state. 

If  the  defendant  elects  to  hold  under  his  third  mortgage,  he 
must  contribute  to  the  discharge  of  the  other  mortgages,  in  the 
proportion  that  his  interest  in  that  mortgage  bears  to  the  inter- 
est of  the  other  two  mortgagees.  If  he  does  not  so  elect,  we 
think  they  must  pay  off  the  two  other  mortgages,  and  they  will 
hold  the  land  until  they  are  reimbursed  his  proportion. 

We  think  he  ought  not  to  be  charged  with  the  lost  rent,  as 
there  appears  to  have  been  no  negligence  on  his  part. 

The  rents  received  should  be  set  off  against  the  interest  on  his 
prior  debts,  so  that  interest  may  operate  equally  on  both  sides. 
He  is  not  to  be  allowed  for  insurance,  nor  for  the  aqueduct  as 
repairs,  it  not  appearing  that  without  the  aqueduct  the  farm 
would  not  have  been  supplied  with  water.    [At  May  term,  1828, 
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in  Hampden,  the  minutea  of  the  decree  were  correotedy  by  al« 
lowanoe  of  the  sum  charged  for  the  aqueduct.] 

At  this  term,  September,  1827,  a  bill  of  revivor  and  supple- 
ment was  filed  by  Saunders  and  Buth  B.  Winship,  an  infant,  by 
her  next  friend,  representing  that  Daniel  Winship  died  on  the 
first  of  November,  1826,  whereby  the  suit  brought  by  him  and 
Saunders  had  abated,  and  that  Buth  was  the  only  child  and  heir 
of  the  deceased;  and  further  representing  that  the  note  given  by 
Joseph  Winship  to  the  defendant,  payable  in  six  years,  had  be- 
come due,  and  praying  that  a  decree  might  be  made  embraciDg 
the  whole  subject-matter  of  the  several  bills,  according  to  the 
rights  of  the  parties  at  the  time  of  making  the  decree. 

On  the  twenty-fourth  of  April,  1827,  the  day  when  that  note 
became  due»  the  sum  of  nine  hundred  dollars  was  tendered  to 
the  defendant,  but  this  was  not  stated  in  the  supplemental  bill. 

The  court  at  May  term,  1828,  said  this  bill  was  defective;  it 
should  set  out  the  new  tender;  but  as  no  answer  or  plea  had 
been  filed,  the  plaintiffs  might  have  leave  to  amend  without 
costs. 

Upon  the  question  of  costs  the  following  opinion  was  de- 
livered. 

WiLDB,  J.  In  actions  at  law,  the  prevailing  parfy  is  entitled  to 
costs,  although  he  does  not  prevail  to  the  full  extent  of  his  claim. 
Thus,  if  the  plaintiff  in  an  action  recovers  only  a  part  of  his  de- 
mand, he  will,  nevertheless,  be  allowed  costs,  which  has  been 
fouod  in  some  instances,  though  not  frequently,  to  operate 
inequitably.  Generally  the  defendant  may  protect  himself  by 
tendering  the  sum  due,  and  if  the  plaintiff  refuses  to  accept  it, 
he  will  proceed  at  his  peril;  so  that  cases  rarely  occur  in  which 
a  party  can  reasonably  complain  of  the  general  provision  of  law, 
as  to  the  taxation  of  costs. 

In  suits  in  equity,  however,  the  court  is  authorised  at  its  dis- 
cretion to  award  costs  to  either  party  as  equity  may  require, 
and  it  can  not  be  doubted  that  such  a  discretion  is  peculiarly 
proper  to  be  exercised  by  a  court  of  equity.  But  in  the  exer- 
cise of  this  legal  discretion  we  must  not  lose  sight  of  the  gen- 
eral  rule  as  to  the  taxation  of  costs,  which  ought  not  to  be 
departed  from,  unless  equity  clearly  requires  it;  for  in  courts 
of  equity,  as  well  as  in  courts  of  law,  generally  the  prevailing 
party  is  entitled  to  costs.  Prima  fade  the  party  who  fails  must 
pay  costs,  and  it  depends  on  him  to  show  the  existence  of  cir^ 
oumstances  in  a  sufficient  degree  to  displace  the  prima  facie 
claim  of  costs:  2  Madd.  Oh.  Pr.  415.    And  Lord  Eldon  regrets 
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that  he  oonld  not  feel  at  liberty  to  establish  the  rale  universallj 
pieyailing  at  law;  that  costs  should  abide  the  event  of  the  suit: 
Vancouver  y.  Bliss,  11  Yes.  462. 

In  this  ease  we  consider  the  plaintiffs  as  the  prevailing  party, 
and  the  question  is  whether  there  are  any  circumstances  appear- 
ing in  the  case  to  show  an  equitable  claim  on  the  part  of  the 
ddFendant  to  an  allowance  of  costs  in  his  favor.  The  defend- 
ant, however,  principally  relies  on  a  rule  adopted  by  the  En- 
glish courts  of  equity,  which  is,  that  the  mortgagee  shall  recover 
his  costs,  unless  it  appears  that  the  suit  has  been  occasioned  by 
the  unreasonable  or  fraudulent  conduct  on  his  part,  and  that  in 
no  case  is  he  liable  to  pay  costs.  The  first  branch  of  this  rule 
seems  to  be  fully  supported  by  the  cases  cited;  but  it  is  not 
elearly  settled  that  the  mortgagee  shall  in  no  case  be  chaiged 
with  the  costs,  although  the  current  of  the  English  cases  seems 
to  maintain  the  rule  to  this  extent.  The  chancellor  so  considers 
it  in  the  case  of  DeUUiri  v.  Oaie,  7  Yes.  583,  and  yields  to  its 
authority,  although  he  manifestly  thinks  it  opposed  to  the 
principles  of  equify.  ''It  is,"  says  he,  "a  very  clear  moral 
proposition  that  the  mortgagee  ought  to  pay  all  costs  his  un- 
necessary and  oppressive  dealings  have  occasioned."  If  then 
the  English  rule  is  unreasonable  and  inequitable,  we  clearly 
are  not  bound  to  adopt  it.  On  the  contrary,  admitting  it  to  be 
a  role  opposed  to  a  '*  clear  moral  proposition,"  we  are  bound 
bj  the  highest  obligation  of  official  duty  to  reject  it.  We  do 
not  adopt  the  English  rules  of  practice  indiscriminately,  but 
only  as  they  appear  reasonable  and  conformable  to  the  spirit  of 
our  system  of  jurisprudence  and  general  rules  of  practice. 
Now  the  rule  that  the  mortgagee  is  under  no  circumstances 
changeable  with  costs,  is  not  only  unreasonable,  but  directly 
opposed  to  the  statute  of  1798,  c.  77,  which  expressly  authorizes 
the  court  **  at  their  discretion  to  award  costs  to  either  party,  as 
equity  may  require."  This  discretion  could  not  be  exercised  if 
we  were  fettered  by  the  English  rule.  The  only  question, 
therefore,  is,  what  does  equity  require.  And  in  the  first  place, 
we  think  it  does  not  require  us  to  award  costs  in  favor  of  the 
defendant,  since,  as  it  appears  to  us,  they  have  been  principally 
occasioned  by  the  unjust  attempt  on  his  part  to  foreclose  the 
mortgage,  and  through  a  supposed  defect  in  the  law  to  deprive 
the  plaintiffs  of  their  right  to  redeem. 

The  defendant  made  four  points  of  defense  at  the  trial.  He 
contended:  1.  That  a  suit  in  equity  could  not  be  maintained 
between  tenants  in  common;  2.  That  the  defendant  had  a  right 
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to  apply  the  rents  and  profits  towards  the  eztingoishment  ol 
the  third  mortgage;  8.  That  the  plaintiffs  could  not  redeem 
withont  tendering  all  that  was  due  to  defendant  on  the  three 
mortgages;  and,  4.  That  the  defendant  was  not  compellable  to 
receive  his  debt  before  it  became  due,  and  consequently  that  he 
was  not  bound  to  discharge  the  mortgage.  The  three  first  ob- 
jections we  consider  wholly  groundless.  The  first  objection 
might  be  well  founded  in  a  court  of  law,  but  even  at  law  eject- 
ment will  lie  by  one  tenant  in  common  against  a  co-tenant  after 
an  ouster.  Whether  the  taldng  possession  by  the  defendant, 
and  keeping  it,  under  the  circumstances  of  the  case,  was  equiy- 
alent  to  an  actual  ouster,  might  be  doubted.  But  in  courts  of 
equity  this  nice  distinction  of  the  common  law  is  disregarded, 
and  no  principle  or  reason  recognized  by  courts  of  equity,  has 
been  suggested  in  support  of  this  objection.  So  the  claim  of 
the  defendant  to  appropriate  the  rents  towards  the  third  mort- 
gage, when  he  held  under  a  prior  mortgage  is  unsupported  by 
law  or  equity.  And  the  third  objection  is  equally  unsupported. 
The  last  objection  had  more  weight,  and  was  a  fair  subject  of 
discussion;  but  it  was  not  sufficient  to  bar  the  plaintiff's  action, 
as  has  been  already  decided. 

The  defendant  also  objected  to  the  jurisdiction  of  the  court 
under  the  statute  of  1798,  and  has  intimated  a  wish  again  to  be 
heard  on  this  point.  But  we  are  satisfied  with  our  former  de- 
cision. The  defendant  then,  having  failed  in  his  defense,  and 
having  interposed  objections  to  the  plaintiff's  title,  some  of. 
which  were  groundless  and  unreasonable,  would  not  be  entitiedi 
to  costs,  even  under  the  English  rule.  We  do  not,  however, 
impute  to  the  defendant  any  unworthy  motives.  It  is  difficult, 
we  are  well  aware,  for  any  one  to  exercise  an  impartial  judg-^ 
ment  in  his  own  cause,  or  in  that  of  a  client;  but  if  the  de- 
fendant  has  mistaken  the  law,  and  has  attempted  to  defeat  the 
plaintiff's  right  to  redeem,  against  equity  and  the  manifest > 
justice  of  the  case,  there  is  no  color  for  his  claim  of  indemnity 
for  the  expenses  incurred  in  such  an  unsuccessful  attempt;  an 
attempt  manifestly  unjust,  whatever  might  have  been  his  opin- 
ion as  to  his  legal  rights. 

The  remaining  question  to  be  considered  is,  whether  costs 
ought  to  be  allowed  in  favor  of  the  plaintiffs.  If  this  were  a 
suit  at  law,  no  doubt  the  plaintiffs  would  be  entitled  to  costs, 
as  the  prevailing  party,  although  they  have  not  prevailed  to  the 
full  extent  of  their  claim.  But  where  both  parties  are  in  h,vli, 
as  is  the  case  here,  the  rule  of  equity  is  against  the  allowance 
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of  costs  to  either  party.  The  plaintiff's  demand  to  have  the 
mortgage  dischaxged  was  wholly  unfounded,  and  how  far  this 
groundless  claim  contributed  to  increase  the  expense  of  litiga* 
tion,  we  can  not  determine.  The  defendant  was  justified  in 
resisting  this  claim,  and  if  he  had  done  nothing  more,  he  would 
clearly  be  entitled  to  costs.  But  taking  into  view  all  the  cir- 
cumstances of  the  case,  we  are  of  opinion  that  neither  party  has 
made  out  an  equitable  title  to  costs,  and  that  their  respective 
claims  therefor  must  be  disallowed. 


Costs  at  Law. — ^In  actions  at  law  the  rule  seems  to  be  well  settled,  both 
m  England  and  in  this  country,  that  the  prevailing  party  is  entitled  to  costs, 
although  he  may  recover  only  a  part  of  his  demand,  and  this  rule  has  been 
established  by  statutory  regulations  in  many  of  the  states:  McRtynolds  v. 
CaU*^  7  Humph.  29;  LitUe  v.  Lochmai^  6  Jones  L.  433;  SL  Charles  v. 
(TMaiUy,  18  111.  407;  Wood  v.  Broion,  6  Daly  (N.  Y.),  428;  Wall  v.  Coving^ 
ion,  76  N.  C.  150;  Brandies  v.  Stewart,  1  Mete.  (Ky.),  395;  Underwood  v. 
Lacapere,  14  La.  Ann.  276.  The  losing  party  may,  however,  by  offering  to 
confess  judgment  for  a  certain  amount,  be  entitled  to  costs,  accruing  subse- 
quent to  the  offer,  provided  the  successful  party  fails  to  recover  more  than 
the  amount  offered:  O* Conner  v.  Arnold,  53  Xnd.  203;  BathgcUe  v.  Haskin,  63 
N.  Y.  261;  Bucler  v.  Howard,  2  Bibb,  166-169;  ff olden  v.  Kynaston,  2  Beav. 
204-206;  BuUd.  Asm.  v.  Crump,  42  Md.  192. 

Cosra,  WHO  HAT  Rbcovbr. — A  judgment  for  costs  must  be  entered  in 
lavor  of  a  party  to  the  action,  and  can  not  be  entered  in  favor  of  any  one 
but  a  party:  PaUerson  v.  Officers  qf  Ute  CireuU  Court,  11  Ala.  740;  WinslUp 
V.  Cofiner,  43  N.  H.  167. 

Costa,  IK  Equitt. — Li  suits  in  equity  the  allowance  or  disallowance  ol 
oosts  depends  laxgely  on  the  facts  and  circumstances  of  each  particular  case, 
and  rests  entirely  within  the  discretion  of  the  court,  to  be  ezercised  upon 
principle,  and  with  reference  to  the  general  rules  of  practice,  and  as  equity 
may  require.  Prima  fade  the  prevailing  party  is  entitled  to  costs,  and  it  is 
incumbent  upon  the  losing  party  to  show  the  existence  of  circumstances  suffi- 
cient to  overcome  the  prima  fade  claim  of  the  prevailing  party;  and  if  cir« 
eumstanoes  are  proved  which  show  that  it  would  be  inequitable  to  compel 
the  unsuccessful  party  to  pay  costs,  the  court  may,  in  the  exercise  of  a  sound 
Judicial  discretion,  refuse  costs  to  either  party,  or  it  may  impose  the  same 
upon  the  prevailing  party:  Vancouver  v.  Bliss,  11  Ves.  462;  OUn  v.  Fisher, 
10  Am.  Bee.  310;  Hunter  v.  Marlboro,  2  Woodb.  k,  M.  168;  Cray  v.  Gray,  15 
Ala.  779;  Temple  v.  Lawson,  19  Ark.  148;  McArtee  v.  Engart,  13  IlL  242; 
&tm€  V.  Locke,  48  Me.  425;  Decker  v.  Caskey,  2  Green.  Eq.  (N.  J.)  446;  Car^ 
penter  v.  E.  A.  B.  B.  Co,,  28  K.  J.  Eq.  392;  Clark  v.  Beed,  11  Pick.  449; 
Travis  v.  Waters,  12  Johns.  600;  M.  E,  C.  v.  Jaques,  1  John.  Ch.  65;  CowUs  v. 
WJtUman,  10  Conn.  121;  Bobinson  v.  Cropsey,  2  Edw.  Ch.  138;  Eldridge  v. 
Strenz,  39  N.  Y.  Sup.  Ct.  (7  J.  &  S.)  295;  Belmont  v.  Ponvert,  38  Id.  (6  J.  k,  S.) 
425;  Massing  v.  Ames,  38  Wis.  285;  Hess  v.  Beates,  78  Pa.  St.  429;  Frisby 
V.  BaUanee,  4  Scam.  (IlL)  287;  Pearee  v.  Chastain,  3  Kelly  (Ga.)  225;  Lee  v. 
Pindle,  12  Gill  k  J.  288-305;  Brooks  v.  Byam,  2  Story,  553;  State  qf  Penn^ 
eyUBonia  v.  Wheeling  Bridge  Co.,  18  How.  (U.  S.)  421. 

In  Clark  v.  Beed,  11  Pick.  448,  Putnam,  J.,  in  delivering  the  opinion  ol 
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the  court,  states  the  general  rule  in  equity  proceedings  vith  bis  usual 
accuracy:  "We  adopt  the  general  rule,  that  the  prevailing  party  is  to  have 
costs,  as  applicable  to  suits  in  equity  as  well  as  at  law.  It  will  be  applied 
unless  the  losing  party  can  show  that  equity  requires  a  different  jud^^entb 
If  it  should  appear  that  the  plaintiff  had  good  reason  to  think  the  respondent 
was  liable  upon  equitable  principles  to  pay  money,  to  perform  specific  con- 
tracts, or  to  make  discovery,  and  it  should,  upon  hearing  of  the  answer,  ap- 
pear that  no  such  cause  existed,  as  the  plaintiff  had  reason  to  suppose  did  ex- 
ist, the  court  would  not  award  costs  against  him,  if  it  appeared  that  the 
respondent  was  in  such  a  situation  as  to  render  it  probable  that  he  was 
amenable  to  the  call  of  the  plaintiff  upon  equitable  principles.  On  the  other 
hand,  if  it  should  appear  that  the  plaintiff  knew  the  whole  ground,  and 
made  a  claim  in  equity,  which  was  successfully  resisted  by  the  respondent^ 
it  would  seem  that  costs  should  be  allowed  as  well  in  equity  as  at  law.  The 
mere  change  of  the  forum  should  not  in  reason  make  any  difference  in  the 
question  of  costs." 

In  the  case  of  Robuuon  v.  Gropsey,  2  Edw.  Ch.  148,  the  plaintiff  brou^t 
a  suit  to  quiet  his  title,  which  had  neither  been  impeached  nor  threatened  by 
the  defendants,  and  although  a  decree  was  entered  in  his  favor  quieting  his 
title,  he  was  decreed  to  pay  the  defendants'  costs;  the  vice  chancellor  in  de- 
termining that  case  said:  "I  shall  decree  that  the  defendants,  as  the  repre- 
sentatives of  John  Sharp,  or  as  standing  in  his  place,  have  no  right  to  redeem 
or  repurchase  under  the  agreement  of  the  first  day  of  May,  1819.  This  is 
all  the  complainant  has  asked  for  upon  the  hearing.  I  am  of  opinion  he 
must  pay  the  costs  of  the  defendants  in  the  present  suit,  saving,  however,  so 
much  as  may  have  occurred  from  the  examination  of  Mrs.  Shaip  as  a  wit- 
ness. The  bill  was  filed  for  the  complainant's  ease,  and  to  quiet  his  own  ap- 
prehensions. These  defendants  had  not  questioned  or  even  threatened  to 
impeach  his  title.  I  do  not  perceive  there  has  been  unnecessaiy  litigation  on 
their  part.  Several  of  them  are  infants.  The  bill  is  one  of  double  aspect. 
It  seeks  an  alternative  relief.  The  defendants  had  a  right  to  point  out  and 
insist  upon  what  was  most  favorable  to  them;  and  in  doing  so,  although  they 
have  not  succeeded,  I  am  not  disposed  to  leave  them  burdened  with  costs. 
There  are  instances  of  defendants  setting  up  claims  of  right  and  failing,  and 
yet  are  considered  as  entitled  to  costs  against  a  complainant:  Beames  on 
Costs,  94,  and  cases  cited;  2  Chitty's  Eq.  Dig.  933  (u);  Id.  934  (w)."  In 
Pearee  v.  Cfuutam,  3  Kelly  (Ga.),  230,  plaintiff  filed  a  bill  to  be  relieved 
against  a  judgment  at  law,  and  although  the  relief  prayed  for  was  granted 
the  complainant  was  directed  to  pay  costs.  Mr.  J.  Lumpkin,  in  rendering 
the  opinion  of  the  court,  uses  the  following  language:  "Moreover,  as  this 
court  is  clothed  with  authority  to  award  in  every  case  such  order  and  dire<y 
tion  in  the  premises  as  may  be  consistent  with  the  justice  of  the  case,  we 
deem  it  but  right  that  the  complainant  should  be  taxed  with  costs.  Costs  in 
chancery  do  not  always  follow  the  event  of  the  suit,  but  are  awarded  accord- 
ing to  the  justice  of  the  cause."  In  Brooks  v.  Byam,  2  Story,  563;  Story  J., 
in  dismissing  the  plaintiff's  bill  because  he  failed  to  show  a  sufficient  title, 
decreed  that  each  party  must  bear  his  own  costs,  because  it  appeared  that  the 
bill  might  have  been  disposed  of  by  demurrer,  but  defendant,  ini|A«a/l  of  de- 
murring, had  answered,  and  thus  compelled  the  taking  of  testimony.  The 
determination  of  the  lower  court  as  to  the  allowance  of  costs  is  generally 
treated  as  final,  and  will  not  be  reviewed  on  appeal  unless  there  has  been  a 
palpable  abuse  of  discretion  in  making  the  award:  Shields  v.  BogUolo,  7  Ma 
136. 
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Seoubitt  wor  Ckieis. — In  many  of  the  states  by  statutory  regulations,  non« 
residents  commencing  actions,  or  for  whose  use  actions  are  commenced  in  the 
eourts  of  the  state,  are  required  to  give  security  for  the  payment  of  costs,  and 
unless  such  security  is  given  the  action  will  be  dismissed:  Alabama  Be  v.  Code, 
sees.  2902,  2937;  Smman  v.  DunkUn,  48  Ala.  175;  Ohio  Code,  sees.  643-545; 
CcUdweU  V.  Manning,  24  How.  Pr.  38;  CaL  0.  C.  P.,  sec.  1036. 

CoflTB  —  Whxbb  thb  Unitkd  States  is  a  Party. — Costs  are  never  in- 
cluded in  a  judgment  entered  against  the  United  States:  U,  S,  t.  Barker,  2 
Wheat.  395;  U.  S.  v.  Hooe,  3  Cranch,  73;  The  Antelope,  12  Wheat.  546;  U. 
S.  ▼.  Boifd,  5  How.  29;  and  this  rule  has  been  held  to  apply  where  a  state 
was  a  party:  State  v.  Harrington,  2  Tyler,  44;  Collier  Oov.  v.  Powell,  23  Ala. 
579. 


Ball  v.  Glaelin. 

\5  PlCSXBDia,  808.] 

AimrDiCEiiTS — ^What  abx  Allowbd  AS.—Amendments  are  not  allowed  so 
as  to  entirely  change  the  cause  of  action  set  forth  in  the  plaintiff's  orig* 
inal  complaint. 

Obiginal  declaration  was  indMtatua  assumpsit  for  goods  sold 
and  delivered.  Under  leave  to  amend  plaintiff  filed  two  new 
oonnts,  chai^^ing  the  defendant  with  merchandise  and  promis- 
sory notes  received  by  him  as  factor  and  not  accounting  there- 
for.   No  evidence  was  offered  in  support  of  the  two  last  counts. 

Verdict  for  phiintiff.  Defendant  moved  for  a  new  trial  on  the 
ground  that  the  two  new  counts  filed  set  up  a  different  cause  oi 
action  from  that  stated  in  the  original  declaration. 

Davis  and  Alien,  for  the  motion,  cited  St.  1784,  c.  28,  sec.  14| 
Eaynes  v.  Morgan,  3  Mass.  208;  ninth  rule  of  Court,  16  Mass. 
373;  1  Comyn  on  Gontr.  261;  Mason  v.  iVaite,  1  Pick.  452;  Van- 
clee/Y.  Therasson,  3  Id.  12. 

Newton  and  Denny,  contra,  cited  Haynes  v.  Morgan,  3  Mass. 
208;  PhOLips  v.  Bridge,  11  Id.  246;  4  Id.  93;  7  Id.  440;  1  Id. 
433. 

By  Court,  Pabeeb,  C.  J.  The  only  question  in  the  case  is, 
whether  the  counts  filed  at  the  trial  were  receivable  within  the 
rule  respecting  amendments;  that  is,  whether  they  related  to 
the  same  cause  of  action,  and  are  consistent  with  the  formez 
counts;  for  this  is  the  only  limitation  of  the  right  to  amend,  aa 
defined  in  the  case  of  Haynes  v.  Morgan,  3  Mass.  208,  and  the 
ninth  rule  of  practice  as  adopted  by  the  court  at  March  term. 
1820. 

The  rule  is  simple  and  clear,  and  yet  it  has  been  found  diffi- 
cult of  application;  so  that,  questions  relating  to  amendments 
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are  oonatantlj  springing  up  in  Tarious  parts  of  the  common* 
wealth.  The  new  count  offered  under  leaye  to  amend  must  be 
consistent  with  the  former  count  or  counts;  that  is,  it  must  be 
of  the  like  kind  of  action,  subject  to  the  same  plea,  and  such 
as  might  hsTC  been  originally  joined  with  the  others.  It  must 
be  for  the  same  cause  of  action;  that  is,  the  subject-matter  of 
the  new  count  must  be  the  same  as  of  the  old;  it  must  not  be 
for  an  additional  claim  or  demand,  but  only  a  variation  of  the 
form  of  demanding  the  same  thing.  Amendments  made  con- 
formably to  the  rule  thus  explained  can  do  no  injury  to  any  one. 
Neither  the  defendant  nor  his  bail,  nor  subsequent  attaching 
creditors,  have  ground  of  complaint,  when  their  liability  is  in 
no  degree  changed  or  affected,  except  merely  in  regard  to  want 
of  form,  which  our  statute  of  jeofails  is  made  to  cure  and  guard 
against. 

Some  of  the  cases  cited  have  been  thought  to  exhibit  a  harsh 
application  of  the  rule,  as  where  an  action  of  indehUatuM 
a88umpsil  for  goods  sold  was  brought,  and  the  plaintiff  was  not 
allowed  to  file  a  count  on  a  promissory  note  alleged  to  have 
been  made  on  settlement,  and  as  payment  of  the  account;  but 
it  is  plain  the  cause  of  action  was  different,  though  the  amount 
of  money  demanded  might  be  the  same.  A  subsequent  attach- 
ing creditor  or  bail  might  rely  upon  its  appearing  on  trial  that 
the  account  had  been  settled  and  paid,  and  ought  not  to  be  sur- 
prised with  a  new  count  upon  a  promissory  note,  which,  of 
itself,  extinguished  the  old  cause  of  action,  and  created  a  new 
one.  This  was  the  Hampshire  case,  cited  in  3  Pick.  14,  but  not 
reported.  So,  where  the  count  is  on  an  implied  promise  to 
indemnify,  a  new  count  on  a  special  promise  to  indemnify  in  a 
particular  way,  is  for  a  new  cause  of  action,  as  in  the  case  of 
LUae  T.  LUOe,  cited  in  3  Pick.  13.  It  is  recollected,  too,  that 
in  this  last  case,  under  the  general  count,  no  right  of  action 
had  accrued  when  the  suit  was  brought,  no  damage  having 
happened  at  that  time,  whereas  on  the  special  contract,  accord- 
ing to  the  terms  of  it,  an  action  immediately  lay;  so  that,  the 
second  attachment,  which  was  good  under  the  writ  as  at  first 
issued,  was  entirely  defeated  by  the  new  count.  The  case  of 
WiUia  ▼.  Crooker,  1  Pick.  204,  and  that  of  Vanctee/Y.  Theraaton, 
8  Id.  12  (2  ed.  14,  n.  1),  are  of  a  similar  character. 

The  case  before  us  does  not  present  the  mischief  intended  to 
be  guarded  against  in  either  of  those  cases.  Certain  goods  and 
aierchandise  are  the  subject  of  the  first  count,  and  they  are 
charged  as  sold  and  delivered.    The  same  goods  are  the  sub- 
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ject  of  the  two  new  coantB,  and  the  defendant  is  charged  with 
having  reeeiTed  them  to  sell,  and  not  haring  accounted  for 
them«  In  these  ooants  the  damages  sought  to  be  recovered  are 
the  price  or  value  of  the  goods. 

But  it  is  said  that  on  the  inddntaivs  assumpsit,  as  for  goods 
sold,  the  plaintiff  could  not  have  prevailed,  so  that  a  second 
attachment  would  come  in.  We  do  not  understand  that  it  is 
the  right  of  third  parties,  either  creditors  or  bail,  to  avail  them- 
selves of  a  mere  defect  in  the  form  of  declaring.  If  it  were  so, 
no  amendments  could  be  allowed,  and  the  rule  would  be  nuga- 
tory. It  is  to  cure  defects  of  form  that  the  statute  and  the  rule 
were  made.  And  where  the  plaintiff  has  the  right  to  the  value 
or  the  price  of  goods,  which  have  come  to  the  hands  of  the  de- 
fendant in  such  manner  as  that  he  is  accountable  on  implied  or 
express  contract  for  the  value  or  the  price,  the  form  of  the  ac- 
tion is  wholly  unimportant  to  third  persons,  although  they  may 
be  eventually  interested  in  the  suit.  There  is  but  one  contract, 
one  cause  of  action,  one  single  subject-matter  of  the  suit.  The 
plaintiff  has  mistaken  the  manner  of  declaring  for  it.  This  is 
the  very  case  where  by  virtue  of  the  statute  and  the  rule  he  is 
entitled  to  amend. 

Judgment  according  to  verdict. 


866^  M  to  what  amendments  are  not  allowed:  Shock  ▼.  JHeCheaney,  2  Am. 
Dec.  415,  note,  417;  Cauel  v.  Coohe,  11  Id.  610,  note,  623;  Jackmm  ▼.  Mur- 
my,  13  Id.  617.  Th»  rabjeot  of  amendments  after  appeal  is  discussed  in  the 
note  to  Beio  ▼.  Barloer^  14  Am.  Dec  616.  In  Spawn  ▼.  Veeier,  16  Id.  401, 
amendment  of  a  bill  of  particulars  was  allowed  after  trial  and  a  new  trial 
granted,  and  after  the  caose  had  been  twice  noticed  for  triaL 
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[5  Pmaaaum,  812.J 

HasonABLB  Non— Subject  to  what  DEmrsis.— A  negotiable  note  indorsed 
when  overdue  is  subject  to  all  equities  existing  between  the  maker  and 
pajree;  and  in  an  action  hj  an  indorsee  holding  a  note  so  transferred  the 
maker  may  show  as  a  defense  a  negotiable  note  of  the  payee  made  to  him 
that  was  intended  as  payment  of  the  note  in  suit. 

SBT-oir— A  Keootxable  Note  the  Subject  or. — A  negotiable  note  held  by 
the  maker  against  the  payee  of  a  note  in  suit  may  be  pleaded  as  a  set-ofi 
in  an  action  by  an  indorsee  against  the  maker  of  the  note  sued  on;  pro- 
Tided  the  note  sued  on  was  indorsed  after  it  became  due. 

Absumpbit  on  a  note  of  defendant  for  one  hundred  and  eighty 
dollars,  dated  May  6, 1822,  payable  on  demand  to  S.  D.Watson 
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or  order.  In  June,  1822,  Watson  received  of  defendant  sixty 
dollars^  for  which  he  gave  his  promissoxy  note.  A  few  days 
later  a  third  person  at  Watson's  request  obtained  from  defend* 
ant  fifty  dollars  more,  for  which  he  gave  defendant  Watson's 
due  bill,  dated  June  8, 1822. 

It  appeared  that  said  third  person,  when  requested  by  Wat- 
son to  obtain  the  fifty  dollars  from  defendant,  asked  for  the 
note  of  defendants  to  take  with  him  to  defendant,  but  that 
Watson  said  there  was  no  need  of  it,  as  he  had  got  the  other 
sum  without  it.  Plaintiff  objected  that  a  negotiable  note  hav- 
ing been  taken  for  the  sixty  dollars,  it  could  not  be  allowed  as 
a  payment  or  set-off  against  the  note  in  suit.  Objection  over- 
ruled. Defendant  also  filed  in  set-off  two  other  notes  made  to 
him  by  Watson,  dated  in  January  and  June,  1823,  and  an  ac- 
count current  with  Watson,  the  balance  of  which,  with  the 
notes,  exceeded  the  amount  due  on  the  note  in  suit.  The  note 
in  suit  was  indorsed  to  plaintiff  in  the  early  part  of  1824.  It 
was  objected  that  the  two  last  mentioned  notes  of  Watson's  and 
the  balance  of  account  were  no  defense  to  this  action. 

A  nonsuit  was  recommended,  with  liberty  to  move  to  set  it 
aside,  and  if  plaintiff  was  entitled  to  recover,  defendant  was  to 
be  defaulted,  and  the  amount  to  be  recovered  to  be  determined 
by  the  court 

Norton^  for  plaintiffis,  contended,  that  the  two  notes  of  January 

1  and  June  2,  and  the  balance  of  account,  could  not  avail  as  pay- 
ment, for  there  was  no  connection  between  them  and  the  note 
in  suit:  HoUand  v.  Makepeace^  8  Mass.  418;  Clark  v.  Leach,  10 
Id.  51.  Neither  can  they  be  filed  in  set-off,  for  they  are  not  be- 
tween the  parties  to  the  suit:  Knapp  v.  Lee,  3  Pick.  452;  HalUh 
weU  V.  Howard,  13  Mass.  235;  Procter  v.  NewhaU,  17  Id.  81; 
Ooodurin  v.  Cunningham,  12  Id.  193;  Jenkins  v.  Brewster,  14  Id. 
291. 

Davis  and  Washburn,  contra.  Plaintiffs  are  either  equitaUe 
assignees  or  trustees  for  Watson;  the  court  will  not  r^[aid  the 
mere  names  on  the  record,  but  will  look  at  the  justice  of  the 
case,  in  regard  to  payment  or  set-off:  Bayley  on  Bills  (by 
Phillips  and  Sewall)  82,  and  note;  CCaUaghan  v.  Sawyer,  5 
Johns.  118;  Loomis  v.  Pulver,  9  Id.  244;  Bowman  v.  Wood^ 
15  Itf  ass.  535;  Knapp  v.  Lee,  3  Pick.  452;  Esp.  N.  P.  ((Mould's 

2  ed.)  84;  Clark  v.  Leach,  10  Mass.  51;  Field  v.  Nicherwn, 
13  Id.  137;  Hatch  v.  Greene,  12  Id.  197. 

.   By  Court,  Pabxxb,  C.  J.    In  regard  to  the  two  first  items 
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claimed  by  the  defendants  as  paid,  on  account  of  the  note  on 
which  he  is  saed,  we  think  there  is  no  doubt,  from  the  evidence, 
that  those  sums  were  so  paid.  Watson,  the  payee,  requested 
the  witness  to  ask  the  defendant  for  fifty  dollars,  stating  that  he 
had  a  short  time  before  received  sixty  dollars,  and  was  unwill- 
ing to  ask  so  soon  again,  and  when  the  witness  asked  for  the 
note  to  take  with  him,  Watson  answered  there  was  no  need  of 
it,  he  had  got  the  other  sum  without  the  note.  The  witness 
then  went  to  the  defendant  and  asked  for  fifty  dollars  for  Wat- 
son, which  he  received,  and  gave  a  due  bill  for  it  in  Watson's 
name.  This  sum  and  the  other  sum  of  sixty  dollars,  for  which 
Watson  gave  his  promissory  note,  were  unquestionably  paid  on 
account  of  the  defendant's  note  to  Watson.  The  form  of  the 
CTidence,  to  wit,  a  promissoxy  note  and  due  bill,  is  no  reason  why 
they  should  not  be  used  in  defense  of  the  note,  the  intention  of 
the  original  parties  being  plain,  and  the  present  plaintiffs  being 
subject  to  the  same  defense  as  Watson  would  be,  were  he  the 
plaintiff,  they  having  received  this  note  long  after  it  was  due, 
and  received  it,  in  fact,  as  agent  and  trustee  of  Watson  to  col- 
lect, and  pay  his  debts  with  the  proceeds. 

With  respect  to  the  other  demands,  consisting  of  a  note  for 
fifty  dollars,  dated  January  1, 1823,  and  a  note  for  twenty  dol- 
lars, dated  June  2, 1823,  and  the  balance  of  account  due  from 
Watson  to  the  defendant,  as  there  was  no  direct  evidence  that 
they  were  for  moneys  advanced  or  articles  delivered  specially  on 
account  of  the  note  in  suit,  the  defendant  can  not  avail  himself 
of  them  in  defense,  except  under  our  statutes  of  set-off,  he  hav- 
ing filed  these  demands  according  to  those  statutes.  Consider- 
ing that  these  demands  arose  while  Watson  had  possession  of 
the  note  in  suit,  that  he  was  an  embarrassed  man,  and  had  a 
right  to  call  on  the  defendant  for  money,  there  can  be  little 
doubt  that  it  was  in  fact  paid  by  the  defendant,  and  received  by 
Watson  towards  payment  of  the  debt;  but  the  evidence  does 
not  prove  it  to  be  so. 

After  a  good  deal  of  deliberation  with  a  view  to  other  cases 
before  us,  as  well  as  this,  we  have  come  to  the  conclusion  that 
the  defendant  may  avail  himself  of  these  just  and  equitable 
claims  against  Watson,  under  the  statute  of  set-off.  That  stat- 
ute is  remedial,  and  ought  to  have  a  liberal  construction;  it  was 
intended  to  prevent  the  nominal  creditor  from  recovering  what 
may  be  due  to  him  by  the  form  of  the  contract,  when  in  truth 
he  is  the  debtor;  and  it  is  in  extension  of  this  sound  principle 
of  justice  that  he  alone  is  substantially  the  creditor  in  whose 
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favor  the  balance  exists,  that  the  courts  allow  jadgments  be- 
tween the  same  parties  to  be  set  off,  and  that  the  legislature 
subsequently  provided  that  executions  also  should  be  placed 
one  against  the  other,  whatever  may  have  been  the  cause  of 
action  originally  between  the  parties.  It  is  true  that  the  stat- 
ute of  set-off  contemplated  mutual  demands  between  the  same 
parties;  but  the  common  law  or  law-merchant  treats  the  holder 
of  a  promissory  note,  which  was  dishonored  when  he  took  it, 
as  the  party  to  the  contract,  for  all  purposes  of  defense,  when 
he  shall  put  his  note  in  suit.  The  principle  as  stated  by  Bayley, 
in  his  Treatise  on  Bills,  is,  that  he  **  who  takes  a  bill  after  it  is 
due,  takes  it  subject  to  all  the  objections  and  equities  to  which 
it  was  liable  in  the  hands  of  the  persons  from  whom  he  takes 
it:"  Bayley  (Phillips  and  Sewall's  ed.)  82.  Many  authorities 
are  cited  by  the  American  editors  of  this  book,  which  fully  sup- 
port this  broad  and  general  principle.  It  is  very  obvious  that 
this  principle  can  not  be  applied  in  many  instances  where  the 
necessity  of  it  will  frequently  occur,  unless  the  operation  of  the 
statute  of  se^-off  can  be  made  to  apply  to  those  who  are  not  the 
original  parties  to  the  contract.  It  is  quite  common  for  those 
who  have  given  negotiable  securities  to  make  advances  to  their 
creditors  on  the  faith  and  expectation  of  an  allowance  and  ad- 
justment, although  not  in  the  direct  form  of  payment  of  their 
notes.  Death  or  insolvency  of  the  payee  often  occurs,  and 
manifest  injustice  is  done  if  the  party  so  advancing  is  to  be 
treated  as  a  debtor  to  the  whole  amount,  and  as  a  creditor  for 
what  he  may  have  so  advanced.  If  his  note  is  transferred  while 
unimpeached,  it  is  but  right  that  he  should  suffer,  for  he  has 
promised  every  bona  fide  holder  according  to  the  face  of  the 
note.  But  he  who  takes  it  with  notice  of  grounds  of  defense, 
or  after  it  is  due,  which  the  law  charges  as  notice,  is  holden  to 
take  it  altogether  on  the  credit  of  the  indorser,  knowing,  or 
being  presumed  to  know,  that  if  the  promisor  had  any  dealings 
with  the  payee  which  would  justify  a  defense,  the  note  is  charge* 
able  with  that  defense  in  his  hands.  Now  by  our  statute  the 
promisor  can,  by  giving  notice,  avail  himself  of  moneys  paid, 
goods  sold  and  delivered,  or  services  rendered,  in  an  action  on 
a  promissory  note  by  the  payee.  This  is  in  fact  a  defense  legal 
and  equitable,  and  it  is  clearly  within  the  principle  laid  down 
by  Bayley  and  others  as  applicable  to  notes  taken  when  over* 
due;  and  if  it  cannot  be  applied  because  the  note  is  indorsed, 
then  the  principle  fails  to  an  extensive  degree,  in  cases  where  it 
would  be  most  just  and  equitable  to  apply  it     We  think  it 
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would  cease  to  be  a  general  principle,  and  would  only  be  a  rule 
for  particular  cases  not  more  meritorious  than  those  which  would 
not  come  within  it. 

The  cases  of  SoUand  t.  Makepeace ,  8  Mass.  418,  and  Clark  t. 
Leach,  10  Id.  51,  are  relied  upon  principally  to  support  the  ob- 
jection. The  case  of  Holland  v.  Makepeace  is  within  the  ex- 
cepted cases  in  the  English  and  New  York  reports.  Makepeace 
claimed  to  set  off  against  a  debt  due  from  him  to  Coates,  which 
had  been  assigned  to  Coates's  creditors,  he  haying  failed,  a  note 
exceeding  in  amount  the  debt  for  which  he  was  sued,  which  he 
had  purchased  at  a  discount  after  the  failure  of  Coates.  It  was 
held,  and  rightly,  that  he  should  not  change  his  condition  to 
the  prejudice  of  the  creditors  of  Coates,  by  a  voluntary  pur- 
chase of  a  debt.  It  was  unjust  towards  the  creditors,  and  came 
neither  within  the  letter  nor  the  spirit  of  the  statute  of  set-off. 
There  is  nothing  in  the  case  analogous  to  that  which  is  before 
us,  and  the  decision  therefore  does  not  stand  in  the  way  of  the 
principle  which  we  think  justice  requires  us  to  adopt,  and  which 
the  spirit  of  the  law  will  sanction. 

There  are  expressions  in  the  opinion  of  the  court,  ns  delivered 
by  Sedgwick,  J.,  which  without  doubt  are  unfavorable  to  the 
relief  sought  for  in  this  case,  but  the  reasoning  in  support  of 
opinions  often  goes  beyond  what  the  case  requires,  and  such 
reasoning,  though  entitled  to  respectful  consideration,  is  never 
held  to  be  binding  on  courts  in  subsequent  cases;  and  it  ought 
not  to  be,  for  it  is  only  the  facts  before  the  court  which  call  for 
a  decision  of  the  law,  and  a  different  state  of  facts  may  require 
a  modification  of  the  principle,  or  the  application  of  a  different 
one. 

The  judge  considered  the  provision  of  the  statute  of  1784» 
that  if  upon  the  trial  a  balance  shall  be  found  in  favor  of  the 
defendant,  he  having  filed  his  account  in  set-off,  he  shall  recover 
the  same,  in  the  same  manner  as  if  he  had  brought  his  action 
therefor,  as  conclusively  showing  that  the  statute  could  not  be 
applied  against  the  indorsee  of  a  promissory  note.  But  we  do 
not  see  why  the  equitable  provision  for  a  defendant,  who  is  sued 
by  the  indorsee  of  an  insolvent  debtor,  who  took  the  note,  as 
the  law  presumes,  on  the  credit  of  the  indorser  only,  it  being 
dishonored,  should  not  be  extended  as  far  as  the  circumstances 
will  justify,  that  is,  to  a  defense  in  the  action,  without  any  ne- 
cessity of  the  defendant's  recovering  a  balance  against  the 
indorsee.  The  subsequent  statute  of  1793,  c.  75,  sec.  4,  has  no 
each  provision,  and  though  the  former  statute  is  not  repealed^ 
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yet  under  this  last  statute  there  is  no  doubt  a  judgment  in  Cavor 
of  the  defendant  woald  be  good,  although  he  should  not  re- 
cover any  balance  that  might  appear  to  be  due  to  him  from  the 
original  party  to  the  contract.  The  filing  of  the  account  in  the 
clerk's  office  is  merely  for  notice  to  the  plaintiff;  the  defendant 
may  prove  as  much  of  it  as  is  necessary  for  his  defense,  and 
may  abandon  the  residue.  The  statute  of  1793  enacts,  that  the 
defendant  may  give  in  evidence,  upon  the  general  issue,  his  de- 
mands against  tiie  plaintiff  for  goods  delivered,  moneys  paid,  or 
services  done,  whereof  an  account  shall  be  duly  filed,  etc.  Now 
the  law-merchant,  which  is  the  common  law,  says,  that  when  a 
Vian  purchases  a  note  which  is  dishonored,  it  shall  be  subject  to 
the  same  defense  against  him  as  if  the  action  were  brought  by 
the  payee.  Against  the  payee  the  defense  set  up  in  this  case 
would  be  perfect  and  complete;  then  it  must  be  good  against 
the  present  plaintiff,  who  has  voluntarily  substituted  himself  for 
the  payee,  and  the  forms  must  accommodate  themselves  to  the 
principle.  But  it  is  said  it  was  not  intended  that  the  assignee 
shall  be  bound  to  contest  a  demand,  made  by  the  defendant 
against  the  assignor,  on  a  negotiable  security  which  the  defend- 
ant might  have  purchased. 

This  is  true,  and  we  wish  not  to  disturb  the  principle,  bat  to 
ground  ourselves  on  the  position  laid  down  by  the  same  judge, 
that  such  facts  as  wiU  show  that  the  security  at  the  time  of  the 
assignment  had  become  invalid  in  the  hands  of  the  original 
holder,  shall  equally  avail  the  defendant  against  the  assignee. 
The  plaintiff  in  such  case  is  put  to  no  more  disadvantage  than 
he  would  be  by  a  defense  of  payment  or  want  or  failure  of  con- 
sideration, which  may  be  always  proved  against  an  indorsee  of 
a  dishonored  note.  Indeed,  it  is  substantially  payment  to  show 
that  the  payee  was  indebted  to  an  equal  amount,  and  probably 
nine  times  out  of  ten,  the  items  of  an  account  filed  were  intended 
between  the  parties  to  go  in  discharge  of  the  note.  Notes  and 
bills  indorsed  in  time  are  not  affected  by  this  principle,  and  it 
is  only  such  that  the  interest  of  the  mercantile  world  requires 
should  be  protected.  It  were  better  perhaps  that  dishonored 
notes  should  not  be  negotiable,  but  assignable  only  in  equity, 
so  that  the  suit  should  be  brought  in  the  payee's  name;  but  it 
being  settled  that  they  are  negotiable,  the  interest  of  the  mak- 
ers should  be  regarded;  for  if  by  such  indorsement  the  maker 
is  deprived  of  his  legal  defense,  nothing  will  be  more  easy  than 
for  the  payee  himself  to  avoid  such  defense  by  a  friendly  in- 
dorsement. 
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The  case  of  Clark  t.  Leach,  cited  in  the  afgomenl,  rather  fa« 
Tora  than  opposes  this  doctrine;  for  the  defendant  was  not 
allowed  to  show  in  defense  demands  against  the  payee,  because 
he  had  not  broaght  himself  within  the  statute  bj  filing  his  ao- 
coont  in  the  clerk's  ofGice;  at  least  that  is  the  only  reason  given 
by  the  court. 

There  is  no  other  case  in  our  books  which  touches  this  ques- 
tion. That  of  HaUoioeU  and  Augusta  Batik  v.  Howard,  13  Mass. 
235,  is  very  wide  of  it.  The  action  was  upon  a  note  payable  to 
the  bank,  not  negotiable  but  assigned  to  a  creditor  of  the  bank. 
The  defendant  moved  for  leave!  to  pay  into  court  bills  and  notes 
issued  by  the  bank  payable  to  the  bearer,  under  the  rule  for 
bringing  money  into  court.  This  was  not  allowed,  because  the 
notes  were  not  money,  nor  money's  worth;  they  being  almost 
worthless,  the  bank  having  failed.  Of  course,  the  motion  was 
rejected.  If  those  notes  had  been  filed  in  set-off,  having  come 
into  the  defendant's  hands  bona  fide  before  the  failure,  without 
doubt  they  would  have  constituted  a  defense. 

In  the  case  before  us,  it  being  manifest  that  the  plaintiffs  ac- 
quired possession  of  the  note  sued  long  after  according  to  the 
rules  of  law  it  was  dishonored,  and  the  defendant  having  filed 
demands,  acknowledged  to  be  just,  more  than  equal  to  the  sum 
sued  for,  we  consider  his  defense  maintained.  That  under  the 
terms  money  paid  a  promissory  note  may  be  so  filed,  is  settled 
in  the  case  of  Holland  v.  Makqpeaoe\  and  that  the  defendant's 
having  sued  the  same  demands,  does  not  deprive  him  of  the  de- 
fense, was  settled  in  the  case  of  EvanB  v.  Prosser,  3  T.  B.  186. 


Befe&Mt  to  note  ovexdae:  See  Lansing  v.  Oaine,  3  Am.  Deo.  422;  Bow* 
tmn  T.  Haldead,  12  Id.  88a 

Defooeee  agpunst^  in  bends  of  indoreee:  Affer  v.  Hutchins,  8  Am.  Deo.  232; 
WStomT.  Soim£$,4lL  76;  Boyv.  OoddingUm,  9Id.  368;  note,  272. 


Jones  v.  Pebcuval. 

[6  PxaxsBiiro,  495.] 
Sasekbit— BiQHT  ow  Wat  bt  Pbisgriftion.^A  person  doee  not  have  a 
right  of  way  by  prescription  by  passing  over  the  lands  of  another  in  all 
directions,  nor  can  a  grant  of  such  a  way  be  presnmed,  however  long 
continaed. 

Tbxspass  giLare  clausum  fregU,  Pleas,  right  of  way  by  pre- 
scription across  plaintiff's  land  to  defendants'  where  most  con- 
'venient  to  defendants  and  Itast  prejudicial  to  plaintiff;  also  right 
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of  way  by  a  non-existing  grant.  Beplication  de  sua  injuria, 
and  issues  joined  thereon.  It  appeared  that  defendants  for  the 
purpose  of  removing  hay  from  their  marsh  passed  over  plaint- 
ifiTs  marsh  in  di£ferent  places  and  directions,  not  confining 
themselves  to  any  particular  course  or  cart-path.  The  defend- 
ants' testimony  tended  to  show  that  the  owners  of  defendants' 
marsh  had  for  many  years  carted  their  hay  over  plaintiff's 
marsh,  going  wherever  they  pleased.  The  jury  were  instructed 
that  the  defendants  might  show  such  a  way  as  was  described  in 
thoir  pleas  by  prescription  or  grant,  and  that  a  grant  might  be 
presumed  from  an  uninterrupted  use  of  more  than  twenty 
years.  Also  that  it  was  necessary  for  defendants  to  show  a 
continued  use  of  the  right  to  pass  in  any  direction  over  plaint- 
iff's lands,  where  most  convenient  to  them  and  least  prejudicial 
to  plaintiff;  and  it  was  not  sufficient  to  show  that  defendants 
had  used  a  way  in  a  particular  route.  Verdict  for  defendant. 
Plaintiff  excepted  to  first  instruction  and  moved  for  a  new 
trial,  because  the  verdict  was  against  the  weight  of  evidence 
upon  the  point  of  the  last  instruction. 

WiUiama  and  Marsion^  for  plaintiff. 

Beed,  for  defendants,  argued  that  it  was  a  matter  of  necessity 
for  one  to  pass  over  the  land  of  another  in  removing  hay.  That 
the  way  claimed  by  defendants  was  not  unreasonable:  Com. 
Dig.,  Prescription,  E.  4,  and  Chimin,  D.  2,  D.  4;  Campbell  v. 
Wil9cm,  3  East,  294;  GayeUy  v.  BeOiune,  14  Mass.  49  [7  Am. 
Dec.  188];  OcUeward'a  case,  6  Co.  60;  Fitch  v.  Bawling,  2  H.  Bl. 
893;  2  Bac.  Abr.  234,  Customs,  C;  1  Bl.  Com.  77. 

By  Court,  Morton,  J.  It  is  true,  as  was  contended  by  the 
defendant's  counsel,  that  a  custom  for  the  owners  of  adjoining 
closes,  not  separated  by  partition  fences,  to  turn  their  teams 
upon  each  other's  land  in  plowing,  is  good.  It  enables  the  re- 
spective owners  more  conveniently  and  advantageously  to  im- 
prove their  lauds.  It  is  also  founded  on  reciprocity,  and  is 
promotive  of  husbandry;  but  a  custom  for  the  inhabitants  of  a 
certain  place,  or  the  owners  of  a  certain  close,  to  pass  over  the 
soil  of  another  wherever  it  is  most  convenient  to  themselves, 
and  least  prejudicial  to  the  owner,  would  be  unreasonable.  In 
practice  it  would*  lead  to  contention  and  litigation.  The  rights 
of  the  respective  parties  under  such  a  custom  are  so  undefined 
and  doubtful,  that  the  custom  would  be  void  for  uncertainty. 

In  the  case  at  bar,  the  right  of  passing  is  claimed  as  a  vray, 
and  not  by  force  of  a  custom.    A  way  ex  vi  termini  imports  a 
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right  of  passing  in  a  particular  line.  The  way  must  be  kept  in 
repair  by  the  owner  of  the  easement,  and  not  by  the  owner  of 
the  land  over  which  it  passes:  Taylor  y.  WhUehead^  2  Doug.  749; 
8  Kent's  Com.  (3  ed.)  424. 

The  practice  of  the  defendants  to  pass  over  the  plaintiff's 
close  in  different  directions  several  times  a  year,  however  long 
continued,  can  neither  establish  a  general  right  thus  to  use  the 
close,  nor  a  right  of  way  over  it  in  a  specific  course.  Each  en- 
try, unless  by  permission  of  the  plaintiff,  was  a  trespass,  and  no 
number  of  entries,  however  great,  upon  different  parts  of  the 
dose,  can  raise  a  presumption  of  a  grant,  or  establish  a  right  by 
prescription. 

A  grant  in  the  words  of  the  defendant's  plea  would  give  to 
the  grantee  an  election,  subject  to  the  restriction  mentioned, 
of  the  place  and  course  in  which  the  way  should,  in  the  first  in- 
stance,  be  located;  but  it  would  not  authorize  him  afterwards, 
from  year  to  year,  or  day  to  day,  to  change  its  course.  Having 
been  once  established,  any  deviation  from  it  would  be  a  trespass. 

Verdict  set  aside,  and  a  new  trial  granted. 


See,  generally,  m  to  right  of  way  over  another's  land:  Pemam  v.  Wtad^  8 
Am.  Deo.  43;  Taylor  v.  TcwMend,  6  Id.  107;  WaUon  v.  Biortn^  7  Id.  617; 
Cobum  V.  JikhardSy  7  Id.  160.  Right  acquired  by  preflcription:  Oayetty  v. 
BetAim€,  7  Id.  188,  note  193;  Lawton  v.  RwerSt  13  Id.  742.  Right  acquired 
by  ezpreea  grant:  OayeUy  v.  Bethune,  aupra.  A  right  of  way  may  abo  be 
created  by  neoeanty:  Lawton  ▼.  Bivera^  13  Id.  742,  note  747. 


DoTT  V.  GrOBHAM. 

[5  PzozxBDro,  487.] 

LnsHBB  or  Pubchassr  at  EbocunoN  Sale. — A  purchaser  at  an  ezeoutioa 
■ale  has  a  license  to  enter  upon  and  remove  a  building  placed  on  the 
plaintiflTs  land  with  his  permission  by  the  judgment-debtor. 

SzBCunoy  Sai^b — ^Authoritt  or  Officer  Pbesumed. — A  person  levying  an 
execution  and  making  a  sale  of  property  in  pursuance  thereof,  is  pre* 
somed  to  be  an  officer  properly  authorized,  and  it  is  not  necessary  for  a 
purchaser  to  show  that  such  person  was  an  officer  de  jure. 

Tbmspabs.  Plaintiff  alleged  defendants  entered  his  close  and 
removed  a  shop  vehich  v^as  bis  (plaintiff's)  property.  Pleas,  the 
general  issue  and  the  shop  was  Gorham's  property,  and  defend* 
ants  entered  and  removed  the  same.  Issue  joined  on  plaintiff's 
traverse  of  the  allegation  of  property  in  Gorham.  At  the  trial 
it  appeared  that  formerly  the  shop  belonged  to  Coombs  and  that 
be  moved  it  on  the  locu9  in  quo  and  occupied  it  by  plaintiff's  per^ 
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mission;  that  Gh>rliam  purchased  the  shop  at  an  exeoation  sale 
made  by  the  defendant,  Bassett,  as  a  constable,  on  a  jndgment 
against  Coombs.  Plaintiff  objected  to  the  exeoation  under  which 
the  sale  was  made,  and  the  return  thereon,  because  it  did  not 
appear  that  Bassett  ever  was  appointed  or  qualified  as  consta- 
ble. Objection  overruled.  The  jury  were  instructed  that  if  the 
the  shop  was  Coombs's,  and  was  on  plaintiff's  dose  by  his  per- 
mission, and  the  property  was  legally  transferred  to  Gk>rham, 
the  latter  had  a  right  to  enter  with  necessary  aid  and  remove 
the  shop,  doing  as  little  injuzy  as  possible,  to  which  instruction 
plaintiff  excepted. 

Verdict  for  defendants;  but  if  plaintiff's  objection  was  im- 
properly overruled,  or  the  foregoing  instruction  enoneous,  a 
new  trial  was  to  be  granted,  otherwise  judgment  on  the  vezdiet. 

Woodf  for  plaintiff. 

IIblme8,jun.,  contra,  cited  3  Stark.  Ev.  1357;  PoUer  v.  Luther^ 
3  Johns.  431;  16  Yin.  ^br.  114;  3  Cruise  Dig.  159,  tit.  25,  sec. 
74;  Doe  v.  Brawn,  5  B.  &  A.  243;  Nason  v.  DiUingham,  15  Mass. 
170;  Buckman  v.  Buggies,  Id.  180  [8  Am.  Dec.  98J. 

By  Court,  Mobton,  J.  The  shop  was  a  chattel  liable  to  at- 
tachment and  seizure;  and  Gorham,  the  principal  defendant,  ac- 
quired a  good  title  to  it  by  his  purchase  under  the  constable's 
sale  on  the  execution.  The  only  objection  to  the  validity  of  the 
sale  is  that  it  was  not  proved  on  the  trial  that  the  person  who 
made  it  was  legally  elected  and  qualified  to  act  as  constable.  It 
would  be  productive  of  great  inconvenience  to  require  purchas- 
ers at  ofGlcers'  sales  to  inquire  into  the  regularity  of  the  appoint- 
ments and  qualifications  of  those  assuming  to  act  as  each. 
Titles  acquired  under  the  proceedings  of  sheriffs  and  constables 
can  not  be  made  to  depend  upon  the  purchasers'  ability  to  prove 
that  they  were  officers  dejure  as  well  as  de/acio:  Fowler  v.  Bebee, 
9  Mass.  231  [6  Am.  Dec.  62];  15  Id.  170;  Id.  180  (Band's ed.  183, 
n.  a.);  5  Bam.  &  Aid.  243.  The  fact  that  one  of  the  defend- 
ants, who  acted  as  the  servant  of  the  purchaser,  was  the  officer 
who  made  the  sale,  can  make  no  difference  in  the  application  of 
this  principle.  He  can  not  be  holden  to  prove  his  title  to  his 
office  in  an  action  in  which  no  complaint  is  made  against  him 
for  any  official  act.  The  defendant,  Gorham,  having  shown  a 
valid  title  to  the  shop,  the  only  question  remaining  is,  whether 
he  had  a  right  to  enter  upon  the  plaintiff's  close  and  remove  it. 
The  act  was  a  trespass,  unless  such  right  may  be  inferred  from 
the  facts  in  the  case. 
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Coombs,  the  debtor,  haying  placed  the  shop  apon  the  plaint- 
iff's soil  bj  his  permission,  was  tenant  at  will  of  the  land  on 
which  it  stood.  He  had  not  only  a  right  in  the  soil  coTered  by 
the  building,  but  also  a  right  of  ingress  and  egress  oyer  the 
plaintiff's  close  to  and  from  the  highway,  as  necessary  to  the 
enjoyment  of  the  shop.  There  is  no  eyidence  of  the  determina- 
tion of  this  tenancy  at  will.  The  shop  being  erected  for  the 
purposes  of  trade,  the  tenant  had  a  right  to  remoye  it  at  any 
time  daring  the  continuance  of  the  estate:  Elwes  y.  Maw^  3  East, 
62.  And  had  the  landlord  determined  the  estate,  the  tenant 
would  haye  been  entitled  to  sufGlcient  time  to  remoye  his  shop 
and  other  property:  Rising  y.  Stannard^  17  Mass.  282;  EUia  y. 
Paige^  1  Pick.  48.  The  debtor,  therefore,  might  rightfully  haye 
remoyed  the  shop  while  he  continued  to  own  it;  and  Gorham 
haying  acquired  his  property  in  the  building  and  his  right  to 
the  enjoyment  of  the  soil,  was  guilty  of  no  trespass  in  entering 
with  the  other  defendants,  as  his  senrants,  and  remoying  the 
shop. 

Judgment  according  to  yerdict. 

• 

See  generally,  as  to  nature  of  lioenae  and  rights  aoquired  by  ^Mae  of  parol 
license:  BkherY,  Kelly,  10  Am.  Dec.  38  and  note;  and  Rerick  y.  JTem,  potC^ 
and  note. 

Authority  of  officers  de/aeto  recognised:  Fowler  y.  Bebee,  6  Am.  Dec 
Btictman  ▼.  Buggies^  8  Id.  98. 


Ikglee  V.  Boswobth. 

[5  PiaszBDro,  488.] 

AsBOBiCDrT  MAT  BB  Vaud  IK  Pabt.^Au  assessment  of  a  tax  is  yalid,  and 
is  ifot  vitiated  as  to  those  that  are  liable  although  certain  persons  are 
assessed  who  are  not  liable  to  be  taxed. 

AwCTMiniM  LlABLB  VOB  PbOPEBTT  TAKEN  VOB  ILLEGAL  TaX. — ^AsseSSOrS  are 

liable  for  taking  property  to  pay  a  tax  illegally  assessed. 

Tbibpass  de  bonis  asportcUis,  Pleas,  general  issue  and  justifi- 
cation as  parish  assessors  in  Halifax.  In  Noyember,  1824,  the 
defendants,  as  assessors,  made  an  assessment  of  three  hundred 
and  fifty  dollars,  yoted  to  be  raised  by  the  parish  for  defraying 
certain  expenses,  the  assessment  being  made  upon  the  polls 
and  estates  of  the  inhabitants  of  the  parish  upon  a  yaluation 
taken  by  them  May,  1824,  and  returned  the  assessment  for  col- 
lection to  the  collector  of  the  parish.  After  most  of  the  tax 
assessed  had  been  collected,  defendants  took  the  assessment 
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from  the  collector  in  order  to  re-assess  the  sum  mentioned,  be- 
canse  certain  persons  and  estates  which  were  sapposed  to 
belong  in  the  parish  when  the  assessment  was  made  were  sub- 
sequently held  to  belong  in  another  parish.  The  second 
assessment  was  accordingly  made,  and  the  defendants  returned 
the  same  with  their  warrant  to  the  collector.  The  defendants 
were  the  assessors  of  the  parish  of  Halifax  daring  the  years 
1824, 1825  and  1826,  and  the  same  persons  were  collectors  during 
those  years.  Plaintiff  neglected  to  pay  either  tax;  the  col- 
lector, by  Yirtue  of  the  assessor's  second  warrant,  distrained  and 
sold  plaintiff's  steers. 

The  judge  ruled  that  the  re-assessment  and  warrant  issued 
thereon  were  Toid,  and  directed  a  verdict  for  plaintiff.  Defend- 
ant excepted.  Defendant  moved  in  arrest  of  judgment  on  the 
ground  that  trespass  will  not  lie  against  assessors. 

Eddy,  for  the  motion,  cited  Ingraham  v.  DoggeU,  6  Pick.  451; 
Stat.  1823,  c.  138,  sec.  5;  2  Bl.  Com.  15;  DiUingham  v.  Snow, 
5  Mass.  559;  BarileU  v.  Crazier,  15  Johns.  250;  Seaman  v.  PaUen, 
2  Gai.  312;  SiUUm  v.  Clarke,  6  Taun.  29. 

Baylies,  contra,  cited  Agry  v.  Toung,  11  Mass.  220;  Pond  v. 
Negus,  3  Id.  230  [3  Am.  Dec.  131]. 

By  Court,  Mobton,  J.  It  was  by  virtue  of  the  collector's 
warrant  for  the  collection  of  the  tax  re-assessed  that  the  distress 
was  made;  and  the  justification  of  the  defendants  rests  upon 
the  validity  of  this  re-assessment.  If  the  first  tax  was  legally 
assessed,  the  re^assessment  was  void.  The  objection  to  the 
legality  of  the  first  assessment  is,  that  the  assessors,  by  mis- 
take, included  several  persons  who  were  not  inhabitants  of  the 
parish  nor  liable  to  be  taxed  in  it.  The  taxes  against  these  in- 
dividuals could  not  be  collected.  This  would  leave  a  deficit  in 
the  sum  to  be  raised,  but  would  not  affect  the  relative  propor- 
tions of  the  persons  liable  to  taxation.  The  effect  upon  the 
parish  would  be  the  same  if  some  persons  legally  assessed 
proved  to  be  unable  to  pay  their  taxes.  The  deficiency  could 
be  supplied  by  increasing  a  subsequent  tax. 

The  accidental  omission  of  any  taxable  polls  or  estate,  in  the 
assessment  of  any  county,  town  or  parish  tax,  although  it 
would  increase  the  proportions  which  those  assessed  would  be 
holden  to  pay,  would  not  render  the  whole  assessment  void:  5 
Mass.  547.  In  all  towns  it  would  be  difficult,  and  in  large  ones 
almost  impossible,  for  the  most  vigilant  assessors  to  make  any 
tax  entirely  correct,  so  that  no  polls  or  estate  not  liable  to  tax* 
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«iiozi  should  be  inoluded,  nor  any  which  are  liable  should  be 
omitted.  To  hold  assessments  to  be  void  for  these  causes  would 
be  productive  of  immeasurable  inconvenience  in  raising  the 
revenues  necessary  to  defray  the  expenses  of  the  state,  and  of 
the  counties,  towns,  and  other  corporations  in  it.  We  are 
therefore  of  opinion  that  the  first  tax  was  legally  assessed  and 
might  have  been  enforced  against  all  persons  rightfully  included 
in  the  lists. 

Another  question  raised  in  the  case  is,  whether  the  plaintiff 
was  liable  to  be  ta;xed  for  the  year  1824,  in  the  parish  of  which 
the  defendants  were  the  assessors.  We  think  he  was  not.  As- 
sessments are  made  in  reference  to  the  first  day  of  May.  They 
are  founded  upon  valuations  taken  by  the  assessors  of  each  town 
and  parish,  which  are  intended  to  be  correct  invoices  of  the 
polls  and  estates  in  the  respective  towns  and  parishes  liable  to 
taxation  on  that  day.  Previous  to  the  first  day  of  May,  1824, 
the  plaintiff  had  separated  himself  from  the  parish  of  which 
the  defendants  were  the  assessors,  had  joined  a  religious  society 
in  another  town,  and  had  furnished  to  the  former  parish  the 
legal  evidence  of  these  facts.  He  thereby  became  liable  to  be 
taxed  in  the  society  which  he  joined,  and  was  as  much  exempted 
from  taxation  in  the  parish  which  he  left,  as  if  he  had  actually 
removed  without  its  territorial  limits.  If  he  remained  liable  to 
be  taxed  by  the  defendants,  he  was  subject  to  taxation  in  two 
religious  corporations  at  the  same  time,  and  holden  to  contrib- 
ute towards  the  support  of  two  religious  teachers,  upon  the 
ministiy  of  one  of  whom  he  did  not  attend.  This  would  be 
alike  unjust  and  inconsistent  with  that  perfect  freedom,  in  rela- 
lation  to  religious  opinions  and  the  support  of  public  worship, 
which  is  intended  to  be  established  and  protected  by  the  laws 
of  this  commonwealth. 

The  statute  of  1823,  c.  106,  which  prescribes  the  mode  in 
which  a  member  of  one  religious  society  may  withdraw  from  it, 
and  become  a  member  of  another,  provides  that  the  person  with- 
drawing **  shall  remain  liable  to  pay  all  such  taxes  as  may  have 
been  actually  granted  or  assessed  against  him  previous  to  such 
separation."  The  plaintiff  had  not  been  actually  assessed  when 
he  withdrew,  and  we  think  the  tax  had  not  been  granted  within 
the  meaning  of  this  statute,  so  as  to  render  the  plaintiff  liable 
to  be  assessed  for  his  proportion  of  it. 

By  recurring  to  the  records  which  are  referred  to  in  the  bill 
of  exceptions  it  appears  that  the  money  to  defray  the  parish 
expenses  for  the  year  1823  was  granted  in  the  month  of  May  of 
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that  year.  The  vote  passed  April  27, 1824,  to  raise  money  to 
defray  the  parish  expenses  for  that  year,  was  prospective,  and 
the  tax  was  intended  to  be  assessed  upon  a  valuation  to  be 
made  on  the  first  of  May  following;  otherwise  the  expenses  of 
two  years  would  be  brought  into  one,  and  two  successive  taxes 
be  founded  upon  one  valuation.  This  can  not  be  done:  Ncuson 
T.  Whitney^  1  Pick.  140  (2  ed.  144,  n.  1).  Any  person  becoming 
an  inhabitant  of  the  parish  after  the  passing  of  this  vote  and 
before  the  first  of  May,  would  have  been  liable  to  be  assessed 
his  proportion  of  it.  The  tax  was  not  actually  granted  so  as  to 
bind  the  plaintiff  before  the  appropriation  of  the  money  at  the 
adjourned  meeting  in  May  following.  Until  that  time  the 
whole  subject  was  under  the  control  of  the  parish,  and  the 
former  vote  might  have  been  reconsidered  and  a  different  sum 
granted,  or  the  parish  might  have  omitted  to  make  any  grant: 
Pond  V.  Negm,  3  Mass.  233  [3  Am.  Dec.  131]. 

The  defendants  do  not  bring  themselves  within  the  protection 
of  the  statute  of  1823,  c.  138,  sec.  6.  Although  the  money 
collected  by  this  illegal  distress,  and  paid  into  the  parish  treas- 
uzy,  might  have  been  recovered  back  by  an  action  for  money 
had  and  received  against  the  parish:  Ame^mry  W.  S  O.  Manuf, 
Co,  V.  Ame^mry,  17  Mass.  461;  Sumner  v.  Mrst  Parish  in  Dor^ 
Chester,  4  Pick.  861;  yet  in  that  form  of  action  the  remedy 
might  not  have  been  commensurate  with  the  injury,  and  the 
plaintiff  was  not  bound  to  resort  to  that  mode  of  redress.  The 
defendants  were  not  '* required"  by  the  parish  to  assess  the 
money  to  be  raised  upon  the  polls  and  estates  of  any  but  tax« 
able  inhabitants  of  the  parish;  nor  to  re-assess  a  tax  which  had 
once  been  legally  assessed:  Oage  v.  Ourrier.  4  Pick.  899  (2  ed. 
406,  n.  1). 

Judgment  a£Brmed. 


Assenon  «re  liable  for  ooUaoting  a  tax  illagaUy  aMMNd:  StOmm  v.  Kea^ 
ton,  7  Am.  Deo.  145. 


GASES 


mr  THX 


SUPREME   COURT 


OF 


NEW    YORK 


FULLEB  V.  HUEBABB. 

16  OcrwEK,  18  J 

Vihdib'b  Bbmkdt  oir  Bbsaoh  of  Coktiuct  to  Covtkt  on  payment  of 
the  pnrohase-money,  where  payment  has  been  dnly  made,  is  by  action 
on  tiie  contract,  and  he  can  not  rescind  the  contract  and  soe  for  the  pur- 
chase-money and  interest. 

VuzDiE  MUST  DEMAin)  A  CoNVETAROB  in  sQch  a  oase,  after  paying  or  ten- 
dering the  pnrchase-money,  and  mast  attend  to  receive  it,  after  waiting 
a  reasonable  time  for  it  to  be  made  out. 

Srglibh  B,viM  la,  it  seems,  that  the  yendee  most  prepare  the  oonyeyanoe 
and  tender  it  f  olr  execution. 

AoBEEKKHT  TO  ComncT  IN  Fkb-simplb  is  satisfied  by  a  conveyance  without 
coyenants.  Hence,  the  existence  of  a  judgment  against  the  vendor  will 
not^  at  law,  authoriae  the  vendee  to  rescind  the  contract. 

JiTDOMKRT  Alonb  doxs  HOT  Trahsfsb  Titlb  or  destroy  the  debtor's  seisiii 
and  capacity  to  convey. 

Absumpsit  by  Fuller  against  the  administrators  of  Smith,  de- 
ceased, on  a  special  contract  made  by  the  deceased  to  oonyej 
certain  land  to  the  plaintiflF,  the  declaration  containing  also  the 
money  counts.  The  defendants  pleaded  a  judgment  outstand- 
ing against  their  intestate,  recoyered  in  1815,  and  also  plene 
a^bnimsiravU,  except  one  dollar.  Beply,  praying  judgment  of 
assets  quando  aociderirU,  It  appeared  that  the  contract  was 
made  in  writing.  May  15,  1812,  to  conyey  the  land  to  the 
plainti£f  in  fee-simple,  on  the  payment  of  a  certain  sum  down» 
and  the  residue  in  three  annual  payments;  Smith,  the  vendor, 
haying  the  right  to  elect  to  go  on  with  the  contract  or  not,  if 
the  payments  were  not  made  at  the  day.  The  whole  considera* 
tion-money  and  interest  were  paid,  the  last  payment  being 
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made  to  the  administrators  of  Smith,  May  12, 1819.  The  de* 
fendants  objected  that  the  plaintiff  could  not  recoyer  on  the 
money  counts,  and  also  that  he  could  not  recover  without  show- 
ing that  he  had  prepared  and  tendered  a  deed  to  the  heira 
which  they  had  refused  or  neglected  to  execute,  or  at  least  that 
a  conveyance  had  been  demanded  and  refused,  but  the  objec- 
tions were  overruled.  The  defendants  also  offered  to  show 
that  the  plaintiff  had  been  in  possession  since  the  contract,  and 
had  cut  and  sold  a  large  amount  of  timber,  which  they  insisted 
should  be  deducted  from  his  claim.  The  evidence  was  rejected. 
Verdict  for  the  plaintiff,  under  the  direction  of  the  court,  for 
the  consideration-money  and  interest.    Motion  for  a  new  trial. 

O.  C.  Bronaon^  for  the  motion,  claimed:  1.  That  the  plaintiff 
could  not  recover  on  the  general  counts:  Baymand  v.  Beamard, 
12  Johns.  274  [7  Am.  Dec.  317];  Clark  y.  Smith,  14  Id.  326; 
Caswell  V.  Black  Biver  etc.  Co.,  Id.  453;  1  Chit.  PL  342;  Tbwers 
V.  Barrett,  1  T.  R.  133;  Power  v.  Wells,  Cowp.  818;  4  Mass. 
604;  Weston  v.  Downs,  Doug.  23;  Hunt  v.  Silk,  5  East,  449; 
Taylor  v.  Hare,  4  Bos.  &  P.  260;  2  Phil.  Ev.  64;  1  WlieaL 
Selw.  79;  2  Com.  Con.  56;  Sugd.  Law  of  Vend.  206;  Linning- 
dale  V.  Livingition,  10  Johns.  36.  2.  That  plaintiff  could  not 
recover  without  showing  that  he  had  tendered  a  deed  for  exe- 
cution, or  at  least  that  he  had  demanded  one:  Sugd.  Law  of 
Vend.,  182,  296  (Phil.  ed.  1820);  Parker  v.  Parmele,  20  Johns. 
130  [11  Am.  Dec.  253];  PhiUips  v.  Fielding,  2  H.  BL  123; 
OreenJby  v.  Cheevers,  9  Johns.  126.  3.  That  the  court  erred  in 
rejecting  the  evidence  offered  by  the  defendants,  and  in  the  in- 
structions as  to  the  measure  of  damages:  4  Bos.  &  P.  262,  per 
Heath,  J. ;  IT. B.  136,  per  Buller,  J. ; Hopkins  v.  Lee,  6  Wheat 
109;  Dyer  v.  Hargrave,  19  Ves.  510,  511,^  per  master  of  the 
rolls.  4.  That  the  existence  of  the  incumbrance  was  no  ob- 
stacle to  a  conveyance  good  in  form  which  would  satisfy  the 
contract:  Van  Eps  v.  Schenectady,  12  Johns.  436  [7  Am.  Deo. 
330];  Nixon  v.  HyseroU,  5  Id.  58;  Sedgwick  v.  Hollenback,  7  Id. 
376;  Stanard  v.  Eldridge,  16  Id.  254. 

J.  A.  CoUier,  contra,  insisted:  1.  That  the  plaintiff  having 
performed  the  contract  on  his  part  by  paying  the  purchase- 
money,  was  entitled  to  a  conveyance,  and  a  demand  was  unnec- 
essary: Shackleford  v.  Barrow,  2  Bay,  91;  Baker  v.  BtUstrode,  1 
Mod.  104;  Pincke  v.  Curteis,  4  Bro.  Ch.  332;  Beard  r.  Wadham, 
1  East,  627;  Abbott,  arguendo;  Sweitser  v.  HummeU,  3  Serg.  ft 

^'  '  1.  This  thonld  tM  10  Vet.  610, 0U. 
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B.  228;  Lawes'  PI.  in  Assumpsit,  246;  Com.  Dig.,  Pleader  0., 
75;  Utica  Bank  t.  (Heson,  18  Johns.  485.  So  where  oonyejance 
aod  payment  are  to  be  simultaneous  by  the  terms  of  the  con- 
tract: Chreen  t.  BeynoUiB^  2  Johns.  207;  Jones  t.  Gardner,  10  Id. 
266;  Parker  r.  Parmele,  20  Id.  130-135  [11  Am.  Dec.  253]; 
Bieard  v.  Waits,  1  East,  619;*  1  Saund.  320,  c;  McCrady  v. 
Brisbane,  1  Nott  &  McC.  104  [9  Am.  Dec.  676];  Fairfax  y.  Lewis, 
2  Band.  20,  35.  2.*  That  the  existence  of  the  judgment  against 
the  intestate  made  it  impossible  for  him  or  his  heirs  to  make  a 
eonTeyance  according  to  the  contract,  and  dispensed  with  the 
necessity  of  a  demand,  if  it  were  otherwise  necessaiy:  Seaward 
V.  WiUock,  5  East,  198,  202;  Sugd.  Law  of  Vend.  164,  165  (Am. 
ed.  1820);  Chreenby  v.  Cheever,  9  Johns.  126;  Oillet  t.  Maynard, 
5  Id.  87,  88  [4  Am.  Dec.  329];  Judson  v.  Wass,  11  Id.  527  [6 
Am.  Dec.  392];  Tucker  t.  Woods,  12  Id.  190  [7  Am.  Dec.  305]; 
Duke  of  SL  Albans  v.  /  hore,  1  H.  Bl.  279;  Gasley  v.  Price,  16 
Johns.  269;  Kelchum  v.  Evertsan,  13  Id.  364  [7  Am.  Dec.  384]; 
2  Chit.  PI.  125,  note  (i).  3.  That  if  the  contract  could  not  be  per- 
formed, the  plaintiff  might  rescind  it  and  recover  on  the  money 
eounts.  4.  That  the  evidence  relating  to  the  cutting  of  the  tim- 
ber was  inadmissible,  because  as  the  plaintiff  had  no  right  to 
enter,  it  was  an  attempt  to  set  off  damages  by  a  tort,  which 
could  not  be  allowed:  Duncan  t.  Lyon,  3  Johns.  Ch.  358  [8  Am. 
Dec.  513];  Livingston  t.  Livingston,  4  Id.  292  [8  Am.  Dec.  562]; 
and  that  an  action  for  use  and  occupation  would  not  lie  in  such 
a  case:  Smith  t.  Stewart,  6  Johns.  46  [5  Am.  Dec.  186].  5.  That 
the  measure  of  damages  was  the  same  as  if  the  plaintiff  had 
been  ejected  for  a  defect  of  title  after  having  received  a  convey- 
ance with  covenants:  2  Wheat.  63,  65,  note;  and  that  if  the 
plaintiff  should  be  evicted  by  the  heirs,  then  would  be  the  time 
to  adjust  the  mesne  profits:  Murray  y.  Oouvemeur,  2  Johns.  Cas. 
438. 

By  Courts  Woodwobth,  J.  The  plaintiff  was  not  entitled  to 
recover  under  the  general  counts.  The  special  contract  is  still 
subsisting,  and  the  remedy  of  the  plaintiff  is  on  the  contract: 
Clark  V.  Smiih,  14  Johns.  326.  That  the  plaintiff  had  no  right 
to  rescind,  follows  from  the  conclusion  (which  we  have  come  to 
on  another  point  in  the  cause),  that  the  outstanding  judgment 
admitted  by  the  pleadings  was  no  obstacle  in  the  way  of  per- 
forming the  promise  to  convey  according  to  its  terms.  The 
payments  were  made  by  the  plaintiff  upon  the  foot  of  the  spe* 

•This  ihonld  te  AordT.  Wadluan,  1  Bast.  619. 
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eial  contract.  Eyeiything  has  gone  on  for  a  series  of  years 
upon  the  supposition  that  the  agreement  was  valid  and  sub* 
sisting. 

It  is  unnecessary  to  consider  the  question  of  damages;  aa 
we  think  the  action  can  not  be  sustained  on  the  contract,  the 
purchaser  not  having  put  the  vendor  or  his  heirs  in  defaulL 
In  this  case,  it  was  necessary  for  the  plaintiff  to  show,  at  least, 
that  he  had  demanded  a  conveyance  from  the  heirs  of  Smith, 
the  intestate;  and  that  then,  after  awaiting  a  reasonable  time 
for  making  out  and  executing  it,  he  had  offered  to  receive  it. 
The  English  law  is  peculiarly  strict.  By  this,  it  seems,  the 
vendee,  who  sues  for  a  breach  of  the  contract  to  convey,  is  re- 
quired, not  merely  to  show  payment  of  the  purchase-money, 
he  must  also  prove  the  preparation  and  tender  of  a  conveyance 
ready  for  execution.  1^11  this  is  done,  the  vendor  is  not  put  in 
default.  In  Baxter  v.  Lewis,  Forest's  Exch.  61,  62,  on  a  bill 
filed  by  the  vendor  of  land  against  the  purchaser  for  a  specifio 
performance,  the  defendant  was  decreed  to  pay  the  purchase- 
money.  He  neglected  to  do  so,  and  was  attached.  A  motion 
being  made  to  set  aside  the  attachment,  on  the  ground  that,  aa 
the  vendor  had  not  prepared  and  tendered  a  conveyance,  the 
defendant  was  not  bound  to  pay;  and  the  attachment  was  there- 
fore premature.  Pemberton,  for  the  plaintiff,  said:  "  It  is  the 
duty  of  the  purchaser  to  make  and  tender  a  conveyance.  The 
vendor  is  never  called  upon  to  do  so."  The  court  denied  the 
motion,  thinking  it  was  incumbent  on  the  defendant  "  to  pre- 
pare and  tender  the  conveyance,  and  pay  the  purchase-money." 
In  Knight  v.  Crock/ord,  1  Esp.  N.  P.  190,  on  an  objection  bj 
Adair,  sergeant,  that  the  plaintiff,  a  purchaser,  could  not  re- 
cover on  the  contract  in  question,  which  consisted  of  a  promise 
by  the  plaintiff  to  pay  for,  and  of  the  defendant  to  convey  real 
estate,  because  he  had  not  shown  the  preparation  and  tender  of 
a  conveyance  to  the  defendant;  Eyre,  0.  J.,  did  not  question 
that  the  objection  was  according  to  the  general  rule,  but  dis- 
tinguished the  case,  saying  the  defendant  had  incapacitated 
himself  to  convey  by  selling  to  another  which  rendered  a  strict 
performance  on  the  part  of  the  plaintiff  unnecessary. 

Mr.  Sugden  declares  the  rule  of  Baxter  v.  Lewis,  to  be  the 
settled  rule  of  the  profession  in  England;  and  notwithstanding 
some  dicta  which  he  mentions  to  the  contrary,  he  still  infers 
that  the  purchaser,  and  not  the  vendor,  ought  to  prepare  and 
tender  the  conveyance:  Sugd.  L.  Y.  181, 182,  (Am.  ed.  1820.) 
Sugden  agrees  that  the  contrary  was  the  general  rule  when  the 
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simplicity  of  the  common  law  reigned,  and  possession  was  the 
hest  evidence  of  title,  but  upon  the  modifications  of  estates 
unknown  to  the  common  law,  which  resulted  in  the  difficulties 
surrounding  modem  titles,  the  more  convenient  rule  which  he 
mentions  had  grown  up  among  the  conveyancers.  This  doctrine 
of  Sugden  is  mentioned  with  approbation  by  the  late  Chief 
Justice  Spencer,  in  Hudson  v.  Swift,  20  Johns.  27,  and  the 
court  decide  in  that  case  that  to  put  the  vendor  in  default,  and 
entitle  the  vendee  to  recover  back  part  of  the  purchase-money, 
which  he  had  paid  in  advance,  he  must  tender  the  residue,  and 
demand  a  conveyance. 

There  is,  then,  something  more  to  be  done  than  the  simple 
payment  or  the  tender  of  the  purchase-money.  A  conveyance 
must  be  demanded.  Nor  would  this  alone  appear  to  satisfy  the 
principle  of  the  rule.  A  reasonable  time  should  be  allowed  to 
the  vendor  to  prepare  the  conveyance.  The  purchaser  not 
having  himself  prepared  it  (which  he  may  do),  he  shall  not  be 
allowed  to  retire  immediately  and  bring  his  action;  but  should 
present  himself  to  receive  the  conveyance,  which  he  has  thus 
reqiiired  to  be  furDished.  Deliberation  and  advice  of  counsel 
may  be  necessary  in  settling  its  terms.  The  framing  and  execu- 
tion of  modem  conveyances,  even  with  us,  where  the  titles  to 
real  estate  are  much  less  complicated  than  in  England,  are  not 
like  the  payment  of  money,  or  the  delivery  of  a  chattel.  I  ad- 
mit the  general  rule  to  be,  as  contended  by  the  counsel  for  the 
plaintiff,  that  where  a  party  engages  to  do  any  act,  and  a  de- 
mand is  not  a  part  of  the  contract,  the  bringing  of  the  action 
is  in  itself  a  sufficient  demand.  Such  an  important  transaction, 
however,  as  the  assuring  of  a  title  to  real  estate,  under  the 
modem  system  of  conveyancing,  is  an  exception  to  that  rule. 

Clearly  the  judgment  recovered  against  Smith  is  no  ground, 
in  a  court  of  law,  for  rescinding  the  contract.  The  agreement 
was  to  convey  in  fee-simple.  A  conveyance  is  good  and  per- 
fect, without  warranty  or  personal  covenants.  Such  a  convey- 
ance will  satisfy  the  terms  of  this  contract.  The  judgment  is 
of  itself  no  transfer  of  title.  It  does  not  destroy  the  seisin  of 
Smith,  or  his  heirs,  nor  take  away  the  capacity  to  convey:  6 
Johns.  58;  7  Id.  880;  18  Id.  368;  20  Id.  138;  12  Id.  443;  9  Id. 
126. 

A  new  trial  must  be  granted,  with  costs,  to  abide  the  event. 

New  trial  granted. 

YBmon's  Durr  as  to  DBMAin>iNO  DsiD.^-The  rale  hen  annoonoecU 
ttiat  whare  there  is  a  oontnct  to  convey  on  the  payment  of  money,  or  the 
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perf ormanoe  of  other  conditions  by  the  yendee,  the  latter,  in  order  to  pat  the 
vendor  in  default  and  maintain  an  action  on  the  contract,  mnat  not  only  pay 
or  perform,  or  tender  payment  or  performanoe,  but  also  demand  a  convey- 
ance, and,  after  waiting  a  reasonable  time  for  its  preparation,  attend  to 
receive  it»  has  been  approved  and  followed  in  a  nnmber  of  subsequent  cases 
in  New  York:  Fuller  v.  WilUams,  7  Cow.  54,  which  was  the  second  decision 
in  the  supreme  court  in  the  same  cause:  Hacket  v.  Huwn,  3  Wend.  250;  Con- 
TMUy  V.  Pierce,  7  Id.  131;  Lawrence  v.  Simons,  4  Barb.  358;  LutwelUr  v.  Lin^ 
neU,  12  Id.  616;  Oarlock  v.  Lane,  15  Id.  364;  WeUa  v.  Snuih,  2  Edw.  Ch. 
SI;  Bruce  v.  TiUon,  25  N.  Y.  196.  But  in  PearwU  v.  Frazer,  14  Bark  569, 
it  was  held  that  this  was  a  rule  of  evidence  and  not  of  pleading,  and  there- 
fore that  the  vendee  need  not  allege  that  he  had  demanded  a  deed  and  at- 
tended, after  a  reasonable  time,  to  receive  it.  As  the  object  of  waiting  » 
reasonable  time,  after  the  first  demand,  is  to  enable  the  vendor  to  prepare 
the  conveyance,  it  was  held  in  WelU  v.  Smith,  2  Edw.  Ch.  81,  that  if  the 
vendee  himself  prepare  the  deed  and  tender  it  for  execution,  no  further  de- 
mand or  delay  will  be  required:  See,  also,  Camp  v.  Morae,  5  Benio,  164. 
And  where  the  vendor  has  covenanted  to  convey  on  a  particular  day,  if  the 
money  is  paid  by  that  time,  the  vendee  having  fully  and  seasonably  per- 
Ibrmed  the  contract  on  his  part,  need  make  only  one  demand  for  the  deed; 
for  it  is  the  duty  of  the  vendor  to  have  it  ready  on  the  day:  Carpenter  v. 
Brown,  6  Barb.  149.  In  Gray  v.  Dougherty,  25  Cal.  279,  Sanderson,  C.  J., 
refers  to  Carpenter  v.  Brown,  as  having  modified  the  doctrine  of  Fuller  v. 
Hubbard,  "so  as  to  dispense  with  the  second  request,*'  in  every  case,  bat 
the  decision  does  not  seem  to  go  to  that  length.  The  general  doctrine  of  the 
principal  case,  that  where  the  stipulations  of  a  contract  are  dependent  or 
concurrent,  neither  party  can  maintain  an  action  on  the  contract  without 
performance  or  tender  thereof  on  his  own  part  and  a  demand  of  performanoe 
from  the  other  party,  is  approved  in  Slocum  v.  Despard,  8  Wend.  619;  Hoyt 
V.  Ball,  3  Boew.  59;  HarOey  v.  Jam^e,  50  N.  Y.  53;  and  People  v.  MiUa,  17 
GaL  276.  And  in  Barber  v.  Cary,  11  Barb.  553,  the  rule  that  where  deeds 
or  other  writings  are  to  be  prepared,  reasonable  time  must  be  given  for  that 
purpose,  after  a  demand,  is  applied. 

Vkndee  can  not  Rescind  aftxr  Payment. —On  this  point  the  principal 
case  is  cited  in  Cooper  v.  Broton,  2  McLean,  498.  It  is  erroneously  referred 
to  in  that  case  as  holding  that  in  New  York  it  is  the  duty  of  the  vendee  to 
prepare  the  deed  and  tender  it  for  execution,  and  the  learned  judge  states 
that  the  rule  in  Ohio  is  that  the  vendor  must  make  and  tender  the  deed. 

Contract  to  Convey  in  Fee,  how  Satisfied. — It  was  held  in  Byder  ▼. 
Jenny,  2  Bob.  (N.  Y.)  68,  on  the  authority  of  Fuller  v.  Hubbard,  that  an  agree- 
ment to  convey  in  fee  is  satisfied  by  a  deed  without  covenants.  But  where  the 
contract  was  to  convey  free  of  incumbrances  an^  with  full  warranty,  it  waa 
held  in  Jerome  v.  Scudder,  Id.  174,  that  a  tender  of  performance  by  the 
vendor  would  be  unavailing  if  the  land  was  in  fact  incumbered.  The  doctrine 
of  the  principal  case,  that  a  contract  to  convey  in  fee  may  be  satisfied  by  a 
conveyance  of  an  incumbered  title,  is  not  now  followed  in  New  York  or  else- 
where: Penfield  v.  Clark,  62  Barb.  584;  Burwell  v.  Jackson^  9  N.  Y.  591.  As 
to  the  conveyance  which  will  satisfy  a  contract  generally,  see  the  note  to 
Porter  v.  Noyes,  11  Am.  Dec.  34;  Parker  v.  Parmele,  Id.  253,  and  note; 
Borden  v.  Borden,  4  Id.  32;  Flem,inay.  Harriaon,  Id.  691;  Kel^f  v.  Brat(ford, 
6  Id.  656;  KeteJium  v.  Evertson,  7  Id.  884;  Dearth  v.  WilUameon,  Id.  652s 
Jvdson  V.  Wase,  6  Id.  392. 
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Trustees  of  Yebnon  Society  v.  Hills. 

[6  OowBH*  23.f 

A  CoBPOKAiiON  Suing  mut  proye  its  incorporation  where  the  genenJ  issue 
is  pleaded. 

Trvstxbs  of  ▲  CoBPOBATiON  CHOSXzr  lOR  A  YxAB  hold  over  until  others 
are  elected. 

iREBOULABims  Bkndxrino  Void  AN  ELECTION  OF  TRUSTEES  of  a  corpora- 
tion for  a  single  year,  will  not  dissolve  the  corporation  where  only  one 
third  of  the  trustees  are  chosen  annually;  but  it  is  otherwise  where  the 
irregularities  are  continued  for  three  years. 

TkusiEis  Chosen  after  the  Day  are  in  by  color  of  ofSce»  and  the  election 
Is  not  absolutely  void.  Hence  their  acts  are  good,  and  the  corporation 
continues. 

Estoppel  of  One  Dealino  with  a  Corporation  to  deny  that  it  is  a  cor« 
poration  relates  only  to  the  time  of  the  contract,  and  does  not  prevent 
his  claiming  that  such  corporation  was  afterwards  dissolved. 

NoN-usKR  OR  Misuser  Working  a  Forfeiture  of  corporate  rights  can  not 
be  taken  advantage  of  collaterally  in  an  action  brought  by  the  corpora- 
tion, but  such  forfeiture  must  be  judicially  declared  in  a  direct  proceed- 
ing for  that  purpose. 

Beugious  Corporations  stand  on  the  same  footing  in  this  respect  as  other 
corporate  bodies. 

Objection  to  the  Right  of  Trustees  suing  eohre  officii,  that  they  were 
not  regularly  elected,  can  not  be  sustained  unless  it  be  shown  that  pro- 
ceedings have  been  instituted  against  them  by  the  government  and  car- 
ried to  judgment  of  ouster. 

Cebtiorabi  to  justice's  court.  The  plaintiffs  sued  below  on  a 
sabscription  dated  September  26,  1817,  whereby  the  defendant 
bound  himself  to  pay  a  certain  sum  annually  for  the  support  of 
the  minister  of  the  society.  Plea,  the  general  issue.  The 
question  was  as  to  whether  the  plaintiffs  were  a  corporation 
when  the  action  was  brought.  It  was  admitted  that  the  society 
was  duly  incorporated,  and  that  all  its  proceedings  down  tc 
April,  1813,  were  regular,  or  had  been  cured  by  statute;  but 
since  that  time,  it  appeared  that  at  the  annual  elections  of 
trustees  only  one  person  had  presided  instead  of  two,  as 
required  by  statute,  and  that  the  required  certificate  of  the 
result  of  such  elections  had  not  been  given.  It  also  ap« 
peared  that  there  was  no  record  of  an  annual  meeting  of  the 
society  in  1818,  or  of  any  meeting  at  all  in  that  year,  except  a 
resolution  adopted  in  1820,  reciting  that  the  record  of  1818  was 
lost,  and  directing  the  clerk  to  record  the  election  of  trustees 
for  that  year.  No  certificate  of  the  election  of  the  plaintiffs  as 
trustees  was  produced,  but  it  appeared  from  the  minute-book  of 
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the  Bocietj  piodaced  in  eyidence  that  they  were  tnwtees.  Jadg^ 
ment  below  was  for  the  defendant. 

O.  C.  Branson,  for  the  plaintiffs  in  error,  contended:  1.  Thai 
none  of  the  irregularities  pointed  out  were  such  as  to  work  a 
dissolution  of  the  corporation;  2.  That  trustees  hold  over  until 
their  successors  are  chosen:  People  t.  Eunlde,  9  Johns.  147;  3. 
That  the  defendant  having  contracted  with  the  society  as  a  cor- 
poration was  estopped  to  deny  that  it  was  a  corporation:  14 
Johns.  245  [Duichess  I^g.  Co,  t.  Davis,  7  Am.  Dec.  459];  4. 
That  even  if  the  irregularities  mentioned  were  such  non-user  or 
misuser  as  to  work  a  forfeiture  they  could  not  be  taken  advan- 
tage  of  except  by  a  direct  proceeding  to  declare  the  forfeiture: 
1  Bl.  Com.  485;  Slee  t.  Bloom,  5  Johns.  Ch.  366;  S.  0.,  19  Johns. 
456  [10  Am.  Dec.  273],  and  cases  there  cited. 

J.  A.  Spencer,  contra,  claimed:  1.  That  the  plaintiffs  must 
proTe  themselyes  a  corporation  on  the  general  issue:  8  Johns. 
378;  2.  That  the  irregularities  in  the  election  of  trustees  ren- 
dered the  election  void,  and  worked  a  dissolution  of  the  cor- 
poration; 3.  That  a  direct  proceeding  was  not  necessaiy  to  try 
the  question  of  the  dissolution  of  a  religious  corporation,  which 
must  be  prepared  in  all  suits  to  show  a  continuance  of  its  cor- 
porate existence. 

By  Court,  Satagb,  C.  J.  It  is  settled  by  the  repeated  decis- 
ions of  this  court,  that  when  a  corporation  sues  they  are  bound, 
on  the  general  issue,  to  prove  that  they  are  a  corporation :  8 
Johns.  378;  14  Id.  245, 246.  Had  the  irregularities  complained 
of  been  confined  to  a  single  year,  they  would  have  had  no  effect 
upon  the  plaintiffs'  rights,  according  to  the  decision  in  The 
People  V.  Bunkle,  9  Johns.  147, 149.  It  was  conceded  by  the 
court  in  that  case,  that  the  trustees  chosen  under  the  act  in 
question,  and  who  go  out  of  office  at  the  end  of  the  year,  hold 
over  till  others  are  elected.  The  question  there  was,  whether 
an  election  after  the  day  was  good.  The  court  said:  '*  Perhaps 
the  language  of  the  statute  is  too  peremptory,  that  the  seats  of 
one  third  are  to  be  vacated  at  the  expiration  of  every  year;  but 
the  corporation  is  not  thereby  dissolved,  for  two  thirds  of  the 
trustees  continue  in  office." 

There  are  cases  which  hold  that  where  an  officer  is  to  be 
chosen  annually,  he  may  hold  over  after  the  year  until  another 
is  chosen:  10  Mod.  146;  Str.  625.  And  in  Tfie  People  v.  Bun- 
kle,  the  court  said  that  trustees  elected  after  the  day  would  be 
in  by  color  of  office;  that  the  election  would  not  be  void,  and 
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their  acts  would  be  good;  that  the  corporation  would  still  remain, 
and  the  irregularity,  if  any,  would  cure  itseU  in  a  subsequent 
year.  That  reasoning,  however,  is  not  applicable  to  this  case. 
The  persons  claiming  to  be  a  corporation  in  1817,  where  the 
contract  was  made  with  them  as  such,  came  into  the  office,  if  at 
all,  since  that  period.  The  same  irregularity  was  continued  for 
three  years  in  succession,  and  if  it  renders  the  election  void,  the 
corporation  was  dissolved,  or  in  a  situation  to  be  dissolved  by 
appropriate  judicial  proceedings.  For  the  same  reason,  the  de-> 
lendant  is  not  estopped  to  question  the  plaintiffs  being  a  cor- 
poration, by  reason  of  his  contract  with  them  as  such.  The 
estoppel,  if  any,  relates  to  the  time  of  entering  into  the  contract, 
and  does  not  admit  that  there  can  not  be  a  dissolution.  This 
▼iew  of  the  subject  renders  it  necessary  to  inquire  whether  such 
a  non-user  or  misuser,  as  is  a  sufficient  ground  to  produce  a  for- 
feiture of  corporate  rights,  can  be  taken  advantage  of  in  this  col- 
lateral way,  or  whether  the  forfeiture  must  not  first  be  judicially 
declared  in  a  direct  proceeding  by  the  people. 

This  x>oint,  I  think,  is  well  settled  by  the  decisions  of  our 
own  as  well  as  those  of  the  English  courts.  In  Slee  v.  Bloom^ 
5  Johns.  Ch.  379,  381,  Chancellor  Kent  held  that  the  forfeiture 
of  corporate  rights  must  be  judicially  ascertained  and  declared, 
and  that  corporate  power,  which  may  have  been  abused  or  aban- 
doned, can  not  be  taken  away  but  by  regular  process.  He  con- 
siders the  cases,  and  expresses  a  belief  that  there  is  no  instance  of 
calling  in  question  the  rights  of  a  corporation  as  a  body,  for  the 
purpose  of  declaring  its  franchises  forfeited  and  lost,  but  at  the 
instance  and  on  behalf  of  the  government.  The  decree  in  Slee 
V.  Bloom  was  reversed  in  the  court  for  the  correction  of  errors 
(10  Am.  Dec.  273],  not,  however,  on  the  ground  that  the  chan- 
cellor's position,  so  far  as  it  related  to  acts  of  non-user  or  mis- 
user, was  incorrect.  Spencer,  C.  J.,  who  gave  the  almost  unan- 
imous opinion  of  the  court,  said:  *'  Upon  the  authorities,  and  for 
the  reasons  given  by  the  chancellor,  misuser  or  non-user  can  not 
be  relied  on  as  a  substantive  and  specific  ground  of  dissolution." 
But  the  reversal  proceeded  upon  the  fact  that  the  corporation 
in  question  had  surrendered  or  done  what  was  equivalent  to  a 
surrender  of  their  corporate  rights. 

These  cases  seem  to  me  conclusive  against  allowing  the  objec- 
tion, coming,  as  it  does,  collaterally,  that  this  corporation  was 
dissolved.  There  is  nothing  in  the  statute  showing  that  the 
legislature  considered  religious  incorporations  as  standing  on  a 
different  footing  in  this  respect  from  other  corporate  bodies. 
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The  plaintifb  have  acted  as  tnisiees  upon  the  matter  in  qaee- 
tioD,  and  in  bringing  their  Bnit,  colore  officii^  and  before  an  ob- 
jection to  their  right  can  be  sustained  by  the  defendant,  on  the 
ground  that  they  were  not  regularly  elected,  he  must  show  thai 
proceedings  have  been  instituted  against  them  by  the  govern* 
ment  and  carried  on  to  a  judgment  of  ouster:   9  Johns.  159. 

In  my  opinion,  the  judgment  below  was  erroneous  and  should 
be  reversed. 

Judgment  reyersed. 


Cook  v.  Satteblee. 

[6  OowzH,  lO&l 

Bbskntial  QuALinxs  or  a  Bill  or  Nots  are:  1.  That  it  be  payable  afc  all 
events,  and  not  contingently  or  oat  of  a  particular  fnnd;  and,  2.  That  it 
be  for  the  payment  of  money  only,  and  not  for  the  performance  of  any 
other  act  or  in  the  altematiye. 

Obdeb  Patablb  ok  taking  up  Maker's  Note. — ^An  order  drawn  by  A.  di- 
recting 6.  to  pay  C.  or  bearer  a  certain  ram,  "and  take  np  A.*s  note  for 
that  amount,"  is  payable  on  a  contingency,  and  is  not  a  bill  of  exchange 
even  though  accepted. 

Assumpsit  on  a  certain  instrument,  declared  on  as  a  bill  of 
exchange,  dated  July  25, 1825,  whereby  W.  F.  and  0.  E.  Clarke, 
the  drawers,  directed  the  defendants,  ninety  days  after  date,  to 
pay  the  plaintiff  or  bearer  four  hundred  dollars,  and  take  up 
their  note  given  toWilliam  and  Henry  B.  Cook  for  that  amount, 
dated  April  19, 1825,  which  was  accepted  by  the  defendants  on 
the  same  day.    General  demurrer  and  joinder. 

E.  Cotven,  for  the  demurrer. 

U.  Griffin,  contra. 

By  Court,  Sataob,  0.  J.  The  essential  qualities  of  a  bill  or 
note  are:  1.  That  it  be  payable  at  all  eyents,  not  dependent  on 
any  contingency,  nor  payable  out  of  a  particular  fund;  and,  2. 
That  it  be  for  the  payment  of  money  only,  and  not  for  the  per- 
formance of  some  other  act,  or  in  the  alternative:  Chit,  on 
Bills,  55. 

Is  not  the  instrument  declared  on  payable  upon  a  contin- 
gency ?  From  the  face  of  the  instrument  itself  it  appears  that 
the  drawers  had,  on  the  nineteenth  of  April  preceding  its  date, 
given  their  note  for  four  hundred  dollars  to  Wm.  and  H.  B. 
Cook,  and  the  object  of  drawing  the  instrumentin  question  was 
to  take  up  that  ^note.    The  engagement  of  the  acoeptors  most 
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be  constraed  according  to  what  is  required  of  them  by  the 
drawers.  The  note  was  supposed  to  be  in  possession  of  the 
payee  or  holder  of  the  bill,  and  the  payment  of  the  money  and 
taking  up  of  the  note  of  the  drawers  must  be  simultaneous  acts. 
The  acceptors  could  not  take  up  the  note  till  it  was  presented; 
nor  were  they  bound  to  pay  the  money  till  the  plaintiff  was 
ready  and  offered  to  enable  them  to  take  up  the  note.  It  seems 
to  me,  therefore,  that  substantially  this  instrument  is  payable 
apon  a  contingency,  and  is  the  same  as  if  it  had  said:  '*  Pay  W. 
C.  four  hundred  dollars  on  his  giving  up  our  note/'  etc.  Had 
such  been  the  form,  it  would  clearly  not  be  technically  a  bill  of 
exchange.  The  holder,  in  declaring  upon  it,  should  ayer  his 
readiness  to  deliyer  up  the  note.  Upon  a  contrary  doctrine, 
the  defendants  may  be  compelled  to  pay  the  bill,  and  the  draw- 
ers to  pay  the  note;  provided  it  has  been  transferred  before 
due. 

The  defendants  are  entitled  to  judgment,  with  leave  to  amend 
on  the  usual  terms. 

Bule  accordingly. 

BsQUiaiTES  or  Bill  or  Notx. — The  statement  given  by  Savage,  C.  J., 
wpra,  of  the  "essential  qualities"  of  a  bill  or  note  isapproyed  in  Bell  v.  Tate$, 
33  Barb.  639;  Dunl^am  v.  Manrow,  2  K.  Y.  543,  and  Arnold  y.  Hack  Biver 
etc,  S.  R,  Co,,  5  Dner,  213;  and  particularly  as  to  the  point  that  such  bill 
or  note  must  be  payable  in  money  only,  in  Tkompaon  v.  Sloan,  23  Wend.  73; 
and  Hinnemann  v.  Roeenbach,  39  K.  Y.  101.  In  Leoncard  y.  Mason,  1  Wend. 
623^  it  was  held  that  although  an  order  to  pay  a  certain  sum  and  take  up  the 
drawer's  note  was  not  a  bill  of  exchange,  as  decided  in  the  principal  case,  yet 
a  request  written  at  the  bottom  of  a  promissory  note  for  its  payment  was  a 
good  bilL  As  to  what  instruments  are  n^otiable^  generally,  see  the  note  to 
VToo&y  y.  SergeofiU,  14  Am.  Dec.  421. 


Chapman  v.  Lathbop. 

16  Cown,  UO.] 

DiunBT  ot  Goods  vo  a  Pubchasxr  on  a  fair  contract,  witiioutanyfrand- 
ulflDt  contrivance  to  obtain  possession,  passes  the  property,  and  the 
Tsndor  can  not  maintain  troyer  for  such  goods  in  case  of  non-payment  of 
the  purchase-money. 

Whibk  one  Sxlls  Goons  to  bb  Paid  iob  or  Cash,  no  time  of  payment  be* 
ing  specified,  payment  and  deliveiy  are  simultaneous  acts,  and  tiie  yendor 
may  refuse  to  part  with  the  goods  until  payment. 

BiuyxBT  wiTHorT  Patmbnt  in  such  a  case  passes  the  property,  and  the 
vendee  may  avail  himself  of  any  legal  set-ofl^  notwithstanding  his  agree- 
ment to  pay  ready  money. 

Vbbdor  hat  Stop  Goods  tn  fransifii,  before  aotoal  deliyery,  on  tiMvendae's 
becoming  bankrupt. 
Am.  Dao.  Toi*  XVI— 98 
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Absolutb  Deuvsbt  of  Goods  sold  is  ft  waiver  of  anteoedent  conditioiiB. 

ViNDES  OmooNO  Patxent  nr  Notes  of  the  yendor,  after  dellveiy  of  tha 
goods,  where  he  has  promised  to  pay  oash,  is  not  gailty  of  fraud  if  he  did 
not  oontemplate  payment  in  sach  notes  at  the  time  of  the  purchase  or 
delirexy. 

Tbovsb  for  certain  goods.  It  appeared  that  the  defendant 
agreed  to  purchase  the  goods  in  question  of  the  phiintifiEs  and  to 
pay  for  them  in  oash  or  current  bills  if  the  plaintiffii  would  sell 
them  as  low  as  possible,  to  which  the  plaintiflOs  consented,  and 
the  goods  were  deliyered  on  the  same  day.  The  next  day  the  de- 
fendant's clerk  called  and  offered  to  pay  for  the  goods,  partly 
in  a  note  indorsed  by  the  plaintifis  and  regularly  protested  for 
non-payment,  and  the  balance  in  cash,  which  the  plaintiffs  re- 
fused. About  a  fortnight  afterwards  the  plaintiffs  demanded 
the  goods  of  the  defendant,  which  demand  was  refused.  It  ap- 
peared that  the  note  offered  in  payment  was  given  for  certain 
horses  purchased  by  Northrop,  the  maker,  and  delivered  to  one 
of  the  plaintiffs.  The  defendant  also  offered  to  prove  that  the 
plaintiffs  had  indorsed  other  notes,  to  a  large  amount,  for 
Northrop,  and  having  received  the  property  purchased  with 
them  had  stopped  payment  with  the  avowed  purpose  of  pre- 
venting collection  by  the  holders  of  the  notes;  but  the  evidence 
was  rejected. 

The  judge  instructed  the  jury  that  if  the  goods  were  sold  on 
the  understanding  that  they  were  to  be  paid  for  in  cash  or  cur- 
rent bills,  or  if  the  plaintiffs  were  induced  to  part  with  them  on 
misrepresentations  or  deceptions  of  the  defendant,  under  cir- 
cumstances against  which  common  prudence  could  not  guard, 
the  plaintiffs  were  entitled  to  a  verdict;  to  which  instructions 
the  defendant  excepted.  Verdict  for  the  plaintiffs  for  the  yalue 
of  the  goods,  with  interest.    Motion  for  a  new  trial. 

I.  HamiUon,  for  the  motion. 

8,  S.  iMsh,  contra. 

By  Court,  Savagb,  C.  J.  The  principal  question  is,  whether 
trover  will  lie  upon  the  facts  proved.  If  there  was  a  tsit  con- 
tract for  the  goods,  and  they  were  delivered  to  the  purchaser 
without  any  fraudulent  contrivance  on  his  part  to  obtain  posses- 
sion, the  property  passed,  and  the  plaintiffs'  remedy  is  by  a 
different  action.  It  is  conceded  that  the  plaintiffs  were  entitled 
to  pay  for  the  goods  upon  delivery.  They  might  haye  refused 
to  part  with  the  goods  until  payment.  Where  no  time  is  agreed 
on  for  payment,  the  delivery  and  payment  are  to  be  simultane- 
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ooB  acts.  Bat  if  the  rendor  deliyers  the  goods  to  the  vendee, 
and  the  latter  omits  to  pay,  the  properly  of  the  goods  is  changed. 
If  the  rendee  becomes  bankrupt  while  the  goods  are  on  their 
passage,  but  before  actual  deliyery,  the  vendor  may  stop  them 
in  iransUu:  2  Oom.  on  Con.  221;  Cooke  B.  L.  c.  8,  sees.  17,  18. 

In  case  of  an  agreement  to  pay  down  for  goods,  if  the  vendor 
deliver  the  goods  without  actual  payment,  the  vendee  may  avail 
himself  of  any  legal  set-off,  notwithstanding  the  agreement  to 
pay  ready  money:  Ibid.;  1  East,  375.  In  Euassey  v.  ThomUm^ 
4  Mass.  405  [3  Am.  Dec.  224],  the  plaintiffs  had  agreed  to  sell 
a  quantity  of  candles  to  T.  &  W.,  on  credit,  and  on  their  giving 
security.  The  agent  of  T.  &  W.  received  the  candles  on  board 
a  vessel  through  the  hands  of  cartmen  sent  by  him.  While 
part  of  the  candles  were  on  the  wharf,  and  part  on  board  the 
vessel,  one  of  the  plaintiffs  appeared  and  said  be  should  con- 
sider the  candles  the  property  of  the  plaintiffs,  until  security 
was  given;  to  which  the  agent  assented.  These  candles  were 
attached  by  the  defendants  as  the  property  of  T.  &  W.;  and  the 
question  was,  whether  they  were  so.  Parsons,  C.  J.,  states  the 
inquiry  to  be,  whether  this  was  an  absolute  delivery,  not  revoc- 
able; or  if  revocable,  yet  not  revoked.  *'  We  think,''  said  he, 
"  they,  the  plaintifib,  were  bound  to  recollect  th^  condition  they 
had  themselves  made,  and  not  to  have  delivered  the  candles 
until  it  had  been  complied  with.''  The  court,  however,  decided 
the  cause,  on  the  ground  that  the  agent  had  accepted  of  a  con« 
ditional  deliveiy;  and,  therefore,  the  property  remained  in  the 
vendors.  But*the  decision  would  have  been  different  if  the 
goods  had  been  sold  or  attached  while  in  possession  of  T.  &  W. 
According  to  the  doctrine  of  this  case,  the  absolute  delivery  of 
the  property  is  a  waiver  of  any  contract  antecedently  made. 

In  McCarty  v.  Vtckery^  12  Johns.  348,  this  court  decided  that 
trespass  would  not  lie,  where  the  vendor  had  parted  with  the 
possession,  even  though  by  fraud.  They  add,  the  property  was 
changed  by  the  deliveiy.  In  5  T.  B.  281,  Mr.  Justice  BuUer 
cites  the  case  of  Hatweil  v.  Euni,  where  Lacey,  in  the  morning, 
purchased  some  tobacco  of  the  plaintiffs  to  be  paid  for  in  cash, 
and  then  went  off  to  France  to  absent  himself  from  his  creditors. 
The  tobacco  was  delivered  by  the  plaintiffs'  servants,  at  Lacey's 
house,  without  demanding  the  money  or  having  any  orders  to 
do  it.  Eyre,  C.  J.,  held  that  the  sale  was  made  complete  by 
the  act  of  the  plaintiflVt;  that  by  delivering  the  goods  without 
demanding  the  money,  the  property  was  vested  in  Lacey  as 
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apos  a  complete  sale  ab  iniiio,  mthont  ready  money.  That  was  a 
much  stronger  case  than  the  present. 

Suppose  the  plaintiffs'  note  had  never  been  presented,  but 
that  after  a  fortnight  had  ehipsed  they  had  sent  a  bill  of  the 
goods,  and  the  defendant  had  omitted  to  pay;  could  it  be  pre- 
tended that  troyer  would  lie?  If  so,  the  vendor  has  only  to 
make  his  contract  for  cash,  and  may  then  pursue  the  property, 
whose  hands  soever  it  may  reach,  at  any  length  of  time  not  bar- 
ring an  action  upon  the  statute  of  limitations.  The  proposition 
is  monstrous.  As  to  fraud,  it  seems  to  me  if  there  be  any  m 
the  case,  it  is  on  the  side  of  the  plaintiflb.  The  judge  admitted 
that  the  defendant  acted  under  an  erroneous  opinion  of  his 
rights;  and  yet  charged  the  juiy  that  his  conduct  might  be  fraud- 
ulent. The  fraud,  I  presume,  was  that  of  paying  the  plaintiflb 
with  their  own  paper.  If  that  be  fraudulent,  it  must  be  admitted 
that  the  defendant  is  guilty.  But  there  is  no  evidence  in  the 
case  showing  that  he  contemplated  making  such  a  payment, 
when  he  purchased  the  goods  or  when  he  received  them. 

The  case  of  Palmer  v.  Sand,  [7  Am.  Dec.  392],  is  not  in  point. 
The  purchaser  in  that  case  never  received  the  deliveiy  of  the 
lumber,  but  while  the  hands  were  piling  it  he  defrauded  the 
defendant  of  nearly  the  value  of  it,  and  absconded.  I  find  no 
case  which  will  warrant  a  recovery  in  this  action,  nor  is  it  sus- 
tainable upon  any  principle  of  law. 

I  think  the  judge  erred;  and  there  must  be  a  new  trial,  with 
costs  to  abide  the  event. 

New  trial  granted. 

Deuvxbt  Wrhout  PATWorr  Passbs  TnnjL^-The  principle  estaUiahed 
in  the  above  decision,  that  an  abaolnte  delivery  of  goods  to  a.  pnrohaser  with« 
oat  payment  of  the  price,  or  the  performance  of  other  conditions  of  the  sale, 
where  snch  delivery  is  not  procured  by  fraud  or  contrivance,  pssees  the  title 
to  the  property,  has  been  approved  in  many  sabseqnent  oases:  People  v. 
Haynee,  14  Wend.  565,  per  Tracy,  Senator;  FUeh  v.  Beach,  15  Id.  225;  Jiu$» 
sell  v.  Minor,  22  Id.  664;  Fumees  v.  Hone,  8  Id.  263,  per  Maynard,  Senator; 
Lupin  V.  Marie,  6  Id.  81;  Shindler  v.  Ho%L8ton,  1  Denio,  51;  Ivee  v.  Humphreys^ 

1  K  D.  Smith,  199;  SmUh  v.  Lynes,  3  Sandf.  208;  &  0.,  5  N.  Y.  44.  And 
the  vendor  most  look  to  the  personal  credit  of  the  purchaser:  Lupine  v.  Marie^ 

2  Paige,  172.  Bat  such  delivery  does  not  waive  tiie  vendor's  right  to  imme- 
diate payment:  Oenin  v.  Tompkins,  12  Wend.  280.  If  the  goods  were  deliv. 
ered  to  a  carrier,  and  the  circamstances  indicate  that  the  vendor  did  not 
intend  to  release  all  claim  to  the  goods  and  to  trust  to  the  personal  credit  of 
the  purchaser,  the  title  does  not  pass:  Baker  v.  BourcieauU,  1  Daly,  27;  Cur* 
rU  V.  White,  6  Abb.  Pt.  (N.  B.)  375;  a  C,  37 How.  Pr.  353.  Andalthoagh, 
as  laid  down  in  Chapman  v.  LaUirop^  supra,  where  a  vendor  delivers  goods 
sold  for  cash  without  insisting  on  payment,  and  the  purchaser  afterwards 
offers  payment  in  a  note  against  the  vendor,  the  latter  can  not,  after  a  con- 
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aidermUe  delay,  reeoind  the  oootract  and  demand  the  return  of  the  goods,  it 
•eems  to  haye  been  thought  by  Bronaon,  J.,  in  Hogan  v.  Sharb,  24  Wend. 
460,  that  it  might  be  otherwise  if  the  vendor  should  act  promptly  upon  dis- 
covering that  the  purchaser  does  not  intend  to  pay  cash.  He  says.  "It  may 
perhaps  be  an  open  question  whether  the  vendor,  immediately  after  the  de- 
livery and  when  he  first  discovers  that  the  vendee  does  not  intend  to  abide 
by  his  oontraot  to  pay  cash,  may  not  disaffirm  the  sale  and  bring  trover  for 
the  goods,  if  they  still  remain  in  the  hands  of  the  vendee."  And  he  refers  to 
the  vendor's  deUy  in  the  principal  case  as  constituting  an  important  ground 
of  the  decision, 

GoHTKAOT  TO  Pat  Cash  ON  Deuvxbt. — Where,  on  a  sale  of  goods,  the 
contract  is  silent  as  to  the  time  of  payment,  payment  must  be  made  on  de* 
livery  in  legal  currency:  Clark  v.  Dalef^  20  Wend.  61,  citing  the  principal 
case.  But  it  was  held  in  Conway  v.  Btuh,  4  Barb.  666^  that  the  doctrine  of 
Chapm/OM  V.  Laihrop  did  not  authorise  a  purchaser  in  such  a  case  to  sue  for 
the  goods  before  making  payment. 


Wabd  v.  Gbeen. 

[«  OOWXH,  178.] 

Lawtul  OoNTBAOn  OF  A  Mastbr  of  a  general  ship,  relative  to  the  usual 
employment  of  the  vessel,  are  binding  upon  the  owners. 

IhB  Mabter  18  THS  CoNnDB^HTAL  AoxiTT  of  the  owners  at  large,  intrusted 
with  the  conduct  and  management  of  the  ship. 

A  QnrzEAL  Ship  is  one  in  which  the  master  or  owners  engage  separately 
with  a  number  of  persons  unconnected  with  each  other,  to  convey  their 
respective  goods  to  the  place  of  the  ship's  destination. 

Master  of  a  Gbnkbal  Ship  abroad  has  power  to  make  contracts  in  rela- 
tion to  freight  which  will  be  binding  on  the  owners. 

OwsiR  ov  Board  exclusively  attending  to  the  shipment  of  the  cazgo,  is  not 
boond  by  the  master's  contracts,  but  to  exempt  himself  from  liability  he 
must  show  that  he  was  exclusively  attending  to  that  business. 

Owms  ARB  LiABLR  FOR  G00D8  Stolkn  ou  the  voyage  which  were  shipped 
on  a  contract  with  the  master,  without  their  knowledge,  and  which  were 
not  put  on  the  freight  list,  although  one  of  the  owners  was  on  board  as 
snpercargOf  but  not  shown  to  have  been  exclusively  attending  to  the 
shipment  of  the  cargo. 

Bbbob  to  the  common  pleas  in  an  action  of  assampsit  brought 
by  the  defendant  in  error,  who  was  plaintiff  below,  against  the 
plainiifGs  in  error,  who  were  defendants  below.  It  appeared 
that  the  plaintiff  shipped  two  hundred  and  seventy  Spanish 
dollars  on  the  defendant's  ship  Morgiana,  from  New  Orleans, 
under  a  contract  with  the  master  to  deliver  them  to  the  plaintifi! 
at  New  York,  ''  dangers  of  the  seas  excepted,"  '*  one  and  one 
half  per  cent,  primage,"  and  that  they  were  stolen  on  the 
voyage.  It  was  proved  by  the  defendants  that  the  dollars  were 
not  on  the  freight  list;  that  they  were  shipped  without  the 
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knowledge  of  Henxy  Ward,  one  of  the  defendants  and  part- 
owners,  who  sailed  as  supercargo  on  that  voyage;  that  the 
plaintiff  himself  was  a  passenger  on  the  vessel,  and  that  the 
receipt  for  his  passage-money  was  signed  by  the  said  .Henry 
Ward.  The  substance  of  the  judge's  instructions  appears  froni 
the  following  opinion.  Verdict  for  the  plaintiff,  and  the  de- 
fendants sued  out  this  writ  of  error  on  exceptions  to  the  charge 
of  the  court. 

cTl  L.  Oraham^  for  the  plaintiffs  in  error,  to  show  that  the 
owners  were  not  liable  on  the  master's  contract  because  one  of 
the  owners  was  on  board  acting  as  supercargo,  of  which  the 
plaintiff  had  notice,  and  because  the  contract  was  made  without 
the  knowledge  of  said  supercargo,  cited  Waller  y.  Brewer,  11 
Mass.  99;  Bowcher  y.  LawBon,  Bep.  temp.  Hardw.  83;  Id.  183; 
Poth.  Mar.  Cent.  Cush.  ed.  27. 

P.  W,  Badcliff,  contra,  dted  King  y.  Lenox,  19  Johns.  235; 
Abb.  Ship.,  pt.  2, c.  2,  sees.  2, 3, 4;  Walter  y.  Brewer,  11  Mass.  99. 

By  Court,  Sayaoe,  C.  J.  Abbot  on  Shipping,  in  treating  of 
the  liability  of  the  owners  on  the  contracts  of  the  master, 
states  that  the  owners  are  bound  to  the  performance  of  eyery 
lawful  contract  made  by  the  master,  relatiYC  to  the  usual  em- 
ployment of  the  ship.  The  master  is  the  confidential  agent  of 
the  owners  at  large,  and  is  intrusted  with  the  conduct  and  man- 
agement of  the  ship.  It  often  happens  that  no  contract  can  be 
made  with  the  owners  personally,  as  where  the  ship  is  in  a 
place  distinct  from  their  residence.  But  even  when  the  ship  is 
at  the  place  of  their  residence,  and  is  intended  to  be  employed 
as  a  general  ship,  it  rarely  happens  that  the  owners  interfere 
with  the*  receipt  of  the  cargo;  and  without  doubt  they  are 
legally  bound  to  perform  CYery  contract  made  by  the  master 
relatiYC  to  the  usual  employment  of  such  a  ship:  Abb.  Ship., 
pt.  2,  c.  2,  sees.  2,  3,  4. 

A  general  ship  is  defined  to  be  one  in  which  the  master  ox 
owners  engage  separately  with  a  number  of  persons,  uncon- 
nected with  each  other,  to  couYcy. their  respectiYc  goods  to  the 
place  of  the  ship's  destination.  There  can  be  no  doubt  that  in 
this  case  the  ship  was  a  general  one;  and  the  owners  are  liable 
for  the  performance  of  the  master's  contract^  unless  they  are 
discharged  by  reason  of  one  of  the  owners  being  present  at 
New  Orleans,  and  acting  as  supercargo.  The  case  of  Boucher 
T.  Law9on,  Bep.  temp.  Hardw.  83, 183;  Abb.  Ship.  119,  S.  O., 
was  an  action  against  the    owner  to   recoYer  the  Yaloe   of 
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Portugal  coin,  delivered  to  the  master  at  Lisbon^  to  be  ood- 
Tejed  to  London;  and  of  which,  by  the  usage  of  that  particular 
trade,  the  master  was  to  receive  the  freight  to  his  own  use,  and 
which  he  had  embezzled.  The  court  held  that  if  it  had  ap- 
peared that  the  ship  was  employed  in  carrying  goods  for  hire, 
the  owner  would  have  been  answerable  for  the  loss.  But  as 
that  did  not  appear,  and  possibly  the  ship  might  have  been 
sent  for  a  special  purpose,  the  master  could  not  charge  the 
owners  by  tiding  in  goods  contrary  to  his  duty. 

In  the  case  of  King  y.  Lenox,  19  Johns.  236,  the  general  lia- 
bility of  the  owners  is  asserted  as  I  have  before  stated  it;  but 
in  that  case  the  owner  was  held  not  responsible,  because  the 
ship  was  freighted  wholly  by  him.  The  master  therefore  had 
no  authority  to  receive  the  goods  on  freight.  The  contract  was 
consequently  deemed  to  be  made  with  the  master  in  his  indi- 
vidual capacity,  and  not  as  agent  of  the  owners.  In  the  case 
of  WaUer  y.  Brewer,  11  Mass.  99,  the  owner  went  in  the  ship, 
intending  to  freight  her  himself.  The  ship  was  not  advertised 
for  freight,  nor  did  she  bring  any  from  Montevideo;  but  the 
cargo  belonged  to  the  owner,  except  the  bales  of  sldns  which 
the  master  received  from  the  plaintiff  and  stowed  away  secretly. 
The  judge  instructed  the  jury  that  the  owners  were  generally 
liable  on  the  contracts  of  the  master  abroad  on  the  voyage; 
but  as  the  owner  had  gone  in  the  ship  to  procure  a  cargo;  as  the 
ship  was  not  put  up  for  freight;  and  as  the  defendant  was  not 
consulted,  but  the  goods  were  taken  on  board  without  his 
knowledge,  he  was  not  liable.  But  had  the  owners  known  of 
the  shipment  of  the  goods  before  he  left  Montevideo,  he  would 
have  been  accountable. 

On  a  motion  for  a  new  trial,  the  court  concurred  generally  in 
the  doctrine  pronounced  at  the  trial,  that  the  owner  is  not  liable 
for  goods  clandestinely  taken  on  board  by  the  master,  the  former 
being  present,  and  having  the  management  of  the  voyage  him- 
self, leaving  nothing  to  the  master  but  the  care  of  sailing  and 
directing  the  ship,  especially  when  the  ship  is  not  a  freighting 
ship.  But  even  under  such  circumstances  the  court  declared 
they  would  hold  the  owner  liable,  if  he  knew  the  goods  were 
received  on  board  upon  freight.  And  the  judge  delivering  the 
opinion  of  the  court  concurs  with  the  doctrine  of  King  v.  Lenox, 
that  in  such  a  case  it  is  reasonable  that  the  owner  of  goods,  who 
avails  himself  of  the  master's  privilege,  should  be  holden  to 
trust  to  his  individual  responsibility.  In  neither  of  these  cases 
was  the  ship  a  general  one.    And  Abbot  thinks  it  makes  no  dif« 


440  MuiCFOBD  t;.  Bbown.  [New  Yoik, 

f exence  that  the  goods  are  taken  as  a  part  of  the  master's  privi« 
lege,  because  it  is  immaterial  whether  he  is  paid  bj  a  prinlege 
or  by  wages. 

The  case  under  consideration  is  not  like  either  of  those  cited. 
Hcijre  the  ship  was  a  general  one.  She  was  freighted  bj  sondxy 
persons.  The  cargo  did  not  belong  to  the  owner.  The  master, 
therefore,  had  aathoritj  to  receive  goods  on  freight,  unless  he 
was  prohibited  by  the  owners'  presence.  I  can  see  no  error  in 
the  opinion  of  the  judge  who  deliyered  the  charge  in  the  court 
below.  He  stated  that  the  master  of  a  vessel,  when  abroad,  is 
the  agent  of  the  owners,  and  has  power  to  make  contracts  in 
relation  to  freight,  which  are  binding  upon  the  owners.  That 
when  an  owner  is  on  board,  and  exclusively  attending  to  the 
shipment  of  the  cargo,  he  is  not  bound  by  the  master's  con- 
tract. But  to  relieve  himself  from  liability,  he  must  show  the 
fact  that  he  was  exclusively  attending  to  the  shipment  of  the 
cargo.  This  doctrine  seems  to  me  to  be  supported  by  the  au- 
thorities referred  to,  and  is  reasonable  in  itself.  If  the  jury  did 
not  correctly  apply  the  law  to  the  facts  of  the  case,  the  remedy 
is  not  by  bill  of  exceptions  and  writ  of  error.  I  am  of  opinion 
that  the  judgment  of  the  court  below  shoald  be  affirmed. 

Judgment  affirmed. 

Owvxb's  Lzabilitt  fob  Mabtbb's  Ck>ifTBACT8.-— See,  on  this  point,  Rey^ 
nolds  ▼.  Toppan,  8  Adl  Deo.  110,  where  it  is  held  that  a  ship-owner  is  liable 
for  the  oontracts  of  the  master,  if  the  vessel  is  in  the  employment  of  the 
owner,  and  the  master  has  been  appointed  by  him  and  has  acted  within  the 
soope  of  his  authority.  See,  also,  Thompson  v.  Sitawt  anUf  263»  and  Emer^ 
V.  Hersey,  ante^  268;  Soger  v.  Nichols,  1  Daly,  2;  and  Jojf  v.  AUeii,  2  Wood, 
ft  M.  316,  318.  In  the  two  decisions  last  referred  to,  the  principsl  case  ia 
cited,  and  its  authority  on  this  subject  recognized. 

OwvxB  OF  HnuED  Vbbsxl,  LiABiLiTr  or. — ^For  an  examination  of  the  de- 
cisions on  this  subject^  see  the  note  to  PUkin  v.  Braimerd^  13  Am.  Dec  67. 


MuMFOBD  V.  Bbown. 

[6  OOWBN,  476.] 

Tbmaht  cavkot  lUKB  Rw»ATB8  at  the  landlord's  expenaa,  without  a  apedal 
agreement  between  them  authorizing  it. 

Tenant  in  Ck>MMON  is  not  Liabls  fob  Rkpatm  made  by  a  oo*tenant  npoa 
the  common  property,  without  a  previous  request  and  refusal  to  join  ia 
making  such  repairs,  even  though  the  repairs  be  proper  and  neoeasaiy. 

Ebbob  to  the  common  pleas,  to  reverse  a  jadgment  ren* 
dered  in  favor  of  the  defendant  in  error  and   against  ih« 
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plaintiff  in  ezror  on  an  appeal  to  that  court  from  a  judg- 
ment reooYered  befoie  a  justice,  in  an  action  there  brought 
by  the  defendant  in  error  for  money  paid  and  work  done  in 
rejMuring  certain  premises  of  which  the  parties  were  tenants 
in  common.  From  the  bill  of  exceptions,  it  appeared  that 
the  parties  were  tenants  in  common  of  a  certain  lot;  that  the 
plaintiff,  now  defendant  in  error,  being  in  the  actual  pos- 
session under  a  lease  for  one  year  from  the  defendant  for  his 
half,  built  a  new  fence  on  the  lot,  in  place  of  one  which  had 
rotted  down;  said  fence  being  a  substantial  benefit,  and  increas- 
ing the  rental  value  of  the  lot  enough  to  pay  for  the  repairs; 
and  that  the  defendant  lived  within  three  miles  of  the  lot,  and 
was  frequently  in  the  village  where  it  lay.  But  it  did  not  appear 
that  the  defendant  had  ever  been  requested  to  join  in  the  re- 
pairs, or  that  he  ever  expressly  requested,  assented  to,  or  prom- 
ised to  pay  for,  said  repairs.  The  claim  was  for  one  half  the 
value  of  the  repairs.  A  motion  for  a  nonsuit  in  the  common 
pleas  was  overruled,  and  the  plaintiff  had  a  verdict  and  judg- 
ment thereon,  to  reverse  which  this  writ  of  error  was  prose- 
cuted. 

ToUcoUf  AUomey^enercd,  for  the  plaintiff  in  error. 

L.  F,  Stevens,  contra. 

Bj  Court,  Savage,  0.  J.  Clearly  the  defendant  below  was  not 
liable  as  landlord.  It  was  not  in  the  power  of  a  tenant  to  make 
repairs  at  the  expense  of  his  landlord,  unless  there  be  a  special 
agreement  between  them  authorizing  him  to  do  this.  The  tenant 
takes  the  premises  for  better  and  for  worse,  and  can  not  involve 
his  landlord  in  expense  for  repairs,  without  his  consent. 

It  is,  however,  a  different  question,  whether  the  defendant 
below  was  not  liable  as  tenant  in  common,  for  such  repairs  as 
were  necessary  to  preserve  the  property.  The  ancient  mode  of 
proceeding  by  one  tenant  in  common  against  his  co-tenant,  who 
refused  to  repair,  was  by  writ  d^  reparationefacienda,  a  remedy 
which  probably  still  exists.  A  recovery  could  be  had  by  this 
writ  only  in  case  of  refusal  to  repair;  and  admitting  that  the 
action  of  assumpsit  has  superseded  the  ancient  proceeding, 
should  not  the  plaintiff  below  have  shown  a  request  and  refusal. 
In  Doane  v.  Badger,  12  Mass.  G5,  it  was  decided  that  one  claim- 
ing a  privilege  in  a  well  and  pump,  situate  in  the  laud  of 
another,  each  being  bound  to  contribute  to  the  repairs,  can  have 
no  action  for  repairs  against  him  whose  land  the  well  is  in, 
until  after  a  request  and  refusal  to  repair.    Jackson,  J.,  who 
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deUvered  the  unanimous  opinion  of  the  court,  said,  that  oon- 
sidering  the  parties  as  tenants  in  common,  with  no  prescription 
or  special  contract  as  to  repairs,  it  was  clear  the  action  could  not 
be  sustained,  without  a  request  by  the  plaintiff  to  the  defend- 
ant to  join  in  making  the  repairs.  He  says  the  action  on  the 
case  seems  to  be  a  substitute  for  the  old  writ  de  reparatione 
facienda.  But  he  adds:  ''  If  two  co-tenants  tacitly  agree  or 
permit  the  house  or  its  appurtenances  to  go  to  decay,  neither 
can  complain  of  the  other  until  after  a  request  and  refusal  to 
join  in  making  the  repairs."  The  reason  upon  which  he  founds 
this  position  seems  to  be  conclusive.  It  is  that  till  such  request 
and  refusal,  both  tenants  are  in  equal  fault,  one  having  a» 
much  reason  to  complain  as  the  other. 

In  Loring  v.  Bacon,  4  Mass.  275,^  it  appeared  that  the  plaintiff 
owned  the  upper  and  the  defendant  the  lower  stoiy  of  a  house. 
The  plaintiff  repaired  the  roof  after  requesting  the  defendant 
to  join  in  the  repairs;  and  then  sued  to  recover  the  defendant's 
alleged  proportion.  The  court  held  that  the  plaintiff  could  not 
recover.  The  parties  were  considered,  not  as  tenants  in  com- 
mon, but  owners  in  severalty  of  the  parts  occupied  by  each. 
But  the  principle  was  recognized,  that  tenants  in  common  may 
be  compelled  to  repair  by  the  writ  de  reparatione  facienda  ;  and 
also  that  if  one  suffer  his  separate  property  to  go  to  decay  to 
the  injury  of  another,  a  writ  may  be  obtained  to  compel  him  to 
repair  it;  and  that  after  an  injuzy  sustained,  an  action  on  the 
case  lies.  That  case  was  very  different  from  this;  and  no  infer- 
ence can  be  drawn  from  it  affecting  the  question  now  before  the 
court. 

I  know  of  no  adjudication  or  principle  by  which  one  shall  be 
compelled  to  pay  another  for  services  rendered,  without  request 
or  assent,  expressed  or  implied.  The  plaintiff  in  error  is  not 
liable  on  the  count  for  money  paid,  because  it  was  without 
his  assent;  nor  is  he  liable  as  co-tenant,  because  he  was  not  in 
fault,  having  never  been  requested  to  make  the  repairs.  That 
the  repairs  were  proper  and  necessary,  does  not  alter  the  case. 

The  judgment  must  be  reversed. 

Judgment  reversed. 

LiABnjTT  OF  Landlord  tor  REPAiBa.~The  principle  ertaUiBhed  in  tfao 
foregoing  decision  that  a  landlord  is  not  liable  for  repairs  of  leased  premises 
without  an  express  contract  to  that  effect,  but  that  the  tenant  must  take 
them  for  better  or  worse,  is  approved  in  a  number  of  subsequent  oases  ia 
New  York  and  elsewhere:  Ckv€»  v.  WilUnighby,  7  Hill,  90;  Academy  of  M% 


I.  This  ibonld  be  Loring  t.  Baam,  4  Mmb.  ffYS. 
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▼.  Hackett^  2  HQl  235,  per  Hilton,  J.;  OoUaberger  ▼.  Radway,  Id.  344; 
BUnmer  ▼.  Merrill,  29  How.  Pr.  262,  ShetU  ▼.  Selden,  7  WaU.  423. 

Teat  a  Tinaiit  m  Ooumov  is  not  Liable  ior  Rbpairs  made  by  his 
oo-tenant  npon  the  common  property  without  his  coDsent,  or  without  a  re- 
quest to  join  in  them,  however  necessary  such  repairs  may  be,  is  held  on  the 
authority  of  the  principal  case  in  Taylor  v.  Baldwin^  10  Barb.  690;  per 
Allen,  J. ,  S.  0. ,  Id.  029.  The  same  doctrine  is  laid  down  in  CcUvert  v.  A  Idrleht 
99  Mass.  77,  where,  also,  it  is  held  that  the  ancient  writ  de  reparcUkme  fnei' 
enda  lay  only  to  compel  a  co-tenant  to  join  in  making  repairs,  and  not  to  en- 
force liability  for  repairs  already  made,  and  the  dictum  in  the  principal  case 
to  the  contrary  is  denied.  In  Hannan  v.  Osbortit  4  Paige,  343,  it  is  held, 
however,  that  where  a  suit  for  an  account  for  rents  and  profits  is  brought 
against  a  tenant  in  common  in  possession,  by  his  co-tenant,  he  may  deduct 
sums  paid  for  taxes,  assessments  and  ordinary  repairs,  and  that  there  is  noth- 
ing to  the  contrary  in  the  doctrine  of  the  principal  case.  This  is  upon  the 
general  equitable  principle  that  one  who  seeks  equity  must  do  equity,  and 
that  where  a  party  comes  into  a  court  of  chancery  to  demand  rents  and  profits 
of  a  botiajide  oconpant  of  land,  he  must  pay  for  meliorations. 


Welch  v.  Hioes. 

[6  Cownr,  604.] 

Fbeiobt  Ptto  Rata  Itinsbis  is  due  where  a  ship  is  disabled  by  perils  of  the 
sea  from  pursuing  its  voyage,  without  the  master's  fault,  and  pats  into 
an  intennediate  port,  and  the  owner  there  receives  his  goods. 

AcxxFTAirci  OF  €k>0D6  xitst  bs  Voluntabt  to  give  a  right  to  pro  rata 
freight 

Masteb's  Bkfubal  to  Repaib  his  ship,  or  to  procure  others  and  send  on  the 
goods,  entitles  the  owner  to  receive  the  goods  at  the  intermediate  port 
without  paying  freight  pro  rata, 

Whzbb  Maoteb  at  Fibst  Rktusbd  to  Repaib  the  ship  and  proceed  with 
the  voyage,  or  to  procure  other  vessels  and  forward  the  goods,  but  after- 
wards consented  to  repair  and  proceed,  under  circumstances  calculated 
to  excite  doubts  of  his  sincerity,  and  the  owner  then  received  his  goods, 
it  is  for  the  jury  to  decide  whether  the  offer  to  repair  was  bona  Jide,  and 
the  aooeptanoe  was  voluntary,  so  as  to  entitle  the  ship  to  pro  rata 
freight. 

AflSUKPsrr  for  freight  on  certain  goods  shipped  by  the  de- 
fendant on  the  plaintiff's  ship,  from  Sfc.  Petersburgh  to  New 
York,  but  received  by  the  defendant  at  Princetown,  Massacha- 
setts,  the  ship  having  been  compelled  to  put  into  said  port  by 
the  violence  of  winds  and  tempests.  There  were  counts  both 
for  full  freight  and  for  pro  rata  freight.  There  was  no  con* 
troversy  as  to  the  shipment  or  acceptance  of  the  goods,  but  the 
question  was  whether  the  defendant  had  received  them  under 
such  circumstances  as  to  make  him  liable  for  freight.  It  ap- 
peared that  the  defendant,  on  learning  that  the  ship  had  put 
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into  Prinoetown,  sent  his  i^ent  there  with  full  power  in  relation 
to  the  goods.  The  agent  testified  that  when  he  arrived  at 
Princetown,  December  15, 1820,  the  ship  was  capable,  in  hia 
own  opinion,  of  being  taken  to  Boston,  twelve  or  fifteen 
leagues  distant,  where  she  could  have  been  repaired  in  a  fort- 
night, at  a  moderate  expense,  and  carried  the  goods  on  to  New 
York;  that  there  were  other  vessels  at  Princetown  which  could 
have  been  engaged  to  forward  the  goods,  of  which  he  informed 
the  master;  that  the  master  refused  to  repair  the  ship  and  pro- 
ceed, or  to  procure  other  vessels  to  carry  the  goods,  until  he 
heard  from  his  owner,  or  to  deliver  the  goods  to  the  witness, 
except  upon  payment  of  full  freight;  that  these  refusals  were 
continued  to  January  5,  notwithstanding  repeated  applications 
by  the  witness;  that  about  December  21,  the  master  said  he  had 
received  orders  to  discharge  the  crew,  and  that  he  did  dis- 
charge them  between  that  date  and  January  1;  that  about  a 
fortnight  after  the  ^▼itness'  arrival,  the  harbor  became  blocked 
with  ice;  that  on  January  5,  the  master  told  the  witness  that 
he  intended  to  repair  the  ship  at  Princetown,  but  the  witness 
did  not  believe  him  sincere,  owing  to  the  difficulty  of  making 
the  repairs;  that  the  repairs  could  not  then  be  made  in  a  rea- 
sonable time,  and  that  the  goods  were  in  a  perishable  condition; 
that  the  master  still  refused  for  some  time  to  forward  them; 
that  an  agreement  was  made  with  the  witness  for  the  delivery 
of  the  goods  to  him  on  his  giving  an  order  on  his  principal  for 
the  whole  freight;  but  that  afterwards  they  were  delivered  un- 
conditionally, and  the  witness  forwarded  them  to  New  York. 
The  defendant  also  offered  to  prove  that  the  cost  of  transport- 
ing the  goods  from  Princetown  to  New  York  exceeded  the  full 
freight  from  St.  Petersbui^h  to  New  York,  but  the  evidence  was 
rejected. 

The  judge  charged  the  jury  in  substance  that  the  defendant 
having  received  the  goods  at  an  intermediate  port  the  law 
necessarily  implied  an  agreement  on  his  part  to  pay  pro  rata 
freight,  without  reference  to  the  ability  or  willingness  of  the 
master  to  repair  the  ship  in  a  reasonable  time,  or  to  procure 
other  vessels  to  forward  the  goods;  that  the  defendant  could 
only  escape  his  liability  tor  pro  rata  freight  by  showing  an  ex- 
press and  positive  agreement  by  the  master  to  discharge  all 
claim  for  freight;  and  that  the  defendant's  remedy  was  to 
abandon  the  goods,  if  he  did  not  choose  to  receive  them  at  the 
intermediate  port,  and  to  go  for  damages.  Verdict  for  the 
plaintiff.  Motion  by  the  defendant  for  a  new  trial,  founded  on 
exceptions  to  t.he  instructions. 
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O,  Oriffin^  for  the  motion,  claimed:  1.  That  the  defendant 
was  not  liable  for  pro  rata  freight  unless  his  acceptance  of  the 
goods  was  Toluntaiy:  Luke  v.  Lyie,  2  Burr.  885;  S.  C,  1  W.  Bl. 
190;  Cook  V.  Jennings,  7  T.  B.  377,  881;  Malloy  v.  Backer,  6 
East,  316;  Liddard  y.  Lopes,  10  Id.  526;  Armroyd  t.  Union  Ins. 
Co.,  3  Binn.  437,  447,  per  Yeates,  J.;  Marine  Ins.  Co,  v.  Union 
Ins.  Co.^  9  Johns.  186;  Posi  ▼.  Robertson,  1  Id.  24;  Bradhursi  v. 
Col.  Ins.  Co. ,  9  Id.  19;  CaUendnr  v.  Ins.  Co.  of  N.  America,  5  Binn. 
525;  Case  v.  Baltimore  Ins.  Co.,  7  Cranch,  358;  Hurtin  v.  Unioti 
Ins.  Co.,1  Cond.  Marsh.  281  a,  note:  Robinson  y.  Marine  Ins,  Co., 
2  Johns.  323;  2.  That  if  the  defendant  was  liable,  the  action  on 
the  new  contract  being  an  equitable  one,  he  was  entitled  to  set  ofl 
against  the  pro  rata  freight  the  cost  of  transporting  the  goods 
from  Princetown  to  New  York:  3  Chit.  Com.  Law,  414;  Coffin 
▼.  Starer,  5  Mass.  252  [4  Am.  Deo.  54];  3.  That  the  master  hay- 
ing refused  to  do  what  was  in  his  power  to  forward  the  goods, 
the  contract  on  the  plaintiffs  part  was  broken,  and  freight 
should  either  be  denied  or  equitably  reduced:  Hunter  y.  Prinsep, 
10  East,  394,j[>er  Lord  Ellenborough;  Portland  Bank  y.  Stubbs,  6 
Mass.  422  [4  Am.  Deo.  151];  Osgood  y.  Groning,  2  Oampb.  466. 

/•  Duer,  contra,  to  support  the  judge's  charge,  relied  on  Abb. 
Ship.,  336;  Story's  ed.  pt.  3,  c.  7,  sec.  2. 

By  Court,  Sutheblaixi),  J.  This  court  has  repeatedly  held 
that  freight  pro  rata  ilineris  is  due  where  a  ship,  in  consequence 
of  the  perils  of  the  sea,  without  any  fault  of  the  master,  goes 
into  a  port  short  of  her  destination,  and  is  unable  to  prosecute 
the  yoyage,  and  the  goods  are  receiyed  by  the  owner  at  such  in- 
termediate port:  2  Cai.  21;  1  Johns.  27;  2  Id.  323,  336;  9  Id. 
19,  20,  186.  This  principle  has  been  adopted  from  the  decis- 
ions of  the  English  courts,  commencing  with  Luke  y.  Lyde,  2 
Burr.  882,  and  contiuued  without  any  essential  conflict  or  con- 
trariety down  to  the  present  time:  7  T.  B.  381;  5  East,  316;  10 
Id.  393,  626;  2  Campb.  466;  3  Binn.  448;  5  Id.  525;  7  Cranch, 
358;  1  Marsh.  281,  note. 

Hie  general  principle  is  not  disputed  by  the  defendant's 
counsel.  On  the  other  hand,  it  is  conceded,  that  where  the 
master  refuses  to  repair  his  ship,  and  send  on  the  goods,  or  to 
procure  other  yessels  for  the  purpose,  and  the  owner  of  the  goods 
then  receives  them,  that  this  is  not  such  an  acceptance  of  the 
goods  as  will  entitle  the  ship-owner  to  a  pro  rata  freight.  It  is 
not  a  yoluntary  acceptance.  He  does  not  elect  to  receive  his 
goods  at  the  intermediate  port,  and  sell  them  there,  or  become 
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his  own  carrier  to  the  port  of  destination.  He  does  not  assent 
to  the  termination  of  the  voyage  at  the  intermediate  port;  bat 
it  having  been  terminated  there  against  his  will,  by  the  refusal 
of  the  master  to  send  on  his  goods  to  the  port  of  destination,  he 
does  not,  he  receiving  them  under  sach  circumstances  in  jndg* 
ment  of  law,  promise  to  pay  the  freight  to  the  intermediate  port. 

The  judge,  in  his  charge  to  the  jniy,  entirely  excluded  the 
question,  whether  the  acceptance  of  the  goods  was  voluntary  or 
not,  and  instructed  them  that  the  fact  of  receiving  the  goods 
under  any  circumstances  rendered  the  owner  liable  for  a  pro 
rata  freight,  unless  he  could  show  an  express  and  positive  agree- 
ment of  the  master  at  the  time  of  the  delivery  of  the  goods,  to 
waive  and  .dischaige  all  claim  to  the  freight.  In  this,  I  think 
he  erred.  The  cases  already  cited,  particularly  those  in  9  Johns. , 
show  that  in  order  to  raise  an  implied  assumpsit  in  such  cases, 
the  acceptance  must  be  voluntazy.  No  other  rule  would  be 
consonsDt  with  justice  and  equity;  but  the  master  did  finally 
declare  his  election  to  repair  his  ship,  and  send  on  the  goods, 
and  they  were  agreed  to  be  received  by  the  defendant's  agent, 
after  such  declaration  had  been  made  to  him.  This  was  at  first, 
upon  the  express  condition  of  his  giving  an  order  on  the  de- 
fendant for  the  freight;  but  finally  they  were  delivered  and 
received  without  any  such  condition.  These  circumstances  are 
claimed  to  be  sufBcient  to  sustain  the  verdict;  and  it  is  said, 
admitting  the  judge's  charge  to  be  incorrect,  as  it  goes  beyond 
the  facts,  a  new  trial  should  not,  for  that  reason,  be  granted. 
Under  the  circumstances  of  the  case,  the  agent  might  well  have 
supposed  that  there  was  no  bona  fide  intention  to  repair.  He 
swears  that  such  was  his  opinion,  and  that  the  goods  were  finally 
delivered  unconditionally;  that  is,  as  I  understand  him,  with- 
out any  order  having  been  given  for  the  freight. 

I  think  the  judge  should  have  left  it  to  the  jaiy  to  deteimine, 
whether  the  master  did  intend  to  repair  the  vessel,  and  complete 
the  voyage,  and  whether  the  acceptance  of  the  goods  by  the 
agent  of  the  defendant  was  voluntary  or  not. 

New  trial  granted. 

That  Voluhtabt  AccxFTAirGB  or  Goods  by  the  shipper,  at  en  intenne* 
diate  port  of  neoeBsity,  diflchargee  the  carrier  and  entitles  him  \opro  rofa 
freight,  is  held  on  the  aathority  of  Wdeh  v.  HUkB  in  Center  v.  American  Iiul 
cfNew  York,  7  Gowen,  584;  HinedeU  ▼.  Weed,  6  Benio,  176;  Smjfthy.  Wri(^ 
15  Barb.  53;  and  Weeton  v.  Minot,  3  Wood,  ft  M.  4i4.  So,  in  PropeUer  ifb- 
hawh,  8  Wall.  161.  But  there  mast  be  a  Yolnntaiy  election  to  receive  the 
goods  short  of  the  port  of  delivery:  Atlantic  MuL  Ine,  v.  Bird,  2  Bosw.  204; 
B&rk  V.  Norton,  2  McLean,  430. 
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Ex  PABTE  Jennings. 

[6  Gown,  518.] 

TAsnro  FUrm  PBonRTr  voe  Public  nsB.~IndiTidaal  property  can  not 

be  tnken,  or  indiTidiial  rights  impaired,  for  poblio  use,  without  just 

oompenMitioiL 
DwKKE  OF  ▲  LDfiTKD  lNZBB»r  in  property  eo  taken,  is  entitled  to  oompen- 

saticn  in  proportion  to  his  interest. 
inxBBT  nr  ▲  Stexak  of  Watib  taken  for  pnblio  nse  is  a  sabjeot  for  com- 

neosation. 
RuRT  TO  TBB  Flow  OF  Watbe  over  land  is  oommensorate  with  the  interest 

in  the  land. 
Obamt  BorvsBD  ozr  Non^vatioablb  Stbbak.— A  grant  of  land  by  the  state 

boonded,  in  terms,  on  the  margin  of  a  stream  above  tide-water,  extends 

to  the  thread  of  the  stream,  unless  there  is  an  express  reservation  of  the 

property  in  the  stream. 
Obaht  Boubbbd  ok  Natioablb  Bitxe  extends  only  to  high  water-mark. 
Natioablb  Kivxb,  in  a  legal  sense^  is  one  in  which  the  tide  ebbs  and  flows. 
Sabbbodit  nr  Stbbams  abovb  Tidb-wateb. — ^In  streams  above  the  ebb  and 

flow  of  the  tide,  which  are  in  fact  capable  of  navigation,  the  pnblio  has 

an  easement  or  right  of  passage^  as  in  a  highway,  and  the  right  of  the 

riparian  owner  is  sabjeot  to  this  easement. 
Mahdamus  Lzbs  to  Ck>MPBL  APFBAiBBBa  to  appnuso  property  taken  for 

pnblio  nse  where  they  refose  to  do  so. 
AuBBKATiVB  Mahdamus  may  issae  in  such  a  case  to  give  the  appraisers  an 

opportunity  to  put  the  facts  on  record  by  their  return  where  the  question 

is  deemed  of  sufficient  importance  to  render  a  review  on  error  desirable. 

MoTioH  for  a  mandamus  based  upon  an  aflBdavit  of  the  rela- 
tor,  showing  the  following  facts:  The  relator,  before  the  con- 
struction of  the  Erie  canal,  was  in  possession,  claiming  to  be  the 
owner  in  fee,  of  certain  hydraulic  works  on  the  margin  of  Ohit- 
teningo  creek,  and  operated  by  the  waters  of  the  creek,  consist- 
ing of  a  flouring  mill,  two  saw-mills,  etc.,  which  he  claimed  to 
be  of  the  value  of  ten  thousand  dollars.  While  he  was  thus  in 
possession,  the  waters  of  said  creek  B3xd  of  its  tributaries,*  above 
his  works,  were  taken  into  the  Erie  canal  as  a  feeder;  since 
which  time  the  state  has  used  the  surplus  water  of  said  creek 
and  its  tributaries  for  its  own  benefit  at  the  salt  works  at  Salina, 
or  has  disposed  of  it  to  private  persons  wishing  to  run  hydraulic 
works,  they  paying  an  annual  revenue  therefor.  These  opera- 
tions have  rendered  relator's  works  nearly  useless.  About  four 
years  ago  the  relator  applied  to  the  canal  commissioners  and  re- 
quested them,  pursuant  to  the  statute,  to  appraise  his  damages 
from  the  diversion  of  said  water,  but  they  neglected  to  do  so. 
In  1825,  after  the  passage  of  the  act  appointing  a  board  of 
appraisers,  he  applied  to  them  for  the  same  purpose,  and  re« 
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peated  the  application  several  times  afterwards.  In  July  last 
he  laid  before  them  his  claim  for  damages,  but  they  absolatelj 
refused  to  make  any  appraisement,  to  allow  any  damages  or  to 
take  any  ajttion  on  the  subject.  The  mandamus  now  applied  for 
was  to  compel  them  to  make  an  appraisement.  Mr.  Henry  Sey- 
mour, one  of  the  canal  commissioners,  and  a  member  of  the 
board  of  appraisers,  made  an  affidavit  that  the  ground  of  the  re- 
fusal to  make  the  appraisement  asked  for  by  the  relator  was,  that 
the  relator  held  under  a  grant  from  the  state,  which  was  bounded 
"on  the  margin  of  the  stream,"  and  that  the  land  covered  bj 
the  water  of  the  stream  still  belonged  to  the  state. 

A  motion  was  also  made  at  the  same  time  for  a  mandamus 
on  behalf  of  one  Eglestone,  who  claimed  damages  from  the 
same  cause,  he  being  in  possession  of  land  and  works  on  the 
same  stream  under  a  contract  to  convey.  Both  motions  weire 
heard  together. 

Edtoarda  and  Randall  for  the  motions,  contended :  1.  That  even 
if  the  grants  under  which  the  relators  held  extended  only  to  the 
margin  of  the  stream,  they  were  nevertheless  entitled  to  the 
uninterrupted  flow  of  the  water  by  their  land:  Angell  on  Water- 
courses, 5,  29;  MerrUt  v.  Parker^  Id.  App.  134;  Co.  Lit.  261,  a; 
Mayor  of  Hull  v.  Barnes,  Cowp.  102;  Bealey  v.  Shaw,  6  East, 
208;  2.  That  a  grant  bounded  on  a  fresh  water  river  or  creek 
extends  to  the  center  of  the  stream,  and  entitles  the  owner  to 
the  uninterrupted  flow  of  the  water:  Angell  on  Water-courses, 
15,  37,  39;  Palmer  v.  Mulligan,  3  Cai.  319  [2  Am.  Dec.  270); 
Dav.  152, 155. 157;  12 Mod.  510;  17  Johns.  195  [Peopley.  PlaU, 
8  Am.  Dec.  382];  20  Id.  90  [Hooker  v.  Cummings,  11  Am.  Dec. 
249];  2  Conn.  481;  Jackson  v.  Louw,  12  Johns.  252;  though  it  is 
otherwise  as  to  lands  bounded  on  streams  and  arms  of  the  sea 
in  which  the  tide  ebbs  and  flows:  Co.  Lit.  261  a;  2  Bl.  Com. 
262;  3.  That  private  rights  cannot  be  impaired  by  the  state 
without  providing  compensation:  Angell  on  Water-courses,  53, 
54;  Orot.  bk.  8,  c.  14,  sec.  7;  Puff.  bk.  S,  c.  5,  sec.  7;  1  BL 
Com.  141;  2  Johns.  Ch.  162  [Gardner  v.  Newbtirgk,  7  Am.  Deo. 
526.] 

8.  Beardsley,  contra,  claimed:  1.  That  the  appraisers  had  no 
jurisdiction  to  make  the  appraisement,  because  this  was  not  a 
case  of  the  taking  of  "  lands,  waters  or  streams,"  such  as  may 
be  given  or  granted  to  the  people,  as  contemplated  by  the  act, 
and  because  in  this  case  the  fee-simple  could  not  vest  in  the 
state  since  water  could  not  admit  of  ownership,  and  besides 
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Egleetone  had  no  legal  estate;  2.  That  the  creek  in  question  was 
a  public  stream,  being  in  fact  navigable,  and  the  soil  nnder  it 
never  having  been  disposed  of  by  the  state,  which  had  expressly 
bonnded  its  grant  on  the  margin;  8.  That  as  the  appraisers  had 
a  discretion  in  this  case,  it  could  not  be  controlled  by  man- 
damus: 19  Johns.  262  [HuUy.  Supervisors,  10  Am.  Dec.  223]; 
12  Id.  415;  2  Cow.  444. 

By  GouBT.  By  the  third  section  of  "an  act  respecting  navi- 
gable communications  between  the  great  western  and  northern 
lakes,  and  the  Atlantic  ocean:"  Sess.  40,  c.  262.  The  canal 
commissioners  are  authorized  to  take  possession  of  and  use  any 
"  lands,  waters,  and  streams,"  necessary  for  the  prosecution  of 
the  improvements  intended  by  the  act;  and  by  the  same  section, 
the  commissioners  of  appraisal,  are  "  to  make  a  just  and  equi- 
table estimate  and  appraisal  of  the  loss  and  damage,  if  any,  over 
and  above  the  benefit  and  advantage  to  the  respective  owners 
and  proprietors,  or  parties  interested  in  the  premises  so  required, 
etc.,  by  and  in  consequence  of  making  and  constructing  any  ol 
the  works  aforesaid."  It  is  admitted  that  the  principles  of  ap- 
praisal have  not  been  changed  by  any  subsequent  act. 

In  this,  and  the  subsequent  act,  there  is  ample  provision,  we 
think,  for  allowing  compensation  for  all  damages  to  private 
property  occasioned  by  the  canal  commissioners  in  the  prosecu- 
tion of  their  duties,  whether  such  damage  be  direct  or  conse- 
quential. Waters  and  streams  in  which  the  relators  claim  an 
interest  are  taken  for  the  use  of  the  canal.  It  is  a  case  within 
the  very  %vords  of  the  act.  If  not  so,  if  it  were  a  question  of 
construction,  there  can  be  no  doubt  that  such  construction 
should  be  most  liberal  in  favor  of  private  right.  Individual 
property  can  not  be  taken;  or,  which  is  the  same  thing,  indi- 
vidual rights  impaired,  for  the  benefit  of  the  public,  without 
just  compensation.  Such  is  the  language  of  the  common  law, 
and  of  the  constitution.  It  would  be  derogating  from  the  justice 
of  the  legislature  to  suppose  they  would  stop  short  of  providing 
for  the  compensation  in  such  a  case. 

Whatever  interest  the  claimant  of  damages  may  have,  he  is 
to  be  paid  for,  and  the  state  then  succeeds  to  his  right.  The 
state  becomes  a  purchaser.  True,  the  same  section  which  pro- 
vides for  the  appraisal,  etc.,  says  this  acquisition  shall  be  in  fee- 
simple;  but  this  may  well  be,  though  the  individual  claimant 
may  have  only  a  limited  interest,  a  particular  estate,  for  instance; 
or  a  right  merely  equitable,  the  reversion  or  legal  estate  resid- 
ing elsewhere.     If  so,  when  the  whole  shall  be  paid  for,  the 
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whole  will  Test  in  the  state.  The  qaestion  as  to  the  extent 
and  value  of  interest,  is  one  for  the  appraisers,  and  respects  the 
amoont  of  damages,  and  the  persons  to  whom  they  are  to  be 
paid.  We  see  no  more  difficulty  in  describing  and  entering  in 
a  book  the  various  interests  which  different  persons  may  have 
in  the  flow  of  water,  whether  immediate,  reversionary,  legal  or 
equitable,  than  in  designating  the  like  interests  in  land.  It 
can  not  be  allowed,  because  the  estate  is  less  than  a  fee,  or  be- 
cause it  is  merely  incidental  to,  or  issuing  out  of  land,  that, 
therefore,  the  owner  shall  be  divested  of  his  right  without  com- 
pensation. The  right  to  the  flow  of  water  over  land,  is  com- 
mensurate with  the  interest  in  the  land.  It  many  times  con- 
stitutes the  main  value  of  the  property;  and  is  accordingly 
made  the  subject  of  compensation  and  acquisition  by  the  Tery 
terms  of  the  statute.  A  conventional  transfer  of  such  a  right 
by  grant,  would  no  doubt  be  valid. 

There  can  be  no  doubt  that  a  mandamus  is  the  proper  rem- 
edy. This  is  not  the  case  of  error  in  the  act  of  appraisal;  but 
the  commissioners  have  refused  to  make  any  appraisal  what- 
ever. This  is  not  denied;  and  a  mandamus  is  asked  for,  com- 
manding the  appraisers  to  proceed,  and  value  the  interests  of 
the  relators  at  what  they  are  worth.  So  much  as  to  the  prelim- 
inary objections.  These  were  considered  by  the  counsel,  and 
are,  indeed,  of  minor  consequence  compared  with  the  question 
of  right,  which  is  put  by  the  appraisers  on  the  construction  to 
be  given  to  the  state  grant  of  the  lands  bordering  on  the  Chit- 
teningo.  The  objection  is  contained  in  the  affidavits  of  Mr. 
Seymour,  "  that,  in  point  of  fact,  the  state  had  not  parted  with 
the  land  upon  which  the  Chitteningo  passes  at  the  places 
claimed,  but  had  bounded  purchases  of  land  on  the  margin  of 
the  stream;  so  that,  as  he  believes,  and  he  believes  the  other 
appraisers  were  satisfied  of  the  fact  being  so,  the  state  was  stall 
the  owner  of  the  land  covered  by  the  waters  of  the  stream,  and 
had  not  parted  with  it,  or  contracted  to  part  with  it  to  any  per- 
son whatever;  or  authorized  the  use  of  the  water  for  hydraulic 
purposes  at  the  places  in  question."  If  the  construction  set  up 
by  the  commissioners  be  the  true  one,  if  the  state  owns  the  land 
covered  by  the  water,  it  is  clear  that  though  the  relators  may 
be  entitled  to  the  use  of  the  water  flowing  by,  and  touching 
upon  them,  for  all  ordinaiy  purposes,  yet  they  can  not  build 
mills  upon  and  raise  the  water  of  the  stream.  They  are  tree- 
passers;  and  the  state  may  claim  not  only  the  water,  but  the 
mills  themselves,  so  far  as  they  encroach  upon  the  stream. 
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We  do  not,  however,  entertain  a  doubt  that  the  appraisers 
have  misapprehended  the  construction  of  the  state  grants.  It 
is  not  pretended  that  the  Chitteningo  is  a  nayigable  creek  or 
liver,  where  the  tide  ebbs  and  flows.  Such  is  notoriously  not 
the  fact.  The  decisions  upon  the  construction  of  grants  bor- 
dering on  streams  are  numerous  in  the  reports,  not  only  of  this, 
but  of  other  states,  and  of  England;  and  so  far  as  they  proceed 
upon  the  common  law,  they  are  uniform.  The  cases  have  gen- 
erally arisen  upon  disputes  concerning  the  rights  of  fisheiy; 
and  though  relating  to  rivers  of  the  first  magnitude,  where  the 
public  have  an  acknowledged  right  of  passage  for  rafts,  boats, 
etc.,  yet  the  owners  of  land  on  the  margin,  above  tide-water, 
have  been  allowed  the  several  and*  exclusive  right  of  fisheiy  to 
the  center  of  the  stream  opposite  their  respective  farms;  and 
where  their  land  lies  on  both  sides,  they  have  been  allowed  the 
same  right  in  the  whole  river,  so  far  as  their  farms  extend. 

It  is  not  necessaiy  to  go  into  the  various  cases  on  this  sub- 
ject. They  are  mostly  cited  upon  the  argument.  They  pro- 
ceed upon  the  principle  that  the  owner  of  the  land  on  the 
mai^gin  owns  the  bed  over  which  the  river  passes;  and  though 
it  be  nominally  and  in  terms  bounded  on  the  margin,  it  extends 
by  construction  of  law  to  the  center  of  the  stream.  The  public 
right  is  one  of  passage^  and  nothing  more,  as  in  a  common 
highway.  It  is  called  by  the  cases  an  easement;  and  the  pro- 
prietor of  the  adjoining  land  has  a  right  to  use  the  land  and 
water  of  the  river  in  any  way  not  inconsistent  with  this  ease- 
ment. If  he  make  any  erection  rendering  the  passage  of  boats, 
etc.,  inconvenient  or  unsafe,  he  is  guilty  of  a  nuisance;  and' 
this  is  the  only  restriction  which  the  law  imposes  upon  him.  It 
follows  that  neither  the  state  nor  any  individual  has  a  right  to 
divert  the  stream,  or  render  it  less  useful  or  valuable  to  the 
owner  of  the  soil.  If  the  state  had  intended  to  retain  the  prop- 
erty in  the  stream,  they  should  have  inserted  an  express  reser- 
vation or  exception  in  their  grants. 

An  opposite  rule  prevails  in  the  construction  of  grants 
bounded  on  the  margin  of  navigable  rivers.  By  the  term  nav- 
igable river,  the  law  does  not  mean  such  as  is  navigable  in  com- 
mon parlance.  The  smallest  creek  may  be  so  to  a  certain  extent 
as  well  as  the  largest  river,  without  being  legally  a  navigable 
stream.  The  term  has  in  law  a  technical  meaning,  and  applies 
to  all  streams,  rivers,  or  arms  of  the  sea  where  the  tide  ebbs 
and  flows.  A  public  grant  bounded  on  the  margin  of  such 
waters  extends  by  construction  no  farther  than  high  water 
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mark,  and  leaves,  as  to  the  rest,  an  absolute  proprietaiy  interest 
in  the  pablio.  Above  the  flow  of  the  tide  the  river  becomes 
private,  either  absolatelj  so  or  subject  to  the  public  right  of 
way,  accordingly  as  it  is  a  small  or  a  large  stream. 

In  this  case  we  decide  that  the  grant  as  set  forth  by  Mr.  Sey- 
mour carried  the  land  to  the  middle  of  the  creek;  and  that 
therefore  the  interest  is  out  of  the  state.  We  think  the  re- 
lators have  shown  an  interest  which  entitles  them  to  an  ap* 
praisal;  and  it  is  for  the  appraisers  to  determine  its  extent  on 
the  bearing  before  them. 

Rule  for  a  peremptory  mandamus.  The  above  arguments 
and  decisions  were  at  August  term  last.  The  following  rule 
was  entered  in  the  case  of  Egleston: 

On  reading  and  filing  the  aflBdavit  of  Darius  Egleetone,  show- 
ing that  he  is  in  possession  of  a  lot  of  land  and  mill  situated 
on  the  Chitteningo  creek,  in  the  town  of  Sullivan;  that  the 
water  had  been  diverted  from  the  said  creek  for  the  use  of  the  EIrie 
canal;  that  he  has  made  application  to  Henry  Seymour,  David 
Woods  and  Joseph  D.  Selden,  to  estimate  and  appraise  the 
damages  which  the  said  Darius  has  sustained  on  occasion  of 
the  diversion  of  the  said  creek;  and  that  the  said  appraisers 
refuse  to  make  any  appraisal  or  estimate  of  said  damages;  and 
on  reading  and  filing  the  affidavit  of  Heniy  Seymour,  explain- 
ing the  reasons  why  the  said  appraisers  refuse  to  appraise  and 
estimate  said  damages;  on  motion  of  Mr.  N.  P.  Bandall,  and 
the  same  being  argued  by  him  on  behalf  of  the  relator,  and 
by  Mr.  Beardsley  on  behalf  of  the  said  appraisers;  and  it  ap- 
pearing to  the  court  that  the  said  Darius  has  an  interest  in 
the  premises,  which  entitles  him  to  an  appraisement  of  dam- 
ages, if  any  have  been  in  fact  sustained;  it  is  therefore  or- 
dered that  a  mandamus  issue,  to  be  directed  to  the  said 
Henry  Seymour,  David  Woods,  and  Joseph  D.  Selden,  com- 
manding them  to  proceed  to  appraise  and  estimate  the  damages 
of  the  said  Darius  Eglestone,  on  occasion  of  the  taking  of  the 
waters  of  the  said  creek  for  the  use  of  the  Erie  canal  over  and 
above  the  benefit  and  advantage  to  the  said  Darius,  by  and  in 
consequence  of  making  and  constructing  the  said  canal.  A 
similar  rule  was  entered  in  the  cause  ex  rd,  Jennings, 

A  motion  was  subsequently  made  on  behalf  of  the  canal 
appraisers  to  vacate  the  rule  for  a  peremptory  mandamus,  and, 
at  most,  to  grant  only  an  alternative  mandamus,  so  as  to  faring 
up  the  whole  facts  on  the  return. 
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ItihoU,  AUomey-genercUf  and  Bearddey,  for  the  motion. 
Bandall  and  Edwards,  contra. 

Savagb,  0.  J.,  remarked  that  the  main  question  made  at  the 
last  term  related  to  the  extent  of  the  boundary.  The  court 
were  then  of  the  opinion  that  it  carried  the  land  to  the  center  of 
the  stream.  Nothing  which  had  fallen  from  the  attorney-gen- 
eral on  the  re-argument  had  changed  their  opinion  upon  this 
point.  Objections  that  a  mandamus  will  not  lie,  and  that  the 
relators  do  not  make  out  their  case,  are  now  started;  but  we 
adhere  to  the  opinion,  that  the  case  is  one  to  which  the  remedy 
by  mandamus  is  applicable,  and  that  the  case  is  sufficiently  made 
out  in  evidence.  We  understand  the  appraisers  refused  to  act 
because  they  thought  the  bed  of  the  Chitteningo  belonged  to 
the  state,  that  they  therefore  had  no  jurisdiction,  private  prop- 
erty not  being  invaded.  We  hold  otherwise;  that  private 
property  has  been  invaded;  that  they  have  jurisdiction,  and 
should  go  on  and  appraise.  To  what  particular  individuals  the 
property  may  belong,  is  a  question  for  them  to  decide. 

It  is,  however,  suggested  that  the  question  is  an  important 
one,  on  account  of  the  amount  of  the  property  involved  in  it, 
and  that  it  should  be  put  in  such  a  shape  as  to  be  reviewed  on 
error,  should  the  state  desire  this.  We  think  the  suggestion 
perfectly  right,  and  with  a  view  to  that  object  we  direct  the 
former  rule  and  subsequent  proceedings  to  be  vacated,  and  that 
an  alternative  mandamus  issue.  This  will  enable  the  appraisers 
to  put  the  facts  on  the  record  by  a  return,  if  they  shall  be  so 
advised;  and  the  judgment  to  be  rendered  on  that  return  may 
be  reviewed. 

Bule  accordingly. 

Gbahtb  ov  Non-kavioablb  Strbams.— The  doctrine  of  the  above  decisioo 
that  grants  of  land  boonded  on  streams,  in  which  the  tide  does  not  ebb  and 
flow,  extend  to  the  filum  aqucB,  has  been  recognized  and  approved  in  many 
tabseqnent  cases:  C<ue  v.  Haight,  3  Wend.  635;  People  v.  Canal  Apprai$er8^ 
5  Id.  448;  People  v.  Canal  Appraisers,  13  Id.  371;  Starry,  Child,  20  Id.  152; 
WalUm  v.  Tift,  14  Barb.  219;  Lowndes  v.  Dickerson,  34  Barb.  592;  Varick  v. 
Smith,  5  Paige,  143.  Indeed  the  soundness  of  the  rale  is  unquestionable  in 
its  application  to  small  streams,  which  are  not  in  fact  navigable,  such  as  the 
Chitteningo  creek  in  the  foregoing  case.  But  since  the  elaborate  opinion  of 
Daviee,  J.,  in  People  v.  Canal  Appraisers,  33  K.  Y.  468,  it  may  perhaps  be 
regarded  as  settled  in  Kew  York  that  the  common  law  rule  on  this  subject 
does  not  apply  to  large  rivers  which  are  in  fact  navigable,  but  in  which  the 
tide  does  not  ebb  and  flow,  but  that  grants  bounded  on  such  streams  extend 
only  to  the  margin  of  the  water.  And  this  is  the  prevalent  doctrine  in  ths 
United  States:  See  the  notes  to  Hooker  v.  Cummings,  11  Am.  Dec.  253,  an^ 
Arnold  v.  Mundy,  10  Id.  356. 
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The  role  of  the  principal  case  on  this  point  was  held  also  by  Hogeboom,  J.» 
to  be  applicable  to  lands  bounded  on  streets  and  highways,  in  WHmare  t. 
Law,  84  Barb.  520;  &  C,  22  How.  Pr.  134,  and  in  People  t.  Law,  34  BarU 
501;  &  C,  22  How.  Pr.  115. 

Thx  pbuvoipal  gabb  is  bsooonized  as  authority,  also,  on  the  following 
points:  That  a  stream  so  small  as  to  be  incapable  of  beneficial  navigation  be- 
longs exclusively  to  the  owners  of  the  lands  through  which  they  run:  CurtU 
V.  Keesler,  14  Barb.  517;  that  the  public  have  an  easement  or  right  of  passage 
in  fresh  water  rivers  capable  of  useful  navigation:  Harris  v.  Thompean,  (^ 
Barb.  360;  Morgan  v.  King,  18  Id.  285;  S.  CfSO  Id.  15;  35  K.  Y.  458;  as 
to  the  rij^t  to  take  oysters  in  public  waters:  Shop  Martha  Ann,  Oloott^  22; 
as  to  the  propriety  of  mandamus  as  a  remedy  in  cases  of  this  sort:  Canai 
Commissioners  v.  People,  5  Wend.  428;  People  v.  Steele,  2  Barb.  417;  S.  C.» 
I  Edm.  551;  People  r.  Canal  Board,  13  Barb.  441. 
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[6  Oownr,  683.] 

AonTAL  Ottsteb  bt  Tenant  nr  Gommok  may  be  presumed  from  his  ezdn* 
sive  possession  of  the  prenuses  under  claim  of  title  for  forty  years,  with* 
out  any  assertion  of  right  or  claim  to  any  share  in  the  profits  on  the  pari 
of  his  co-tenants,  and  an  ejectment  by  them  will  be  bured. 

VsBDior  SuBJiGT  TO  THE  Opiniok  OF  THB  GouKT  upon  faots  stated  au- 
thorizes the  court  to  draw  the  same  conclusions  from  such  foets  as  the 
jury  would  have  been  entitled  to  draw. 

EjBoncxNT.  Verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  following  facts:  The  lessors  of  the  plaintiff 
claimed  the  premises  as  children  and  heirs  of  Bemardus  Bradt. 
The  defendant  claimed  under  Hendrick,  one  of  the  sons  of  tho 
said  Bemardus  Bradt.  Bemardus  moved  off  the  premises 
about  1783,  leaving  Hendrick  in  possession,  who  continued  to 
occupy  the  same  until  his  death,  about  a  year  before  the  trial. 
The  said  Hendrick  always  openly  asserted  his  title  to  the  premi- 
ses and  dealt  with  them  as  his  own,  claiming  and  receiying 
all  the  profits  thereof.  He  said  his  father  had  given  him  the 
land,  and  had  directed  him  to  get  a  deed  drawn  and  he  would 
sign  it,  but  that  he  had  neglected  to  attend  to  it  owing  to  his 
youth  and  inexperience.  Bemardus  died  about  forty  years  be- 
fore the  trial.  There  was  no  evidence  that  Hendrick's  title  had 
ever  been  questioned,  or  that  his  brothers  and  sisters,  who, 
after  their  father's  death,  had  always  lived  within  thirty  or  f ortj 
miles  of  the  premises,  had  ever  set  up  any  daim  thereto,  until 
certain  proceedings  in  partition  had  been  instituted,  about  fif- 
teen years  before  the  trial.  The  result  of  those  proceedings 
was  not  stated. 
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A.  Van  VetcJUen,  for  the  plainidfT. 
J.  F.  Henry ^  contra* 

By  Court,  Sutheblahd,  J.  Without  determining  whether  a 
claim  of  title  under  a  parol  gift  is  sufficient  to  lay  the  founda- 
tion of  an  adverse  possession^  vid.  13  Johns.  120,  it  appears  to 
me  that,  admitting  the  premises  in  question  to  have  descended 
to  the  children  of  Bemardus  Bradt  as  tenants  in  common,  the 
evidence  in  the  case  warrants  the  presumption  of  an  actual 
ouster  of  his  co-tenants  by  Hendiick.  Here  has  been  an  ezclu* 
fiive  possession,  under  claim  of  title,  for  forty  years,  without 
any  assertion  of  right,  or  claim  to  any  portion  of  the  profits  of 
the  premises,  on  the  part  of  his  co-tenants,  although  they  all 
resided  in  the  same  county,  within  forty  miles  of  the  premises. 

In  Doe  V.  Proeeer^  Cowp.  217,  it  was  held  that  tUirtj-siz  years 
sole  and  uninterrupted  possession  by  one  tenant  in  common, 
without  any  account  to  or  claim  by  his  companion,  was  a  suffi- 
cient ground  for  a  jury  to  presume  an  actual  ouster  of  the  co- 
tenant.  Lord  Mansfield  says:  "The  possession  of  one  tenant 
in  common,  eo  nomine^  as  tenant  in  common,  can  never  bar  his 
companions,  because  such  possession  is  not  adverse  to  his  right 
but  in  support  of  their  common  title;  and  by  paying  him  his 
share  he  acknowledges  him  to  be  tenant.  Nor  is  a  refusal  to 
pay  without  denying  his  title  sufficient.  But  if  upon  demand 
by  the  co-tenant  of  his  moiety,  the  other  refuses  to  pay  and  de- 
nies his  title,  saying  he  claims  the  whole  and  will  not  pay,  and 
continues  in  possession,  such  possession  is  adverse,  and  ouster 
enough."  "In  this  case,''  he  continues,  " no  evidence  whatso- 
ever appears  of  any  account  demanded,  or  of  any  payment  of 
rents  and  profits,  or  of  any  claim  by  the  lessors  of  the  plaintiff, 
or  of  any  acknowledgment  of  a  title  in  them  or  in  those  under 
whom  they  would  now  set  up  a  right.  I  am  therefore  clearly 
of  opinion  that  an  undisturbed  and  quiet  possession  for  such  a 
length  of  time,  is  sufficient  ground  for  a  juiy  to  presume  an 
actual  ouster."  Aston,  J.,  says:  "  In  this  case  there  has  been  a 
sole  and  quiet  possession  for  forty  years  by  one  tenant  in  com- 
mon only,  without  any  demand  or  claim  of  any  account  by  the 
other,  and  without  any  payment  to  him  during  that  time.  What 
is  adverse  possession  or  ouster  if  the  uninterrupted  receipt  of 
the  rents  and  profits  without  any  account  for  nearly  forty  years 
is  not  ?  "  Willes  and  Ashurst,  JJ. ,  expressed  the  same  opinion. 
That  case  was  in  no  respect  a  stronger  one  for  the  defendant 
than  the  one  at  bar. 


456  MiLLEB  V.  Plumb.  [New  York, 

So  in  Van  Dycic  v.  Van  Buren,  1  Gai.  84/  the  same  doctrine 
was  held;  that  a  sole  possession  under  claim  of  right  for  forty 
years,  by  one  tenant  in  common  amounts  to  an  ouster;  not  that 
the  jury  might  presume  it  from  this  fact,  but  that  the  law  raises 
the  presumption,  and  the  jury  were  not  at  liberty  to  resist  it. 
Whether  it  be  a  presumption  of  fact,  to  be  found  by  the  jury, 
as  was  held  in  Doe  y.  Prosser,  or  a  presumption  of  law  to  be 
drawn  by  the  court,  as  was  said  in  Van  Dyck  y.  Van  Buren,  is 
not  material  in  this  case,  for  the  Yerdict  being  subject  to  the 
opinion  of  the  court,  we  are  substituted  for  the  jury,  and  haYe 
the  right  to  draw  the  same  conclusion  from  Uie  testimony, 
which  the  jury,  in  the  opinion  of  the  court,  would  haYe  been 
authorized  to  draw. 

We  are,  therefore,  of  opinion,  that  the  defendant  is  entitled 
to  judgment. 

Judgment  for  the  defendant. 

OustekbtCo-tknant. — See,  on  this  point,  Oittaapier,  Oabum,  13  Am.  Beo. 
196,  and  note.  The  principal  case  ia  refeired  to  aa  an  aathority  oh  this  aab* 
ject  in  Jackatm  ▼.  TibbUa,  9  Ck>w.  252. 


MiLLEB  V.  Plumb. 

[6  Cownr,  668.] 

BaooBD  SHOwnf  o  a  Ck>NTiNi7ANGE  to  October  term,  with  an  award  of  voiirt 
to  December  term,  and  then  stating  "at  which  day  came  the  parties, 
eta,  and  the  jurors,"  etc.,  mnst  be  understood  to  mean  that  the  parties 
and  jarors  appeared  at  December  term. 

MiBOOMmruANCB  IS  CuKED  by  the  statute  of  jeofails. 

OxvxRAL  Bulb  as  to  Foctukes  is  that  whatever  is  annexed  to  the  freehold 
becomes  part  of  it,  and  can  not  be  removed. 

ExGiFnozrs  have  bbkn  ADMrrrxD  between  landlord  and  tenant,  and  be- 
tween tenant  for  life  or  in  tail,  and  the  reversioner,  from  motives  of  pub- 
lic policy. 

BcrwBEif  Vendor  akb  Vendee,  and  between  executor  and  heir,  the  general 
rule  holds,  and  fixtures  annexed  by  the  vendor  or  ancestor,  even  for  pur- 
poses of  trade,  pass  with  the  realty. 

Potash  Kettles  Set  in  Masonby,  appertaining  to  an  ashery,  though  not 
fastened  to  the  building,  are  fixtures,  and  pass  to  a  vendee  of  the  realty. 

OoNTEBSiON,  Evidence  of.-  Where  a  vendee  takes  possession  and  lets  the 
premises,  together  with  the  use  of  chattels  thereon  belonging  to  the 
vendor,  and  receives  pay  for  such  use,  there  is  sufficient  evidence  of  a 
conversion. 

Daxaobs  in  Tboveb  ABE  NOT  Sevzbablb  where  an  entire  sum  is  reoovered 
for  the  conversion  of  articles  for  some  of  which  trover  will  not  lie,  but 
the  judgment  must  be  reversed. 

t.TlilsihoiildlM  Tsa  Dydfev.  ran  aural,  1  OSi.  lOS. 
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Ebbob  to  the  common  pleas,  to  reTexse  a  judgment  recoTered 
bj  the  defendant  in  error  in  an  action  of  troyer  brought  against 
the  plaintiff  in  error  for  the  conversion  of  certain  articles  ap- 
pertaining to  an  asherj.  The  articles  sued  for  consisted  of 
two  potash  kettles  set  in  an  arch  of  masonry,  ndth  a  chimney 
set  upon  a  platform,  but  not  fastened  to  the  building;  two 
troughs  set  in  the  ground  with  their  tops  nearly  even  with  the 
surface;  a  lot  of  boards  for  an  upper  floor  in  the  building;  five 
leaches,  and  two  small  kettles  standing  in  the  building  and 
necessary  for  use,  but  not  set  or  attached  in  any  way.  The 
defendant  in  error  contracted  to  convey  the  premises,  upon 
which  the  ashery  stood,  to  the  plaintiff  in  error,  upon  payment 
of  the  consideration-money  by  a  certain  day.  The  money  was 
paid  at  the  day,  and  the  plaintiff  iu  error  took  possession  (the 
articles  in  question  being  in  the  building  at  the  time),  and 
afterwards  received  a  conveyance  from  the  defendant  in  error 
by  deed  of  common  warranty  without  any  reservation.  He 
then  demised  the  premises  and  the  lessee  used  the  kettles  until 
the  building  was  burned,  and  afterwards  paid  for  their  use. 
The  judge  instructed  the  jury  that  the  plaintiff,  now  defendant 
in  error,  was  entitled  to  recover.  Verdict  and  judgment  accord- 
ingly; whereupon  the  defendant  sued  out  this  writ. 

The  record  showed  that  after  issue  joined  in  June  term,  1825, 
the  cause  was  continued  thus:  "  And  hereupon  the  proceedings 
thereof  are  continued,,  etc.,  until  the  first  Monday  of  October 
next  [the  next  term].  Therefore,  let  there  come  a  jury,  etc., 
on  the  first  Monday  of  'December  next  [term  following  October 
term],  at  which  day  come  the  parties,  etc.,  and  the  jurors,*'  etc., 
setting  forth  the  verdict. 

J.  BMighUm,  for  the  plaintiff  in  error. 

B.  Beach^  contra. 

By  Court,  Woodwobth,  J.  The  first  objection  is  to  the  form 
of  the  record.  A  continuance  is  entered  from  June  to  October 
tenn;  and  then  an  award  of  venire  to  December  term  then 
next,  at  which  day  came  the  parties,  and  the  jurors  also  came. 
This  is  sufficiently  plain,  and  must  be  understood,  that  the  par- 
ties and  jurors  appeared  at  December  term.  Although  under 
the  statute  the  continuance  might  have  been  awarded  from 
June  to  December,  without  any  award  of  venire,  the  present 
entry  is  substantially  the  same,  and  at  most  is  only  a  miscontinu- 
ance, which  is  cured  by  the  statute  of  jeofails:  3  Johns.  183. 

The  more  important  question  is,  whether  the  potash  kettles 


458  MiLLEB  V.  Plumb.  [New  York, 

being  affixed  to  the  freehold,  passed  with  the  land.  If  the^ 
did,  the  court  below  erred;  and  the  judgment  must  be  re- 
versed, unless  the  case  falls  within  some  of  the  qualiflcations  or 
exceptions  to  the  general  rule.  That  rule  appears  to  be  well 
established;  whateyer  is  affixed  to  the  freehold  becomes  part 
of  ity  and  cannot  be  removed.  Exceptions  have  been  admitted 
between  landlord  and  tenant;  between  tenant  for  life  or  in  tail 
and  the  reversioner;  yet  the  rule  still  holds  between  heir  and 
executor:  Bull.  N.  P.  84.  In  Holmes  v.  I^emper^  20  Johns.  30 
[11  Am.  Deo.  238],  Chief  Justice  Spencer  says:  "When  a  farm 
is  sold  without  any  reservation,  the  same  rule  would  apply  as 
to  the  right  of  the  vendor  to  remove  fixture,  as  exists  between 
the  heir  and  executor." 

Lord  Ellenborough,  in  the  case  of  Elwea  v.  Maw,  8  East,  38, 
lays  down  the  law  relative  to  fixtures  as  arising  between  three 
classes  of  persons:  1.  Between  heir  and  executor;  2.  Between 
the  executors  of  tenant  for  life  or  in  tail  and  the  remainder- 
man or  reversioner;  8.  Between  landlord  and  tenant;  and  ob- 
serves that,  "in  the  first  case,  the  rule  obtains  with  the  most 
rigor  in  favor  of  the  inheritance,  and  against  the  right  to  die- 
annex  therefrom,  and  to  consider  as  a  personal  chattel  anything 
which  has  been  affixed  thereto."  In  the  latter  cases,  the  rea- 
sons for  relaxing  the  rule  are  obvious,  upon  motives  of  public 
policy.  The  tenant  is  thereby  encouraged  to  make  improve- 
ments, and  the  interest  of  trade  promoted,  while  the  landlord 
or  reversioner  has  no  cause  to  complain,  inasmuch  as  the  farm 
is  restored  to  him  in  the  same  state  as  when  he  parted  with  it. 
A  different  rule  would  effectually  check  all  improvements  by  the 
tenant,  where  it  is  known  that  at  the  end  of  the  term  they  are 
to  be  surrendered  to  the  landlord,  or  the  reversioner  of  tenant 
for  life.  But  the  case  between  heir  and  executor,  and  vendor 
and  vendee  is  widely  different.  The  ancestor  or  vendor  has  the 
absolute  control,  not  only  of  the  land,  but  of  the  improve- 
ments. The  heir  and  executor  are  both  representatives  of  the 
ancestor;  the  vendor  has  an  election  to  sell  or  not  to  sell  the 
inheritance. 

If  be  does  elect  to  sell,  he  knows  that  by  law  the  fixtures 
pass;  and  there  is  no  good  reason  why  that  law  should  interpose 
in  his  behalf  and  protect  him  against  the  loss  of  improvements 
which  he  has  deliberately  chosen  to  part  with.  It  is  for  reasons 
of  this  kind,  I  apprehend,  the  old  rule  of  law  seems  still  to 
hold.  In  7  Bac.  268,  this  is  expressly  recognized.  The  author 
observes,  that  although  in  an  action  of  trover  by  an  exeeatof 
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against  an  heir  for  a  cider-mill,  tried  at  Worcester,  beiFore  Lord 
0.  B.  Comyns,  his  lordship  was  of  opinion  that  it  was  per- 
sonal estate,  and  directed  the  jury  to  find  for  the  executor; 
yet  Lord  Mansfield  has  observed,  that  that  case,  in  all  proba- 
bility, turned  upon  a  custom,  and  that  where  no  circumstances 
of  that  kind  arise,  the  rule  still  holds  in  favor  of  the  heir, 
seems  fully  established  by  the  decision  of  the  court  of  king's 
bench,  in  Lawion  v.  Lawton,  Easter,  22  Geo.  m.  The  title  of 
the  case  referred  to  seems  to  be  Lawion  y.  Salmon^  and  is  to  be 
found  in  1  H.  Bl.  259,  note  a.  As  reported,  I  do  not  find  that 
Lord  Mansfield,  in  giving  this  opinion  of  the  court,  says  that 
the  case  before  Comyns,  0.  B.,  turned  upon  a  custom.  Yet  the 
whole  scope  of  the  opinion  is  clearly  against  it.  He  recognizes 
the  relaxation  of  the  old  rule  as  confined  to  cases  between  land- 
lord and  tenant,  and  tenant  for  life  and  remainder-man;  where 
for  the  benefit  of  trade  and  as  an  encouragement  to  lay  out 
money  in  improving  the  estate,  there  hi^  been  a  departure  from 
the  old  rule,  which  is  no  injury  to  the  remainder-man,  because 
he  takes  the  estate  in  the  same  condition  as  if  the  thing  in  ques- 
tion had  never  been  raised.  He  adds:  "  I  can  not  find  that  be- 
tween heir  and  executor  there  has  been  any  relaxation  of  this 
sort,  except  in  the  case  of  the  cider-mill,  which  is  not  printed 
at  laige."  It  was  a  nisi  prius  decision,  and  evidently  consid* 
ered  as  not  controUiug  the  general  law. 

From  this  review,  it  appears  to  me  that  the  case  of  vendor 
and  vendee  rests  on  the  same  ground  as  that  of  heir  and  exec- 
utor; and  that  the  fixtures  in  such  cases  are  not  considered  as 
personal  property.  I  incline  to  think  the  evidence  of  con- 
version was  sufficient;  and  that  the  plaintiff  was  entitled  to  re- 
cover for  some  articles  not  annexed  to  the  freehold;  but  as 
damages  were  recovered  for  the  whole,  which  can  not  now  be 
severed,  the  judgment  in  the  court  below  must  be  reversed^ 
and  a  venire  de  novo  awarded  by  the  common  pleas  of  Monroe. 

Judgment  reversed. 

Teb  Fobsooiho  BidSioN  IS  CrrxD  as  authority  upon  the  point  as  to 
what  annexatioii  to  the  realty  is  neoessary  to  oonstitate  a  fixture,  in  Bay* 
mmd  V.  WhiUt  7  Cow.  321;  WaXleer  v,  Slierman,  20  Wend.  639;  Buckley  v. 
Buckley,  11  Barbi  57,  per  Hand,  J.;  BUchmyer  v.  Morse,  37  How.  Pr.  392; 
a  C,  5  Abb.  Pr.  (K.  S.)  48;  3  Keyes,  252;  and  FUher  v.  S<^fer,  1  K  D. 
Smith,  612;  that  trade  fixtores  annexed  by  a  tenant  are  removable  by  him: 
MoU  V.  Palmer,  1  N.  Y.  570;  and  Ford  v.  Cobb,  20  Id.  349;  that  the  gen- 
eral rale  prevails  between  vendor  and  vendee,  mortgagor  and  mortgagee^  and 
heir  and  exeoator,  prohibiting  the  removal  of  trade  fixtures,  in  Bobinson  v» 
Brtnriek,  3  Edw.  Ch.  247;  Murdoek  v.  Offfbrd,  18  N.  Y.  31;  and  Sands  v. 
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lye^er,  10  Cal.  264.  At  to  a  tenant's  right  to  remore  fixtures,  see  the  nota 
to  Holmes  v.  Tremper,  11  Am.  Dec.  241.  Ab  to  what  constitates  a  fixture^ 
aee  HwU  t.  MvUanphyt  14  Am.  Deo.  900  and  note;  see,  alao,  Kirwan  ▼. 
Latour^  2  Am.  Deo.  519;  Taylor  ▼.  Tovmsend,  0  Id.  107;  and  Gale  v.  Ward, 
7  Id.  223. 


FowLEB  V.  jEtna  Fire  Insubance  Company. 

[6  Oownr,  678.] 

EviDENGB  OF  Gbnzral  Qood  Charactkb  IS  INADMISSIBLE,  hy  WMj  of  de- 
fense, in  a  civil  action,  in  which  a  party  is  charged  with  a  speciiic  fraud. 

Ik  Citil  AcnoNS  tub  Character  of  every  transaction  must  be  asoertainad 
by  its  own  circumstances,  and  not  by  the  character  of  the  partiea. 

Warrantt  nr  a  Marine  Polict  being  in  the  nature  of  a  condition  pre- 
cedent, must  be  fulfilled  by  the  insured  before  he  can  recover  on  the  con- 
tract, whether  the  thing  warranted  be  material  or  not,  and  whether  the 
breach  of  warranty  proceed  from  fraud,  negligence,  misinformatioii. 
or  any  other  cause. 

DBSORipnoN  or  a  Vessel  is  a  warranty. 

fiAMB  Bulb  holds  in  Fire  Insurance,  and,  therefore,  the  description  of 
the  property  in  the  policy,  is  a  warranty  by  the  insured,  and  an  error 
therein,  whether  it  arise  from  design  or  mistake^  is  equally  fatal  to 
his  right  of  action  on  the  contract. 

CoNCBALMENT  of  the  truo  state  of  the  property  insured  is  a  fraud,  though 
the  insured  need  not  state  what;  the  insurer  knows. 

PouoT  Descbibino  '*  Frame  House  Filled  in  with  Brigs'*  as  containing 
the  goods  insured  is  void,  if  the  walls  of  the  house  are  not  filled  in  with 
brick. 

Absumfsit  on  a  policy  of  insurance  against  fire.  The  policj 
was  on  the  plaintiff's  stock  in  trade,  etc.,  described  as  contained 
in  a  two-story  "  frame  house  filled  in  with  brick,"  situate,  etc. 
It  appeared  that  the  walls  were,  in  fact,  hollow,  and  not  filled  in 
with  brick.  There  was  a  condition  attached  to  the  policj  to 
the  effect  that  if  any  person  insuring  in  the  company  should  de^ 
eoribe  insured  property  otherwise  than  as  it  really  was,  so  that 
the  same  might  be  insured  at  a  lower  rate,  such  insurance 
should  be  void.  Evidence  was  introduced  on  the  question  aa 
""  to  whether  the  plaintiffs  had  been  guilty  of  fraud  in  proving  an 
over-valuation  of  the  goods.  The  judge  thereupon  allowed  the 
plaintifiis  to  produce  evidence  of  their  good  character  for  in- 
tegrity, to  which  the  defendants  excepted. 

The  judge  considered  the  description  of  the  house  aa  *'  filled 
in  with  brick  "  to  be  a  warranty,  but  received  evidence  to  show 
that  the  wrong  description  was  a  mistake  either  of  the  plaintifib 
or  of  the  defendant's  agent;  and  charged  the  jury  that  if  the 
plainti£b  made  no  representation  of  the  character  of  the  property 
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bsnred,  but  the  company's  agent  took  it  upon  himself  to  de- 
scribe it,  the  plaintiffs  were  not  responsible  for  the  error;  and 
that  if  the  plaintifEs  made  the  mis-description,  but  not  fraudu- 
lently to  get  a  lower  rate  of  insurance,  but  through  mistake, 
they  were  entitled  to  recover.  The  defendants  excepted  to  the 
charge.    Verdict  for  the  plaintiffs,  and  a  motion  for  a  new  trial. 

llnUooUf  AUomey-general,  for  the  motion. 

(?.  (7.  Bronson  and  H.  McucweU,  contra. 

By  Court,  Satage,  C.  J.  As  to  the^  evidence  of  character,  it 
was  said  by  this  court,  Buan  v.  Perry,  3  Cai.  120,  '*  that  in 
actions  of  tort,  and  especially  charging  a  defendant  with  gross 
depravity  and  fraud,  upon  circumstances  merely,  evidence  of 
uniform  integrity  and  good  character  is  oftentimes  the  only 
testimony  which  a  defendant  can  oppose  to  suspicious  circum- 
stances.^' The  rule  in  England  is  this:  '*  that  in  a  direct  prose- 
cution for  a  crime,  such  evidence  is  admissible;  but  when  the 
prosecution  is  not  directly  for  the  crime,  but  for  the  penalty,  it 
is  not:"  Attorney-general  v.  Bowman,  2  Bos.  &  P.  532,  note  (a). 
That  was  an  information  against  the  defendant  for  keeping  false 
weights,  and  for  attempting  to  corrupt  an  officer.  Eyre,  C.  B., 
said:  ''  I  can  not  admit  this  evidence  in  a  civil  suit."  If  such 
evidence  is  admissible,  here,  it  will  be  proper  in  every  case 
where  unfair  practices  are  alleged.  A  specific  fraud  is  charged, 
that  must  be  met  upon  its  own  merits  unless  supported  only  by 
circumstances;  as  i  >  the  case  of  Raan  v.  Perry,  where  a  naval 
officer  was  charged  with  gross  fraud  and  collusion  with  a  foreign 
officer,  upon  slight  circumstances. 

If  such  evidence  is  proper  then  a  person  may  screen  himself 
from  the  punishment  due  to  fraudulent  conduct  till  his  character 
becomes  bad.  Such  a  rule  of  evidence  would  be  extremely 
dangerous.  Every  man  must  be  answerable  for  every  improper 
act;  and  the  character  of  every  transaction  must  be  ascertained 
by  its  own  circumstances,  and  not  by  the  character  of  the 
parties.  I  think  it  is  very  immaterial  as  regards  this  action, 
whether  the  error  in  description  arose  from  design  or  mistake. 
The  question  is,  did  this  description  amount  to  a  warranty  that 
the  property  answered  the  description.  The  judge  at  the  circuit 
so  considered  it,  and  it  was  admitted  on  the  argument,  that  if 
the  principles  of  marine  insurance  are  applicable  to  fire  insur- 
ance, it  is  a  warranty.  In  the  case  of  Stetson  v.  Mass,  Mutxial 
Fire  Ins.  Co.,  4  Mass.  337  [3  Am.  Dec.  217],  Sewall,  J.,  lays 
down  the  law  thus:   ''  The  estimate  of  the  risk  undertaken  by 
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an  msorer  musfc  generally  depend  upon  the  description  of  it  made 
by  the  insured  or  his  agent.  A  mistake  or  omission  in  hia 
representation  of  the  risk,  whether  willful  or  accidental,  if  ma- 
terial to  the  risk  insured,  avoids  the  contract."  For  this,  he 
cites  1  Marsh,  on  Ins.  836,  839.  That  writer  states  that  a  war- 
ranty being  in  the  nature  of  a  condition  precedent,  must  be  ful- 
filled by  the  insured,  before  performance  can  be  enforced 
against  the  insurer,  and  whether  the  thing  warranted  was  ma- 
terial or  not,  whether  the  breach  of  it  proceeded  from  fraud, 
negligence,  misinformation,  or  any  other  cause,  the  consequence 
is  the  same:  1  Marsh.  347. 

In  relation  to  the  sale  of  personal  property,  it  is  held  that  a 
bill  of  parcels  is  not  a  warranty  that  the  goods  are  what  thej 
are  represented  to  be:  2  Cai.  48,  and  other  cases  down  to  the 
20  Johns.  198.  But  in  relation  to  policies  of  insurance  it  is 
held  that  a  description  of  a  yessel  is  a  warranty.  For  instance, 
the  description  of  a  vessel  as  Swedish,  is  a  warranty  of  her 
national  character:  Phil,  on  Ins.  125,  and  the  cases  there  cited; 
8  Johns.  237,  319.  Several  cases  in  2  H.  Bl.  674,  etc.,  show 
that  the  conditions  attached  to  the  policy  are  to  be  considered 
part  of  the  instrument.  No  cases  have  been  produced  to  show 
that  a  description  of  property  insured  by  a  policy  against  fire  is 
to  be  construed  differently  from  a  description  in  a  marine 
policy.  I  can  perceive  no  reason  why  there  should  be  a  differ- 
ence. **  Insurance/'  says  Lord  Mansfield,  "is  a  contract  upon 
speculation:''  3  Burr.  1909.  ''The  special  facts  upon  which 
the  contingent  chance  is  to  computed  lie  most  commonly  in  the 
knowledge  of  the  insured  only;  the  underwriter  trusts  to  hia 
representation,"  etc.  He  says  the  insured  need  not  state  what 
the  insurer  knows,  but  the  keeping  back  the  true  state  of  the 
property  is  a  fraud. 

In  this  case  the  plaintiffs  ought  to  have  known  the  true  state 
and  condition  of  their  house,  and  have  truly  represented  it. 
Not  having  done  so,  they  fail  in  their  action.  The  property 
burned  is  not  the  property  insured.  This  is  not  a  case  in  which 
equities  should  be  considered.  It  is  a  sort  of  gambling  specu- 
lation upon  chances,  and  the  parties  must  be  held  strictly  and 
literally  to  their  contract. 

I  think  the  judge  misdirected  the  jury,  and  that  a  new  trial 
should  be  granted. 

New  trial  granted. 

MisDESCBiPTioN  OF  Insitred  Propxbtt. — ^Tho  eflfoct  of  an  enor  in  tlM 
description  of  insured  property,  npon  the  validity  of  the  contract,  depends 
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Twy  lug&Lj  upon  the  qneitum  m  to  whether  soch  deecriptioii  is  to  be  ie« 
raided  M  a  xepresentation  merely,  or  m  a  warnmty.  If  the  error  is  matenal 
to  the  risky  that  is  to  say,  if  the  di£fereooe  between  the  character  and  sitna- 
tioD  of  the  property  as  it  is  in  fact,  and  that  which  the  description  assigns  to 
iti  is  sach  that  the  insorer  might  have  refosed  to  enter  into  the  contract,  or 
might  have  exacted  a  greater  premium  if  the  property  had  been  tnily  de* 
scribed,  the  effect  of  the  error  is  substantially  the  same  whether  the  descrip- 
tion be  considered  as  a  representation  or  as  a  warranty;  bat  it  is  not  so  where 
the  error  is  not  thus  material  to  the  risk. 

DismiCTioK  UTWBBN  BsPBESSNTATiONa  AND  Wabbamtzxs.— There  is  a 
dear  and  well  settled  distinction  in  the  law  of  insurance,  between  representa- 
tions and  warranties.  A  representation  is  not  a  part  of  the  contract*  but  is 
collateral  to  it:  Snyder  v.  Farmer^  Ins,  and  Loan  Co,^  13  Wend.  92.  It  is 
a  statement  of  a  past  or  present  fact  relating  to  the  risk:  AUtcn  v.  MtduunM 
Mut,  fns,  Co.,  4  Hill,  329;  and  is  made  by  the  assured  as  an  inducement  to 
the  insurer  to  enter  into  the  contract.  In  order  that  it  may  avoid  the  con* 
tract  it  must  opierate  as  a  fraud  on  the  insurer:  Id.  334.  Hence,  even  though 
it  be  erroneous,  unless  it  was  fraudulently  intended,  or  unless  it  materially 
affects  the  risk  or  the  rate  of  insurance  to  the  injury  of  the  insurer,  it  will 
not  avoid  the  contract:  Jefenon  Ins,  Co,  v.  CothuU,  7  Wend.  72;  ConHnentai 
Ins.  Co.  V.  Kasey,  25  Gratt  268;  S.  C,  18  Am.  Rep.  681.  But  if  it  is  thus 
materially  eixoneous  it  avoids  the  policy;  as  where  it  is  falsely  stated  that  no 
lamp  is  used  in  the  picking  room  of  a  factory:  Clark  v.  Mant^faeturen^  Ins. 
Co.,  8  How.  U.  S.  248,  citing  the  principal  case.  So,  where  there  is  an  in* 
advertent  omission  to  state  facts  material  to  the  risk:  Dennison  v.  Thomaston 
MuL  Ins.  Co.,  20  Me.  125;  Fland.  on  Fire  Ins.  224. 

A  wanranty,  on  the  other  hand,  is  a  part  of  the  contract:  Snyder  v. 
Farmer^  Ins.  and  Loan  Co.,  13  Wend.  92;  Fland.  on  Fire  Ins.  226.  It 
is  in  the  nature  of  a  condition  precedent:  Fowler  v.  JB6na  Fire  Ins.  Co.,  7 
Wend.  270;  Inman  v.  Western  Fire  Ins.  Co.,  12  Id.  460.  And  must  be 
strictly  fulfilled  in  order  to  enable  the  assured  to  recover  on  the  policy: 
Fland.  on  Fire  Ins.  226.  If  it  be  false  in  any  particular,  whether  the 
error  materially  affects  the  risk  or  not,  the  contract  is  broken,  and  in  case  of 
a  loss,  the  assured  can  not  recover:  Duncan  v.  Sun  Fire  Ins.  Co.,  6  Wend. 
488;  Inman  v.  Western  Fire  Ins.  Co.,  12  Id.  460;  Jennings  v.  Chenango  Co. 
MuL  Ins.  Co.,  2  Denio,  75;  BurriU  v.  Saratoga  Fire  Ins.  Co.,  5  Hill,  193; 
Kennedy  v.  SL  Lawrence  Co.  MuL  Ins.  Co.,  10  Barb.  286;  WaU  v.  Howard 
Ins.  Co.,  14  Id.  385;  NieoU  v.  American  Ins.  Co.,  3  Wood.  &  M.  529;  Mutual 
etc.  Ins.  Co.  v.  Miller,  39  Ind.  475;  Wither/sH  v.  Maine  Ins.  Co.,  49  Me.  200; 
Continental  Ins.  Co.  v.  Kasey,  25  Gratt.  268;  S.  C,  18  Am.  Eep.  681;  Billings 
V.  Tolland  etc  Ins.  Co.,  20  Conn.  139;  Washington  Mutual  Ins.  Co.  v. 
Merehankf  etc  Inc  Co.,  5  Ohio  St  450;  Fland.  on  Fiie  Ins.,  22a  Says 
Sutherland,  J.,  in  Inman  v.  Western  Fire  Ins.  Co.,  12  Wend.  460:  "It  is 
well  settled  that  where  there  is  a  condition  precedent  or  a  warranty  in  a 
policy  of  insurance,  it  is  of  no  consequence  whether  the  thing  warranted,  or 
to  be  performed,  is  material  to  the  risk  or  not,  if  not  performed.  The  de* 
fendant  has  a  right  to  say  non  in  hae/osdera  veni:  Fowler  v.  ^tna  Fire  Ins. 
Co.,  6  Cow.  673;  Duncan  v.  Sun  Fire  Ins.  Co.,  6  Wend.  488;  7  Cow.  649; 
Cornell  v.  Le  Boy,  9  Wend.  163,  and  the  authorities  in  those  cases;  19  Johns. 
72;  6  Cow.  624." 

Perhaps  it  is  a  more  accurate  statement  of  the  principle  that  the  warranty 
iteelf  makes  the  thing  warranted  materiaL  It  becomes  thereby  material  to 
the  contract,  though  it  do  not  materially  affect  the  risk.    Bronson,  J.,  do* 
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liTermg  the  opmion  of  the  oonrt  in  BurriU  v.  Saratoga  Co.  MuL  Fire  Ina, 
Co,,  0  Hill,  193>  thos  states  the  doctrine:  "A  warranty  by  the  aararad  ia 
relation  to  the  eziatenoe  of  a  particular  fact,  mnst  be  strictly  tme,  or  the 
policy  will  not  take  effect;  and  this  is  so,  whether  the  thing  warranted  be 
mat^ffial  to  the  risk  or  not.  It  would  perhaps  be  more  proper  to  say  that 
the  parties  have  agreed  on  the  materiality  of  the  thing  warranted,  and  that 
the  agreement  preclndee  all  inquiry  on  the  sabject." 

Wabka]ttt  must  bb  Inserted  ik  Pouci^. — The  material  differenoe  be- 
tween a  warranty  and  a  representation,  it  will  be  observed,  is  that  the  former 
is  a  part  of  the  contract,  while  the  latter  is  not  Hence,  a  representation 
becomes  a  warranty  when  inserted  in  the  contract:  Fland.  on  Fire  Ina.^ 
233;  WiUiamav.  N.  E,  MiO,  Fire  Ins,  Co,,  31  Me.  219;  liiplqf  v.  jEtna  Itu, 
Co.,  30  K.  Y.  136.  The  contrary  seems  to  have  been  held,  however,  in 
SehuUz  V.  MerchanU^  Ins.  Co.,  57  Mo.  337.  In  that  case  Kapton,  J.,  deliv- 
ing the  opinion  of  the  court,  said:  "A  representation  of  a  particular  fact 
made  in  the  application  for  a  policy,  and  inserted  in  the  policy,  is  only  im- 
portant in  the  event  that  its  falsity  affects  the  risk.  The  modem  doctrine 
is  that  where  facts  are  stated  merely  by  way  of  recital  or  description,  and 
are  not  material  to  the  risk,  the  claose  is  not  a  condition  or  warranty."  The 
alleged  false  statement  there  was  that  the  insured  building  was  "  tenanted," 
but  it  was  held  that,  in  order  to  avoid  the  policy,  it  must  appear  that  this 
error  was  material  to  the  risk.  At  all  events,  it  is  imperatively  necessary 
that  a  stipulation  or  representation  relied  upon  as  a  warranty  should  either 
be  written  in  the  policy,  or  expressly  made  a  part  of  it;  for  the  policy  is  the 
only  legal  evidence  of  what  the  contract  is:  Dow  v.  Whetton,  8  Wend.  166; 
Jennings  v.  Chenango  Co.  MvL  Ins,  Co.,  2  Denio,  78.  This  principle  is  very 
satisfactorily  stated  in  the  opinion  of  Oakley,  J.,  in  Delonguemare  v.  Trckdea^ 
man* 6  Ins,  Co.,  2 Hall,  589,  where  he  says:  "Assuming that  the  same  roles 
of  construction  are  to  be  applied  to  fire  as  to  marine  policies,  in  determining 
what  shall  constitute  a  warranty,  and  what  shall  be  a  representation  merely, 
the  general  principle  seems  to  be  well  settled  that  an  express  warranty  mnst 
appear  on  the  face  of  the  policy,  and  that  any  instructions  for  insurance, 
unless  inserted  in  the  instrument  itself,  do  not  amount  to  a  warranty:  1 
Cond.  Marsh.  349,  451;  Pawson  v.  Watson,  Cowp.  785;  2  Cai.  142;  3  Kent 
Com.  235.''  To  the  same  effect  are:  Jefferson  Ins.  Co.  v.  Coitikeal,  7  Wend. 
72;  Snyder  v.  Farmers'  Mut,  Ins.  and  Loan  Co,,  13  Id.  92.  A  warranty 
will  not  be  created  by  construction.  Says  Sutherland,  J.,  in  Jtfferson  Ins, 
Co.  v.  Cotheal,  7  Wend.  72: 

"  The  doctrine  of  warranty  in  the  law  of  insurance  is  one  of  great  rigor, 
and  frequently  operates  very  harshly  upon  the  assured.  A  warranty  is  con^ 
ndered  as  a  condition  precedent,  and  whether  material  or  immaterial,  as  it 
regards  the  risk,  must  be  complied  with  before  the  assured  can  sustain  an 
action  against  the  underwriters.  A  warranty,  therefore,  is  never  created  by 
construction.  It  must  either  appear  in  express  terms,  affirmative  or  promis- 
sory, or  must  necessarily  result  from  the  nature  of  the  contract:  1  Marsh. 
347  to  350;  PhiL  on  Ins.  112,  124.  It  must,  therefore,  appear  on  the  face  of 
the  policy,  in  order  that  there  may  be  unequivocal  evidence  of  a  stipulation, 
the  non-compliance  with  which  is  to  have  the  effect  of  avoiding  the  oontract. 
It  was  once  doubted  whether  it  must  not  be  incorporated  into  the  b  jdy  of 
the  policy,  and  it  was  contended  that  it  was  not  sufficient  for  it  to  be  written 
in  the  margin;  but  if  it  appears  on  the  face  of  the  policy  that  is  sufficient:  I 
Doug.  11;  1  T.  K.  343.  But  written  instructions  exhibited  by  the  brokers  to 
some  of  thd  underwriters,  for  the  purpose  of  effecting  insurance,  nnless  in- 
serted in  the  policy,  do  not  amount  to  a  wairanly." 
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Appucatiok  as  Pabt  ov  Polxot.  —The  application,  survey  of  the  premises, 
propoeal  for  insaraace,  etc,  are  preliminary  to  the  contract,  and  form  no  part  c* 
it,  unlev  ezpreasly  made  so.    Hence,  representations  made  therein,  as  to  the 
character,  condition  and  sitoation  of  the  property  to  be  insured,  are  not  war- 
ranties, and  any  errors  in  sach  representations,  which  are  not,  in  fact,  fraudu- 
lently intended,  or  do  not  materially  affect  the  risk,  will  not  invalidate  the 
contract;  but  if  the  policy  itself  expressly  makes  the  application,  survey,  etc., 
a  part  of  the  contract,  the  statements  and  descriptions  contained  therein  will 
be  constmed  as  if  written  on  the  face  of  the  policy,  and  will  become  warran* 
ties:  LeBoy  v.  JUarket  Fire  Ins.  Co.,  39  N.  Y.  90;  Fland.  on  Fire  Ins.,  233, 
and  cases  cited.    But  a  mere  reference  to  the  application  or  survey  will  not, 
it  seems,  make  it  a  part  of  the  policy:  Delonguemare  v.  Tradesman*^ Im.  Co,, 
2  Hall,  589;  Jfftrmm  In$.  Co.  v.  Cotheal,  7  Wend.  72;  Snyder  v.  Farmer^ 
In$.  and  Loan  Co,,  13  Id.  92.    If,  however,  the  application  or  other  extra- 
neous document  is  referred  to  as  forming  part  of  the  policy,  it  will  be  so  con. 
strued:  Murdoch  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  N.  Y.  210.     In  other 
words,  it  must  clearly  appear  that  the  parties  intended  the  application  to  form  -, 
part  <rf  the  policy:  MvJtual  etc.  Ins.  Co.  v.  Robertson,  59  III.  123;  Kentucky  etc. 
Ins.  Co.  V.  $Sauthard,  8  B*  Mon.  634.     It  was  held,  however,  in  Hartford 
ProUeiion  Ins,  Co.  v.  Harmer,  2  Ohio  St.  452,  that  statements  made  in  an 
application  which  is  expressly  declared  to  be  a  part  of  the  policy,  are  not 
warranties  if  they  relate  to  matters  not  called  for  by  the  conditions  of  the 
policy,  and  do  not  vitiate  it,  unless  they  are  materially  and  substantially 
nntme. 

Wabkanties  MoDmzD  by  Afpliqation. — ^Although  when  the  application  is 
expressly  made  a  partof  the  policy,  the  description  and  otherstatements  therein 
contained  become  warranties,  their  effect  may  be  modified  by  other  parts  of 
the  application,  or  of  the  policy,  or  conditions  of  insurance,  so  that  they  will 
be  binding  only  so  far  as  they  are  material  to  the  risk.  Thus,  in  Oarcelon  v. 
Hampden  Fire  Ins.  Co.,  50  Me.  580,  the  application  was  made  a  part  of  the 
policy  and  warranty.  The  applicant,  after  describing  the  property,  etc.,  con- 
cluded his  application  by  covenanting  and  agreeing  "to  and  ^ith  the  said  com- 
pany that  the  foregoing  is  a  just,  full  and  true  exposition  of  aU  the  facts  and 
circumstances  in  regard  to  the  condition,  situation,  value  and  risk  of  th» 
property  to  be  insured,  so  far  as  the  same  are  known  to  the  applicant  and  ar» 
material  to  the  risk. "  It  was  held  in  an  action  on  the  policy  that  the  state* 
ments  made  in  the  application  were  warranties  only  so  far  as  they  were  ma- 
terial to  the  risk  and  were  within  the  knowledge  of  the  assured;  and,  there- 
fore, the  policy  was  not  avoided  by  an  erroneous  statement  that  the  building 
insured  was  '*well  ventilated,"  it  not  appearing  that  the  risk  was  affected 
thereby,  or  that  the  falsity  of  the  statement  was  known  to  the  assured.  The 
same  effect  was  given  to  a  similar  clause  in  the  application  in  Houghton  v. 
Maniifaeturen^  Mut.  Fire  Ins.  Co.,  8  Met.  114,  and  in  ElHoU  v.  HamiUon  Mut. 
Ins.  Co.,  13  Gray,  139.  So,  in  Hall  v.  People's  MuL  Fire  Ins.  Co.,  6  Gray, 
185,  and  Prieger  v.  Exchange  MuL  Ins.  Co.,  6  Wis.  89.  So,  it  was  held  in 
jEtna  Life  Ins.  Co.  v.  France,  94  U.  S.  561,  that  although  the  declarations 
and  answers  in  the  proposal  for  insurance  were  expressly  made  conditions  of 
the  validity  of  the  policy,  yet  because  the  applicant  stated  in  conclusion  that 
the  answers  were  correct  as  far  as  he  could  remember,  it  was  necessary,  in  or- 
der to  defeat  a  recovery  on  the  policy,  to  show  not  only  that  the  answen>  were 
blse,  but  that  the  applicant  knew  them  to  be  false.  But  where  the  applica- 
tion made  part  of  the  policy,  contained  a  clause  to  the  effect  that  "the  mis- 
representation or  suppression  of  facts"  should  destroy  the  applicant's 
Am.  ]>aa  Vol.  XVI— 8u 
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under  the  policy,  and  then  oondnded  m  follows:  ''The  foregoing  is  a  just,  fall 
and  trae  exposition  of  all  the  facts  and  ctroamstances  in  regard  to  the  situa- 
tion, eta,  of  the  property  insured  so  far  as  the  same  are  known  to  the  appli- 
cant, or  are  material,  and  of  all  the  facts  inquired  for;"  and  in  the  answer  to 
an  inquiry  as  to  the  location  of  all  buildings  within  one  hundred  feet,  the  ap- 
plicant omitted  to  mention  several  buildings  within  that  distance,  it  was  held 
that  the  omission  was  fatal,  though  not  material  to  the  risk,  because  this  was 
one  of  the  ''foots  inquired  for:"  Hardy  ▼.  Union  Mu/U  Fire  Ifu,  Co.,  4  Allen, 
217. 

Aoxnt's  KirowLEDGs  OF  THB  Facis. — Statements  made  in  a  policy,  or  in 
the  application,  if  made  part  of  it,  with  reference  to  the  character,  condition, 
and  situation  of  the  property,  will  not,  it  seems,  be  regarded  as  strict  war- 
ranties, where  the  agent  of  the  insurers,  in  Meeting  the  insurance,  proceeds 
upon  his  own  knowledge  of  the  premises.  Thus  it  was  held  in  Cumberland 
VaUey  Mutual  Proteeiion  Soc  ▼.  ScheU,  29  Pa.  St.  31,  that  the  assured  was 
not  bound  to  the  strict  accuracy  of  a  description  filled  up  by  an  agent  of  the 
insurers  from  his  own  acquaintance  with  the  facts.  So  in  Oerhauser  t.  North 
British  and  Mer,  Itu.  Co.,  7  Kev.  174,  where  the  building  insured  was  de- 
scribed as  "  a  brick  buildings"  but  one  of  the  walls  having  settled  had  pre- 
viously been  replaced  by  wood,  and  that  fact  was  knoWn  to  the  agent.  So 
in  Both  V.  City  Ins.  Co,,  6  McLean,  324,  where  the  survey  and  representation 
of  the  property  were  made  by  an  agent  of  the  insurers,  who  was  as  well  ac- 
quainted with  the  premises  as  the  assured  was.  So  in  Continental  Ins.  Co,,  ▼. 
Kasey,  25  Gratt.  268,  18  Am.  Bep.  681,  where  the  insurers  sent  an  agent  to 
examine  the  premises,  and  the  building  was  described  in  the  policy  as  a 
frame  building,  whereas  part  of  it  was  made  of  logs,  weather-boarded  and 
plastered;  but  that  fact  was  not  known  either  to  the  agent  or  to  the  assured. 
So  it  was  held  in  Plumb  v.  Cattaraugus  etc.  Ins.  Co.,  18  K.  T.  392;  Bowleyr. 
Empire  Ins.  Co.,  36  Id.  550,  taid  Maker  v.  Hibemia  Ins.  Co.,  6  Hun,  353, 
that  where  the  description  was  drawn  up  by  the  agent  of  the  insurers  they 
were  responsible  for  misstatements  made  therein.  But  if  the  application 
stipulates  that  the  insurer  is  not  to  be  bound  by  representations  made  to  the 
agent,  but  not  contained  in  such  application,  the  agent's  knowledge  of  the 
premises  is  immaterial:  Chase  v.  HamiUon  Ins,  Co.,  20  K.  Y.  52L 

And  where  a  description  of  the  property  constitutes  a  warranty,  such  war- 
ranty will  be  waived  by  the  insurers  if  they  continue  to  take  the  benefit  of 
the  contract  after  ascertaining  that  the  description  is  false.  Thus  where  it 
was  falsely  stated  in  the  application  which  was  made  a  part  of  the  policy, 
that  there  were  no  other  buildings  within  ten  rods,  and  the  insurers^  with 
fall  knowledge  that  the  statement  was  false,  levied  and  collected  asseasnienti 
on  the  premium  note,  they  were  held  estopped  from  setting  up  the  wnnsaxtj 
to  defeat  a  recovery  by  the  assured  upon  the  poiicy:  Frost  v.  Sarutoga  Iftrf. 
Ins.  Co.,  5  Denio,  154. 

QuAuncATioN  OF  RuLS  AS  TO  Stathoents  nr  Pouor.— While  it  is  tme, 
as  above  stated,  that,  as  a  general  rule,  representations  inserted  in  a  policy, 
or  expressly  made  a  part  of  it,  relating  to  the  condition  and  situation  of  the 
property,  are  regarded  as  warranties  and  must  be  fulfilled  in  every  particular, 
whether  material  to  the  risk  or  not,  or  the  policy  will  be  void;  there  seems, 
nevertheless,  to  be  an  important  qualification  of  this  rule  deducible  from 
some  of  the  later  authorities.  A  distinction  is  to  be  observed  between  those 
descriptive  particulars,  which  are  inserted  in  the  contract  merely  for  the  pur- 
pose of  identifying  the  property  insured,  and  those  which  are  designed  to  in* 
dicate  the  nature,  extent  and  incidents  of  the  risk.    These  two  classes  of 
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■ttttemeDts  are  to  be  ooostnied  with  reference  to  the  purpose  for  whioh  they 
are  reapectiTely  made.  Those  descriptive  particalars  which  serve  simply  to 
point  ont  or  to  identify  the  property,  are  to  be  taken  together;  if  any  of  them 
are  enoneons,  the  policy  will,  nevertheless,  be  good,  if  enoa^^  is  left  to  show 
what  property  was  intended.  On  the  other  hand,  those  statements  which 
are  not  designed  to  identify  the  property,  but  to  describe  the  risk,  most  be 
tme  in  every  particular,  whether  actnally  material  to  the  risk  or  not.  "Any 
statement  or  description  on  the  face  of  the  policy  which  relates  to  the  risk  is  a 
wananty:"  Wood  v.  Fire  Im»  Co,,  13  Conn.  644,  per  Sherman,  J.;  Wall  v. 
East  Biver  MitL  Ins.  Co.,  7  K.  Y.  372. 

This  ia  perhaps  the  distinction  intended  to  be  drawn  by  Napton,  J.,  in 
SchuUz  T.  Merchanti^  Ins.  Co.,  57  Mo.  337,  in  the  lan^i^oage  quoted  supra,  al- 
though he  says,  indeed,  that  a  statement  which  is  not  material  to  the  risk 
can  not  be  a  warranty  whioh  seems  to  be  contrary  to  the  weight  of  authority. 
Probabfy,  however,  in  most  cases,  it  will  be  found  that  a  statement  which  is 
descriptive  of  the  risk  is,  or  at  least  may  be,  material  to  the  risk. 

To  iUnstrate  the  distinction  here  attempted  to  be  pointed  out  a  reference 
to  cases  will  be  usefuL  In  Beath  v.  Franklin  Ins.  Co,,  1  Gush.  257,  the  build- 
ing insured  was  described  as  a  brick  building  with  a  "composition  roof, 
occupied  by  several  tenants,  and  connected  by  doors  with  the  adjoining 
buildings  situate  at  the  comer  of  Charles  street  and  the  Western  avenue  in 
Boston.  A  cabinet-maker's  shop  is  in  the  building."  The  whole  description, 
with  the  exception  of  the  statement  contained  in  the  last  sentence,  applied 
to  a  building  on  the  corner  of  Charles  street  and  Western  avenue.  The 
cabinet-maker's  shop  was  however  in  the  adjoining  building,  to  which  also 
some  other  parts  of  the  description  applied.  It  was  held,  however,  that 
there  was  enough  in  the  description  to  show  that  the  former  building  was 
the  one  intended  by  rejecting  the  statement  as  to  the  cabinet-maker's 
shop  as  erroneous,  and  it  was  accordingly  ruled  that  the  policy  applied  to 
that  building.  Again,  in  Tonkers  etc  Fire  Ins.  Co.  v.  Hoffman  Fire  Ins. 
Co.,  6  Bob.  (N.  Y.)  316,  a  building  was  described  as  being  between  Meade 
and  Arch  streets,  whereas  in  fact  it  was  between  Meade  and  Ash  streets; 
but  the  error  was  held  immaterial,  because  the  building  was  sufficiently 
identified  by  other  parts  of  the  description.  So  in  American  Central  Ins. 
Co.  V.  McLanathan,  11  £an.  533,  the  building  insured  was  described  in 
the  policy  as  the  applicant's  "two-story  frame  dwellings  occupied  by  him, 
situate  south-west  comer  second  and  Vine  streets,  Leavenworth,  Kansas,'* 
with  a  "frame  bam  in  rear  of  samOf"  whereas  the  applicant's  dwelling  was 
in  fact  on  the  south-west  comer  of  Second  and  Elm  streets;  but  the  description 
being  regarded  as  sufficient  in  other  particulars,  the  error  was  rejected  as  im- 
materiaL  In  that  case,  however,  the  mistake  was  made  by  the  agent  of  the 
insurers  who  knew  what  property  was  intended.  But  in  Alexander  v.  (7er- 
mania  Fire  Ins.  Co.,  66  N.  Y.  464,  the  building  upon  which  the  insurance 
was  effected  was  described  as  a  "  two-story  and  extension  frame  shingle-roof 
building  occupied  as  a  dwelling;  situate,"  etc.,  and  it  was  held  that  the 
statement  that  it  was  ''occupied  as  a  dwelling,"  not  being  necessary  to  iden- 
tify the  property,  could  not  be  rejected  if  erroneous,  but  must  be  regarded 
as  a  strict  warranty,  which  if  false  would  avoid  the  policy.  In  other  words, 
that  dense  in  the  description  was  construed  not  as  relating  to  the  identity  of 
the  property,  but  as  indicating  the  nature  of  the  risk. 

)  BxAaoKABLB  CoNSTBiTonoK  ov  DsscBiFTzoir. — ^A  further  principle  in  rela- 

tion to  this  subject,  which  is  of  frequent  application,  is  that  descriptions  of 
the  property  insured,  even  though  regarded  as  wananties,  must  reoeive  a 
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reasonable  conttniction.  In  determining  whether  they  bayo  been  broken  or 
not^  the  awored  is  not  to  be  bonnd  by  a  strained  interpretation  of  them. 
Thos  in  Dobwm  v.  S&thdty,  Mood.  &  Malk.  90,  the  insured  property  consisted 
of  certain  agricoltaral  boildings,  which  were  described  as  a  "bam."  Lord 
Tenterden,  C.  J.,  admitted  that  this  was  not  a  strictly  accurate  designation, 
bnt  held,  nerertheless,  that  it  was  not  snch  a  misdescription  as  woold  avoid 
the  policy,  becanse  it  gave  the  company  "substantial  information  *'  of  the 
nature  of  the  property.  So  in  Ntblo  v.  North  American  fire  Ins,  Co,,  1 
Sandf.  £65,  it  was  held  that  the  assured  was  not  to  be  regarded  as  warrant- 
ing that  he  was  absolute  owner  of  the  buildings  insured  by  a  reference  t» 
them  in  the  description  as  "his  buildings;"  but  that  if  he  was  merely  a  ten- 
ant of  them  from  year  to  year,  it  was  a  sufficient  compliance  with  the  de- 
scription. Again,  in  Friedlander  v.  London  Assurance  Co.,  1  Mood,  ft  Bolk 
171,  it  was  one  of  the  conditions  of  the  contract  that  the  place  in  which  tli» 
insured  goods  were  deposited  should  be  accurately  described.  The  descrip- 
tion was  that  they  were  in  the  plaintiff's  "dwelling-house,**  and  the  policy 
was  held  good,  although  the  plaintiff  did  not  in  fact  own  the  house,  but  liYed 
in  one  room  as  a  lodger,  the  goods  being  kept  in  that  room.  In  Carter  t. 
HumboUU  Fire  Ins.  Co.,  17  Iowa,  456,  a  part  of  the  description  of  the  build- 
ing insured  was  that  it  was  "occupied  as  stores  on  the  first  floor,**  and  it  wa» 
held  a  sufficient  compliance  if  one  of  the  rooms  on  the  first  floor  was  so  oc- 
cupied. 

In  Mead  v.  N.  W,  Ins.  Co.,  7  K.  Y.  590,  theterm  "brick  dwellings,"  used 
in  describing  the  insured  property,  was  held  satisfied,  although  part  of  th» 
side  walls  consisted  of  wooden  joists  filled  in  with  brick.    So  in  Medina  ▼. 
Builders*  MtU.  Fire  Ins.  Co.,  120  Mass.  225,  the  place  of  deposit  of  the  in- 
sured goods  was  described  in  the  policy  as  a  "three-story  granite  building,'* 
whereas  the  front  only  was  granite,  and,  although  the  building  was  three  stories 
high  in  front  and  rear,  it  was  only  one  story  high  in  the  middle;  but  the 
description  was  held  good.    So  in  Benedict  v.  Ocean  Ins.  Co.,  31  K.  Y. 
389,  the  description  called  for  a  "five-story  brick  building.*'  and  it  waa 
held  to  be  answered  by  a  brick  building  consisting  of  five  stories  abov» 
the  cellar,  it  appearing  that  it  was  not  customary  to  speak  of  the  cellar 
as  an  additionid  story.     And  in  Fotoier  v.  .^kna  lire  Ins.  Co.,  7  Wend. 
270,   where  the  principal  case  came  again  before  the  court  after  a  second 
verdict  in  favor  of  the  plaintiff  it  was  held  that  it  was  adminible  to  show 
a  usage  between  insurers  and  insured,  to  describe  a  house  filled  in  with 
brick  in  front  and  rear  and  supported  on  one  side  by  the  wall  of  an  ad- 
joining house  filled  in  with  brick,  and  on  the  other  by  a  brick  wall,  as  a 
"frame  house  filled  in  with  brick."    In  Warren  v.  Davenport  Fire  Ins.  Co.^ 
31  Iowa,  464,  the  insured  property  was  described  in  the  policy  as  "  private 
stock  contained  in  a  one-story  saw-mill,*'  and  it  was  held  that  this  was  a  suf- 
ficient description  of  the  stock  held  by  the  assured  in  a  corporation  which, 
owned  the  mill  in  question.    So  in  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co., 
93  U.  S.  527,  it  was  held  that  goods  entrusted  to  warehousemen  for  keeping 
were  sufficiently  described  by  the  terms  "merohandiso  held  in  trust"  by 
them,  in  a  policy  of  insurance.    See,  also,  WilUams  v.  N.  E.  Mut.  Ins.  Co,p 
31  Me.  219;  Scott  v.  Quebec  Fire  Ass.  Co.,  Stuart»  147,  and  N.  T.  BeUingetc 
Co.  V.  Washington  Fire  Ins.  Co.,  10  Boew.  428»  for  further  iUustrations  of  the 
position  that  warranties  in  policies  of  insurance  are  to  be  reasonably  oon- 
strued. 

Erbobs  as  to  Katurb  OB  CoNDmoN  OB  Pbopsbtt. — Of  oouise  if  then 
is  an  entire  misdescription  of  the  property,  as  to  its  essential  charaoter,  it  w 
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fatal  to  the  policy.  Thus,  in  Ooddard  y.  JHonUor  Im.  Co.,  108  Mus.  06,  the 
property  was  deeoribed  as  a  "machine  shop/*  when  it  was  in  fact  an  '* organ 
fMtory,'*  and  the  variance  was  held  fatal,  not  only  beoaose  the  description 
was  wholly  inapplicable  to  the  property,  but  because,  also,  the  hasard  war 
greaterin  the  case  of  an  organ  factory  than  in  that  of  a  machine  shop.  So  in 
Chate  ▼.  HctnUUon  Ins,  Co,,  20  N.  T.  52,  rerersing  S.  C,  22  Barb.  537,  where 
thero  was  a  policy  on  a  "stone  dwelling-house, *'  and  after  a  loss  it  appeared  that 
thero  was  a  wooden  kitchen  attached  to  the  building,  and  it  was  held  that  the 
kitchen  being  an  essential  part  of  the  dwelling-house,  the  building  was,  there- 
fore, partly  a  wooden  structure,  and  it  was  a  radical  and  fatal  error  to  describe 
it  as  a  stone  building,  and  that  as  the  error  was  material  to  the  risk,  the  effect 
would  be  the  same  whether  the  description  were  rogarded  as  a  mero  ropresen* 
tation  or  as  a  warranty.  But  whero  a  building  was  described  as  brick  when 
it  was  partly  of  wood,  and  the  applicant  stated  at  the  time  of  taking  out  the 
policy  that  he  was  not  certain  of  the  correctness  of  the  description,  it  was  held 
that  thero  was  no  breach  of  warranty:  Woodsy,  Atlantic  Mut.  In$,  Co,,  50  Me. 
112. 

Erbors  as  to  Situation  akd  Sukbox7NDINO& — An  entiro  misdescription 
of  the  place  of  deposit  of  personal  property  which  is  the  subject  of  insurance, 
will  avoid  the  policy,  for  the  place  whero  the  property  is  kept  is  an  essential 
featnro  of  the  risk.  Therof oro,  whero  goods  insured  were  described  as  being 
in  a  certain  section  in  a  store,  designated  as  "Letter  C,"  when  in  fact  they 
were  in  another  section,  both  at  the  time  of  the  insurance  and  when  the  loss 
occurred,  it  was  decided  that  there  was  a  breach  of  warranty,  and  that  the 
assured  could  not  recover:  Brycey,  Lorillard  Fire  Ins.  Co,,  55  N.  Y.  240: 
8u  C,  3  Jones  &  S.  394;  46  How.  Pr.  4d8.  And  it  seems  that  in  such  cases,  in 
order  to  fulfill  the  warranty,  the  goods  must  be  in  the  designated  place  at  the 
time  of  the  loss.  Hence,  where  goods  were  insured  in  the  "store  part'*  of  a 
bnilding,  and  at  the  time  of  the  loss  were  in  another  part  of  the  same  building 
which  was  not  occupied  as  a  store,  it  was  held  that  there  could  be  no  recovery: 
BcynUm  v.  ClmUm,  etc,,  MtU,  Ins,  Co.,  16  Barb.  254.  So,  where  there  was  a 
policy  of  insurance  on  cars  "contained  in  car  house  marked  Na  1,'*  and  some 
of  the  cars  were  destroyed  by  fire  while  out  on  the  line  of  the  road,  it  was 
held  fiital  to  the  action:  Annapolis,  etc.  R,  R.  Co,  v.  Baltimore  Fire  Ins,  Co., 
82  Md.  37.  So,  where  thero  was  an  insurance  on  a  phaeton  "contained  in  a 
frame  barn,"  it  was  held  to  constitute  a  warranty  that  it 'should  be  kept  in 
the  bam,  except  when  temporarily  absent  for  use:  JHeCluer  v.  Oirard  etc, 
Ins.  Co,,  43  Iow%  349. 

Omssiov  TO  Mention  Buildings  situated  near  the  insured  property,  in 
answer  to  proper  interrogatories,  will  generally  avoid  the  policy.  Thus,  in 
Chaff es  y,  Cattaraugus  Co.  MuL  Ins.  Co,,  18  N.  Y.  376,  in  the  application, 
which  was  made  a  part  of  the  policy,  the  applicant,  in  answer  to  a  question 
aa  to  the  situation  of  the  property  with  roference  to  other  buildings  within 
ten  rods,  gave  the  distances  to  several  buildings,  and  the  conclusion  of  the 
application  was:  "All  of  the  exposures  within  ten  rods  are  mentioned;**  and 
this  was  held  a  warranty  so  that  if  there  were  any  other  buildings  within  ten 
rods,  the  policy  was  void.  So,  in  Brown  v.  Catitaraugus  Co.  Mut.  Ins.  Co.,  18 
K.  Y.  385;  Jennings  v.  Chenango  etc.  Co.,  2  Denio,  75;  and  Day  v.  Conway 
Ins.  Co.,  52  Me.  60.  So,  also,  in  BurrUi  v.  Saratoga  Co.  Mut.  Fire  Ins.  Co., 
5  Hill,  193,  where  there  was  a  failure  to  state,  in  answer  to  a  similiar  ques- 
tion, that  there  was  a  certain  cabinet  shop  within  ten  rods,  although  ths 
omission  was  innooentiy  made,  and  it  did  not  appear  whether  it  was  materia] 
to  the  risk  or  not.    A  similar  ruling  was  made  in  Kennedy  v.  8L  Lawremu  Co. 
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MuL  In9.  Co.,  10  Barb.  290,  although  the  plaintifiT  offered  to  ahow  that  the 
application  was  written  oat  by  an  agent  of  the  company  who  waa  on  the 
premises  at  the  time,  and  in  fall  view  of  all  the  snrronnding  bnildings.  In 
OcUet  V.  Madimm  Co.  MuU  Ins,  Co.,  2  K.  Y.  43,  however,  the  applicant,  in 
answer  to  a  similar  qnestion,  mentioned  certain  buildings  as  the  "nearest** 
bnildings,  bat  omitted  to  speak  of  others  within  the  prescribed  distance,  and 
although  the  application  was  a  part  of  the  policy,  it  was  held,  reversing  S. 
C,  3  Barb.  73,  that  there  was  no  warranty  that  there  were  no  other  build- 
ings within  ten  rods,  and  that  the  policy  was  not  void,  unless  the  omission 
was  material  to  the  risk,  which  must  be  left  to  the  jury  to  decide.  The  same 
case  came  again  before  the  court  in  0cUe8  v.  Madison  Co.  Mui.  Ins.  Co.,  5  K. 
T.  469,  and  the  former  decision  was  adhered  to  by  the  majority  of  the  oourt 
So,  in  Masters  v.  Madison  Co.  MuL  Ins.  Co.,  11  Barb.  624,  where  the  ap- 
plicant mentioned  certain  buildings  as  the  ''nearest"  buildings,  without  pro- 
fessing to  do  more.  And  in  Dtntuson  v.  Tlunnaston  MuL  Ins.  Co.,  20  Me. 
125,  it  was  held  that  in  answer  to  the  question,  "What  distance  from  other 
buildings?  *'  the  applicant  was  bound  only  to  mention  the  distance  and  sitna- 
tion  of  buildings  which  a  man  of  ordinary  capacity  would  judge  likely  to  be 
dangerous  in  case  of  fire;  although  the  fire  from  which  the  loss  arose  was  ac- 
tually communicated  from  one  of  the  buildings  not  mentioned. 

Ebbonxous  Statement  ov  Use,  etc. — ^In  Wood  v.  Fire  Ins,  Co.,  13  Conn. 
644,  a  part  of  the  description  was  that  the  building  insured  was  a  paper-miU, 
and  this  was  held  to  relate  to  the  risk,  and  to  be  a  warranty  that  the  prop- 
erty was  in  fact  a  paper-miU.  So,  in  Wall  v.  East  River  MtU.  Ins.  Co.,  7  K. 
Y.  372,  where  it  was  stated  that  the  building  was  "occupied  as  a  store- 
house," whereas  a  part  of  it  was  used  for  hackling  hemp  and  spinning  it  into 
rope-yarns.  So,  where  a  building  described  as  a  "dwelling-house,"  was  used 
putly  for  a  billiard  saloon  and  partly  for  a  restaurant:  Sarsfieldr.  MeiropoU- 
tan  Ins.  Co.,  61  Barb.  679;  see,  also,  Jennings  v.  Chenango  Co.  MuL  Ins.  Co., 
2  Denio,  75.  But  it  seems  that  a  warranty  as  to  the  use  or  occupation  of 
the  premises  wiU  not  be  held  to  extend  to  the  future,  unless  there  is  some- 
thing to  indicate  that  such  was  the  intention  of  the  parties:  CtUlin  v.  Spring^ 
field  Fire  Ins.  Co.,  1  Sumn.  434;  O'NeU  v.  Bt{falo  Fire  Ins.  Co.,  3  N.  Y.  122; 
Smith  V.  Mechanics*  etc.  Ins.  Co.,  32  Id.  399;  S.  C,  29  How.  Pr.  384;  Stout  v. 
City  Fire  Ins.  Co.,  12  Iow%  371;  (7.  S.  Fire  and  Marine  Ins.  Co.  v.  Kimberly, 
34  Md.  224.  So,  of  other  statements  in  the  description;  as  where  it  was  said 
in  the  policy,  "clerk  sleeps  in  the  store:"  Fritbie  v.  Fayette  MuL  Ins,  Co., 
27  Pa.  St  325.  So,  whore  the  application  stated:  "  Ko  fire  in  or  about  said 
building,  except  one  under  kettle  securely  imbedded  in  masonry,"  eta: 
Schmidt  v.  Peoria  M.  and  F.  Ins.  Co.,  41  BL  295.  To  the  same  effect,  see 
Aurora  Fire  Ins.  Co.  v.  Eddy,  55  Id.  213;  see,  also,  Stebbins  v.  Globe  Ins,  Co., 
2  Hall,  631.  On  the  other  hand,  it  was  held  in  Olendaie  Woolen  Co.  v.  iVo- 
tection  Ins.  Co.,  21  Conn.  19,  that  the  statement:  "There  is  a  watchman 
nights,"  was  a  warranty,  not  only  in  prassenti,  but  for  the  future  also. 

That  DESCBXPnoKS  in  Fibe  and  Marine  Policiss  are  to  be  oonstmed  ac- 
cording to  the  same  rules,  as  laid  down  in  the  principal  case,  is  a  doctrine 
fully  affirmed  in  Wall  v.  East  River  etc  Ins.  Co.,  7  K.  Y.  373,  al^hongh  a 
contrary  view  seems  to  have  been  taken  by  the  court  in  Jolly  v.  Baliimore 
Equitable  Soc.,  1  Harr.  &  G.  295.  That  case,  however,  did  not  directly  involvis 
the  question,  as  the  controversy  there  was  as  to  the  ri^t  of  the  assured  to 
repair  the  premises.  It  was  said,  generally,  in  BurrittY.  Saratoga  Co.  MuL 
Fire  Ins.  Co.,  5  Hill,  188,  that  the  doctrine  as  to  misrepresentatians  in  firs 
insurance  was  less  stringent  than  in  cases  of  marine  insurance.    So  as  to  thf 
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elfooi  of  a  ooixoealmeiit»  in  Protection  Ins,  Co,  v.  Harmer^  2  Ohio  St.  452.  Aa 
to  nuadescriptioiis  in  marino  policies,  Bee  Barker  y.  Phcmix  Ins,  Co,,  5  Am. 
Dec  339;  Lewis  r.  Thatcher,  15  Mass.  491;  Atherton  ▼.  Broum,  14  Id.  152; 
Ooix  Y.  Low,  1  JohnflL  Ch.  341;  Murray  v.  U,  S.  Ins.  Co.,  2  Id.  168;  De  Hahn 
▼.  HarOey^  1 T.  R.  343;  Clapham  v.  Cologan,  3  Camp.  381;  lonides  ▼.  Pa- 
q^  /^  ofut  ifoHne  /ru.  Co.,  6  L.  R.  Q.  K  674. 

Ths  Pbxkcipal  Oasb  is  Fbbqusntlt  Cited  in  the  Kew  York  courts  on 
this  snbjeot.  It  is  also  referred  to  on  the  qaestion  of  the  admissibility  of 
evidenoo  of  character  in  civil  cases,  in  Oough  v.  SL  John,  16  Wend.  663| 
HoughUUing  v.  Kelderhotue,  2  Barb.  151,  and  Shipman  v.  Burrows,  1  Hall, 
4ia 


Graves  v.  Merbt. 

[6  Oownr,  701.] 

KoncB  OF  DiBSOLunoir  of  a  partnership  in  the  newspapers  is  snffident  as 
to  all  persons  who  have  had  no  previous  dealings  with  the  firm. 

Actual  Noticb  of  snch  dissolution  is  necessary  as  to  all  with  whom  the  firm 
has  previously  dealt. 

KoTE  Made  afixb  Dissolution  by  one  of  the  partners,  in  the  firm  name,  to 
payees,  who  have  had  previous  dealings  with  the  partnership,  and  have 
no  actual  notice  of  the  dissolution  is  binding  on  all  the  partners. 

Iinx>BSBfi3  EAViKO  AcTUAL  NoTiCB  of  the  dissolution  may  recover  on  such 
note  against  all  the  partners  if  it  was  valid  in  the  hands  of  the  payees, 
for  want  of  such  notice. 

Paetkeb's  Authortet  after  DiBSOLUTioi^  to  sign  the  firm  name  to  notes 
for  partnership  debts  may  be  implied  from  circumstances. 

EzFRBBS  Adktsoton  bt  THE  OTHER  PARTNERS  that  the  firm  is  bound,  or  a 
failure  on  their  part  to  object  to  such  a  note  as  being  made  without  au- 
thority, when  it  is  brought  to  their  notice,  will  warrant  a  presumption 
that  it  was  executed  with  their  knowledge  and  consent. 

Assumpsit  on  a  promissory  note,  made  by  the  defendants  to 
the  plaintifis.  The  defendants  gave  notice  of  a  set-off  of  a 
note  against  the  plaintiffs,  as  partners,  indorsed  to  the  defend- 
ants by  Johnson  &  Sons,  the  payees,  without  recourse,  the 
facts  concerning  which  are  stated  in  the  opinion.  It  appeared 
that  the  partnership  between  the  plaintiffs,  Graves,  GriflBn  and 
Hickox,  was  dissolved  by  mutual  consent  on  April  1, 1823,  before 
the  execution  of  the  note;  that  notice  of  the  dissolution  was 
published  in  the  XTtica  Gazette,  and  was  posted  up  in  several 
places  in  the  neighborhood  of  the  plaintiffs'  residence,  and  that 
the  plaintiffs  did  no  business  afterwards  as  partners.  It  further 
appeared  that  the  defendants  had  knowledge  of  the  dissolution 
before  the  note  was  executed,  but  it  did  not  appear  that  John- 
son &  Sods,  the  payees  therein,  had  actual  notice  of  such  dis- 
solution.   It  was  proved  that  in  October,  1824,  the  note  was 
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shown  to  HickoXy  who  said  it  was  an  honest  debt  against  the 
firm,  but  they  could  not  avow  it,  as  they  could  not  then  pay 
their  old  debts,  and  that  the  defendants  should  not  have  bought 
it.  Graves,  another  of  the  plaintiffs,  said  afterwards,  that  the 
plaintiffs  intended  to  sue  the  defendants  so  quickly  that  they 
oould  not  set  off  said  note.  It  appeared  that  in  October  and 
November,  1823,  Graves  had  signed  the  name  of  Graves,  Griffin 
and  Hickox  to  sundry  other  notes.  Verdict  for  the  plaintiffSj 
subject  to  the  opinion  of  the  court  upon  the  admismhiliiy  of  the 
set-off. 

(7.  P.  KirhUmdy  for  the  plaintiff}. 

H.  R  Storra,  contra. 

By  Court,  Woodwobth,  J.  The  question  to  be  dedded  is 
whether  the  note  signed  by  Joel  Griffin  in  the  copartnership 
name  to  Johnson  &  Sons  was  obligatory  on  all  the  plaintiffs. 
In  the  notice  of  set-off  it  is  stated  that  the  defendants  would, 
on  the  trial,  give  in  evidence  that  on  the  third  of  December, 
1823,  certain  persons  under  the  name  of  John  Johnson  &  Sons 
were  partners  in  the  city  of  New  York,  and  that  the  plaint- 
iffs on  that  day  at  New  York  made  a  promissory  note,  the 
handwriting  of  one  of  them  being  thereto  subscribed,  and 
thereby  promised  to  pay  John  Johnson  &  Sons,  or  order,  one 
day  after  date,  four  hundred  and  seventy-two  dollars  and  sixty- 
five  cents,  with  interest,  which  was  indorsed  to  the  defendants 
on  the  eleventh  of  October,  1824.  At  the  trial,  a  note  of  this 
description  was  given  in  evidence  without  objection.  The  case 
states  that  the  defendants  proved  that  the  signature  of  the  note 
was  in  the  handwriting  of  Joel  Griffin,  and  that  it  was  indorsed 
to  the  defendants  by  the  payees.  From  this  statement  I  infer 
that  the  payees  composed  a  firm  in  the  city  of  New  York 

If  the  note  was  valid  against  all  the  plaintiffs,  when  in  the 
hands  of  Johnson  &  Sons,  the  defendants  are  entitled  to  the 
benefit,  for  they  acquired  the  right  of  the  payees.  Whether  the 
defendants  had  knowledge  or  not  of  the  dissolution,  at  and  be- 
fore the  giving  of  the  note,  is  perfectly  immaterial.  The  contract 
in  favor  of  Johnson  &  Sons  was  negotiable.  Whether  prosecuted 
in  their  names,  or  that  of  an  indorsee,  does  not  affect  the  ques- 
tion of  liability.  A  further  inquiry  is,  was  the  note  of  Decem- 
ber 3, 1823,  given  for  a  debt  contracted  at  the  time  or  previous 
to  the  dissolution  of  the  partnership?  This  is  a  material  fact. 
There  is  nothing  expressly  stated  in  the  case  on  this  point.  If 
the  cause  had  been  submitted  to  the  jury,  one  question  would 
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hare  been,  whether  the  evidence  warranted  the  inference  that 
the  note  was  giren  for  a  debt  contracted  during  the  existence 
of  the  partnership  ?  On  the  finding  of  this  fact  would  in  part 
depend  the  question  whether  the  notice  of  dissolution  was 
published  in  such  a  manner  as  to  affect  Johnson  &  Sons  with 
notice.  As  the  verdict  is  subject  to  the  opinion  of  the  court, 
we  may  draw  the  same  conclusion  from  the  facts  proved  that 
the  jury  might  have  done. 

I  incline  to  think  that  during  the  acknowledged  existence  of 
the  partnership  the  plaintiffs  became  debtors  to  Johnson  & 
Sons.  I  infer  this  from  the  fact  proven  that  the  plaintiffs  did 
no  business  of  any  kind  as  partners  after  their  dissolution  in 
April,  1823;  that  Hickox  admitted  it  as  a  joint  debt  against  the 
firm,  and  spoke  of  it  as  an  old  debt;  and  the  remarks  of  Graves* 
who  does  not  seem  to  question  their  being  indebted,  but  rather 
that  the  defendants  could  not  avail  themselves  of  a  set-off.  I 
should  certainly  understand  the  witness,  who  said  the  plaintiffs 
did  no  business  as  partners  after  the  dissolution,  as  afiSrming 
that  no  new  copartnership  debt  was  contracted.  As,  then,  it  is 
evident  from  all  the  testimony  that  the  plaintiffs  were  debtors 
at  some  time  to  Johnson  &  Sons,  it  is  necessarily  referred  to  a 
period  prior  to  the  dissolution  in  April,  1828.  If,  then,  the 
facts  are  established  that  the  payees  of  the  note  were  merchants 
residing  in  New  York,  that  the  plaintiffs  while  partners  became 
indebted  to  them,  and  afterwards  one  of  the  firm  gave  a  note 
for  the  debt  in  the  copartnership  name,  the  question  of  law 
arises  whether  Johnson  A  Sons  had  notice  of  the  dissolution 
when  the  note  was  executed.  No  other  notice  as  to  the  pajees 
is  pretended,  except  the  publication  in  XTtica. 

The  rule  seems  to  be  that  notice  in  the  newspapers,  of  the 
dissolution  of  a  partnership  is  sufficient  notice  to  all  persons  who 
have  had  no  previous  dealing  with  the  firm.  The  doctrine  was 
recognized  as  reasonable  and  just,  in  Lansing  v.  Oaine  dt  Ten 
Eych^  2  Johns,  804  [3  Am.  Dec.  422].  It  has  received  repeated 
sanction  in  the  English  courts.  The  case  of  Oraham  v.  Hope,  Peak. 
N.  P.  Cas.  254,'  is  directly  in  point.  The  defendants  had  been  in 
partnership  when  the  plaintiffs  sold  them  goods.  Afterwards  the 
partnership  wasdissolved ;  and  notice  given  in  the  London  Gazette; 
and  after  this  notice  the  plaintifb  sold  and  delivered  the  goods 
for  which  the  action  was  brought.  Lord  Kenyon  held  that  the 
Choette  was  not  of  itself  sufiicient  notice  to  the  plaintiffs.  He 
laid  it  down  as  a  general  rule,  that  it  was  incumbent  on  persons 

1.  This  ihoold  be  0rakam  t.  Bopt,  Vtk  H.  P.  IM. 
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dissolTing  a  partnerehip  to  send  notioe  of  such  diasolation  to 
all  the  penons  with  whom  they  had  dealings  in  partnership. 
In  Kdchum  t.  Clark,  6  Johns.  141  [5  Am.  Dec.  1971,  ^^  q^^^ 
iion  was  considered.  Mr.  Justice  Van  Ness,  in  giving  the  opin- 
ion of  the  court,  observed  that  it  had  not  been  settled  bj  any 
decision  in  this  court,  when  a  partnership  is  to  be  dissoWed,  so 
as  not  to  bind  the  copartnership  by  a  new  contract.  He 
thought  we  ought  at  least  to  go  so  far  as  to  say,  that  public  no- 
tice must  be  given  in  a  newspaper  of  the  city  or  county  where 
the  partnership  business  was  carried  on;  that  public  notioe  in 
some  reasonable  manner  must  be  given;  and  that  would  con- 
clude all  persons  who  have  had  no  previoos  dealings  with  the 
firm;  but  as  to  persons  in  the  habit  of  dealing  with  the  firm, 
public  notice  was  not  sufficient  by  the  English  law.  The 
necessity  and  justice  of  these  rules  in  that  case,  received  the 
sanction  of  this  court.  It  follows  that  Johnson  &  Sons,  havings 
dealt  with  the  plaintiffs  previous  to  the  notice  of  the  dissolution, 
can  not  be  affected  by  it.  Although  the  giving  of  the  note  was 
a  new  contract;  yet  until  notice  of  dissolution  was  given  to 
Johnson  &  Sons,  such  partner  was  competent  to  bind  the  finn» 
to  all  persons  not  chargeable  with  notice  of  such  dissolution. 

Independent,  however,  of  this  ground,  I  think  it  may  be  in- 
ferred that  Joel  Griffin  acted  with  the  knowledge  and  assent  of 
the  former  partners.  It^is  not  necessary  to  prove  assent  ex- 
pressly. It  may  be  inferred  from  circumstances.  Perhaps  a 
jury,  had  this  question  been  submitted  to  them,  might  have  con- 
sidered the  evidence  not  satisfactory.  I  can  not  say  that  had 
they  found  a  verdict  either  way,  I  should  be  disposed  to  set  it 
aside.  That,  however,  is  a  question  not  before  us;  we  are  called 
on  to  decide  this  fact.  Upon  mature  deliberation,  I  am  satisfied 
that  neither  Hickoz  nor  Graves  intended  to  draw  in  question  the 
authority  to  give  the  note.  Hickox's  admission  is  express. 
When  he  says  it  was  an  honest  debt  against  the  firm,  it  must 
refer  to  the  note;  for  that  was  then  presented  to  him.  It  was 
an  admission  that  the  firm  were  holden.  There  is  no  direct  ad- 
mission by  Graves.  He  does  not  put  this  objection  on  the  want 
of  authority,  but  on  other  ground.  If  there  was  no  author!^, 
the  presumption  is,  it  would  have  been  suggested;  because  thst 
disposed  of  the  question  at  once.  Instead  of  doing  so  he  puts 
his  objection  on  ground  altogether  untenable;  the  commence 
ment  of  a  suit  by  the  plaintiff  so  quick  as  to  defeat  a  set-oflE» 
This  was  said  after  the  note  was  indorsed  to  the  defendants. 
No  matter  how  soon  the  plaintiffs  prosecuted,  they  could  not» 
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hy  that  act,  gain  anj  advantage.  The  right  to  a  set-off  was 
Talidy  provided  the  plaintiffs  were  liable  on  the  note.  From 
the  facts,  I  think  the  court  are  warranted  in  presuming  the  as- 
sent of  Oraves.  The  defendants  are  entitled  to  judgment  for 
seven  dollars  and  fifty-four  cents,  being  the  excess  of  their  note 
over  the  plaintiffs  demand. 
Judgment  for  the  defendants. 

NoncB  OF  Dissolution  of  Pabtnershif. — ^That  a  general  newspaper  no- 
tice of  the  diaaolation  of  a  partnenhip  is  sufficient  as  to  all  persons  who  have 
had  no  previoos  dealings  with  the  firm,  is  held  on  the  authority  of  this  case 
and  Lasting  v.  Oaine,  3  Am.  Dec.  422,  in  NcAiondl  Bank  v.  Norton,  1  Hill, 
578;  hut  that  actual  notice  is  necessary  as  to  those  who  have  had  such  deal- 
ings, in  Vernon  v.  ManhaUan  Co.,  22  Wend.  193;  WardweU  v.  HaigU,  2 
Barb.  553;  Conro  v.  Port  Henry  Iron  Co,,  12  Id.  54;  Clapp  ▼.  Rogers,  12  K. 
Y.  287,  and  Shurlda  v.  TUden,  2  McLean,  461. 

PowEa  OF  Pabtnxs  aftxr  DiBSOLunoK. — See,  on  this  subject^  Laming  v. 
Ooine,  3  Am.  Deo.  422;  RootM  v.  Wellford,  6  Id.  510;  Chardon  ▼.  Oliphani^ 
Id.  572,  and  note;  and  WhiU  v.  Union  Ina,  Co.,  9  Id.  726. 


Paoeabd  v.  Getman. 

[6  Gownr,  767.] 

Deutxbt  of  Qooss  to  a  Cabrier,  by  leaving  them  on  the  dock  near  his 

boat,  according  to  the  usual  custom,  will  not  render  him  liable,  unless 

aocompsnied  by  express  notice. 
Casb  or  Troysr  will  lib  Against  Carrier  for  the  non-delivery  of  goods, 

but  to  maintain  trover  a  conversion  must  be  proved. 
DsKAND  AND  REFUSAL  are /)r»ma/acse  evidence  of  a  conversicm,  but  may  be 

rebutted  by  other  evidence. 
Oabrier  is  not  Liable  for  Conversion  where  goods  left  on  the  dock 

without  notice  to  him  are  lost,  and  are  not  shown  to  have  come  to  his 

actual  possession. 

Tboveb  for  a  box  of  goods.  Yeidict  for  the  plamtifif  and  a 
motion  for  a  new  trial.    The  facts  are  stated  in  the  opinion. 

2/.  Ford,  for  the  motion. 

J.  W.  Cady,  contra. 

By  Oonrt,  Woodwobth,  J.  This  is  an  action  of  trover  to  re- 
cover the  value  of  a  box  of  dry  goods,  alleged  to  have  been 
delivered  to  the  defendant  as  master  of  a  canal  boat,  to  be 
transported  from  the  city  of  Albany  to  Charlestown,  in  Mont- 
gomery county.  Two  questions  arise:  1.  Has  the  plainti£F 
proved  a  delivery  to  the  defendant?  2.  If  he  has,  is  there  suf- 
ficient evidence  of  a  conversion  ? 

It  appeared  that  before  any  goods  were  put  on  board,  the  plaint- 
iff requested  the  defendant  to  receive  a  quantity  of  merchandise; 
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that  he  consented,  and  on  the  twentieth  of  November,  1824, 
gave  a  receipt  for  thirty  shillings,  in  full  for  transporting  the 
plaintifTs  goods,  described  as  four  boxes  of  dry  goods  and  other 
articles.  The  bill  of  lading,  dated  November  24,  in  the  hand- 
writing of  the  plaintiff,  and  subscribed  by  the  defendant,  states 
four  boxes  of  dry  goods.  On  the  evening  of  the  twentieth  of 
November,  the  plaintiff  came  on  board;  the  defendant  inquired 
what  dry  goods  he  had,  and  he  replied,  four  boxes.  He  then 
made  out  the  bill  of  lading,  and  delivered  it  to  the  defendant. 
It  also  appeared  that  no  more  than  four  boxes  of  dry  goods  were 
actually  received  on  board,  and  after  being  so  received,  on  the 
evening  of  the  twentieth  of  November,  the  plaintiff  came  and 
inquired  for  his  goods.  He  was  informed  of  their  reception, 
went  into  the  room  where  they  were  and  returned,  saying  it  was 
all  right.  The  defendant  delivered  the  four  boxes  according  to 
his  contract.  On  the  part  of  the  plaintiff  it  appeared  that  five 
boxes  of  dry  goods  had  been  deposited  on  the  dock,  near  the 
defendant's  boat,  in  the  evening  of  the  twentieth  of  November. 
A  man  in  the  boat  said  the  defendant  was  not  on  board,  and  the 
boxes  were  left  lying  on  the  dock.  A  person  from  the  boat 
came  and  assisted  in  unloading  two  of  the  four  boxes  brought 
by  one  of  the  cartmen.  It  also  appeared  that  it  was  customary 
for  masters  of  canal  boats  to  receive  on  the  dock  goods  they 
were  to  transport.  That  the  fifth  box  was  brought  in  the  even- 
ing and  placed  on  the  dock  where  a  boat  lay.  That  some  per- 
son on  board  said  it  was  the  defendant's  boat,  and  that  more 
goods  of  the  plaintiff  were  coming  on  board. 

Admitting  that  according  to  the  usual  custom  and  under- 
standing of  parties  a  delivery  on  the  dock  near  a  boat  is  a  good 
delivery,  so  as  to  charge  the  carrier,  it  must  always  be  accom- 
panied with  express  notice,  otherwise  he  is  not  answerable. 
Has  that  been  done  in  the  present  case  ?  So  far  from  it,  it 
appears  to  me  that  in  every  stage  of  this  transaction  the  de- 
fendant was  informed  there  were  four  boxes  only.  So  the 
plaintiff  declared  to  the  defendant;  such  is  the  language  of  the 
receipt  for  the  freight;  and  so  is  the  invoice.  From  all  this 
the  defendant  was  warranted  in  taking  on  board  four  boxes  of 
dry  goods;  and  ought  not  to  be  chargeable  for  not  taking  on 
board  the  fifth  box,  although  it  might  have  been  left  on  the 
dock.  From  the  evidence,  I  think  the  defendant  might  well 
presume  a  fifth  box  was  not  intended  for  his  boat.  But  whether 
it  was  or  not,  there  was  a  failure  on  the  part  of  the  plaintiff  to 
give  the  defendant  information.  The  plaintiff  was  probably 
ignorant  that  there  were  more  than  four  boxes.    That  is  his 
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mUfortane,  not  a  ground  to  charge  the  defendant,  who  appears 
to  have  acted  with  good  faith;  and  could  not  know,  from  the 
instructions  he  had  receiyed,  that  any  more  than  four  boxes 
belonged  to  the  plaintiff.  The  defendant  not  having  received 
the  fifth  box  on  board,  it  maj  by  mistake  have  been  put  on 
board  another  boat,  or  perhaps  stolen;  but  there  is  no  presump- 
tion that  the  defendant  ever  converted  it.  All  the  facts  in  the 
case  negative  that  presumption.  I  am,  therefore  of  opinion, 
on  the  first  point,  that  the  plaintiff  has  not  proved  sufScient  to 
make  a  delivery  of  the  goods,  and  that  on  this  ground  the  ver- 
dict is  against  evidence. 

As  to  the  second  question,  if  it  be  conceded  that  the  de- 
livery, such  as  it  was,  made  the  defendant  answerable,  it  is 
necessary  to  prove  a  conversion.  The  plaintiff  might  have 
brought  a  special  action  on  the  case  against  the  carrier,  and 
have  avoided  this  question.  He  has  brought  trover,  which  will 
also  lie,  but  then  he  is  bound  to  show  that  the  defendant  con- 
verted the  goods.  A  demand  and  refusal  is  prima  facie  evidence 
of  a  conversion ;  but  the  defendant  may  give  evidence  to  negative 
the  presumption:  Lockwood  v.  Bull,  1  Cow.  380  [13  Am.  Dec. 
530].  I  think  it  is  plain  the  defendant  never  had  actual  pos- 
session of  the  goods.  His  witnesses  swear  that  all  the  goods 
on  board  were  delivered;  and  it  is  fairly  to  be  inferred  he  had 
no  knowledge  of  any  more  than  four  boxes.  There  is  nothing 
on  which  to  found  a  presumption  that  he  clandestinely  secreted 
or  in  any  way  disposed  of  the  fifth  box.  On  the  contrary,  if 
lost  to  the  plaintiff,  it  was  without  the  defendant's  knowledge 
or  interference.  On  these  facts  it  ought  to  have  been  sub- 
mitted to  the  jury,  whether  they  were  satisfied  that  the  defend- 
ant had  converted  to  his  own  use  the  goods  in  question. 

The  verdict  must  be  set  aside,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

New  trial  granted. 

BaooGNiZBD  AS  AuTHOBTTr  on  the  following  points:  That  a  carrier'B  lia« 
hOity  in  respect  of  goods  does  not  begin  nntil  there  has  been  complete  de* 
livery  to  him:  Blanehard  v.  laaaes,  3  Barb.  390;  TJie  B.  E,  Lee,  2  AbK 
U.  8.  51.  That  delivery  at  a  wharf,  etc.,  is  not  sufficient  without  express 
notice  to  the  carrier,  or  other  person  to  be  charged  thereby:  Orowvenor  v.  N, 
r.  Cad.  B.  B.  Co.,  6  Abb.  Pr,  (N.  S.)  348;  S.  C,  39  N.  Y.  36;  Ball  v.  New 
Jermy  SUambwU  Cot,  1  Daly,  495;  and  that  the  notice  must  be  reasonable: 
AtloMtie  NavigaUan  Co.  v.  Johnson,  4  Rob.  (N.  Y.)  498.  The  principles  bud 
down  in  Pcuhard  ▼.  Oetman,  wpra,  were  again  affirmed  on  a  second  decision 
in  the  same  case  in  4  Wend.  615. 

Dklivxbt  bt  Catibtkr,  Suvficixnct  of. — This  subject  is  examined  at 
length  in  the  note  to  OOrander  v.  Bnnon,  8  Am.  Dea  214. 
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WlOEXSBSHAM  V.  NlCHOLBON. 

[UfiBBfBABT  k  Ba'WLB,.118.] 

PATiiun  10  AS  LfaoLYXNT  Debtob  the  day  after  his  disohafge  iod 
ment  is  not  Yalidf  thon^  the  payor  has  no  aotaal  notice  of  the 
mentb 

Assumpsit  by  a  trastee  for  the  benefit  of  PoUin's  creditoiti 
against  Nicholson,  who  pleaded  non-assompsit  and  payments 
It  appeared  that  Pollin  had  been  discharged  as  an  insolvent 
debtor,  and  had  assigned  his  property  to  the  plaintiff.  Nichol- 
son, who  was  indebted  to  Pollin,  paid  him  the  amount  of  the 
debt  the  day  after  the  discharge  and  assignment,  and  about  two 
months  thereafter  the  plaintiff  gare  notice  in  the  papers  to  Pol- 
lin's  debtor  to  make  payment  to  him,  the  plaintiff.  The  cause 
was  submitted  upon  the  validity  of  the  payment.  Judgment 
for  the  defendant.    The  plaintiff  took  a  writ  of  error. 

Perkins,  for  the  plaintiff  in  error,  cited:  Act  of  twenfy-sixtli 
March,  1814,  sec.  4;  Cooper  v.  Henderson,  6  Binn.  190;  Stai.  13, 
Eliz.,  c.  7,  s.  2;  2  Mad.  Ch.  629,  630;  Stat.  1  Jac.  1,  o.  16,  a. 
U;  Oowp.  669;  6  Serg.  &  B.  897;  2  Yeates,  620;  1  Burr.  20;  5 
T.  E.  197;  2  Dall.  276;  4  Id.  870;  Sug.  Vend.  682. 

Chew,  contra,  cited:  1  Madd.  Ch.  648;  Beeve's  Dom.  BeL  81; 
1  Phil.  Et.  806;  1  Gall.  426;  1  Com.  Contr.  487;  2  Fonbl.  165; 
16  Johns.  86;  8  Serg.  &  B.  497;  9  Id.  77. 

By  Court,  Dunoak,  J.  The  only  question  is,  whether  pay- 
ment to  an  insolvent  debtor  the  day  after  his  dischaige  and 
assignment,  be  good.  The  property  of  an  insolvent  debtor 
passes  to  the  trustee  immediately  on  the  assignment^  at  the 
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moment  of  assignment:  Lessee  of  WiUs  v.  Row,  3  Yeates,  520. 
In  the  assignment  of  bonds,  payment  before  notice  to  the 
obligor  of  the  assignment  bj  the  obligee  is  good.  The  assign- 
ment operates  as  a  new  contract  between  the  obligor  and  as« 
flignee,  commencing  upon  notice  of  the  assignment:  Bury, 
assignee  of  BvnJdey  y.  Hartman,  4  Serg.  &  B.  176;  Jones  t.  WU- 
ier,  13  Mass.  807.  In  bankruptcy,  by  Stat.  13  Eliz.,  c.  7.  s.  1, 
2,  property  in  the  bankrupt  vested  in  the  commissioners,  from 
the  time  of  an  act  of  bankruptcy  committed;  and  payments  made 
by  a  debtor  to  a  bankrupt,  after  a  secret  act  of  bankruptcy, 
would,  under  the  statute,  have  been  void.  The  injustice  of  this 
relation  was  so  apparent,  that  parliament,  by  the  Stat.  1,  Jac.  I, 
c.  15,  8.  14,  made  such  payments,  until  notice  of  the  act  of 
bankruptcy,  good;  but  still  left  payments,  after  commission 
issued,  as  they  stood  under  the  statute  of  Elizabeth.  This  dif- 
ference between  payments  after  act  of  bankruptcy  committed,  and 
after  commission  issued  has  always  prevailed.  In  Hitchcock  et 
al.  y.  Sedgurick  eial.,2  Yem.  162,  it  was  decided  that  every  one 
was  bound  to  take  notice  of  a  commission  of  bankruptcy  when 
taken  out;  for  that  there  was  a  difference  where  a  man  ^vested 
himself  of  his  estate  by  his  own  act,  and  where  it  was  taken  out 
of  him  by  act  of  parliament,  whereunto  all  persons  are  supposed 
to  be  parties,  and  are  concluded  by  it.  In  CoUet  y.  De  Gols  and 
Ward,  Cas.  t.  Talb.  69,  the  lord  chancellor  said:  "  A  commis- 
sion is  a  public  act,  of  which  all  are  bound  to  take  notice;  bat 
an  act  of  bankruptcy  may  be  so  secret  as  to  be  impossible  to  be 
known."  The  assignment  may  be  well  considered  in  the  same 
light  as  a  commission  in  bankruptcy,  which  is  in  the  nature  of 
an  execution  for  all  the  creditors:  Ex  Parte  Stokes,  7  Yes.  jun. 
408. 

No  doubt  the  payment  in  this  case  was  a  payment  made  with- 
out actual  notice,  and  it  is  a  hardship  on  the  defendant;  but  the 
mischief  would  be  intolerable  if  the  insolvent  debtor,  the  day 
after  his  assignment,  could  go  round  to  his  debtors,  receive  pay- 
ment, and  that  payment  be  good,  unless  individual  notice  was 
given  to  each  of  the  debtors.  This  divestment  of  his  debt  was 
by  positive  law  and  the  assignment  a  notorious  judicial  act, 
of  which.all  the  world  was  bound  to  take  notice.  It  is  construc- 
tive legal  notice  and  as  binding,  to  every  intent,  as  actual  no- 
tice to  the  individual. 

Judgment  reversed,  and  judgment  entered  for  the  plaintiff. 


Cited  in  Power  v.  ffoUnum,  2  Watts.  220;  BelloB  v.  McCartif,  10  Id.  44. 
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ElEUiOOG  V.  Kbatjseb. 

[14  BXBOBAXT  k  BA.WXJB,  137.] 

To  DuBAT  THB  LiXN  OF  A  JUDGMENT,  decUuratioxia  of  the  Msignor  thereof 
are  admiadble  aguQst  the  assignee,  tending  to  prove  that  at  the  time  the 
assignor  agreed,  for  value  received  from  the  defendant,  not  to  enter  np 
judf^ment,  such  judgment  had  in  fact  been  entered. 

A  WiTNiss  MAT  BB  AsKED  HIS  OpimoN  of  the  value  of  certain  mortgaged 
Und  at  the  time  of  the  entry  of  judgment  on  the  bond. 

A  Judgment  would  not  be  a  Lien  even  in  the  hands  of  an  assignee  thereof 
where  he  has  notice  that  the  same  was  entered  up  at  a  time  when  the  as- 
signor, for  a  valuable  consideration  from  the  defendant,  had  agreed  that 
judgment  should  not  be  entered. 

KoncB  OF  SUCH  AN  AoBBEMENT  need  not  be  in  writing,  nor  reoeived  from  a 
record.  Any  notice  that  would  leave  the  party  in  no  reasonable  doabfe 
would  be  sufficient. 

CouBTS  OF  Common  Pleas  have  JuBiSDicnoN  to  entertain  a  motion  to  strike 
out,  or  open,  a  judgment  entered  on  a  warrant  of  attorney,  or  to  order  a 
feigned  issue  to  ascertain  necessary  facts. 

In  Ebbob.  Samuel  Erauser  and  John  EraoBer,  now  deceased, 
gave  their  bond  with  warrant  of  attorney  to  Foering  to  confess 
judgment.  Foering  assigned  to  Bojer,  who,  in  turn,  assigned 
to  Kellogg.  In  1823  judgment  was  entered  bj  virtue  of  the 
warrant.  In  1824  a  scire  fadaa  issued,  and  on  the  application 
of  the  defendant  the  court  of  common  pleas  granted  a  rule  to 
show  cause  why  the  judgment  should  not  be  opened,  and  after- 
wards directed  a  feigned  issue  to  ascertain  whether  this  judg<* 
ment  was  a  lien  on  Krauser's  real  estate. 

During  the  course  of  the  trial  it  was  proved  that  after  the  entry 
of  the  judgment  by  Boyer,  but  when  neither  Samuel  nor  John 
Erauser  knew  that  it  had  been  entered,  Boyer,  in  consideration 
of  three  hundred  dollars,  received  from  Erauser,  agreed  not  to 
enter  up  judgment,  and  said  that  it  had  not  then  been  done. 
The  cause  came  before  this  court  on  several  exceptions  taken, 
the  nature  of  which  appear  from  the  opinion.  Verdict  and  jadg^ 
ment  for  the  plaintiff. 

Leavenworth,  Hayes  and  Smith,  for  the  plaintiff  in  error. 

Biddle  and  Buchanan,  contra. 

By  Court,  Tilghmait,  C.  J.  Several  bills  of  exceptions  were 
taken  by  the  counsel  for  the  plaintiff  in  the  course  of  the  trial 
of  this  cause  which  we  are  now  to  consider. 

1.  The  court  admitted  evidence,  on  behalf  of  the  defendant, 
of  Beyer's  confession  before  he  assigned  to  Eellogg,  that  a  few 
days  after  the  entry  of  the  judgment,  and  when  its  entry  waa 
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unknown  to  the  defendant,  he  paid  to  the  said  Bojer  three 
hundred  dollars^  in  consideration  whereof,  Boyer  agreed  not  to 
enter  judgment  on  the  bond  as  long  as  the  interest  was  regu- 
larly paid.  The  main  argument  urged  by  the  plaintiff's  counsel 
against  this  evidence  is,  that  the  agreement  was  impossible  to 
be  performed,  because  the  judgment  had  been  already  entered, 
and  therefore  the  defendant  should  be  left  to  his  action  against 
Boyer  on  the  agreement.  But  this  might  be  a  very  inadequate 
remedy,  especially  if  Boyer,  as  alleged  by  the  defendant,  was 
and  is  in  very  doubtful  circumstances.  The  three  hundred  dollars 
paid  by  the  defendant,  were,  it  is  supposed,  over  and  above  the 
two  thousand  five  hundred  dollars,  the  principal  of  the  bond, 
and  w^  what  Boyer  caUed  blood-money.  It  was  a  gross  fraud 
to  take  this  money  from  the  defendant,  under  an  agreement 
not  to  enter  judgment,  when  judgment  had  been  previously 
entered.  And  the  court  of  common  pleas  would  have  been 
justified  in  ordering  the  judgment  to  be  erased  from  the  record, 
on  dear  proof  of  the  fact.  But  they  did  not  choose  to  decide 
the  fact  themselves,  and  therefore  directed  an  issue.  Another 
reason  urged  by  the  plaintiff  against  the  evidence  is,  that 
the  defendant  might  have  pleaded  the  agreement  with  Boyer 
in  bar  of  the  scire  faciaa.  But  this  is  by  no  means  cer- 
tain, and  besides  the  court  of  common  pleas  may,  in  their  dis- 
cretion, interfere  in  a  summary  way,  and  order  an  issue,  even 
though  the  defendant  might  possibly  have  obtained  redress  in 
another  manner.  A  court  of  chancery,  on  proof  of  the  fraud 
practiced  by  Boyer  on  the  defendant,  might  have  enjoined  him 
against  proceeding  on  the  judgment,  and  the  court  of  common 
pleas,  having  ascertained  the  fact,  may  give  relief  in  some 
manner  equivalent  to  an  injunction.  I  am  of  opinion,  therefore, 
that  there  was  no  error  in  admitting  the  evidence. 

2.  The  second  bill  of  exceptions  was  to  the  court's  permitting 
the  defendant  to  ask  William  Witman,  one  of  his  witnesses, 
and  in  permitting  the  witness  to  answer  the  following  question: 
**  What  was  the  value  of  the  mortgaged  premises  in  the  posses- 
sion of  the  defendant  at  the  time  that  judgment  was  entered  on 
the  bond?"  It  seems  that  the  defendant  had  given  a  mortgage 
on  real  property  as  a  security  for  the  payment  of  his  bond, 
which  property  had  been  sold  and  the  proceeds  applied,  as  far 
they  would  go,  to  the  payment  of  the  bond;  but  they  were 
insufficient  to  discharge  the  whole.  The  principal  reason 
assigned  by  the  plaintiff  against  this  evidence  was  that  an 
opinion  of  the  value  of  land  is  not  evidence,  because  it  is 
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not  a  fact.  It  is  certain  that  Bach  opinions  are  eyexy  day 
reo^ired  as  evidence,  although  it  is  trae  that  an  opinion  ia 
not  strictly  a  fact;  and  it  is  difficult  to  conceive  how  the  value 
of  land  can  be  proved  without  them.  The  witness  may,  in- 
deed, prove  the  prices  at  which  other  lands  in  the  neighbor- 
hood were  sold;  but  that  would  not  ascertain  the  value  of  the 
land  in  question,  without  a  comparison  between  it  and  the  land 
which  was  sold,  as  to  quality,  and  quality  is  very  much  matter 
of  opinion.  It  is  a  kind  of  evidence  so  commonly  admitted 
without  dispute  or  objection,  that  I  have  no  doubt  of  its  legality. 

8.  The  third  exception  was  to  the  charge  of  the  court,  in  an- 
swer to  the  second  proposition  of  the  plaintiff's  counsel,  **  that 
if  Boyer  agree  not  to  enter  judgment,  and  declared  to  the  de- 
fendant that  no  judgment  had  been  entered,  the  effect  of  such 
agreement  and  declaration  would  be  to  render  the  judgment 
null  and  void,  and  it  would  be  a  fraud  to  proceed  on  the  judg- 
ment under  such  circumstances.*' 

That  it  would  be  a  fraud  to  proceed  on  the  judgment  under 
such  circumstances  can  not  be  doubted.  And  as  to  the  court's 
saying  that  the  judgment  was  rendered  null  and  void  by  the 
agreement,  the  objection  seems  to  be  a  dispute  about  words 
rather  than  substance.  In  strict  propriety  of  speech,  the  judg- 
ment was  not  rendered  null  because  it  required  the  judgment 
of  the  court  to  avoid  a  judgment  regularly  entered  as  this  was. 
But  the  agreement  afforded  ground  for  the  court's  ordering  the 
judgment  to  be  stricken  out,  which  would  amount  to  the  same 
thing.  The  dispute  concerning  the  lien  of  this  judgment  is 
between  the  obligor,  against  whom  judgment  was  entered,  and 
the  plaintiff  Kellogg,  who  was  an  assignee  with  notice.  At 
least,  so  the  plaintiff  alleged,  and  whether  he  had  notice 
or  not  was  submitted  to  the  jury,  as  appears  in  another  part  of 
the  case.  I  take  the  object  of  this  feigned  issue  to  have  been 
to  ascertain  facts  from  which  the  court  of  common  pleas  might 
be  enabled  to  decide  whether  it  was  proper  to  strike  out  the 
judgment  or  not.  I  do  not  think,  therefore,  that  there  was  any 
error  in  this  part  of  the  charge. 

4.  I  say  nothing  as  to  the  fourth  error,  because  it  depends  on 
the  principle  decided  in  the  first. 

6.  The  fifth  exception  is  to  the  following  part  of  the  charge 
of  the  court  in  answer  to  the  plaintiff's  fifth  proposition: 
**  The  plaintiff,  Buf us  Kellogg,  ought  not  to  be  affected  by  the 
agreement  unless  he  had  notice  of  it.  But  it  is  not  neoessaiy 
that  such   notice  should  have  been  recorded,  or  reduced  to 
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writing.  If  he  had  noiioe  in  any  way  before  the  assignment, 
he  ought  to  be  affected  by  it."  It  is  not  contended  that  notice 
must  be  recorded,  or  eyen  reduced  to  writing.  The  objection 
is  to  the  words,  *'  if  he  had  notice  in  any  way/'  which,  in  the 
opinion  of  the  phunttflTs  coansel,  may  be  extended  to  any  kind 
of  loose,  vague,  hearsay,  imperfect  information.  If  I .  could 
agree  to  that  consticuciion  of  the  charge  I  should  say  that  it 
was  dearly  erroneous.  The  notice  ought  to  be  full,  and  such 
as  could  leave  the  party  in  no  reasonable  doubt.  But  when  the 
judge  told  the  jury  that  Kellogg  could  not  be  affected  unless 
he  had  notice  of  the  agreement,  it  ought  to  be  understood, 
notice  of  the  whole  agreement.  To  give  the  words  a  more  re- 
strained construction  would  be  criticising  beyond  the  bounds  of 
candor.  And  when  the  judge  added  tiiat  notice  in  any  way 
would  be  sufficient,  I  should  suppose  that  he  meant  notice  by 
parol — notice  neither  placed  upon  record  nor  even  reduced  to 
writing.    Thus  understood,  the  charge  was  correct. 

7  and  8.  The  seventh  and  eighth  exceptions  are  that  the  court 
erred  in  entertaining  the  motion  of  the  defendant  below  to  open 
the  original  judgment,  and  that  they  erred  in  directing  a  feigned 
issue  to  ascertfldn  whether  the  said  judgment  was  a  lien  or 
not  upon  the  defendant's  real  estate  in  Berks  county. 

I  must  premise  that  the  object  of  these  exceptions  is  not 
properly  before  this  court.  What  we  have  to  do  is  to  decide 
whether  there  was  error  in  anything  that  occurred  on  the  trial 
of  the  feigned  issue.  That  is,  in  form,  a  complete  action, 
unconnected  with  the  motion  to  open  the  judgment,  with  which 
we  have  no  concern.  But  I  hope  it  is  not  now  a  matter  of 
doubt  whether  a  court  of  common  pleas  can  entertain  a  motion 
to  strike  out  or  open  a  judgment  entered  on  a  warrant  of  attor- 
*ney,  or  to  order  a  feigned  issue  for  the  purpose  of  ascertaining 
necessary  facts.  If  it  has  not  this  power,  miserable  indeed  is 
our  condition.  It  is  the  first  time  I  have  heard  it  questioned. 
It  is,  and  has  been  for  the  last  half  century  at  least,  an  undiiEh 
puted  and  constant  practice.  Oreat  frauds  are  often  commit- 
ted under  color  of  these  bonds  and  warrants,  and  necessity 
requires  that  they  should  be  investigated  in  a  summary  way. 
In  some  of  the  states  they  are  absolutely  prohibited,  on  experi- 
ence of  the  abuse  made  of  them.  And  they  could  be  nowhere 
tolerated  without  the  exercise  of  a  liberal  discretion  by  the 
courts  in  inquiring  into  them.  Feigned  issues  should  be  en- 
couraged, because  without  them  the  court  must  draw  the  trial 
of  all  facts  to  itself.    Suppose  a  case  of  complicated  fraud  dis- 
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oIoBed  by  affidaTit.  It  may  depend  altogether  on  matter  of  fact. 
And  is  it  not  mnch  more  agreeable  to  the  spirit  of  oar  laws  and 
constitution  that  this  should  be  referred  to  a  jury  than  tried  by 
the  court?  And  even  if  fact  were  intermixed  with  law,  is 
there  not  a  great  advantage  in  a  mode  of  trial  by  which  the 
opinion  of  the  court  on  points  of  law  can  be  reviewed  by  a 
superior  tribunal?  If  the  court  decides  the  whole,  on  motion, 
I  know  of  no  redress  in  case  of  error.  But  should  there  be  a 
mistake  in  the  admission  or  rejection  of  evidence,  or  in  charging 
the  jury  on  a  feigned  issue,  a  writ  of  error  lies. 

I  am  of  opinion,  in  this  case,  that  the  plaintiff  in  error  has 
not  supported  any  of  his  exceptions,  and  therefore  the  judg- 
ment should  be  affirmed.  The  record  is  to  be  remitted,  and 
the  court  of  common  pleas  will  then  make  such  order  as  shall 
seem  proper  on  the  motions  which  have  been  made,  or  may  be 
made,  touching  the  original  judgment. 

Judgment  affirmed. 

Approved  in  CampbeU  v.  Kent,  3  Pexma.  80;  IngenoU  v.  Dyett,  1  MHes, 
246;  Oibblehou9e  v.  Strong,  3  Rawle,  455;  OaUvp  v.  Beynolds,  8  Watts,  426. 
Followed  in  Banning  v.  Taylor,  24  Id.  293;  White  v.  Lieds,  51  Id.  189;  on 
the  power  of  a  coorfc  to  strike  oat  a  judgment  entered  on  a  warrant  of  attor* 
ney,  in  Penn.  B.  B.  Co,  v.  Henderson,  24  Id.  321;  and  White  Deer  Creek  Co,  v. 
Saeaaman,  67  Id.  421,  on  the  admissibility  of  an  opinion  regarding  the  value 
of  land;  and  in  Baker  v.  WHliameon,  2  Pa.  St.  11^  upon  the  power  of  a  ooort 
of  common  pleas,  sitting  as  a  ooort  of  chancery,  to  direct  an  iasnep 
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[li  BsBOSAjra  k  Bawub,  109.] 

Pabol  EviDJUJCK  IicpKAOHiNO  BoND. — ^In  an  action  on  a  bond  given  for  tha 
debt  of  a  third  person,  evidence. is  inadmissible  to  prove  that  the  obligee 
had  declared  that  the  interest  only  during  his  life  should  be  required, 
and  that  the  bond  should  become  void  at  his  death,  unless  the  obligor 
proves  that  such  declaration  was  the  inducemeut  to  executing  the  bondi. 

Debt.  Plea,  payment,  with  leave  to  give  special  matter  in 
evidence.  The  evidence  offered  was  that  Bell,  Ealbach's  in* 
testate,  the  obligee  on  the  bond  sued  on  in  this  action  had  said 
at  the  time  of  the  delivery  of  the  bond  that  he  would  require 
only  the  interest  to  be  paid  him  during  his  life-time,  and  that 
upon  his  death  the  bond  should  become  null  and  void.  This 
evidence  was  objected  to  and  rejected.  The  bond  was  given  by 
Hain  to  secure  a  debt  due  from  one  Shaeffer  to  Bell. 
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Judgment  for  the  plaintiff.  Defendant  then  prosecuted  this 
writ  of  error. 

Hayes  and  Baird,  for  the  plaintiff  in  error,  relied  upon  Miller 
y.  Henderson,  10  Serg.  &  B.  290;  Field  y.  Biddle,  1  Yeates,  132; 
HUl  T.  Ely,  5  Serg.  &  B.  363  [9  Am.  Deo.  376]. 

Buchanan  and  Biddle,  contra, 

Bj  Court,  Gibson,  J.  Had  the  defendants  below  offered  to 
prove  that  thej  were  induced  to  execute  the  bond  in  conse- 
quence of  the  representations  of  Bell,  the  plaintiff's  intestate, 
that  only  the  interest  should  be  exacted  during  his  life,  and 
that  the  principal  should  not  be  called  for  after  his  death,  the 
case  would  have  fallen  within  the  principle  decided  in  Miller  v. 
Henderson,  but  in  this  particular  it  was  entirely  deficient.  It  is 
DO  answer  to  say  the  jury  might  have  believed  from  the  in- 
trinsic evidence  of  the  transaction  itself,  that  Bell's  promise 
was  the  moving  consideration  on  which  the  defendants  became 
personally  liable  for  the  debt  of  Leonard  Shaeffer,  who  died  in 
doubtful  circumstances.  It  may  be  so.  But  we  are  to  recollect 
that  evidence  of  this  kind  is  always  attended  with  a  greater  or 
less  degree  of  danger,  and  that  sound  policy  requires  it  to  be 
restricted  to  cases  of  clear  and  palpable  fraud,  where  the  evi- 
dence, if  believed,  will  not  leave  the  jury  to  grope  for  a  case 
proper  for  relief.  Were  juries  permitted  to  weigh  probabilities 
in  cases  of  this  sort,  there  are  few  securities  that  would  not  be 
swept  away  by  parol  evidence  of  idle  and  extravagant  expres- 
sions at  the  sealing  and  delivery.  Where  a  fraud  of  this  kind 
is  alleged,  the  evidence  in  support  of  it  must  come  fully  up  to 
the  mark,  so  as  not  to  leave  the  conclusion  to  be  drawn  from  it 
doabtful,  taking  the  eyideoce  to  be  true  in  fact.  In  this  respect 
it  was  deficient,  and  we  are  of  opinion  it  was  properly  excluded. 

Judgment  afBrmed. 

GSted  in  Martin  v.  Berens,  67  Pa.  St  462,  apon  the  general  inadmiBabiUty 
d  parol  aridenoe  to  vary  a  written  instrament;  in  Bearkh  v.  Stomehart^  11 
Id.  241,  and  in  Catdk  v.  Everly,  6  Whart.  306,  as  recognizing  the  power 
of  a  parol  nndentanding  or  agreement  to  defeat,  in  whole  or  in  part»  a 
ipecialty  for  the  payment  of  money,  where  the  understanding  was  the  in* 
duoement  leading  to  the  execution  of  the  specialty. 


486  Sheets  v.  Hawk.  [Peniu 


Sheets  v.  Hawk 

[U  BiBOSAax  k  Bawlm,  178.] 

The  Rboobb  ov  Dibohabos  of  an  Insolyknt  Dkbtob  is  ooncliumthat  ht 
oomplied  with  all  thmgs  required  by  law  to  entitle  him  to  a  diachaigt 
and  can  not  be  inquired  into  collaterally. 

FbBiEiTUBB  ov  Bail  Bond. — ^The  non-appearance  of  the  debtor  nntil  the 
fourth  day  of  the  term  appointed  for  hearing  his  petition,  will  not  alone 
work  a  fcfffdtnre  of  his  bail  bond,  his  coaneel  being  present  and  prociir> 
ing  a  oontinnance  from  day  to  day. 

DsBT  on  the  bail  bond  given  by  Adam  Hawk  and  Stephen  Big- 
ler  to  the  plaintiff,  an  arresting  creditor  of  Hawk.  The  con- 
dition of  the  bond  was  that  Hawk  should  appear  before  the 
court  of  common  pleas  on  the  first  Monday  of  the  August  term, 
1822,  to  take  the  benefit  of  the  insolirent  laws  and  surrender 
himself  to  the  jail  of  the  county  if  he  should  fail  to  comply 
with  all  things  required  l^  law  to  entitle  him  to  be  discharged 
and  to  abide  by  the  orders  of  said  court.  It  appeared  that 
Hawk  was  present  on  the  first  Monday  of  the  August  term,  and 
that  the  first  day  of  the  following  term  was  appointed  for  the 
hearing  and  notice  to  creditors  ordered  to  be  given.  Hawk  was 
not  present  on  the  first  day  of  the  next  term,  but  his  counsel 
was  present  and  asked  a  continuance  from  day  to  day,  and  on 
the  fourth  day  of  the  term  Hawk  presented  himself  and  was 
discharged.  The  record  of  this  discharge  was  produced  at  the 
trial  and  evidence  offered  of  the  publication  of  the  notice,  and 
that  Sheets's  counsel,  one  Wright,  affirmed  to  be  the  real 
party  in  interest,  had  actual  notice,  and  endeavored  to  make  ar- 
rangements with  Hawk  that  would  render  it  unnecessary  for 
him  to  take  the  benefit  of  the  act.  This  evidence  was  received 
against  plaintiff's  objection.  The  court  charged  the  jury  in 
favor  of  the  defendants,  and  the  verdict  being  for  them  the 
plaintiff  prosecuted  his  writ  of  error. 

Wright  and  Norria,  for  the  plaintiff  in  error. 
Weidman  and  Elder,  contra. 

By  Oourt,  Duncan,  J.  The  plaintiff  insists  that  inasmuch  as 
it  does  not  appear  by  the  record  that  Hawk  did  not  appear  on 
the  first  day  of  the  term,  the  bond  is  forfeited,  and  the  bail  has 
become  liable.  If  this  be  so,  it  is  a  matter  of  the  strictest  law, 
and  an  exaction  of  great  rigor;  for  it  does  appear  that  the  party 
having  the  beneficial  interest  had  notice  that  the  insolvent  was 
not  discharged  on  the  first  day  of  the  term,  and  endeavored  to 
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obtain  from  him  seonritj  for  a  part  of  his  debt,  persuading  him 
not  to  take  the  benefit  of  the  act.  Looking  at  the  state  of  the 
xeoord,  and  not  inquiring  farther,  the  condition  would  appear 
to  haye  been  complied  with.  The  term  is  but  one  day  in  strict- 
ness. Continuances  from  day  to  day  are  not  usually  entered  as 
continuances  from  term  to  term  are.  Where,  as  in  the  city  of 
Philadelphia,  hundreds  sometimes  are  to  come  out  on  the  same 
day,  on  notices  to  appear  on  the  same  day,  they  can  not  all  be 
discharged.  Indeed  the  common  routine  of  business  generally 
occupies  the  first  day;  impaneling  the  grand  jury,  charge  to  the 
grand  jury,  calling  and  receiving  returns  of  constables,  forfeit- 
ing the  recognizances  of  parties  and  witnesses  who  do  not  ap- 
pear; and  I  believe  that  it  rarely  occurs  that  the  court  of  com- 
mon pleas  begin  to  act  on  the  first  day  of  their  session.  It 
must  be  presumed,  unless  the  contrary  appear  by  the  record, 
that  the  party  complied  with  all  things  required  by  law  to  enti- 
tle him  to  be  discharged,  and  generally  abode  all  orders  of  the 
court.  Omnia  presumarUur  rUe  acta.  The  court  was  competent 
to  discharge;  they  have  discharged;  they  have  decided  that  the 
insolvent  has  complied  with  all  things  required  by  law  to  entitle 
him  to  his  discharge;  that  he  has  abode  by  all  orders  of  the 
court;  and  this  is  all  the  bond  covenanted  he  should  do. 

Now,  as  it  appears  on  the  record  that  the  court  had  jurisdic- 
tion to  discharge,  and  as  they  have  exercised  that  legitimate 
I>ower,  it  can  not  consist  with  the  general  analogy  of  the  law 
that  in  a  collateral  action  there  can  be  any  inquiry  on  the  facts 
which  they  have  decided.  The  record  is  as  conclusive  in  that 
case,  as  it  is  in  any  other  of  which  they  have  jurisdiction.  It 
was  not  a  nullity.  The  insolvent  debtor,  with  that  discharge  in 
his  hand,  was  free  from  arrest.  He  was  discharged  by  com- 
petent authority.  In  Lester  v.  Thompson,  1  Johns.  800,  it  was 
determined  that  the  discharge  of  an  insolvent  debtor  was  con- 
clusive as  to  the  facts.  If  this  cause  went  back  on  the  exception 
to  the  evidence,  it  would  be  a  hopeless  one  on  the  part  of  the 
plaintiff,  because  his  exception  is,  that  the  whole  must  depend 
on  the  record  of  the  court;  and  on  the  record  he  has  no  case. 
But  the  evidence  excepted  to,  although  unnecessary,  did  not 
go  to  contradict  the  record,  and  I  think  the  court  may  inquire 
of  their  own  officers,  and  attorneys  are  officers  of  the  court  in 
this  respect,  what  the  course  of  business  is.  The  proof  of  that 
practice  was  that  on  an  application  of  the  attorney  of  an  insolv* 
ent  debtor,  the  court  will  postpone  the  day  of  hearing,  and 
continue  it  from  day  to  day  during  the  term;  and  the  attorney 
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of  the  insolyent  debtor  pioTed  the  fact  that  the  case  of  this  in- 
Bolyent  debtor  was  continued  from  day  to  day;  and  even  if  it 
had  been  necessary  that  the  continuance  should  appear  of  rec- 
ord, the  court  would  direct  the  prothonotary  at  any  time  so 
to  amend  the  record  by  the  insertion  of  the  order  for  contin* 
nance;  for  the  attorney  of  the  insolvent  swears  that  the  court, 
on  Hawk's  not  appearing  on  his  application,  continued  the 
hearing  from  day  to  day.  The  court  had  authority  so  to  do. 
We  are  not  now  to  inquire  why  they  exercised  this  discre- 
tion. The  reason  for  the  continuance  is  never  stated  in  the 
record,  and  if  it  was,  this  court,  in  this  indirect  manner,  can 
not  reverse  the  sentence  of  discharge,  though  they  might  con- 
ceive that  the  reason  for  granting  the  continuance  was  not  a 
sufficient  one.  The  insolvent  might  have  been  taken  sick,  or 
broken  his  leg  in  his  way  to  the  court;  the  waters  might  have 
been  impassable;  many  accidents  might  have  occurred  to  have 
made  it  the  duty  of  the  court  to  continue  the  hearing,  and  we 
must  suppose  the  court  has  done  its  duty. 
Judgment  affirmed. 

Followed  in  FritU  v.  Doe,  22  Pa.  St.  336;  Hoffman  v.  Coder,  2  Whark 
473;  OaUagher  v.  Kennedy ,  2  Rawle,  165;  Lease  v.  Aeper,  Id.  184;  Shriffer  v. 
Commonwealth,  Id.  207;  Cohen  v.  PaUon,  2  Miles,  439;  Ileiiner  v.  Batt,  1 
Pa.  270,  as  deciding  that  the  record  of  the  discharge  of  an  insolvent  debtor 
is  conclosive  as  to  the  fact  of  his  having  complied  with  all  things  neoessaiy  to 
entitle  him  to  a  discharge. 


WrTHEES*  Appeal. 

[li  BBBOXAm  k  Bawxa,  188.] 

Bquitabub  Cokvxbsiok  or  Bxaltt. — An  heir's  interest  in  the  land  of  Ms 
fattier,  is  an  interest  in  realty,  even  after  an  order  of  probate  to  sell  th« 
same,  until  the  sale  has  taken  place;  and  no  parol  agreement  can  oon- 
vert  it  into  personalty  so  as  to  affect  the  lien  of  a  third  person. 

Appeal  from  the  decree  of  the  orphans'  court,  on  a  citation 
to  Michael  Withers,  jun.,  and  others,  to  show  cause  why  a  cer- 
tain judgment  of  John  Evans  against  Michael,  should  not  be 
paid  first  out  of  the  proceeds  of  his  father's  estate,  sold  under 
a  decree  of  the  orphans'  court.  It  appeared  that  Michael  was 
indebted  to  his  brother  John  in  the  amount  of  a  certain  judg- 
ment against  Michael,  which  John  paid  at  his  request.  The 
judgment  was  paid  in  July,  1814;  and  it  was  agreed  between 
Michael  and  John  that  John  should  retain  in  his  hands,  to  dis- 
charge this  indebtedness,  certain  moneys  which  he  expected,  as 
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administrator  of  their  father's  estate,  to  receive  under  an  order 
of  the  orphans'  court  to  sell  the  land  belonging  to  the  estate. 
Their  father  died  in  December,  1813,  and  the  order  was  made 
in  March,  1814.  Part  of  the  land  was  not  sold  until  1821.  In 
October,  1814,  John  Evans  obtained  a  judgment  against  Michael 
Withers,  jon.  And  the  question  was  whether  the  order  of  the 
orphans'  court,  directing  a  sale  of  the  real  estate,  and  the 
agreement  between  Michael  and  John,  operated  to  divest  Evans's 
judgment  of  a  lien  on  the  realty  so  as  not  to  entitle  it  to  prefer- 
ence. The  decree  of  the  orphans'  court  was  that  John  Withers 
had  no  lien  for  the  amount  of  his  claim,  and  that  Evans's  judg- 
ment was  entitled  to  preference.    John  Withers  appealed. 

Hopieina,  for  the  appellant. 

Park,  contra. 

By  Court,  DtmoAK,  J.  I  refer  to  the  case  stated  on  the  appeal 
for  the  facts,  and  on  that  statement,  proceed  to  give  the  opin- 
ion of  the  court.  The  interest  of  Michael  Withers  in  his 
father's  lands,  until  it  was  sold  by  the  administrators,  continued 
real  estate.  It  was  not  possible,  by  mere  words,  to  convert  it 
into  personal  property  so  as  to  affect  the  lien  of  any  third  person; 
the  judgment  of  Evans  assigned  to  Eshelman  bound  it  at  law. 
Nothing  could  be  more  pernicious  than  cases  of  parol  trust  or 
secret  understanding,  and  nothing  could  be  more  secret  than 
the  trust  set  up  by  the  appellant,  for  it  is  not  only  not  reduced 
to  writing,  but  there  is  no  witness  to  prove  it,  except  Michael 
Withers  himself.  There  would  be  no  safety  if  these  secret  acts 
between  brothers,  locked  up  in  their  own  breasts,  relative  to 
their  father's  estate,  should  prevail  against  bona  fide  judgments 
by  strangers. 

If  this  claim  can  be  supported,  it  must  be  because  a  trust 
was  created  for  no  legal  estate  passed;  and  if  such  a  trust 
were  to  prevail  it  would  be  repealing  the  act  of  frauds  and 
perjuries,  which  enacts  that  no  estate  or  interest  in  lands  shall 
be  created  by  parol  only,  and  no  trust  can  be  raised  by  mere 
words,  unless  where  it  is  raised  by  the  act  and  operation  of  law. 
A  departure  from  the  wholesome  provisions  of  the  clear  and 
positive  enactments  of  that  act«  of  which  it  has  been  said  by 
English  jurists,  that  every  line  of  it  deserved  a  subsidy,  has 
been  regretted,  and  judges  instead  of  extending  the  exceptions, 
are  drawing  in  and  conforming  to  the  statute.  It  must  be  con- 
ceded that  at  law  no  interest  in  the  land  passed  to  John 
Withers.    Although  the  seventh  section  of  the  statute  of  frauds, 
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T?liicli  euBciM  that  all  declaxBtio&s  or  oonfessioiis  of  trast  ox 
coDfidence  of  any  lands,  etc.,  shall  be  manifested  and  proved 
by  some  wriimg,  is  not  incorporated  in  onr  law,  yet  in  sub- 
stanoe  it  is  comprehended  in  the  first  section  of  the  act:  '*  No 
interest  in  land,  either  in  law  or  equity,  shaU  pass  by  parol 
only,  any  consideration  for  mating  the  agreement  to  the  con- 
trary notwithstanding,  except  for  a  term  not  exceeding  three 
years;  nor  except  by  deed  or  note,  in  writing,  signed  by  the 
party,  or  by  the  act  and  operation  of  law/'  Trusts  arising  by 
act  and  operation  of  law  are  where  trust-mcmey  has  been  laid 
oat  in  lands,  or  where  one  man  pays  the  money,  and  the  con- 
yeyance  is  to  another.  These  and  cases  falling  within  the 
same  reason,  are  the  only  cases  of  resulting  trusts  by  act  and 
operation  of  law,  which  are  within  the  exception  in  the  act  of 
assembly:  Wallace  t.  Duffield,  2  Serg.  &  B.  521  [7  Am.  Dec. 
660J.  To  raise  a  trust  by  act  and  operation  of  law,  an  actual 
payment  by  cestui  que  trust  must  be  shown  to  have  been  made 
at  the  time  of  the  purchase:  Stxner  y.  SHner,  5  Johns  Ch.  1.' 
Cases  of  fraud  are  always  exceptions  between  the  parties  to  the 
fraud. 

It  is  said  that  these  brothers  had  a  right  to  enter  into  the 
agreement;  that  one  who  had  advanced  money  for  the  other 
should  be  paid  out  of  the  father's  descended  estate,  because  no 
other  right  had  then  interfered.  So  they  had,  but  these  agree- 
ments, to  have  a  binding  e£fect  on  others,  must  be  in  the  mode 
pointed  out  by  the  law,  and  if  they  are  not,  they  can  not  bind 
the  legal  rights  of  others.  They  can  not  deprive  a  creditor  of 
the  security  he  has  obtained  by  an  agreement,  which  the  law 
says  shall  pass  no  interest  in  the  land,  and  where  the  applica- 
tion is  made  to  a  court  of  chancery,  that  court  never  would  giant 
relief  to  such  secret  trust  as  this,  nor  take  a  plank  from  a  credi- 
tor. It  is  further  said  this  was  a  pledge.  I  know  of  no  effeo- 
tual  pledge  of  land  but  a  mortgage.  Now,  if  this  had  been  a 
mortgage,  the  law  requires  it  to  be  published  by  record;  thna 
showing  that  the  law  will  not  toleiate  a  secret  pledge  of  land. 
Make  the  most  of  John  Wiffier's  caae^  the  agreement  was  a  secu- 
rity for  indemnity,  by  parol,  on  land.  The  land  was  not  in  his 
hands  further  than  as  he  was  the  instrument,  the  attorney,  the 
officer  of  the  law  to  make  sale.  The  accident  of  his  being  oo- 
heir  makes  no  difference,  the  same  consequence  must  arise  if 
the  party  was  a  stranger.  The  equil^  of  the  judgment-creditor 
is  not  only  equal  to  that  of  the  appellant,  but  it  is  superior;  ha 

1.  Thto  ihoald  be  SUtr^  t.  fllwn,  C  JoliM.  Ch.  1. 
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has  both  the  law  and  equity  on  his  8ide»  and  must  preyail.  Thia 
principle  is  so  familiar  that  it  would  be  a  waste  of  time  to  cite 
authorities  to  prove  it. 

The  object  of  all  registering  acts  is  to  protect  third  persons, 
but  not  to  enable  the  parties  themselves  to  set  it  up  against  their 
own  acts.  In  England,  where  title-deeds  are  deposited  with  an 
agreement  to  mortgage,  this  has  been  treated  in  the  light  of  an 
equitable  mortgage.  But  it  is  apprehended,  that  one  who  piu:- 
chases  in  a  register  county,  without  notice  of  the  deposit  and 
agreement,  would  be  protected.  He  certainly  would  here.  An 
unrecorded  mortgage  will  not  prevail  against  a  subsequent  judg- 
ment. It  would  be  a  matter  of  astonishment  to  find  the  law  so 
inconsistent  as  that  a  man  who  has  obtained  a  formal  mort« 
gage,  which  he  neglects  to  record,  should  be  postponed  to  sub- 
sequent judgment,  and  yet,  that  a  parol  agreement,  known  only 
to  the  contracting  parties,  and  established  only  by  the  oath  of 
one  of  them,  should  prevail  against  such  judgment.  If  it  was 
in  writing  it  could  not,  or  the  registering  act  is  a  dead  letter. 
That  it  should  be  set  up  as  a  parol  agreement,  and  obtain,  be- 
because  it  was  not  reduced  to  writing,  if  when  it  had  been  re- 
duced to  writing  but  not  recorded,  it  would  be  void,  would  be 
an  obliquity  not  to  be  found  in  the  law. 

I  am  of  opinion  that  the  decree  of  the  orphans'  court  should 
be  affirmed. 

Decree  affirmed. 


Cited  in  HSUr.  MeyerB^  43  Pa.  St.  172,  as  favorixigthe  principle  that  the 
payment  of  the  pnrohaae-money  will  not  take  parol  poichase  of  lande  ont  of 
the  etatate  of  fzands;  in  Lancatttr  Co,  Bank  v.  Stauffer,  10  Id.  399,  aa  decid- 
ing that  a  parol  agreement  concerning  lands  can  not  convert  tl^em  into  per- 
sonalty, to  defeat  the  lien  of  a  third  person.  And  in  regard  to  parol  agree- 
ments concerning  land,  this  decision  is  farther  referred  to  in  Oratz  v.  OrcUXt 
4  Bawle,  436^  and  npon  what  is  a  jresolting  trnst^  in  Otbblehotise  v.  Sk^mg^  3 
Id.  440. 


Mabtin  v.  Mathiot. 

[li  Sbbosaxt  k  BawZiX,  au.] 

F^vnuiiiiiT  BaXiK  ov  Chattxls. — An  agreement  npon  the  sale  of  perscnal 
property,  that  the  vendee  shall  have  possession,  but  that  the  property 
shall  remain  in  the  yendor  nntil  the  purchase-money  is  paid,  is  frandn- 
lent  against  creditors  and  the  sheri£ 

Tbbsfabs.    The  defendant  justified  as  sheriff.    It  appeared 
that  the  defendant  levied  an  execution  upon  four  horses  and 
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their  harness,  in  the  possession  of  one  Michael,  as  his  property. 
The  phiintiff  claimed  that  the  horses  were  his  property,  and  that 
they  were  not  to  belong  to  Michael  until  he  had  paid  plaintiff 
the  amount  of  a  certain  indebtedness.  The  opinion  of  the  court 
was,  that  if  vendor  and  vendee  agree  that  possession  shall 
pass  to  the  vendee,  but  the  property  remain  in  the  vendor  until 
the  whole  purchase-money  is  paid,  such  agreement  as  respects 
creditors  and  the  sheriff,  is  fraudulent,  and  it  is  immaterial 
whether  it  appear  that  the  creditor  trusted  the  debtor  on  the 
credit  of  the  goods,  which  were  in  his  possession,  or  not. 
Plaintiff  excepted. 

Slaymaker,  for  the  plaintiff  in  error,  dted :  Huasey  v.  Thornton^ 
4  Mass.  405  [3  Am.  Dec.  224];  Clow  v.  Woods,  5  Serg.  &  B.  286 
[9  Am.  Dec.  346];  Waters  v.  McClellan,  4t  Dall.  208;  1  Cranch, 
316. 

W.  Hopkins  and  Sopkins,  contra,  cited  Palmer  v.  Hand,  13 
Johns.  484  [7  Am.  Dec.  392];  Babb  v.  Clemson,  10  Serg.  &  B. 
419  [13  Am.  Dec.  684],  and  examined  the  cases  relied  upon  by 
the  opposing  counsel. 

By  Court,  Tilghuah,  C.  J.  I  can  not  say  that  I  perceive  any 
error  in  the  opinion  of  the  court  of  common  pleas.  Possession 
of  personal  property  is  the  great  mark  of  ownership.  It 
is  almost  the  only  index  which  the  world  in  general  has  to  look 
to;  but  there  are  exceptions.  There  are  certain  necessaiy  and 
lawful  contracts,  by  which  the  owner  parts  with  the  possession^ 
and  yet  fraud  can  not  be  presumed.  Such  are  the  contracts  of 
lending  and  hiring,  both  very  useful,  and  without  which  society 
could  not  well  exist.  It  is  of  the  essence  of  these  that  the  owner 
should  gi^e  up  the  possession  for  a  time.  Such,  too,  are  con- 
tracts by  which  an  artisan  or  manufacturer  has  the  possession 
of  materials  belonging  to  another,  for  the  purpose  of  making 
them  up,  or  repairing  them  for  the  owner.  No  suspicion  of 
fraud  can  fairly  arise  where  the  transaction  is  in  the  usual  course 
of  business;  but  the  case  is  very  different  where  it  is  intendeil 
that  the  property  should  be  apparently  in  one,  while  it  is,  in 
fact,  in  another.  This  is  out  of  the  usual  course  of  business, 
unnecessary,  and  directly  tending  to  the  injury  of  those  who 
are  noi  in  the  secret.  In  the  present  instance,  for  example, 
there  was  a  sale  of  four  horses  and  harness,  and  possession  de- 
livered to  a  man  who  got  his  living  by  the  use  of  his  team.  All 
the  world  had  a  right  to  suppose  that  he  was  the  owner  of  the 
horses  which  he  drove,  and  a  secret  agreement  to  the  contrary 
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was  an  injury  to  society,  by  giving  the  wagoner  a  false  credit, 
which  might  induce  others  to  trust  him  with  their  property. 
The  cases  which  have  generally  been  brought  before  courts  of 
justice  are  those  in  which  the  seller  has  remained  in  possession. 
Those  have  been  adjudged  fraudulent.  There  are  innumerable 
authorities  on  this  subject,  but  I  will  refer  particularly  to  Clow  t. 
Woods,  5  Serg.  &  B.  286  [9  Am.  Dec.  346],  and  Babb  t.  Clemson, 
10  Id.  419  [13  Am.  Dec.  684],  because  they  were  in  this  court 
well  considered  and  recently  decided.  The  principle  which  gov- 
erned them  was,  that  a  sale,  where  possession  does  not  accom- 
pany and  follow  it,  is  fraudulent  as  to  creditors.  It  was  the 
separation  of  the  possession  from  the  property  which  made  the 
fraud,  and  the  principle  applies  to  the  case  before  us.  Here 
the  seller  did  not  retain  the  possession,  but  was  to  retain  the 
property  after  he  had  transferred  the  possession  to  the  buyer. 
The  mischief  is  the  same,  a  false  credit  is  given,  and  whether 
given  to  the  buyer  or  seller  is  immaterial.  Neither  is  it  neces- 
sary that  it  should  appear  that  credit  had  been  given  by  a  third 
person  in  consequence  of  the  possession  of  the  purchaser.  A 
rule  of  law  so  restricted  would  be  of  very  little  value.  It  rarely 
occurs  that  a  man  can  prove  what  it  was  that  induced  him  to 
give  credit.  It  is  a  rule  of  general  policy  which  declares  pos- 
session to  be  the  evidence  of  property,  and  the  presumption  is, 
that  every  man  is  trusted  according  to  the  property  in  his 
possession.  When  the  plaintiff  put  his  horses  into  the  posses- 
sion of  Michael,  he  knew  that  he  was  making  Michael  the  osten- 
sible  owner,  and  was  bound  to  abide  the  consequences.  Between 
themselves  there  is  no  objection  to  the  property  remaining  in 
the  plaintiff;  but  as  to  the  sheriff,  who  knew  nothing  of  the  secret 
condition  annexed  to  the  sale,  Michael,  who  was  the  apparent, 
is  to  be  considered  as  the  real  owner. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Followed  aa  showing,  that  the  yendor  of  penonal  property  haa  no  lien  for 
the  pnrchaae-money,  where  the  property  haa  been  delivered  to  the  vendee,  in 
Mctak  V.  Linderman,  64  Fa.  St.  501;  that  an  agreement  between  the  vendor 
and  vendee  of  personalty,  that  the  property  shoold  remain  in  the  former, 
although  the  latter  haa  possession,  is  not  valid  as  against  the  vendee's  credit- 
mi,  in  Waldron  v.  Haupt,  52  Pa.  St.  411;  Chamberlain  v.  Smith,  44  Id.  433; 
SUU»  V.  WhiUaker,  I  Phila.  271;  and  npon  fraudulent  sales  this  case  is  cited 
in  Rom  v.  Story,  1  Pa.  St.  196;  Lthigh  Co.  v.  FiM,  8  Watta  ft  a  241;  Streeper 
T.  EchaH,  2  Whart  306;  Hower  v.  Ottsaman,  17  Seig.  ft  K  254;  FarrtU  v. 
NaihanB,  \  Phila.  557;  HenktU  v.  Brown,  4  Id.  301. 

In  Lf'high  Co.  v.  Field,  8  WatU  ft  S.  232,  the  principal  case  was  dted  as 
determining  in  the  one  befoce  the  court.    One  fact,  howerer,  waa  pointed 
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out,  which  dtsfcmgaiahed  he  two  caaos.  It  was  this;  that  although  there  was 
an  executory  contract  for  the  sale  of  a  boat  to  a  certain  person,  upon  the  pay« 
ment  of  the  price,  and  the  boat  was  in  the  possession  of  that  person,  it  ap- 
peared that  this  person  was  the  servant  of  the  owner,  and  in  his  employ;  and 
the  court  said  that  his  possession  was  the  possession  of  the  owner,  and  thai 
the  boat  could  not  be  levied  upon  as  the  property  of  the  vendee. 


Bombay  v.  Boteb. 

[li  fliiwiiffT  k  UkwiM,  3S8.] 

Tm  ov  Ck>HTiNUANOB  ov  JuBOMBHT-LDEN  is  to  be  determined  by  the  reoord, 
and  not  by  any  private  agreement  of  the  parties  not  appearing  thereon. 

EauMATma  thx  Statutobt  Tdib  from  the  date  of  the  judgment^  is  not  in- 
equitable, although  the  purchaser,  at  the  time  of  his  purohaae,  was 
informed  that  the  execution  could  not  be  issued  until  a  time  less  than 
five  years  before  his  purchase. 

SdBB  FA0U8  issued  by  Boyer  against  Bombay,  the  administn- 
tor  of  Bower,  and  Kline.  It  appeared  that  in  December,  1808, 
judgment  was  confessed  by  Bower  in  favor  of  Boyer  for  one 
thousand  three  hundred  pounds.  No  declaration  was  filed,  so 
that  nothing  appeared  of  record  but  a  judgment  in  an  action  of 
debt.  The  fact  was,  however,  that  the  judgment  was  confessed 
on  a  bond  conditioned  for  the  payment  of  six  hundred  and  Sitj 
pounds  on  the  first  of  May,  1809;  this  bond,  itself  being  secu- 
rity for  the  payment  of  several  bonds  from  one  Fisher  to  Bower, 
dated  July  9,  1807,  the  first  of  which  was  payable  May  1, 1812, 
and  the  others  annually  thereafter.  These  bonds  Bower  had 
assigned  to  Boyer.  In  April,  1814,  Kline,  the  co-defendant, 
purchased  land  of  Bower,  and  which  had  belonged  to  Bower  at 
the  time  the  judgment  was  confessed,  knowing  thecircnimstances* 
More  than  five  years  had  elapsed  from  the  date  of  the  judgment 
to  the  time  of  issuing  the  scire  facias;  but  five  years  had  not 
elapsed  from  the  time  the  bond  was  payable  on  which  the  judg- 
ment had  been  confessed,  nor  from  the  time  of  payment  of  the 
Fisher  bonds.  On  these  facts  the  court  below  was  of  opinion 
that  the  lien  of  the  plaintiff 's  judgment  continued  for  five  years 
after  the  time  of  payment  of  the  bond  on  which  judgment  had 
been  confessed,  viz.,  May  1,  1809,  because  no  execution  could 
be  taken  out  before  that  time;  and  they  were  also  of  opinion, 
that  if  Kline  purchased  with  notice  of  the  real  nature  of  the 
bond  whereon  judgment  was  entered,  he  was  bound,  in  equity, 
not  to  take  advantage  of  the  expiration  of  the  five  years  from 
the  date  of  the  judgment.  The  defendants  excepted  and  took 
this  writ  of  error. 
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JB^pbum  and  Bdlas,  for  the  plainti£b  in  error. 
Oreencugh  and  Oreer,  contra. 

By  Conrty  Tzlohicak,  0.  J.  This  case  depends  on  the  act  of 
the  fourth  of  April,  1798,  by  which  the  lien  of  judgments  on 
lands  is  limited  to  five  years.  The  facts  are  as  follows.  [The 
chief  justice  here  stated  the  facts  and  the  opinion  of  the  court 
below.]  In  both  these  opinions  of  the  court  of  common  pleas 
I  think  there  was  error. 

1.  The  act  of  the  fourth  of  April,  1798,  is  entitled  ''An  act 
lizoiting  the  time  during  which  judgments  shall  be  a  lien  on  real 
estates,"  etc.;  and  in  the  case  of  the  Bank  of  North  America  t. 
Fitaimmons,  8  Binn.  358,  it  is  considered  as  of  the  nature  of  an 
act  of  limitations.  Its  words  are  dear  and  positive:  *'  That  no 
judgment  shall  continue  a  lien  on  the  real  estate  of  the  person 
against  whom  such  judgment  shall  be  entered,  during  a  longer 
period  than  five  years  from  the  first  return-day,  of  the  term  of 
which  such  judgment  may  be  entered,"  unless  revived  in  the 
manner  prescribed  in  that  act.  It  was  decided  by  this  court,  in 
Pennock  etc.  y.  Hariy  8  Serg.  &  B.  869,  that  where  the  judgment 
was  entered  with  a  stay  of  execution  on  record,  the  five  years 
should  run  only  from  the  time  when  the  stay  of  execution  ex- 
pired. But  it  was  not  our  opinion  that  any  regard  should  be 
paid  to  a  stay  of  execution  agreed  on  by  the  parties  but  uot  ap- 
pearing on  record.  Such  a  construction  would  be  a  departure 
both  from  the  letter  and  spirit  of  the  law.  It  has  always  been 
the  policy  of  our  law  to  facilitate  the  sale  and  transfer  of  real 
estate  to  which  liens  were  found  to  be  a  considerable  impedi- 
ment. In  pursuance  of  this  policy,  the  act  in  question  was  made, 
to  which  we  gaye  a  liberal  construction  in  the  Bank  of  North 
America  v.  Fiimmmona,  by  deciding  that  judgment-creditors 
stand  upon  the  same  footing  as  purchasers.  The  record  is  to 
be  looked  to,  and  the  commencement  of  the  five  years  deter- 
mined from  that  alone.  Now,  in  the  case  before  us,  all  that  ap- 
peared on  the  record  was  the  entry  of  the  judgment  on  a  certain 
day,  vrithout  any  mention  of  the  condition  of  the  bond.  Its 
real  intent  was  a  secret  known  only  to  the  parties.  If  people 
will  hang  out  false  colors  they  must  take  the  consequences. 
Between  themselves  it  is  all  very  fair  that  their  agreement,  how- 
ever secret,  should  be  carried  into  execution;  but  it  would  be 
most  unreasonable  to  involve  strangers  in  the  difficulty  and 
peril  of  searching  beyond  the  record. 

2.  Neither  is  it  against  equity  that  a  purchaser  should  insist 
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on  countixig  the  five  years  from  the  date  of  the  judgment,  al- 
though he  was  informed,  before  he  made  the  porchase,  that  bj 
the  condition  of  the  bond,  or  a  private  agreement  of  the  parties, 
execution  could  not  be  issued  on  the  judgment  until  a  time  less 
than  five  years  before  his  purchase.  His  conscience  was  not  bur- 
dened with  circumstances  of  that  kind.  He  saw  that  by  the 
plain  enactment  of  the  law,  the  land  of  Bower  was  discharged 
from  the  lien  of  the  plaintiff's  judgment.  He  was  no  way  con* 
cerned  in  the  transactions  of  the  parties  to  that  judgment.  He 
had  received  no  consideraion  nor  entered  into  any  engagement 
with  either  of  them,  which  should  preclude  him  from  taking  ad- 
vantage of  the  law.  The  case  is  not  similar  to  those  which 
have  arisen  on  the  registering  acts,  where  it  has  been  decided 
that  although  the  statute  declares  that  a  deed  shall  be  of  no 
e£fect  unless  registered  within  a  certain  time,  yet  equity  will 
support  it  against  a  subsequent  purchaser  who  had  notice  of  the 
unregistered  deed.  It  was  thought  to  be  against  good  con- 
science thus  voluntarily  to  step  in  and  assist  the  vendor  in  de- 
frauding the  careless  vendee,  who  had  neglected  to  put  his  deed 
on  record.  In  the  present  case  the  plaintiff  bad  paid  no  money 
for  his  lien.  It  was  a  legal  advantage  which  he  had  gained  by 
compulsion.  The  law  gave  him  the  lien,  and  the  law  deprived 
him  of  it.  A  subsequent  purchaser,  therefore,  might,  with  good 
conscience,  insist  on  the  law.  I  will  add  that  this  liberty  which 
courts  of  chancery  have  taken  with  statutes,  in  contradicting  and 
almost  annihilating  their  provisions,  has  introduced  great  un- 
certainty, and  would  not  be  carried  so  far  since  our  experience 
of  its  inconvenience,  if  our  steps  could  be  retraced  without  shak- 
ing the  foundations  of  property.  But  repeated  decisions  become 
a  rule  of  property,  which  cannot  be  departed  from  without  doing 
a  greater  mischief  than  that  which  it  is  intended  to  remedy.  Aa 
respects  the  act  of  assembly,  which  we  are  now  to  construe,  we 
are  fettered  with  no  decisions  which  militate  with  its  provisions. 
It  is  best,  therefore,  to  adhere  to  a  construction  which  shall  ef- 
fectuate its  plain  intent,  and  not  say  that  it  is  against  conscience 
for  a  purchaser  to  govern  himself  by  the  law  as  he  sees  it  vnitten. 
I  am  of  opinion  that  the  judgment  should  be  reversed  and  a  venirtt 
de  novo  awarded. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Followed  as  deciding  that  the  agreement  of  a  debtor  that  a  Imq  thoola 
tinae  beyond  the  statntoxy  period,  although  the  piovinon  of  the  law  be  not 
pursued,  is  not  binding  on  a  purchaser,  though  with  notice  thereof,  in  Hem^ 
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hm  V.  Carpenter,  6  Watts,  24;  and  to  the  aame  effect  in  WaUaa^e  Appeal,  5 
Fk.  St.  106^  and  in  Set^s  Appeal,  1  Pa.  277.  Upon  the  authority  of  the 
principal  cue,  the  lien  of  a  judgment  is  held  to  expire  five  years  from  the 
first  day  of  the  term  in  which  it  was  entered,  unless  a  ecire/adaa  to  revive  it 
be  sued  oat^  or  where  there  is  a  stay,  in  Brown  v.  Simpeon,  2  Watts,  242. 


ReRICK  i;.  E^EBN. 

[U  SBBOBAaX  k  BAWUB,  207.] 

A  Pabol  LiGBNai;  without  Conbidxration,  to  use  the  waters  of  a  stream 
for  a  saw-mill,  can  not  be  revoked  at  the  grantor's  pleasure,  where  the 
grantee,  in  consequence  of  the  license,  has  erected  a  milL 

AonoK  on  the  case,  for  diverting  a  water-course,  whereby 
plaintiff  lost  the  use  of  his  saw-mill.  It  appeared  that  Kern, 
the  plaintiff  below,  being  about  to  erect  a  saw-mill  on  a  stream 
known  as  the  right  hand  stream,  his  millwright  found  a  better 
seat  on  the  left  hand  stream.  Kern  thereupon  applied  to 
Berick  for  permission  to  divert  the  .water  from  the  right  hand 
stream  to  the  left  hand.  The  permission  was  granted,  and 
Kern  thereupon  built  his  mill  upon  the  left  hand  stream. 
Without  the  aid  of  the  water  from  the  right  hand  stream,  the 
water  in  the  left  hand  stream  would  have  been  wholly  insuffi- 
cient. No  deed  was  executed,  nor  any  consideration  given  by 
Kern;  but  he  erected  his  mill  on  the  left  hand  stream,  in  con- 
sequence of  the  permission,  and  it  was  doing  a  good  business^ 
and  was  in  good  condition,  when  Berick  revoked  the  license  bj 
removing  the  stones  laid  to  divert  the  water. 

Chapman,  president  of  the  court  of  common  pleas,  charged 
the  jury  as  follows:  "Two  questions  arise  in  this  cause.  The 
first  is,  whether  Henry  Berick,  after  permitting  and  agreeing 
that  Henry  Kern  should  turn  the  water  from  the  right  hand 
stream  to  the  left  hand  stream,  when,  if  he  had  not  given  that 
permission,  he  would  have  built  his  mill  upon  the  right  hand 
stream,  can  he,  Henry  Berick,  afterwards  withdraw  his  permis- 
sion, and  thereby  destroy  the  use  of  Kern's  saw-mill?  His 
withdrawing  that  permission  after  the  mill  was  built,  by  remov- 
ing the  stones  laid  for  the  purpose  of  turning  the  water,  if  the 
jury  believe  these  facts  would  be  a  fraud  and  imposition  upon 
Henry  Kern,  and  he  would  have  no  right  to  remove  them.  But 
if  he  had  withdrawn  his  permission,  and  removed  the  dam  be- 
fore Henry  Kern  was  at  the  expense  of  building  a  mill,  he  would 
have  been  justifiable  in  so  doing.     Or  if  the  permission  was  by 
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parol  to  enjoy  a  right  which  could  only  pass  by  grant  for  a  con- 
siderationy  it  would  be  within  the  statute  of  frauds  and  peiju- 
ries,  and  not  good  in  law.  But  if  the  jury  believe  the  act  was 
fraudulent  in  Henry  Berick,  he  is  liable  to  pay  damages  to 
Henry  Eem  for  the  injury  done  him.  Of  the  amount  of  the 
damages  the  jury  are  the  judges.  The  second  question,  if  the  jury 
believe  that  no  fraud  has  been  committed  by  Henry  Berick,  is, 
did  Berick,  by  removing  the  dam,  divert  the  water  from  the  left 
hand  stream,  so  as  to  leave  less  water  running  in  the  left  hand 
stream  than  there  was  formerly  before  the  dam  was  erected  ? 
This  is  a  fact  for  the  jury,  and  if  the  jury  believe  that  Berick 
has  diverted  the  water  from  the  ancient  channel,  which  he  had 
no  right  to  do  to  the  injury  of  Kern,  and  that  Kern  has  suffered 
damage  thereby,  the  jury  are  to  determine  to  what  amount,  if 
any  damage,  the  plaintiff  has  suffered." 

The  court  was  requested,  by  the  counsel  for  the  defendant, 
to  instruct  the  jury  in  the  following  manner: 

1.  "  That  if  Berick,  about  the  year  1811,  did  allow  the  phuni- 
iff,  as  proved  by  William  Teats,  to  place  an  obstruction  in  the 
natural  channel  of  one  branch  of  the  stream  on  Berick's  own 
land,  yet  that  being  without  any  consideration,  and  merely  by 
parol,  no  legal  right  to  the  stream,  or  the  use  thereof,  passed 
thereby  to  Kern;  but  Berick  had  a  right  at  any  time  to  remove 
the  said  obstruction,  so  that  the  water  could  flow  at  any  time  in 
its  natural  channel. 

Answer.  *'  In  answer  to  the  first  question,  he  would  have  a 
right  to  remove  the  said  obstructions  before  Kern  had  incarxed 
the  expense  of  building  a  saw-mill  on  the  faith  of  Berick's 
promise,  or  he  would  have  had  a  right,  if  the  permission  or 
promise  had  been  after  the  building  of  the  mill,  but  not  after  he 
had  induced  Kern  to  be  at  the  expense  of  building  the  mill. 

2.  **  That  an  action  for  diverting  an  ancient  water-course  does 
not  lie  for  removing  an  artificial  obstruction  from  the  natural 
channel,  whereby  the  water  was  made  to  flow  as  it  used  to  do 
from  time  immemorial. 

Answer.  **  That  is  the  general  principle  of  the  law;  but  to  this 
there  are  exceptions,  where,  by  so  doing,  the  party  commits  a 
fraud,  and  an  action  will  lie. 

3.  **  That  if  the  jury  believe  the  whole  evidence  exhibited  by 
the  plaintiff  in  this  cause,  Berick  could  legally,  in  the  fall  of  1821, 
remove  the  dam  placed  in  the  forks  of  the  stream  by  Kern,  on 
Berick's  land,  and  for  removing  the  same,  no  action  lies,  whether 
Kern  sustained  thereby  a  loss  or  not. 
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Answer.  "If  the  juiy  believe  that  there  was  no  fraud  in 
Berick's  remoTingihe  dam,  in  which  case  he  would  have  a  legal 
light  to  do  ity  no  action  would  lie. 

4.  **  That  if  the  jury  believe  the  water,  ever  since  the  removal 
of  the  obstruction  at  the  forks,  has  run  and  continues  to  run  in 
its  natural  channel,  as  it  used  to  do  from  time  immemorial,  their 
verdict  should  be  for  the  defendant. 

Answer.  '*  If  the  jary  so  believe,  and  that  no  fraud  was  com- 
mitted by  removing  this  obstruction  or  dam,  then  jour  verdict 
should  be  for  the  defendant.'' 

Defendant  excepted  to  the  opinion  of  the  court,  both  in  their 
charge  to  the  jury,  and  in  their  answers  to  the  several  propo- 
sitions submitted  to  them. 

Oreerumgh,  for  plaintiff  in  error:  1.  The  bare  permission  to 
erect  a  dam  on  the  defendant's  land,  without  deed  and  without 
consideration,  will  not  deprive  defendant  of  his  property.  The 
light  to  a  water-course  is  an  incorporeal  hereditament,  which 
can  only  be  passed  by  a  deed,  and  can  not  be  claimed  under  a 
parol  grant:  Angell  on  Water-courses,  41;  8  Bac.  Abr.  886.  An 
interest  vests  where  the  agreement  is  executed,  and  a  valuable 
consideration  passes:  Ze  Ihjre  v.  Le  Fevre^  4  Serg.  &  B.  241  [8 
Am.  Deo.  696].  In  the  case  before  the  court  there  was  no  con- 
tract, nor  any  consideration  given  to  the  plaintiff  below:  Dexter 
V.  jBocen,  10  Johns.  246;  2.  There  was  no  evidence  of  fraud, 
yet  the  judge  left  it  to  the  jury  to  presume  fraud;  facts  being  un- 
disputed, fraud  is  a  question  of  law:  StwrtevarU  v.  BaUard,  9 
Johns.  842  [6  Am.  Dec.  281]. 

LcuheOa,  oonira:  1.  That  plaintiff  having  obtained  defendant's 
permission  to  erect  the  dam,  it  would  be  unjust  to  suffer  the  de« 
fendant  to  retract  the  license  he  had  given:  Syler  v.  Eclduiti^  1 
Binn.  178.  2.  A  parol  license  can  not  be  retracted  without  pay- 
ing the  expenses  incurred  inconsequence  of  the  license:  2Esp. 
N.  P.  268,  (Gould's  ed.  686);  Le  Fevre  v.  Le  Fetfre,  4  Serg.  & 
B.  241  [8  Am.  Dec.  696j. 

By  Court,  Gibson,  J.  To  the  objection,  that  an  action  for 
diverting  an  ancient  water-course,  is  not  supported  by  evidence 
of  the  removal  of  an  artificial  obstruction,  it  is  su£Scient  to 
answer  that,  in  the  case  before  us,  the  right  depends,  not  on 
the  antiquity  of  the  water-course,  but  on  the  agreement  of  the 
parties;  and  the  question,  therefore,  is,  would  equity  cany  this 
agreement  into  effect  ? 

That  such  an  agreement  may  be  proved  by  parol,  was  settled 
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in  Le  Fevre  v.  Le  Fevre,  4  Serg.  &  B.  241  [8  Am.  Dec.  696J, 
which  in  this  respect  goes  as  far  as  the  case  before  us.  The 
defense  there  was,  that  the  right  being  incorporeal  and  there* 
fore  lying  in  grant,  could  pass  only  by  deed.  But  as  the  agree* 
ment  was  for  a  privilege  to  lay  pipes,  it  is  evident  that  the  right 
acquired  under  it,  was  no  further  incorporeal  than  that  which 
passes  by  the  grant  of  a  mine,  or  of  a  right  to  build,  which  in« 
disputably  vests  an  interest  in  the  soil.  A  right  of  way,  which 
has  been  thought  to  approach  it  more  nearly,  in  fact  differs 
from  it  still  further.  But  the  defense,  in  this  case,  is  put  oq 
other  ground,  it  being  contended  that  a  mere  license  is  re- 
vocable under  all  circumstances  and  at  any  time. 

But  a  license  may  become  an  agreement  on  valuable  consid- 
eration; as  where  the  enjoyment  of  it  must  necessarily  be 
preceded  by  the  expenditure  of  money;  and  when  the  grantee 
has  made  improvements  or  invested  capital  in  consequence  of  it» 
he  has  become  a  purchaser  for  a  valuable  consideration.  Such 
a  grant  is  a  direct  encouragement  to  expend  money,  and  it 
would  be  against  all  conscience  to  annul  it  as  soon  as  the  ben- 
efit expected  from  the  expenditure  is  beginning  to  be  perceived. 
Why  should  not  such  an  agreement  be  decreed  in  specie? 
That  a  party  should  be  let  off  from  his  contract,  on  payment  of 
a  compensation  in  damages,  is  consistent  with  no  system  of 
morals  but  the  common  law,  which  was  in  this  respect  originally 
'  determined  by  political  considerations,  the  policy  of  its  military 
tenures  requiring  that  the  services  to  be  rendered  by  the  tenant 
to  his  feudal  superior,  should  not  be  prevented  by  want  of  per- 
sonal independence.  Hence  the  judgment  of  a  court  of  law 
operates  on  the  right  of  a  party,  and  the  decree  of  a  court  of 
equity  on  the  person.  But  the  reason  of  this  distinction  has 
long  ceased,  and  equity  will  execute  every  agreement  for  the 
breach  of  which  damages  may  be  recovered,  where  an  action 
for  damages  would  be  inadequate  remedy.  How  veiy  in- 
adequate it  would  be  in  a  case  like  this,  is  perceived  by  consid- 
ering that  a  license  which  has  been  followed  by  the  expenditure 
of  ten  thousand  dollars,  as  a  necessary  qualification  to  the  en- 
joyment of  it,  may  be  revoked  by  an  obstinate  man  who  is  not 
worth  as  many  cents.  But,  besides  this  risk  of  insolvency,  the 
law,  in  barely  compensating  the  want  of  performance,  subjects 
the  injured  party  to  risk  from  the  ignorance  or  dishonesty 
of  those  who  are  to  estimate  the  quantum  of  the  compensation. 
In  the  case  under  consideration,  no  objection  to  a  specific  per- 
formance can  be  founded  on  the  intrinsio  nature  of  the  agree* 
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ment,  nor  having  been  partly  executed  on  the  ciroamstance  of 
its  resting  in  parol;  but  it  is  to  be  considered  as  if  there  had 
been  a  formal  eonyeyance  of  the  right,  and  nothing  remains  but 
to  determine  its  duration  and  extent. 

A  right  under  a  license,  when  not  specifically  restricted,  is 
commensurate  with  the  thing  of  which  the  license  is  an  acces- 
sory. Permission  to  use  water  for  a  mill,  or  anything  else  that 
was  viewed  by  the  parties  as  a  permanent  erection  will  be  of 
unlimited  duration,  and  survive  the  erection  itself,  if  it  should 
be  destroyed  or  fall  into  a  state  of  dilapidation;  in  which  case 
the  parties  might,  perhaps,  be  thought  to  be  remitted  to  their 
former  rights.  But  having  had  in  view  an  unlimited  enjoyment 
of  the  privilege,  the  grantee  has  purchased,  by  the  expenditure 
of  money,  a  right,  indefinite  in  point  of  duration,  which  can  not 
be  forfeited  by  non-user  unless  for  a  period  sufficient  to  raise 
the  presumption  of  a  release.  The  right  to  rebuild,  in  case  of 
destruction  or  dilapidation,  and  to  continue  the  business  on  its 
original  footing,  may  have  been  in  view  as  necessary  to  his  safety, 
and  may  have  been  an  inducement  to  the  particular  investment  in 
the  first  instance.  The  cost  of  rebuilding  a  furnace,  for  instance, 
would  be  trivial  when  weighed  with  the  loss  that  would  be 
caused  by  breaking  up  the  business  and  turning  the  capital  into 
other  channels;  and  therefore  a  license  to  use  water  for  a  furnace 
would  endure  forever.  But  it  is  otherwise,  where  the  object  to 
be  accomplished  is  temporary.  Such  usually  is  the  object  to  be 
accomplished  by  a  saw-mill,  the  permanency  of  which  is  de- 
pendent on  a  variety  of  circumstances,  such  as  an  abundance  of 
timber,  on  the  failure  of  which  the  business  necessarily  is  at  an 
end.  But  till  then  it  constitutes  a  right  for  the  violation  of 
which  redress  may  be  had  by  action.  With  this  qualification  it 
may  safely  be  affirmed  that  expending  money  or  labor,  in  conse- 
quence of  a  license  to  divert  a  water-course  or  use  a  water-power 
in  a  particular  way,  has  the  effect  of  turning  such  license  into 
an  agreement  that  will  be  executed  in  equity.  Here  it  was  not 
pretended  that  the  license  had  expired,  and  we  are  unable  to 
discover  an  error  in  the  opinion  of  the  court  on  the  points  that 
were  propounded. 

Judgment  affirmed. 

LidHSB  TO  Use  or  Entkb  upon  Rkaltt. — See  this  subject  diacuBaed  in 
the  note  to  Jiieker  ▼.  Kelly,  10  Am.  Dec.  38. 

In  PeniiBylvaiiia,  the  aathority  of  Bick§r  v.  Kern,  jb  repeatedly  recognised. 
The  caae  is  included  among  the  Ai^erioan  Leading  Gasee,  voL  1,  and  li  ap< 
inoTingly  referred  to  in  the  following:  Hepburn  v.  MeDowdl,  17  Serg.  k  B. 
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384;  Kittip  t.  Mellkamy,  4  Watts,  322;  Swartz  t.  Swartz,  4  Pa.  8t  358; 
CampbeU  v.  McCoy,  31  Id.  263;  Meigs"  Appeal,  62  Id.  34;  Kajf  v.  Pom.  i?. 
iR.  Co.,  65  Id.  269;  Z>arib  v.  Johnston,  55  Id.  164;  Thompson  r.  McEktmeif^ 
82  Id.  174b  In  this  state,  the  doctrine  is  well  settled  tiiat  a  parol  license^ 
executed  by  an  ezpenditnro  of  money  and  labor,  is  irrevocable^  where  nc 
other  remuneration  to  the  licensee  would  be  adequate  than  the  oontumed  en- 
joyment of  the  license.  This  is  undoubtedly  a  vexed  proposition,  and,  as 
supplementazy  to  the  treatment  of  this  general  subject  given  in  the  not« 
above  adverted  to,  the  course  of  judicial  decision  upon  it  will  be  pointed  oat. 
Beferring  to  the  principal  case  and  others  bearing  on  the  subject  of  a  parol 
license^  Judge  Strong,  delivering  the  opinion  of  the  court  in  Htfff  v.  MeCauleif^ 
63  Pa.  St.  206,  209,  says,  that  a  license  executed  by  expenditures  of  labor 
and  money,  will  be  treated  in  equity  as  a  contract  giving  absolute  rights  to 
the  licensee,  who  will  be  protected  in  the  enjoyment  of  them,  and  then  ad* 
mits  that  in  this  respect  the  courts  of  Pennsylvania  have  gone  beyond  the 
common  law,  and  beyond  the  rulings  of  courts  of  equity  elsewhere.  Tba 
reason  of  the  doctrine  contended  for  by  this  and  other  decisions  pronounced 
by  the  same  court,  is  that  after  the  execution  of  the  license,  it  would  be  a 
fraud  on  the  licensee  to  permit  a  revocation;  and  the  principles  of  equitable 
estoppel  are  invoked  to  prevent  what  would  work  a  great  hardship  in  many 
instances.  But  where  there  has  been  no  expenditure  on  the  faith  of  a  licensCp 
there  is  no  foundation  for  an  estoppel,  and  the  same  reason  does  not  exist  for 
bolding  it  irrevocable.  Even  if  there  has  been  consideration  paid,  there  is 
nothing  in  the  way  of  restoring  the  parties  to  their  original  condition:  Hi^ 
V.  MeCauley,  53  P^  St.  206.  "No  case  in  this  state,'*  says  the  court,  in 
this  citation,  "has  gone  to  the  length  of  ruling  that  it  is  converted  into 
a  contract  giving  irrevocable  interests  in  or  out  of  lands,  by  the  mere  fact 
that  a  consideration  was  agreed  to  be  paid  or  allowed  for  it."  From  this 
opinion  it  would  seem  that  where  the  parties  may  be  restored  to  their  orig- 
inal condition,  there  is  no  reason  to  resort  to  an  estoppel  And  such  is  the 
construction  placed  upon  the  Pennsylvania  doctrine  in  1  Washbw  on  Beal 
Prop.,  sec.  400. 

The  following  parol  licenses  were  held  irrevocable  by  reason  of  the  ex- 
penditure of  money  and  labor  on  the  faith  of  them:  To  lay  conduit  pipes 
through  the  licensor's  land:  Le  Fevre  v.  Le  Fevre,  4  Seig.  &  R.  241;  8.  C,  8 
Am.  Dec.  696;  to  flood  the  licensor's  land:  McKeUip  t.  Mcllhamy,  4  Watts, 
317;  CampbeU  v.  McCoy,  31  Pa.  St.  263;  to  erect  structures  thereon:  Jfey^ 
Appeal,  62  Id.  34;  or  to  sink  oil  welb:  Dark  v.  Johnston,  55  Id.  164^ 

Adopting  the  Pennsylvania  doctrine  are  the  decisions  of  Indiana:  Snowden 
T.  WUas,  19  Ind.  10;  Stephens  v.  Benson,  19  Id.  367;  Lane  v.  MUler,  27  Id. 
534,  where  the  questions  involved  are  definitively  settled  in  that  statet 
MiUer  v.  The  State,  39  Id.  267;  Hodgson  v.  Juries,  52  Id.  34;  of  Iowa: 
Wkkersham  v.  Orr,  9  Iowa,  260;  Beatty  v.  Oregory,  17  Id.  114;  UpUm  t. 
Brazier,  17  Id.  157;  of  niinois:  JRusseU  v.  Hubbard,  59  HL  335^  a  case  of  a 
parol  license  to  use  a  party  wall  in  the  erection  of  a  building;  but  see  Kamp- 
house  V.  Gaffner,  73  Id.  453;  of  Georgia:  Sheffield  v.  C<^JUer,  3  Kelly,  82; 
Mayor  v.  Franklin,  12  Ga.  243;  Cook  v.  Pridgen,  45  Id.  331;  of  Nevada:  Les 
v.  McLeod,  12  Nev.  280,  involving  facts  very  similar  to  those  of  the  principal 
ease.  In  the  course  of  the  court's  opinion,  0.  J.  Hawley  says:  '*  The  prin- 
eiple  that  expending  money  or  labor  in  consequence  of  a  license  to  diverts 
water-course,  or  use  a  water-power,  in  a  particular  way,  has  the  effect  of 
turning  such  a  license  into  an  agreement  that  will  be  enforced  in  equity  has 
been  frequently  announced  by  the  courts.    In  all  such  oases  the  exeontion  of 
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the  parol  lioenae  supplies  the  plaoe  of  a  writing,  and  takes  the  case  out  of 
the  statute  of  frauds"  The  Indiana  decisions  and  authorities  from  Pennsyl- 
vania are  cited,  as  well  as  Woodbury  y.  ParthUyt  7  N.  H.  237;  Ameritcoggin 
Bridge  v.  Brogg,  11  Id.  108;  RarUan  Waier-potoer  Co.  y.  Veghte,  21 N.  J.  Eq.  (6 
a  K  G.)  463;  and  Bhodea  y.  OtU,  33  Ala.  578.  Other  states  adopting  the  same 
principles  are  New  Jersey:  Earitan  Water-power  Co,  v.  Veghte,  21  N.  J.  Eq. 
(6  C.  K  G.)  463;  referring  to  the  earlier  case  of  Hubme  y.  Skreoe,  3  Green's  Ch. 
116,  and  several  English  adjudications;  Alabama:  Bhodea  y.  Otist  33  Ala. 
578;  and  Ohio:  WiUon  y.  ChaffafU,  15  Ohio,  248;  Hombaek  y.  CvMAnnaUi 
R.  R.  Co.,  20  Ohio  St.  81.  There  is  also  an  ohUer  opinion  of  Judge  Bedfiield 
in  HdU  y.  Chaffee,  13  Vt.  157,  recognizing  that  numerous  cases  hold  this 
view,  but  inclining  in  favor  of  the  opposite  theory.  The  New  Hampshire 
cases  for  many  years  were  disposed  to  regard  a  license  executed  by  an  ex- 
penditure of  money,  either  irrevocable  or  revocable  upon  payment  of  remuner- 
ation: HarrU  v.  DOUnglutm,  6  N.  H.  9;  PiUftey  v.  Day,  Id.  430;  Woodbury 
y.  Parahley,  7  Id.  237;  Ameriscoggin  Bridge  v.  Bragg,  11  Id.  102;  Sampson 
y.  BumMe,  13  Id.  264;  Carletan  v.  Bedmgton,  21  Id.  291;  CowUe  v.  Kidder, 
24  Id.  364;  MiUer  v.  Tobie,  41  Id.  86.  But  in  Huaton  v.  I^ee,  46  N.  H. 
505,  Judge  Saigent  says  that  the  court  thought  the  more  recent  decisions 
sustained  the  doctrine  that  the  license  is  in  all  cases  revocable,  "  so  far  as  it 
remains  unexecuted,  or  so  far  as  any  future  enjoyment  of  the  easement  is 
concerned."  So,  also,  Dodge  v.  MeCUntoek,  47  Id.  386.  Under  this  decision 
the  doctrine  of  equitable  estoppel  is  lost  sight  of;  for  it  is  on  the  yery 
ground  of  the  execution  of  the  license  by  expenditures  that  the  future  enjoy« 
ment  thereof  is  assured  to  the  licensee  under  the  Pennsylvania  theory. 

Notwithstanding  this  line  of  authorities,  many  of  them  quite  recent,  some 
of  the  states  strongly  support  a  contrary  position,  and  maintain  that  the  rea- 
soning from  estoppel  overthrows  the  statute  of  frauds;  that  it  practically 
passes  an  interest  in  realty  without  the  formalities  required  by  that  statute. 
Berick  v.  Kern  was  early  examined  and  denied  to  be  law  in  New  York  in 
Jamieaon  v.  MUleman,  3  Duer,  255,  261.  The  license  in  that  case  relied 
upon  to  justify  the  entry  upon  the  plaintifTs  premises,  was  a  parol  permission 
to  erect  an  ice-house  and  smoke-house  thereon.  After  the  defendant  had 
made  excavations  for  the  foundation  of  the  house,  he  was  forbidden  to  pro- 
ceed, but  continued  the  work  for  some  days,  until  restrained  by  an  injunc- 
tion. It  will  be  seen  that  this  was  not  the  case  of  an  executed  license,  but 
money  had  been  expended  on  the  faith  thereof,  and  the  opinion  of  the  court 
therefore,  can  not  be  held  dictum.  Judge  Buer  says,  that  where  the  effect 
of  holding  a  license  to  do  something  on  another's  land,  irrevocable,  would  be 
to  give  to  the  licensee  a  permanent  interest  or  easement  in  those  lands,  such 
license^  if  not  wholly  void,  is  revocable  at  the  pleasure  of  the  grantor  and 
his  representatives;  and  that  when  such  is  the  character  of  the  license, 
"even  its  actual  execution  is  no  bar  to  its  subsequent  revocation."  To  the 
same  effect  is  Babcock  v.  UUer,  1  Keyes,  397.  And  in  Merrill  v.  Calkins,  73 
N.  Y.  584,  the  principle  is  stated,  but  with  an  *'it  seems,"  which  would 
suggest  some  doubt  as  to  the  law  in  that  state.  "  The  further  question,  as 
to  the  effect  of  a  parol  license  to  occupy  the  plaintiff's  land,  followed  by  the 
expenditure  of  money  in  the  construction  of  the  road,  need  not  be  consid- 
ered. The  authorities  in  this  state  seem  to  be  decisive  that  the  license, 
if  given,  operated  simply  to  justify  the  entry,  but  was  revocable  at  the 
pleasure  of  the  plaintiff;"  citing  Mun^ord  v.  WhUney,  15  Wend.  381;  MiUer 
V.  TUe  Auburn  and  Syracuse  R.  R.  Co.,  6  Hill,  61;  Selden  v.  Del  A  Hud, 
Canal  Co.,  29  N.  Y.  639;  Woffe  v.  Frost,  4  Sandf.  Ch.  77. 
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The  rtatet  which  pUinly  deny  that  &  lieenee  can  by  reason  of  ita  ezecatun  i 

ripen  Into  an  interest  in  the  lioensor^s  realty  so  as  to  render  it  irrerocable* 
are  Conneoticat:  Prinee  t.  Cote,  10  Conn.  375,  a  leading  anthority  for  thai 
view  of  the  snbject;  Maiyland:  JJayf  v,  Hkhardaon,  I  Gill  &  J. •266;  Long  \ 

T.  Buchanan^  27  Md.  516;  Partridge  r.  First  Ind.  Church,  39  Id.,  a  carious 
example  of  the  application  of  the  doctrine  to  the  rights  of  holders  of  lots  in 
cemeteries;  Bhode  Island:  Foster  ▼.  Browning,  4  R.  I.  47,  an  action  of  tres- 
pass, wherein  the  court  intimated  that  relief  might  be  obtained  in  equity; 
Massachusetts:  Stevens  v.  Steveni,  11  Mete.  248;  Oimht.  Field,  12  Allen,  457. 
Judge  Cooley  examines  this  question  in  Maxwell  v.  Bag  CUg  Bridge  Co.,  41 
Mich.  467,  and  although  he  states  that  "the  injustice  of  a  revocation  after 
the  licensee  in  reliance  upon  the  license  has  made  large  and  expensive  im« 
provements,  ia  so  serious  that  it  seems  a  reproach  to  the  law  that  it  should 
fail  to  provide  some  adequate  protection  against  it,"  yet  he  does  not  attempi 
to  decide  between  the  authorities,  it  being  unnecessary  in  the  case  before 
him. 

From  the  foregoing  review  of  case  law  it  will  be  seen  that  the  doctrine  of 
the  principal  case,  though  not  recognised  in  some  of  our  state  courts,  is  never- 
theless expressive  of  the  law  as  administered  in  the  majority  of  them;  and 
that  the  preponderance  of  recent  judicial  opinion  is  in  harmony  with  the 
views  of  Judge  Gibson. 

All  of  these  decisions  determine  that  the  license  is  a  protection  to  the 
licensee  for  acts  done  in  pursusnce  of  it,  prior  to  a  revocation,  although  he 
may  be  liable  for  an  injurious  use  of  the  premises  not  contemplated  by  the 
license,  as  bringing  sheep  with  "  the  scab  "  on  to  the  licensor's  land:  Eaton  v. 
Winne,  20  Mich.  156.  The  authorities  opposed  to  the  principal  case,  contend 
that  the  license  is  nothing  more  than  an  excuse  for  what  would  otherwise  be 
a  trespass.  Under  the  rule  laid  down  by  the  adjudications  following  Beriek 
v.  Kem,  it  is  something  more,  and  under  some  circumstanoes  will  entitle  the 
licensee  to  relief  for  an  interference  with  bis  privilege.  The  question  of  relief 
to  be  granted  the  licensee  of  an  executed  license  is  one  depending  largely  on 
the  facts  of  each  case.  Some  authorities  of  the  New  York  class  admit  the 
injurious  consequences  that  may  follow  from  revoking  an  executed  license. 
But  they  say  that  it  is  the  licensee's  lookout  not  to  expend  money  under  a 
mere  permission,  which  he  can  not  expect  to  be  lasting.  This,  however,  does 
not  seem  consonant  with  justice,  and  it  is  certainly  not  so  adjudged  in  the 
majority  of  instances. 

Where  the  licensor  sues  in  trespass,  the  licensee  may  in  all  cases,  before 
revocation,  justify  under  the  license.  But  the  license  must  be  specially 
pleaded:  Chase  v.  Long,  44  Ind.  427;  Hamilton  v.  Windoff,  36  Md.  301,  al- 
though, in  this  citation,  the  license  was  said  to  be  admissible  under  the 
general  issue  in  mitigation  of  damages.  And  even  after  an  attempted  re- 
vocation, it  is  apprehended,  that  the  license  might  be  pleaded  in  bar  where 
it  has  been  accompanied  with  outlays  of  money  and  of  labor,  in  aocordanoe 
with  the  reasons  of  the  Pennqrlvania  doctrine.  It  is  only  in  equity,  however, 
that  complete  relief  can  be  given,  whether  at  the  suit  of  the  licensor  or 
licensee.  If  compensation  in  money  can  be  made  to  one  who  has  expended 
money  on  the  faith  of  a  license,  such  remuneration  will  be  decreed  and  the 
license  revoked,  although  executed:  ITuf  v.  McCauleg,  53  Pa.  St  206;  Big 
Mountain  Improvement  Co,*s  Appeal,  54  Id.  372.  But  where  expenditorsa 
have  been  made  to  such  an  extent  that  no  remuneration  other  than  enjoy- 
ment, will  be  adequate,  equity  will  grant  an  injunction  to  prevent  a  disturb* 
anoe  of  that  enjoyment:  Bij  Mountain  Improvement  Co.'s  Appeal,  supra. 
Here  the  licensor  brought  ejectment  to  recover  possession  of  premises  €m 
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iriiioli  a  cotl  jrard  and  other  ■IfueiuriMi  bad  been  erected,  and  on  the  petition 
of  the  lioeneee,  the  defendant,  an  injnnction  iflsned.  In  RarUan  WaUr- 
power  Co.  t.  Vtghte,  21  N.  J.  Eq.  (6  0.  K  Gr.)  475,  this  general  language  la 
nied  in  regard  to  relief  eought  by  the  licenaor.  *'To  the  extent  that  the 
license  ia  ezeonted,  equity  will  not  disturb  it  or  permit  its  reyocation.  Where 
improvements  of  a  permanent  nature  have  been  made  by  a  person  on  his  own 
land,  the  enjoyment  of  which  depends  upon  a  right  recognizable  by  the  law, 
affecting  the  land  of  another,  and  to  which  his  consent  is  necessary,  and 
where  such  consent  is  expressly  proved,  or  necessarily  implied  from  the  cir- 
cnmstances,  and  the  improvements  have  been  made  in  good  faith  upon  it, 
equity  will  not  permit  advantage  to  be  taken  of  the  form  of  consent,  although 
not  according  to  the  strict  mode  of  the  common  law,  or  within  the  statute  of 
frauds,  and  to  defeat  such  a  purpose,  will,  upon  a  proper  bill  filed,  enjoin  the 
licensor  from  accomplishing  his  fraud,  or  when  he  asks  relief  it  will  be  refused, 
or  if  granted,  will  be  cllowed  merely  in  the  shape  of  compensation,  but  pro- 
tecting the  right  of  the  licensee.  To  this  extent,  at  least,  the  doctrine  here 
invoked  is  sustained  by  the  cases:  Rochdale  Ganal  Co,  v.  iTinj,  16  Beav.  690; 
&  C,  7  Eng.  L.  &  Eq.  208;  Duke  Beai{foH  v.  Patrick,  17  Beav.  60;  Wood  v. 
Svte^feJ  8  Eng.  L.  &  Eq.  217;  Hulme  v.  Shreve,  3  Green's  Ch.  116;  Angell  on 
Water-courses,  sec.  318;  Berick  v.  Kern,  and  note,  2  Am.  Lead.  Cas.  733; 
Wetmore  v.  White,  2  N.  Y.  Cas.  in  Error,  87;  Jaeox  v.  Clark,  Walker's  Ch. 
<Mich.)249;  Payne  v.  Paddock,  Id.  487." 

Upon  the  specdfic  performance  of  parol  licenses,  Pomeroy,  referring  to  the 
Pennsylvania  and  other  decisions,  states  in  his  work  on  Contracts,  sec.  132: 
"  In  those  states,  therefore,  a  parol  license  to  enter  upon  and  occupy  land  of 
the  licensor,  and  to  do  acts  thereon,  such  as  constructing  a  way  or  water- 
course, or  building  a  permanent  structure  even,  if  partly  executed  by  the 
licensee,  so  that  injury,  which  is  technically  called  irreparable,  would  be 
eaosed  by  its  revocation,  will  be  specifically  enforced.  The  nature  of  the 
relief  will  depend  upon  the  nature  of  the  license,  and  the  acts  done  under  it  by 
way  of  part  performance.  In  general,  the  actual  remedy  is  an  injunction  to 
prevent  a  revocation,  and  prevent  the  licensor  from  interfering  with  the 
occupation  and  works  of  the  licensee."  "But,"  says  the  author,  "  this  rule 
is  nndonbtedly  opposed  to  the  common  law  doctrine  concerning  licenses  as  it 
prevails  in  England  and  in  most  of  the  American  states."  As  has  been  seen, 
however,  the  common  law  rule  does  not  prevail  in  a  majority  of  the  states. 

An  interesting  case  was  presented  to  tiie  court  in  Braiuon  v.  City  qfPhila- 
delphia,  47  Pa.  St.  329,  wherein  the  plaintiff  sought  an  injunction  to  restrain 
the  mnnicipality  from  removing  a  certain  city  railroad,  with  which  he  had 
connected  his  property  by  a  turn-out  and  track,  under  a  licen^  in  writing 
given  to  him  by  the  city  for  a  valuable  consideration.  The  doctrine  of  equi- 
table  estoppel  was  invoked  and  urged  upon  the  attention  of  the  court  as  con- 
dnsive  in  the  premises.  The  reply  was  based  upon  the  extraordinary 
li^t  of  eminent  domain,  and  the  petition  for  an  injunction  denied.  The  gist 
of  the  opinion  is  contained  in  the  following  language; 

'*  Every  licensee  from  a  public  authority,  whether  a  municipality  exercis- 
ing a  portion  of  the  high  power  of  eminent  domain,  or  the  immediate  agents 
or  the  commonwealth  herself,  necessarily  takes  it  subject  to  this  right  of  emi- 
nent domain,  to  be  exercised  for  the  benefit  of  the  public  in  the  future  as 
well  aa  in  the  past.  It  is  one  of  the  fundamental  rights  of  the  government, 
never  stationary,  but  ever  keeping  step  with  the  march  of  science,  art,  and 
and  public  improvement.  Turnpikes  and  canals  have  had  their  day,  attract- 
ing to  their  sides  the  industry  and  capital  of  the  dtiien,  whose  improvements 
and  bnsinoss  rose^  flooriahed,  and  decayed  along  with  their  rise»  progress. 
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and  deeline.  But  who  has  ever  heard  it  said  that  the  eommcnwealth  is 
bound  to  maintain  her  works  merely  beoanse  their  ase  has  thus  built  up  a 
bosiness  dependent  npon  them.  Unquestionably,  actuated  by  a  spirit  of 
benevolence  and  parental  care,  which  induces  her  ever  to  guard  the  interests  of 
all  her  children,  she  will  never  abandon  such  a  work,  unless  a  greater  inter- 
est dictates  the  necessity;  and  she  will  often  resort  to  some  mode  of  averting 
the  injuries  oonsequent.  But  no  obligation  at  law  requires  her  to  repair  the 
mere  consequences  collaterally  fallin;;^  upon  those  who  suffer  from  the  exer- 
cise of  a  great  reserved  power  of  acting  for  the  general  good:  Momongahda 
Nav,  Co  V.  CoofiB,  6  W.  &  S.  101;  Henry  v.  PiUaburgh  etc  Bridge  Co.,  8  Id. 
85;  Zimmerfnan  v.  Union  Canal  Co.,  1  Id.  346;  CommomoeaUh  v.  JPUker^  1 
Pa.  402;  Caee  qf  Philadelphia  R  B.  Co.,  6  Whart  25.  44-45;  SuaqMehama 
Canal  Co,  v.  Wright,  9  W.  &  S.  9;"  Brammm  v.  City  i/  PhOoMpkia,  47 
Pa.  St.  329»  831. 


Huston  v.  Mitohell. 

[14  RswiBiTiT  k  Bawls,  807.] 

Av  ATraBR-ET  OAK  SOT  CoMPBOMisB  a  suit  by  which  land  shaU  be  taken  in- 
stead of  money;  he  has  authority  to  do  those  things  only  whieh  pertain 
to  the  conduct  of  the  suit. 

Srteno  Asidb  a  Judombnt  entered  upon  a  verdict,  without  setting  asida 
the  verdict,  is  error. 

In  Ebbob.  Haston  recoveied  a  verdict  and  a  judgment  against 
Mitchell  for  a  certain  sum  of  money,  the  purchase  price  of  a 
tract  of  land.  At  the  following  term  the  defendant,  npon  an 
order  to  show  cause  why  the  judgment  should  not  be  opened, 
and  on  argument,  the  court  made  an  order  that  the  judgment 
should  be  opened.  The  plaintiff  then  sued  out  a  writ  of  error, 
when  a  stipulation  was  filed,  signed  by  Thomas  Bumside,  as 
Huston's  attorney,  and  H.  Williston,  as  Mitchell's  attorney,  by 
which  the  plaintiff  agreed  to  enter  satisfaction  of  his  judgment 
if  defendant  would  reconvey  to  him  the  tract  of  land  which  was 
the  consideration  of  the  suit.  Upon  learning  of  this  agreement 
Huston  appeared  in  court,  moved  that  it  might  be  vacated,  and 
made  affidavit  that  he  had  never  authorized  Bumside  to  enter 
into  such  an  arrangement.  Bumside  also  declared  that  he  was 
not  employed  by  the  plaintiff  as  his  attorney,  but  had  acted  as 
a  friend  of  Huston,  thinking  the  compromise  would  be  agree- 
able to  him.  It  also  appeared  that  Burnside  was  not  the  attor- 
ney  of  record. 

On  a  rule  to  show  cause  why  the  cause  should  not  be  rein* 
stated  and  the  parties  proceed  to  the  argument  in  the  enor  as* 
signed, 

Campbell  and  Oreenough,  for  the  plaintiff  in  error. 

WUHaton,  conira. 
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By  Court,  TiLOHiCANy  0.  J.  Supposing  Mr.  Burnside  to  have 
been  the  plaintiff's  attorney  on  record,  he  would  only  have  been 
authorized  to  do  such  things  as  pertained  to  the  conducting  of 
the  suit.  It  is  said  by  Chief  Justice  Marshall,  who  delivered 
the  opinion  of  the  court  in  HoUcer  y.  Parker^  1  Cranoh,  452, 
"that  an  attorney  at  law,  merely  as  such,  has,  strictly  speaking, 
no  right  to  make  a  compromise/'  but  that  he  has  a  right  to  enter 
into  a  reference.  The  compromise  in  that  case  was  by  the  at- 
torneys on  both  sides,  consenting  that  the  referees  should  make 
an  award  for  the  plaintiff  for  a  certain  sum,  without  any  exam- 
ination of  the  cTidence  or  accounts  of  the  parties.  That  com- 
promise fell  much  more  within  the  general  power  to  conduct 
the  suit  than  the  one  now  under  consideration.  There,  the  suit 
was  for  money,  and  the  attorney  agreed  to  take  an  award  for 
money.  But  here  the  object  of  the  plaintiff's  suit,  which  was 
for  the  recoyeiy  of  money,  was  entirely  defeated  by  an  agree- 
ment to  take  land  instead  of  money.  I  can  not  conceive  how 
the  authority  to  make  such  a  compromise  can  be  deduced  from 
the  general  power  of  an  attorney  at  law.  If  the  plaintiff,  on  be- 
ing informed  of  the  agreement,  had  not  immediately  disavowed 
it,  I  should  have  thought  that  his  silence  would  have  afforded 
ground  for  presumption  that  he  had  given  power  to  make  it,  or 
was  willing  to  ratify  it.  But  his  prompt  disavowal  leaves  no 
room  for  such  a  presumption.  If  the  agreement  is  set  aside  the 
defendant  is  in  no  way  injured.  He  is  placed  exactly  in  the  sit- 
uation in  which  he  stood  before  it  was  made.  I  am  of  opinion, 
therefore,  that  the  agreement  should  be  yaoated. 

This  preliminary  point  being  settled,  I  will  consider  the 
errors  which  have  been  assigned  on  this  record.  There  is  but 
one  of  any  weight,  viz.,  **  that  the  award  or  judgment  of  the 
court  below  reyerses  a  regular  judgment  and  makes  an  end  of 
the  plaintiff's  claim,  and  amounts  to  a  perpetual  injunction,  as 
the  verdict  is  not  set  aside  or  affected.''  It  was  said  by  the 
counsel  for  the  defendant,  that  the  intent  of  the  court  was  to 
order  a  new  trial,  but  the  prothonotary  made  a  mistake  in  en- 
tering the  order.  This  is  very  possible,  but  we  must  take  the 
record  as  we  find  it.  As  it  stands,  it  is  a  simple  order  that  the 
judgment  be  opened.  I  shall  give  no  opinion  on  the  power  of 
the  court  of  common  pleas  to  set  aside  a  verdict  and  judgment, 
and  order  a  new  trial  on  a  motion  not  made  until  the  second 
term  after  the  entry  of  the  judgment.  But  granting,  for  the 
sake  of  the  argument,  that  they  have  the  power,  is  the  order 
made  in  this  case  legal  ?    I  do  not  think  it  is,  because  it  does 
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not  amount  to  a  judgment  in  favor  of  the  defendant,  and  jet 
leaves  the  plaintiff  without  the  means  of  proceeding  in  his  suit. 
The  verdict  is  not  set  aside,  though  the  judgment  entered  on  i( 
is  rendered  ineffectual.  The  plaintiff  can  neither  enter  judg- 
ment on  the  verdict,  nor  take  out  a  venire  facias  de  novo.  This 
is  a  situation  in  which  the  court  had  no  right  to  place  him. 
They  have  made  an  end  of  the  suit,  without  showing  any 
ground  for  so  doing.  Indeed,  one  can  not  help  seeing  that  it 
could  not  have  been  their  intent  to  make  an  end  of  it,  although 
by  the  record,  from  which  we  can  not  depart,  it  appears  that  in 
effect  they  have  done  it.  I  am  of  opinion  that  in  this  there  was 
error,  and,  therefore,  the  order  to  open  the  judgment  should 
be  reversed,  and  the  record  remitted,  to  be  further  proceeded 
in  according  to  law. 

Order  reversed,  and  record  remitted,  etc. 


Cited  in  regud  to  the  discretionary  power  of  the  conrt  of  common  pleu  to 
open  a  judgment  in  Cochran  v.  Eldridge,  49  Pa.  St.  371;  CaUm  v.  ^obmson^ 
2  Watts,  380.  The  principal  case  ia  also  looked  to  as  an  authority  that  an 
attorney  has  no  power  to  compromise  his  client's  claim  hy  taking  money  in* 
stead  of  land:  GabU  v.  Ilain,  1  Pa.  267;  Naglee  v.  Ingenoll,  7  Pa.  St.  196; 
Dodds  ▼.  Dodds,  9  Id.  315;  and  that  to  set  aside  sach  a  compromise  the 
client  should  apply  to  the  court:  Millar  ▼.  Critwell^  3  P^  St.  451;  Bmgham*t 
,Tru8tee  v.  OtOhrie,  19  Id.  423. 


ScoTT  V.  Gallagher. 

[U  Sbbokaut  &  Rawlb,  83S.] 

A  Bona  Fn>E  Pubchaser  of  the  legal  title  is  not  affected  by  a  s^eret  tmst^  ol 

which  he  has  not  direct,  express  and  positive  notice. 
The  Possession  or  a  CEsrai  que  Trust  exercising  all  the  acts  of  ownership^ 

is  not  such  notice. 
Tbs  Possession  or  a  Cestui  Que  Trust  becomes  adverse  when  tl^e  legal 

title  is  conveyed  in  violation  of  the  trust. 

Wbtt  of  error.    The  opinion  states  the  case. 

By  Conrt,  Bogebs,  J.  This  was  an  action  of  ejectment, 
brought  the  fourteenth  of  March,  1825,  to  the  April  term,  hj 
James  Scott  against  Robert  C.  Gallagher  and  James  Howell,  to 
recover  tbe  possession  of  one  hundred  acres  of  land.  The  title 
to  the  premises  was  regularly  deduced  to  a  certain  Thomas 
Gallagher,  under  whom  the  plaintiff  and  defendants  claim  title. 
Thomas  Gallagher  and  wife,  on  the  twenty-first  of  Noyember, 
1786,  by  a  deed  absolute  on  its  face,  and  purporting  to  be  for  a 
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valuable  consideration^  conveyed  the  premises  to  Duncan  Mc- 
Cormick.  The  deed  was  regularly  acknowledged  and  recorded. 
Duncan  McCormick,  on  the  twenty-ninth  of  November,  1786, 
eight  days  after  the  above  transaction,  executed  a  bond  to 
Thomas  Gallagher,  the  condition  of  which  was:  *'  That  Duncan 
]lcCormick  should  sell  the  above  described  tract  of  land  in  the 
city  of  Philadephia,  and  should  make  a  true  return  of  the  value 
thereof,  either  in  money  or  shop  goods,  after  his  return  from 
Philadelphia,  on  the  first  of  February,  next  succeeding;  that  if 
he  should  be  unable  to  sell  the  lands,  then  he  would  return  to 
Thomas  Gallagher  the  conveyance  and  original  deeds  delivered 
by  Gallagher  to  McCormick."  The  property  was  not  to  be  sold 
for  less  than  one  hundred  pounds  cash,  or  one  hundred  and 
thirty  pounds  in  store  goods.  Duncan  McCormick  went  to 
Philadelphia,  but  never  returned  to  Miflin  county,  and  did  not 
sell  the  property,  uor  did  he  ever  reconvey  or  return  the  con- 
veyance or  original  deeds  to  Thomas  Gallagher;  nor  does  it 
appear  that  any  measures  were  taken  by  Gallagher  to  compel 
him  so  to  do.  The  possession  of  the  property  was  not  trans- 
ferred by  Gallagher  to  McCormick,  nor  did  the  purposes  of  the 
trust  make  it  necessary  that  the  possession  should  be  transferred; 
on  the  contrary,  it  does  appear  that  Thomas  Gallagher  resided 
on  an  adjoining  tract;  that  he  cleared  some  land  in  this  tract; 
that  a  house  was  built  on  the  property,  and  that  he,  Gallagher, 
and  those  claiming  under  him,  have  been  in  the  continued  pos- 
session of  the  property,  exercising  every  act  of  ownership  over 
it,  until  the  commencement  of  this  suit.  Matters  remained  in 
this  situation  until  the  eleventh  of  August,  1788,  when,  by  his 
last  will  and  testament  of  that  date,  Duncan  McCormick  **  gave 
and  bequeathed  to  Richard  Butler  and  wife,  whom  he  appoints 
his  heirs,  all  his  property  and  estate."  On  the  fifteenth  of 
December,  1789,  Bichard  Butler  and  wife,  for  the  consideration 
of  one  hundred  pounds,  conveyed  the  property  to  John  Bitten- 
house.  This  deed  was  regularly  acknowledged,  but  not  recorded 
until  the  eleventh  of  November,  1814.  On  the  twelfth  of  July, 
1790,  John  Bittenhouse  conveys  to  Elizabeth  Bittenhouse,  whose 
heirs  (Elizabeth  having  died),  for  the  consideration  of  one  hun- 
dred and  forty-two  dollars,  convey  the  property  in  dispute  to 
James  Scott,  a  citizen  of  New  Jersey,  and  the  plaintiff  in  this  suit. 
It  is  conceded  that  unless  Scott  had  notice  of  the  secret  agree- 
ment between  Gallagher  and  McCormick,  he  cannot  be  affected 
by  it;  but  it  is  contended  that  the  circumstances  above  stated 
amount  to  notice  to  him  and  the  whole  world,  that  he,  Thomas 
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Ghdlagher,  and  those  claiming  under  him,  were  the  owners  of 
the  equitable  interest  in  the  land.  Oonrfcs  of  jnstice  view  secret 
agreements  with  a  jealous  and  scrutinizing  eye.  The  owner  of 
the  legal  title  should  have  direct,  express  and  positive  notice, 
otherwise  he  takes  the  property  discharged  of  the  trust  which 
existed  between  the  original  parties.  There  would  be  no  hard- 
ship in  the  case  on  Gallagher,  because  it  was  his  own  folly  to 
place  himself  and  others  in  the  power  of  McCormick.  If  any 
person  suffers,  it  should  be  Gallagher,  and  not  Scott,  for  this 
plain  and  obvious  reason,  that  he  has  been  the  cause  of  the  loss 
sustained.  Equity  says,  if  one  of  two  innocent  persons  must 
suffer,  he  who  has  been  the  cause  shall  bear  the  loss.  Had, 
then,  Scott  such  a  notice  of  this  agreement  as  to  affect  him? 
It  is  said  that  he  had,  because  Gallagher  continued  in  posses- 
sion and  received  the  rents  and  profits  of  the  property  until  the 
commencement  of  this  suit.  How  this  can  be  notice  of  a  secret 
agreement  between  G^allagher  and  McCormick,  I  am  at  a  loss  to 
conceive.  Scott,  who  lived  in  the  state  of  New  Jersey,  looked  only 
to  the  deed  in  fee-simple,  given  by  Gallagher  to  McConnick,  reg- 
ularly recorded,  and  which  never  was  divested  by  a  deed  of  recon- 
veyance from  McCormick.  He  is  not  bound  to  call  on  the  per- 
son who  is  in  the  possession  of  the  land  to  inquire  of  him  whether 
he  has  a  secret  agreement  with  the  owner  of  the  legal  title.  If 
there  be  an  agreement,  it  is  the  duty  of  the  tenant  in  possession 
to  spread  it  upon  the  records  of  the  couniy,  in  order  to  prevent 
innocent  purchasers  from  being  deceived.  A.  sells  a  tract  of 
land  to  B.,  and  retains  the  possession;  B.  sells  to  C. ;  C.  is  not 
bound  to  call  on  A.  to  know  whether  there  is  not  a  secret  agree* 
ment  adverse  to  the  deed  from  A.  to  B.  between  them.  He 
would  be  bound  only  by  those  agreements  which  are  consistent 
with  his  deed,  such  as  a  retention  of  the  possession  or  payment 
of  rent.  In  this  case  it  does  not  appear  that  Gallagher  ever 
took  any  steps  whatever  to  obtain  a  reconveyance  of  the  land, 
or  a  surrender  of  the  deeds  placed  in  the  hands  of  McCormick. 
He  rests  merely  upon  his  possession,  without  having  given  any 
notice  whatever  of  the  real  nature  of  the  transaction  between 
him  and  McCormick,  or  making  any  application  to  the  court  for 
a  rule  on  McCormick  to  compel  him  to  reconvey  and  redeliver 
the  deed  placed  in  his  hands.  If  we  had  a  court  of  chancery, 
Gallagher's  duty  would  have  been  perfectly  plain.  It  would 
have  been  incumbent  upon  him,  instead  of  resting  on  his  poe- 
session,  merely  to  have  applied  to  have  a  conveyance  of  the 
land,  and  a  return  of  the  deeds.    If  this  had  been  neglected 
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by  him,  he  conld  have  appeared  with  a  bad  grace  in  a  court  of 
jnstioe,  in  a  dispute  with  a  bona  fide  purchaser,  without  express 
notice  of  the  secret  agreement  between  him  and  McCormick. 
But  it  may  be  said  that  the  courts  haye  no  such  power  in  Penn- 
sylvania. If  they  have  not,  of  which  I  am  by  no  means  satis- 
fied, it  shows  a  most  obvious  and  glaring  defect  in  our  laws. 
Until  the  point  is  fairly  brought  before  me,  I  am  not  to  be  un* 
derstood  as  expressing  any  bpinion,  although  I  confess  the  incli- 
nation of  my  mind  is  that  the  courts  have  the  power  of  admin^ 
istering  relief^  and  that  in  oases  which  I  can  readily  suppose,  it 
would  be  a  dereliction  of  duty  not  to  exercise  it  so  as  to  do  exact 
and  equal  justice  between  the  parties.  In  this  case,  however, 
has  Gallagher  done  all  he  could  or  ought  to  have  done?  Has 
he  given  any  notice  of  the  secret  agreement?  Has  he  com- 
menced trover  or  detinue  to  recover  the  papers  from  McOor- 
mick,  or  an  action  on  the  case,  to  recover  damages  for  the  non- 
performance of  the  agreement  f  He  has  rested  on  his  posses- 
sion, and  the  consequence  has  been  that  the  land  has  been  pur- 
chased by  James  Scott,  who  resided  in  the  state  of  New  Jersey, 
from  the  person  who  was  the  owner  of  the  legal  title  to  the  land, 

I  without  any  express  notice  of  the  secret  agreement  between  him 

j  and  McCormick.    Inasmuch  then  as  it  does  not  appear  that 

Scott  had  express  notice  of  the  agreement,  I  am  of  opinion,  if 

I  there  were  nothing  else  in  the  case,  Scott  would  be  entitled  to 

recover. 

I  The  defendants,  however,  further  rely  on  the  act  of  limita- 

tions. In  the  case  of  Pipher  v.  Lodge,  4  Sexg.  As  B.  815,  the 
chief  justice  lays  down  this  principle,  that  while  the  possession 
can  be  reasonably  supposed  to  be  in  accordance  with  the  trust, 
it  should  be  construed  for  the  benefit  of  the  cestui  que  trust,  and 
consequently  the  act  of  limitations  would  have  no  operation. 

I  This  principle  applies  to  the  period  which  elapsed  from  the 

time  of  the  conveyance  to  McCormick,  until  the  object  of  the 

I  trust  was  effected,  or,  at  any  rate,  until  the  first  of  February, 

1787.  Until  that  time  the  possession  of  Thomas  Gallagher  was 
consistent  with  the  agreement.  It  was  not  adverse,  and  conse- 
quently, in  the  language  of  the  chief  justice,  the  act  of  limita- 
tions would  have  no  operation.  Indeed,  it  appears  to  have 
been  the  manifest  intent  of  the  parties  that  the  possession 
should  be  surrendered  only  to  a  bona  fide  purchaser  from  Mc- 
Cormick. Duncan  McCormick  sold  the  property;  nor  is  it 
clear  to  me  that  he  ever  intended  to  bequeath  it.  Charity 
would  saj  he  did  not,  for  a  contrary  supposition  would  make 
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him  Bin  in  his  graye.  It  would  be  a  gross  fraud  on  Gallagher. 
On  the  fifteenth  of  December,  1789,  Butler  and  wife,  who,  the 
plaintiffs  say,  were  the  devisees  of  Dnncan  McCormick,  oonvej 
this  property  to  John  Bittenhouse.  Can  then,  from  this  period, 
the  possession  of  Thomas  Gallagher  be  reasonably  supposed  to 
be  in  accordance  with  the  trust  ?  In  the  same  case  of  Pipher  v. 
Lodge,  4  Serg.  &  B.  570,  Justice  Gibson  says,  in  the  case  of  an 
express  trust,  a  good  reason  always  appears  upon  the  face  of 
the  trust  itself,  why  the  cestui  que  trust  should  not  call  for  the 
possession,  and  therefore  no  laches  is  imputable  to  him;  but 
when  he  is  entitled  to  the  possession,  and  neglects  to  call  for 
it,  and  can  assign  no  reason  why  he  did  neglect,  the  case  is 
very  different.  I  should  hold  the  possession  adverse  from  the 
moment  he  was  bound  to  execute  the  deed  and  surrender  the 
possession.  Here  in  this  case  I  hold  the  possession  adverse 
from  the  time  Butler  and  his  wife  executed  the  deed  to  John 
Bittenhouse.  At  that  time  they  had  a  right  of  entry,  which 
they  have  neglected  to  enforce  for  nearly  twenty-six  years, 
without  giving  any  reason  for  their  neglect.  This  case,  indeed, 
presents  the  singular  spectacle  of  a  man  exercising  every  act  of 
ownership  on  the  land,  for  a  space  of  nearly  tweniy-six  years, 
without  any  steps  being  taken  to  enforce  the  adverse  right,  or 
indeed  any  intimation,  so  far  as  we  know,  that  any  such  claim 
existed.  On  the  latter  ground,  that  of  the  act  of  limitations,  I 
am  of  opinion  the  plaintiffs  are  not  entitled  to  recpver. 

It  will  be  observed  that  I  express  no  opinion  of  what  the  law 
would  be  on  the  agreement,  even  if  Scott  had  express  notice  of 
the  agreement.  It  would  be  a  matter  well  worthy  of  considerar 
tion,  the  act  of  limitations  being  out  of  the  question,  whether 
the  agreement  could  affect  Scott's  title;  or  in  other  words, 
whether  Gallagher's  heirs  would  not  be  entitled  to  the  money, 
and  not  the  land. 

Judgment  affirmed. 

Subsequent  decisions  of  Pennsylvania,  referring  to  Seoit  v.  Oattoffber, 
are  Toeom  v.  MorrU,  3  PhiU  414;  Juvenal  v.  PaUerwn,  10  Pa.  8t  283; 
Hood  V.  FcUinestock,  1  Id.  477;  Bracken  v.  MiUer,  4  W.  &  &  107,  in  each  of 
which  the  principle  is  recognised  as  sound  that  the  possession  of  a  eeehti  que 
truei,  and  the  exercise  by  him  of  acts  of  ownership,  are  not  oonstroctiva 
notice  to  a  purchaser  of  the  legal  title  from  the  tmstee.  Upon  the  same 
proposition  this  case  is  cited  in  Flagg  v.  Mann,  2  Sunm.  515,  and  also;,  in 
BenUey  v.  PKelpa,  2  W.  &  M.  446;  and  Tt^  v.  TH{/te,  3  Id.  515. 

The  doctrine  of  the  principal  case  is  repudiated  in  PeU  v.  MeBtrojf,  36  GaL 
268,  276.  Judge  Sprague,  speaking  for  the  courts  says:  "In  the  case  of 
Scott  ▼.  OaUaglier,  14  Serg.  k,  E.  433,  relied  upon  by  appellants,  the 
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of  the  learned  judgo  who  delivered  the  opinion  of  the  oonrt  was  directed  to 
the  question  as  to  whether  possession  per  se  was  notice  to  a  sabseqnent  pnr* 
chaser  of  the  interest  of  the  ocoapant,  and  applies  to  all  parties  in  possession 
indiscriminately,  whether  strangers  to  or  directly  connected  with  the  title, 
as  evidenced  by  the  deed  relied  upon  by  the  purchaser.  We  are  unable  to 
appreciate  the  force  of  the  reasoning,  and  unwilling  to  adopt  the  conclusiona 
theref  ronif  announced  in  that  case.  Can  a  party  be  regarded  as  a  purchaser 
in  good  faith,  when  he  has  notice  of  a  fact  inconsistent  with  the  le^  effect  of 
his  vendor's  title,  and  fails  to  seek  an  explanation  of  such  inconsistent  fact 
from  the  source  most  likely  to  afford  it  ?  We  prefer  to  adopt  the  rational 
doctrine,  announced  by  Mr.  Justice  Selden,  in  delivering  the  opinion 
of  the  court  in  the  case  of  WUliarMon  v.  Broum^  15  N.  Y.  355.  Says  that 
learned  judge:  'The  true  doctrine  on  this  subject  is,  that  when  a  pur- 
chaser has  knowledge  of  any  fact,  sufficient  to  put  him  on  inquiry  as  to  the 
existence  of  some  right  or  title  in  conflict  with  that  he  is  about  to  purchase, 
he  is  presumed  to  have  made  the  inquiry  and  ascertained  the  extent  of  such 
prior  right,  or  to  have  been  guilty  of  a  degree  of  negligence  equally  fatal  to 
his  claim,  to  be  considered  as  a  bona  fide  purchaser.'  *' 

ComnBUcmns  Notigb  AmsiNa  vbom  Possvssioit. — See  Knox  ▼.  Thomp* 
tOMy  13  Am.  Deo.  246,  and  note. 


Gabdneb  V.  Ferbee. 

[16  Sbbobaiit  &  Bawlb,  28.] 

Ddgbabox  ow  Subxit. — A  request  made  by  the  widow  of  a  surety  ftm 
numths  after  the  latter*s  death,  to  the  obligee  of  a  bond,  to  sue  the  prin- 
cipal, will  not  discharge  the  administrator  of  such  surety. 

Thx  Surett,  or,  after  his  Drath,  his  Personal  Representative  alone, 
can  request  the  obligee  to  sue  the  principal;  and  the  obligee  may  treat 
the  request  of  the  widow  as  that  of  a  mere  stranger. 

iiZmiT  ov  Obliosb's  Duty. — The  obligee  is  bound  to  do  no  more  than  per- 
mit the  surety  to  manage  the  legal  responsibilities  of  the  parties,  so  as  to 
cast  the  burden  where  it  ought  to  be  borne;  and  if,  when  requested  to 
sue,  he  offers  the  bond  to  be  sued  on,  the  surety  who  refuses  such  offer 
will  not  be  discharged. 

Ebbob  to  the  common  pleas  of  Adams  county.  Action  on  a 
bond.  Ferree  brought  this  suit  against  Jacob  Gardner  and 
John  Wiseman,  administrators  of  Martin  Gardner,  deceased, 
on  a  joint  and  several  bond  given  by  Jacob  Gardner  and  Wil- 
liam Gardner;  and  a  verdict  was  given  for  the  plaintiff  below. 

A  short  time  before  his  death  Martin  Gardner  said  his  estate 
should  not  pay  the  bond,  as  he  was  only  bail,  and  that  pay- 
ment could  then  be  had  from  William  Gturdner,  the  principal. 
Some  time  after  the  death  of  Martin,  his  widow  called  upon 
Ferree,  and  told  him  that  her  husband  had  said  that  he  must 
push  William  Gardner  for  payment,  for  it  could  be  got  from 
liim  then;  and  if  he  did  not  do  so,  Martin's  estate  would  not 
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be  liable^  as  be  was  only  bail.  Ferree  told  ber  he  coald  not 
then  sue,  but  offered  her  the  bond,  and  told  her  to  sae,  which 
offer  ehe  refused.  Suit  was  afterwards  brought,  and  judgment 
had,  but  no  fieri  facias  issued.  On  a  judgment  obtained  the 
following  year  by  another  creditor  against  William  Oardner,  a 
fieri  facias  issued,  and  the  money  was  made.  There  was  evi- 
dence to  show  that  William  Gardner  had  his  personal  propertj 
about  him  until  it  was  sold  in  the  last  mentioned  suit. 

Stephens,  for  the  plaintiffs  in  error.  The  direction  of  a  surety 
on  his  death-bed  to  his  wife,  to  request  the  obligee  to  sue, 
oould  not,  if  executed  by  her,  discharge  the  bail.  The  author- 
ity of  the  wife  to  demand  that  suit  be  brought  was  not  reyoked 
by  the  husband's  death. 

Carothers,  for  the  defendant  in  error.  The  offer  to  allow  the 
wife  to  bring  suit  on  the  bond  rebutted  any  claim  to  a  particu- 
lar equity.  The  wife's  authority  terminated  on  the  death  of 
the  husband.  The  whole  matter  was  under  the  control  of  the 
administrators,  when  the  request  was  made  by  the  widow,  and 
they  were  the  only  persons  to  whose  requisitions  the  obligee 
was  bound  to  attend.  Besides,  there  was  an  interval  of  at  least 
five  months  between  the  death  of  Gardner  and  the  request  made 
by  the  widow. 

By  Court,  Gdson,  J.  Courts  of  equity  have  gone  to  an  ex- 
treme in  favor  of  sureties,  often  granting  relief  for  a  construc- 
tive equity,  the  existence  of  which  the  surety  himself  did  not 
even  suspect.  I  would  be  unwilling  in  cases  of  this  sort  to  go 
beyond  the  rule  in  Cope  v.  Smith,  8  Serg.  &  B.  110,  that  the 
surety  shall  be  exonerated  only  where  the  obligee  has  refused  to 
bring  suit,  or,  what  I  take  to  be  the  same  thing,  to  suffer  the 
surety  to  do  it  in  his  name,  after  a  positive  request  and  explicit 
declaration  by  the  surety  that  he  would  otherwise  hold  himself 
discharged.  The  reporter  has  added  a  query,  whether  the  surety 
would  be  discharged,  if  it  should  appear  that  the  insolvency  of 
the  principal  would  have  prevented  the  money  from  being  ob- 
tained, if  suit  had  been  brought  when  required.  Surely  not. 
A  surety  is  liable  at  law,  and  when  he  comes  into  equity,  he 
ought  to  show  a  substantial  ground  of  relief,  actual  injury,  and 
not  a  mere  possibility  of  injury  from  the  negligence  of  the 
obligee,  for  an  equity  can  arise  from  nothing  less. 

A  constructive  injury  can  give  rise  only  to  a  constructive 
equity,  which  is  insufficient  to  discharge  an  obligation  arising 
tiom  one  of  the  most  solemn  acts  known  to  the  law.    He  surely 
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ought  not  to  be  exonerated,  because  the  obligee  did  not  choose 
to  indulge  him  in  an  experiment  that  would  have  produced  no 
consequences.  He  ought  to  show  that  his  request  was  reason- 
able, and  that  he  was  depriyed  of  what  was  not  merely  a  specu- 
latiye  benefit.  In  the  court  below  no  difficulty  was  made  as  to 
this,  and  we  are  to  suppose  that  the  money  might  have  been 
obtained  from  the  principal.  But  it  appeared  the  surety  had 
declared  on  his  death-bed  that  his  estate  should  not  be  liable 
for  this  debt,  as  he  was  only  a  surety,  and  the  money  might  be 
had  of  the  principal;  that  some  time  after  his  death,  how  long 
is  not  stated  in  the  record,  but  it  is  agreed  to  have  been  about 
five  months,  his  widow  informed  the  obligee,  that  her  husband 
had  said,  "  he  must  push  William  Qardner,"  the  principal,  for 
that  the  money  could  be  got  from  him  then,  and  that  if  he  did 
not,  the  estate  of  her  husband,  who  was  only  a  surety,  would  be 
exonerated;  and  that  the  obligee  refused  to  do  so  then,  but 
offered  her  the  bond  with  permission  to  sue  in  his  name,  which 
she  declined.  I  intimate  no  opinion  of  the  court,  whether  such 
a  request  made  immediately  after  the  husband's  death,  but  be- 
fore the  widow  had  administered,  would  carry  with  it  the  au- 
thority which  the  husband  had  oyer  the  subject-matter  in  his 
life-time.  For  myself,  I  say  ifc  would  not.  A  man  can  exercise 
a  control  over  his  estate,  after  his  death,  only  by  the  instru- 
mentality of  a  testamentary  direction,  which  this  was  not;  and 
the  instant,  therefore,  that  the  surety  died,  the  right  to  stir  in 
the  matter  devolved  on  his  personal  representatives.  If  a  case 
should  occur,  in  which  it  would  be  necessary  to  act  before 
administration  could  be  obtained,  the  interest  of  the  widow  in 
behalf  of  herself  and  her  children,  would  be  a  sufficient  au- 
thority; but  she  is  entitled  to  administration  instantly.  Oer- 
tainly  she  would  have  no  authority,  after  administration  granted 
to  another.  I  am,  therefore,  of  opinion  the  obligee  might  con- 
sider her  as  a  stranger.  But  I  have  the  authority  of  the  whole 
court  in  saying,  that  under  the  circumstances  of  the  case,  the 
request  came  too  late;  and  that  at  so  distant  a  period,  the 
obligee  might  disregard  the  request  of  any  one  but  the  legal 
representative.  And,  besides,  the  offer  to  permit  the  widow  to 
use  the  bond  in  any  way  she  might  think  beneficial  to  her  hus- 
band's estate,  would  effectually  rebut  any  equity  that  might 
otherwise  have  arisen.  If  she  be  considered  competent  to  act 
in  the  matter  at  all,  she  must  be  considered  so  for  every  pur- 
pose. Now,  what  more  can  be  required  than  to  invest  the 
surety  with  means  in  the  power  of  the  obligee.    The  surety 
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does  not  stand  on  the  ground  of  a  legal  advantage,  bat  the 
obligee  does,  and  he  is  not  bound  to  do  a  single  act  to  assist  the 
surety,  when  the  surety  can  help.himself ;  it  being  his  duty  only 
to  permit  the  surety  to  manage  the  legal  responsibilities  of  the 
parties,  so  as  to  cast  the  burden  where  it  ought  to  be  borne. 
The  offer  of  the  plaintiff,  therefore,  furnished  a  decisive  objeo- 
tion  to  the  equity  set  up;  and  waiving  other  considerations,  the 
plaintiff  was  on  that  ground  entitled  to  recover. 

TiLGHiCAN,  G.  J.,  being  indisposed,  did  not  sit. 

Judgment  affirmed. 

Cited,  approved  and  followed  by  the  ooart  in  Erie  Bank  v.  OibsoHf  I  Watti, 
147;  also  cited  in  Harvey  v.  Turner,  4  Bawle,  234;  CfreenawaU  v.  Krdiar,  8 
Pa.  St.  267;  Stark  v.  FvUer,  42  Id.  323;  and  in  Higerty  t.  Higerty,  1  Fhila. 
233,  in  sapport  of  the  role  that  a  sorety,  in  order  to  discharge  himself  from 
liability  by  requesting  the  creditor  to  sue  the  principal,  most  aooompany 
inch  request  with  an  explicit  declaration  that,  unless  suit  is  brou^^ti  he  will 
ooQsider  himself  discharged. 

DiscHABOX  OF  SintETT. — Pain  V.  Packard,  7  Am.  Dec  369,  and  note  870| 
King  v.  Baidvfin,  8  Id.  415,  and  note  424;  nayes\.  Ward,  Id.  664;  Cope  v. 
amiik,  11  Id.  682,  and  note  689;  Huni  v.  Bridgham,  13  Id.  468. 
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Tmi  Bboobd  of  a  Bbcovxrt  by  the  Witx,  in  an  Aonoir  of  GovnrAm 

« 

against  the  executors  of  the  husband  is  not  admissible  in  evidenoe  under 
the  plea  of  release  of  dower  in  an  action  of  dower  brought  by  her. 

DMfnarivg  AcKNowLEDaMBNT  OF  Deed  bt  a  Mabbied  Woican. — Where 
it  does  not  appear  from  the  certificate  of  acknowledgment  of  a  deed  by 
a  married  woman  that  the  contents  of  the  deed  were  made  known  to 
her  by  the  officer  taking  the  acknowledgment^  or  that  she  did  in  fact 
know  them,  her  acknowledgment  is  incurably  defective^  and  does  not 
bar  her  dower. 

AoTB  Passed  to  Cube  Defbots  ik  AcKKOWLXDOicaNT  of  deeds  by  married 
women  are  constitutional;  but  such  acts  do  not  afifeot  jadgmsnts  na- 
dered  prior  to  their  passage. 

Pabol  Evidence  is  Inadmtsstble  to  Supply  Defbcis  in  a  oertifioate  of  ac- 
knowledgment, except  in  cases  of  fraud,  collusion  or  forgery. 

Evidence  of  the  Annual  Value  of  Land  of  which  the  husbaad  did  not 
die  seised  is  not  admissible  in  an  action  of  dower. 

Ebbob  to  the  common  pleas  of  Peny  couniy.    Dower.    Tbe 
opixiion  states  the  case. 

Alexander,  for  the  plaintiff  in  error. 

OaraiherB,  for  the  defendant  in  error. 
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Bj  Court,  TnjQiBMAS,  C.  J.  This  was  an  action  of  dower 
brought  by  Margaret  Barnet,  widow  of  Thomas  Barnet,  against 
Frederick  Barnet,  the  plaintiff  in  error.  The  defendant  pleaded 
a  release  of  dower  by  the  plaintiff,  who  replied  that  she  had 
not  given  a  release,  and  on  this  issue  was  joined. 

The  first  error  assigned  is  in  the  rejection  of  a  record  offered 
in  evidence  bj  the  defendant,  in  an  action  of  covenant  brought 
by  the  demandant  against  the  executors  of  her  late  husband,  on 
oertain  articles  of  agreement  executed  previous  to  their  mar- 
riage, by  which  the  husband  covenanted  that  in  case  he  and 
his  intended  wife  should  live  together  ten  years,  he  would  pay 
her  four  huudred  dollars.  In  this  action  damages  were  recov- 
ered for  breach  of  Thomas  Bamet's  covenant  in  not  paying  the 
four  hundred  dollars.  This  evidence  was  rightly  rejected  for 
several  reasons.  It  had  no  relation  to  the  issue  joined,  viz., 
release  of  dower,  or  no  release  by  the  demandant.  It  did 
not  purport  to  be  a  release,  nor  had  it  any  resemblance  to  one, 
nor  did  it  contain  any  agreement  on  the  part  of  the  demandant 
to  accept  the  four  hundred  dollars  in  satisfaction  of  dower.  If 
the  husband  had  died  within  the  ten  years,  and  his  wife  had 
survived  him,  she  would  have  taken  no  money  by  this  agree- 
ment, and  thus  according  to  the  construction  contended  for  by 
the  defendant,  she  would  have  lost  both  dower  an>I  money. 
There  was  no  error,  therefore,  in  rejecting  this  evidence. 

The  second  error  is  the  opinion  given  by  the  court,  that  the 
acknowledgment  of  a  deed  from  Thomas  Barnet,  deceased,  and 
his  wife,  the  demandant,  for  the  conveyance  of  the  land  in  which 
dower  is  now  claimed,  was  defective  so  far  as  concerned  the  wife, 
and  not  sufficient  to  bar  her  of  her  dower.  It  does  not  appear 
by  the  certificate  of  this  acknowledgment  that  the  contents  of 
the  deed  were  made  known  to  the  wife,  by  the  justice  who  took 
her  acknowledgment,  or  that  she  did,  in  fact,  know  them.  It 
has  been  expressly  decided  by  this  court  that  this  is  an  incurable 
defect,  and,  therefore,  the  opinion  of  the  court  below  was  right. 
Since  the  judgment  in  this  case  in  the  court  of  common  pleas, 
an  act  of  assembly  has  been  passed  for  curing  defects  in  the 
acknowledgment  of  deeds  by  married  women.  Had  this  act  been 
passed  before  the  judgment  below,  it  would  have  cured  the  de- 
fect above  mentioned  in  the  demandant's  acknowledgment,  and 
there  would  have  been  error  in  the  court's  opinion.  It  is  our 
unanimous  opinion  that  there  is  nothing  unconstitutional  in  this 
act  of  assembly,  but  it  is  also  our  unanimous  opinion  that  it  does 
not  extend,  by  retrospect,  to  render  a  judgment  erroneous  which 
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waa  entered  before  its  passage.  The  question  now  to  be  decided 
is,  whether  there  was  error  in  the  judgment  below  at  the  time  it 
was  rendered,  and  we  are  of  opinion  there  was  not. 

The  third  error  assigned  is  in  the  rejection  of  parol  evidence 
offered  by  the  def  endant^  to  prove  that  when  the  demandant  made 
her  acknowledgment,  she  knew  the  contents  of  the  deed,  and  re- 
ceived eight  dollars  from  Frederick  Bamet  for  executing  thedeed; 
that  such  evidence  was  inadmissible,  was  decided  by  this  court  in 
the  case  of  WaUon  v.  Baiiey  [2  Am.  Dec.  462].  There  may  be  cases 
of  gross  fraud,  in  which  parol  evidence  would  be  received,  unless 
the  land  had  passed  into  the  hands  of  a  purchaser  for  valuable 
consideration,  without  notice  of  the  fraud.  I  have  known  two 
cases  of  forged  deeds,  where  the  justice  who  took  the  acknowl- 
edgment was  imposed  on  by  a  person  who  assumed  the  name  of 
the  supposed  grantor.  There  parol  evidence  was  received,  and 
so  I  think  it  would  admissible  to  prove  collusion  between  the 
husband  and  the  justice,  in  consequence  of  which  it  was  falsely 
certified  that  the  wife  had  appeared  and  made  an  acknowledg- 
ment, such  as  is  required  by  law;  but  there  was  nothing  like 
fraud  in  the  evidence  offered  by  the  defendant.  Its  object  waa 
to  prove  that  the  certificate  of  the  justice  did  not  contain  the 
whole  truth,  and  comes  exactly  within  the  principle  of  Waison 
V.  Bailey. 

The  fourth  and  last  error  is  in  the  rejection  of  evidence  of* 
f ered  by  the  defendant,  to  prove  the  annual  value  of  the  land. 
This  evidence  was  improper.  The  demandant  claimed  no 
damages,  because  her  husband  did  not  die  seised.  For  what 
purpose,  then,  was  the  annual  value  to  be  inquired  into  ?  When 
the  demandant  takes  out  a  writ  of  seisin,  she  will  be  entitled  to 
one,  third,  according  to  the  value  of  the  land  at  the  time  it  waa 
aliened  by  her  husband.  The  inquest  must  see  to  that,  and 
the  court  has  sufficient  control  over  their  proceedings  to  protect 
the  defendant  from  wrong. 

It  is  the  opinion  of  the  court  that  the  judgment  should  be 
affirmed,  and  the  record  is  to  be  remitted  to  the  court  of  oom- 
mon  pleas,  in  order  that  such  further  proceedings  may  be  had 
as  are  agreeable  to  law. 

Judgment  affirmed. 

CovsTrrunoNALrnr  or  Acts  Vaudatino  Comtbaois  aitd  Dibds  of  Mam* 
BIKD  WoiCEir.— Although  retrospeotiye  statates  are,  in  geneni,  regarded  «■ 
onooDBtitational,  yet  when  they  are  remedial  in  their  nature^  when  they  do 
not  distnrb  vested  rights,  or  impair  the  obligation  of  oontraets,  and  go  only 
to  confirm  ri^^ts  already  existing,  by  oaring  defeots  of  eaceontion  and  giving 
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the  measDB  of  enloieiiig  criiitiBg  obligatioiis,  sach  statutes  bave  been  sus- 
tained when  they  are  "  dearly  Just  and  reasonable,  and  condnoive  to  the 
general  welfsre:**  1  Kent's  Oom.  465;  fftpbum  v.  Cfuris,  7  Watts,  300;  Staie 
V.  Newark^  3  Datoh.  186;  ChetmU  v.  Shane's  Lessee,  16  Ohio,  699;  Foster  ▼. 
The  Essex  Bani,  16  Mass.  246;  Clarke  v.  MeCreary,  20  Miss.  347;  Taie  ▼. 
StooUaifoos,  16  Seig.  &  B.  35,  post;  Ooshen  v.  SiomngUm,  4  Conn.  209;  S.  0., 
10  Am.  Bea  121;  Dairs  v.  The  StaU  Bank,  7  Ind.  316;  Savings  Bank  ▼. 
^tfeiH  28  Conn.  97;  Bridgeport  v.  HtMeU,  6  Id.  237;  ifatAer  y.  Chapman, 
6  Id.  66;  Norton  v.  Pettibone,  7  Id.  319;  iSfavin^«  Bank  v.  J}a<e«,  8  Id.  606. 
"On  the  same  principle  le^slative  acts  validating  invalid  contracts  have 
been  sostained.  When  theee  acts  go  no  farther  than  to  bind  a  party  by 
a  contract  which  he  has  attempted  to  enter  into,  bat  which  was  invalid  by 
resson  of  some  personal  inability  on  his  part  to  make  it,  or  through  neglect  of 
some  legal  formality,  or  in  consequence  of  some  ingredient  in  the  contract 
forbidden  by  law,  the  question  which  they  suggest  is  one  of  policy  and  not 
of  constitational  power:"  Gooley  on.  Const.  Tim.,  374;  Cfrim  v.  Weissenberg, 
67  Pa.  St.  433;  Woodrt{fy.  Seruggs,  27  Ark.  26. 

Acoordin^y  it  has  been  held  that  acts  passed  for  the  purpose  of  caring 
defects  in  the  acknowledgments  of  deeds  by  married  women  are  consti- 
tutional, although  they  extend  to  deeds  acknowledged  previous  to  their 
paassge:  Chesmtt  v.  Shane^s  Lessee,  16  Ohio^  699;  Mercer  v.  Watson,  1  Watts, 
330;  Watson  v.  Mercer,  8  Pet  88;  SatterUe  v.  Matthewson,  2  Id.  880;  Tate  ▼. 
Stooltsifoos,  16  Serg.  ft  R.  36,  post;  Underwood  ▼.  LiUy,  10  Id.  101;  DuloMy 
V.  Tilghman,  6  Gill  ft  J.  461;  Lycoming  v.  Union,  16  Pa.  St.  171.  So  acts 
have  been  sustained  that  validated  deeds  and  other  contracts  of  married 
women,  which  were  imperfectly  executed  under  the  law  as  it  existed  at  the 
time  when  they  were  made:  Ooshom  v.  PnrceU,  11  Ohio  St.  641 1  Denized  v. 
Waldie,  30  CaL  139.  In  the  latter  case  the  court  said:  "  The  act  in  questioR 
does  not  divest  the  plaintiff  of  her  title  to  the  land  in  controversy.  On  the 
oontrary,  it  gives  effect  to  the  contract  made  by  her  fairly  and  in  good  faith, 
by  which  she  intended  but  failed  to  pass  the  title  to  another  merely  because 
the  proper  legal  forms  were  not  observed.  The  same  will  which  prescribed 
those  forms  has  said  that  a  non-oompliance  therewith  shall  be  waived  or  ex- 
ensed,  and  the  act  held  valid  notwithstanding,  and  we  find  no  constitutional 
impediment  in  the  way."  In  Watson  v.  Mercer,  8  Pet  88^  the  court,  after  dis- 
cussing the  constitutionality  of  the  act  under  consideration,  expressed  the 
following  as  its  opinion:  "So  far,  then,  as  it  has  any  legal  operation,  it  goes 
to  oonfiim,  snd  not  to  impair  the  contracts  of  the  femes-covert.  It  gives  the 
very  effisot  to  their  acts  and  contracts  which  they  intended  to  give^  and 
which,  from  mistake  or  accident,  has  not  been  effected." 

The  oonstitutionality  of  this  class  of  acts  has  been  constantly  assailed  on 
the  ground  that  they  interfere  with  vested  rights:  Lycoming  v.  Union  Bank, 
15  Pa.  St  171;  Laner.  Kelson,  79  Id.  407;  Tater.  StooUrfoos,  16  Sexg.  ft 
B.  35,  posL  In  answering  this  objection,  Duncan,  J.,  in  delivering  the 
opinion  of  the  court  in  the  case  last  cited,  says:  '*  I  will  just  add  that 
it  is  an  abuse  of  terms  to  contend  that  this  is  an  act  divesting  vested 
rightSb  Such  acts  would  be  odious  and  unjust,  as  well  as  unconstitutional; 
for  it  is  not  intended  by  a  vested  right  that  it  shall  be  a  right  to  do  wrong; 
to  take  advantage  of  a  mere  slip  in  form,  where  the  transaction  is  a  bona  fids 
one;  and  to  avoid  an  honest  conveyance,  fairly  acknowledged,  in  the  handa 
of  an  innocent  purchaser."  It  is  not  an  easy  matter  to  determine  from  the 
decisions  what  are  vested  rights:  See  note  to  Ooshen  v.  Stomngton,  10  Am» 
Dee.  134^  and  cases  there  cited.    Courts  do  not  regard  retrospective  statutes 
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of  any  kind  with  favor.  In  Joumeay  v,  Gibsov,  56  Pa.  Si.  57,  the  court  said. 
**  Sn<di  legislative  acts  are  sostainable  only  because  they  are  supposed  not  it 
operate  upon  the  deed  or  contract  changing  it,  bat  upon  the  mode  of  prool 
It  must  be  admitted  that  they  often  prodace  very  harsh  results:"  1  Kent's 
Com.  455,  456;  Smith's  Com.  on  Stat,  and  Const.  Law,  sec  267;  Sedgwick 
on  Stat,  and  Const  Law,  193;  Hedger  v.  Sennaker,  3  Mete.  (Ey.)  255l 
Courts  will  not  construe  statutes  as  intended  to  have  retrospective  operation, 
unless  such  intention  is  clearly  manifested  by  the  terms  of  the  statutes  them- 
selves: Briggs  v.  Hubbard^  19  Vt.  86.  The  invalid  contract  which  a  statute 
can  validate  must  be  one  that  the  parties  could  lawfully  enter  into  at  the 
time  it  was  made,  which  would  have  been  valid  except  for  some  defect  in  its 
execution,  and  which  did  not  interfere  with  any  vested  right.  '*  Perhaps  the 
true  limit  of  the  curative  power  of  the  legislature,  as  gathered  from  all  the 
authorities  and  sanctioned  by  principle,  is,  or  ought  to  be,  that  it  can  reach 
things  voidable  only,  not  void;  defects  of  execution  only,  not  of  authority  or 
jurisdiction:"  Kimball  v.  RostndaU,  42  Wis.  407;  Grovt  v.  Tod,  41  Md.  633; 
Meighen  v.  Strong,  6  Minn.  177;  Orton  v.  Norman,  23  Wis.  102;  RouUong  v. 
Wojf,  35  Mo.  174;  Alabama  Life  Ins.  Co,  v.  Boykin,  38  Ala.  510;  BuasfU  v. 
Bumaey,  35  BL  362;  TiUon  v.  Swift,  40  Iowa,  78;  BenneU  v.  Fisher,  26  Id. 
497;  Boston  v.  Cummings,  16  Ga.  102;  Commissioners  of  Sedgwick  Co,  v. 
Bunker,  16  Kan.  498.  And  '*  the  operation  of  these  cases  must  be  carefully 
restricted  to  the  parties  to  the  original  contract,  and  to  such  other  persons 
as  may  have  succeeded  to  their  rights  with  no  greater  equities:"  Cooley  on 
Const.  Lim.  378;  Brinton  v.  Seevers,  12  Iowa,  389;  Thompifon  v.  Morgan,  6 
Minn.  292;  Mdglten  v.  Strong,  Id.  177;  GameU  v,  Stockton,  7  Humph.  84. 

On  the  question  of  the  constitutionality  of  acts  validating  defective  ac- 
knowledgments of  deeds,  the  principal  case  is  cited  with  approval  in  Mercer 
V.  Waison,  1  Watts,  356;  Lycoming  v.  Union,  15  Pa.  St  171;  Skoenberger  v. 
The  School  Directors,  32  Id.  37;  Slionk  v.  Brown,  61  Id.  327;  Weister  v.  Hade, 
62  Id.  480;  Watson  v.  Mercer,  8  Pet  109;  Dentzel  v.  Waldie,  30  CaL  144. 
Bellows,  J.,  in  Bich  v.  Flanders,  39  N.  H.  304,  says  the  doctrine  of  Bamet  v. 
Bamet,  is  contrary  to  that  held  by  the  courts  of  New  Hampshire.  *To  the 
point  that  parol  evidence  is  not  admitted  to  prove  that  the  certificate  did  not 
contain  the  whole  truth,  it  is  cited  in  Jamison  v.  Jamison,  3  Whart  469;  that 
parol  evidence  may  be  received  for  the  purpose  of  proving  forgery,  fraud,  or 
collusion,  in  Loudeti  v.  Blytfie,  16  Pa.  St  541;  that  the  demandant  is  entitled 
to  one  third  only  of  the  value  of  the  land  at  the  time  of  the  alienation  by 
the  husband,  where  the  latter  did  not  die  seised,  in  Benner  v.  Evans,  3  Pa. 
466. 

PaBOL  EvIDBKGB  I'D  VABT  CkBTDTIOATE  of  ACEKOWLSDGICERT:   Smith  T. 

Ward,  I  Am.  Deo.  80,  and  note;  Watson*s  Lessee  ▼.  Bailey,  2  Id.  462;  Jotif^ 
dan  ▼.  Jourdan,  11  Id.  720. 


Dougherty  v.  Sntdeb. 

[15  SBBOKAin  ft  Bawls.  M.] 
A  COHTBACT  BETWEEN  HuSBAND  AND  WlTE,  MADE  IS  LOXTUBZAITA*  and  Valid 

by  its  laws,  will  be  enforced  in  Pennsylvania  against  the  husband's  ex- 
ecutors. 
Law  of  Fobeion  Countrt,  how  Proved. — The  unwritten  law  of  a  foreign 
eountry  may  be  proved  by  the  testimony  of  persons  learned  in  the  laws 
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of  sacli  country;  and  foreign  laws,  if  not  shown  to  be  in  writing,  may 

be  proved  in  like  manner. 
An  Ezboutob  who  Yoluntabilt  Pats  Lboacdes  within  the  year,  without 

takisjc  a  refunding  bond,  is  guilty  of  a  devcutavU, 
DoKKXLK  OF  WiFB.^A  wife  cannot  be  a  citisen  of  a  state  different  from 

that  in  which  her  husband  resides,  so  as  to  enable  her  to  sue  in  the 

United  States  oonrts. 
A  WiVB  CAN  NOT,  IN  Qeneral,  Sub  heb  Hubbanb  in  Pennsylvania.    She 

has,   therefore,  six  years  from  his  death,  within  which  to  bring  suit 

against  his  executors. 
Tax  BiOHT  OF  A  Fbkb-ooysbt,  to  Sub  heb  Husband,  is  merely  suspended 

during  the  coYertnre,  but  is  not  destroyed.    She  may  therefore  sue  his 

executors  after  his  death. 

Thb  case  was  tried  at  niai  prius  before  Duncan,  J.,  and  a 
yerdict  giyen  in  favor  of  the  plaintiff  for  nine  thousand  five 
hundred  dollars,  and  the  jury  found  assets  in  the  hands  of  the 
defendants,  amounting  to  five  thousand  one  hundred  and 
twenty  dollars.  The  defendant  now  obtained  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted,  and  filed  the  fol- 
lowing reasons:  1.  Because  the  plaintiff  was  permitted  to  prove 
by  parol  the  law  of  Louisiana  in  1791,  then  a  Spanish  province, 
in  relation  to  contracts  made  between  husband  and  wife,  with- 
out first  showing  such  law  to  be  unwritten  law;  2.  Because 
plaintiff  was  permitted  to  prove  the  written  law  of  Louisiana  in 
1791,  in  reference  to  such  contracts,  by  parol  testimony;  3. 
Because  the  judge  charged  the  jury  that  no  length  of  time 
whatever  was  su£Scient  in  this  case  to  raise  a  presumption  of 
payment,  for  the  time  would  not  begin  to  run  during  the 
plaintiff's  coverture,  and  the  suit  was  brought  within  six  years 
after  discoverfcure;  4.  Because  it  appears  from  eyidence  dis* 
coyered  since  the  trial  that  the  sum  lent  was  only  fifteen  hun- 
dred dollars,  and  not  seven  thousand  dollars;  5.  Because  from 
the  letters  of  the  plaintiff  to  the  executor  before  he  paid  the 
legades  he  was  not  guilty  of  a  devantavU  in  making  the  pay- 
ments; 6.  Because  the  jury  allowed  six  per  cent,  interest  when 
the  legal  rate  in  Louisiana  is  five  per  cent.;  7.  Because  the 
plaintiff  never  having  resided  out  of  Louisiana  since  her  mar- 
riage, and  her  husband  never  having  resided  in  Louisiana  since 
1791,  she  had  the  right  to  sue  him  in  his  life-time,  notwithstand- 
ing the  coverture,  and  is,  therefore,  barred  by  the  statute  of 
limitations;  8.  Because  the  plaintiff  can  not  maintain  this 
action  against  executors. 

The  other  facts  are  stated  in  the  opinion. 

Furdon  and  Chauncey,  for  the  defendant. 
Duponceau,  for  the  plaintiff. 
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By  Courts  Dukgan,  J.  This  is  a  brief  oatline  of  the  eaoso  of 
action.  The  plaintiff^  a  widow  lady,  resident  in  New  Orleans, 
possessed  of  considerable  real  and  personal  estate,  intermarried 
in  1791,  with  George  Dougherty,  the  testator,  a  man  then  in 
rather  indigent  circumstances.  He  cohabited  with  her  a  few 
months,  and  in  September,  1791,  obtained  from  her  seven  thou- 
sand dollars,  for  which  he  gave  her  the  following  instrument  of 
writing: 

"  Je  soussignd,  en  presence  de  temoins,  reconnois  avoir  refu 
de  ma  femme  la  somme  de  sept  mille  piastres,  qu'elle  me  confie 
pour  aller  faire  une  pacotille  a  Philadelphie,  et  revenir  de  suite, 
ayant  charg6  la  dite  somme  de  sept  mille  piastres  k  bord  da 
balaou,  Espagnol,  le  Saint  Joseph,  Gapitaine  Bordos,  sur  lequel 
balaou  je  suis  passager.  Je  lui  donne  la  presente  reconnoisance 
comme  6tant  sa  propriety,  afin  qu'elle  puisse  redamer  la  dite 
somme  de  sept  mille  piastres  du  capitaine  ou  de  mes  parents  k 
Philadelphie,  en  cas  que  je  viendrais  i  mourir,  k  Dieu  me  plaise. 
A  la  Nouvelle  Orleans,  le  26  Septembre,  1791.  George 
Dougherty. 

"  Jn.  Dupuy,  P.  Pacquetet/' 

Translation:  '*  I,  the  underwritten,  in  the  presence  of  wit- 
nesses, acknowledge  to  have  received  of  my  wife  the  sum  of 
seven  thousand  dollars,  which  she  intrusts  me  to  go  and  pur- 
chase an  adventure  at  Philadelphia,  and  return  immediately, 
having  shipped  the  said  sum  of  seven  thousand  dollars  on  board 
the  Spanish  schooner  St.  Joseph,  Captain  Bordos,  in  which 
schooner  I  am  a  passenger.  I  give  her  the  present  acknowledg- 
ment, as  being  her  property,  in  order  that  she  may  claim  the 
said  sum  of  seven  thousand  dollars  of  the  captain  or  of  my  re* 
lations  at  Philadelphia,  in  cat»e  I  should  happen  to  die,  which 
God  forbid.  New  Orleans,  twenty-sixth  September,  1791. 
George  Dougherty. 

"  Jn.  Dupuy,  P.  Pacquetet." 

He,  immediately  after  this,  sailed  for  the  United  States,  and 
came  to  Philadelphia,  where  he  resided  until  his  death,  in  1820. 
He  made  a  will  by  which  he  bequeathed  to  his  wife  one  third 
part  of  the  rents  and  profits  of  his  real  estate,  and  the  residiia 
of  his  estate  he  gave  to  his  sisters.  Some  time  after,  but  within 
a  year  after  his  death,  the  plaintiff  brought  this  action  to  re- 
cover the  seven  thousand  dollars.  It  did  not  appear  that  after 
he  left  New  Orleans,  he  had  any  communication  or  correspond* 
ence  with  his  wife;  for  in  his  will,  he  states  he  does  not  know 
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whether  she  is  aliye  or  dead.  Taking  into  view  the  substance 
of  the  counts  in  the  declaration,  it  was  an  assumpsit  for  money 
lent  to  the  husband  by  the  wife  in  the  common  form,  and  for 
money  advanced  to  him  to  be  paid  on  his  death.  The  plaiotifit 
claims  the  original  sum,  with  interest  from  the  commencement 
of  the  action.  Besides  the  proof  by  the  written  document,  the 
plainti£f  proved  the  advance  of  this  money  by  the  deposition  of 
two  witnesses.  The  defendant  pleaded  non-^uisumpsit  and  non^ 
asaumpsU  infra  sex  annoa,  and  payment.  To  the  plea  of  the 
statute  of  limitations  the  plaintiff  replied  that  she  was  beyond 
sea,  and  skfeme-coveri.  Bejoinder  that  she  was  not  beyond  sea; 
that  she  was  the  wife  of  George  Dougherty  at  the  time  the 
money  was  received,  and  continued  such  until  his  death.  It 
was  agreed  that  the  defendant  should  have  the  full  benefit  of 
all  objections  to  this  plea  of  coverture,  as  if  he  had  specially 
demurred.  There  was  a  plea  of  deficiency  of  assets.  The 
plaintiff  offered  to  prove  by  a  witness,  William  Ganonge,  an 
advocate  of  Louisiana,  stating  his  knowledge  of  the  law  of 
Louisiana,  before  and  after  its  cession  to  the  United  States,  in 
the  year  1791,  and  generally  when  that  colony  was  under  the 
dominion  of  the  king  of  Spain,  and  who  is  likewise  conversant 
in  the  laws  which  have  been  enacted  under  the  territorial  and 
state  government,  that  by  such  writing  the  wife  might  legally 
contract  with  her  husband  for  such  property  as  she  held  in  her 
paraphernal  right;  and  that  all  her  property  was  paraphernal, 
except  that  which  was  settled  by  marriage  contract,  which  was 
dotal.  That  by  those  laws  she  could  lend  it  or  let  him  have  the 
use  of  it.  That  there  was  nothing  in  the  Spanish  laws  in  any 
way  to  invalidate  such  contracts,  but  on  the  contrary,  they  were 
valid,  and  that  as  well  by  the  old  Spanish  laws  as  by  the  laws 
now  in  force,  the  wife  had  at  the  time  of  the  dissolution  of  the 
marriage  an  action  against  the  husband  or  his  heirs,  for  the 
restitution  of  all  the  property  which  she  brought  in  marriage, 
either  dotal  or  paraphernal,  and  which  the  husband  may  have 
had  the  use  of,  and  that  to  that  effect  the  law  raises  and  gives 
to  the  wife,  or  her  heirs,  a  mortgage  on  the  property  of  her 
husband. 

This  evidence  was  objected  to  on  the  ground  that  it  was  to 
prove  the  laws  of  a  foreign  country  by  parol.  No  allegation  was 
then  made  that  the  law  was  founded  on  written  edicts  or  that 
it  was  other  than  the  unwritten  law  of  the  country.  I  admitted 
the  evidence,  reserving  the  points,  and  the  first  matter  to  be 
decided  is,  whether  this  was  competent  evidence.    Our  courts 
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are  not  bound  to  notice  the  laws  of  Spain.  The  way  of  prov- 
ing foreign  laws,  is  bj  admitting  them  to  be  proved  as  facts, 
and  the  court  must  assist  the  jury  in  ascertaining  what  the  fact 
is:  Mostyn  v  Fabrigaa,  1  Oowp.  145.  The  unwritten  laws  must 
be  proved  by  the  testimony  of  persons  acquainted  with  them, 
by  public  history,  or  by  cases  decided.  But  an  edict  registered 
must  be  proved  by  a  copy  under  the  national  seal,  or  by  a 
sworn  copy  collated  by  a  witness,  and  in  this,  as  well  as  in 
every  other  case  of  trial  of  fact,  the  best  evidence  which  the 
nature  of  the  case  will  admit  of  must  be  produced;  that  is,  the 
evidence  in  the  power  of  the  party  producing  it.  This  rule  of 
evidence  applies  to  foreign  laws,  as  it  does  to  the  other  facts: 
Church  V.  Hubbard,  2  Cranch,  236.  Thus,  one  may  prove  by 
parol  a  contract,  but  if  it  be  shown  to  be  in  writing,  the  writing 
must  be  produced.  When  this  evidence  was  received,  ther3 
was  not  a  suggestion,  much  less  any  proof,  that  the  law  stated 
by  Mr.  Canonge  was  other  than  the  unwritten  law  of  the  coun- 
try. These  laws  are  generally  difficult  of  proof.  It  would  be 
a  very  expensive  matter  to  prove  them  by  copies  authenticated. 
It,  therefore,  shall  reasonably  fall  on  the  party  objecting  to  the 
parol  proof  to  show  that  the  law  was  a  written  edict  of  the 
country.  Season  and  public  convenience,  the  just  administra- 
tration  of  the  law,  require  this.  We  need  not  go  abroad  and 
look  for  decisions  in  other  countries,  for  it  was  decided  in  the 
highest  court  in  our  own  country,  in  Livingston  v.  Maryland  Ins. 
Co.,  6  Cranch,  274,  that  if  foreign  laws  are  not  proved  to  have 
been  in  writing,  public  edicts,  they  may  be  proved  by  parol. 
There  can  be  no  difference  whether  it  be  a  law  regulating  trade, 
or  a  law  on  any  other  subject;  the  rule,  from  its  nature,  is  uni- 
versal. It  is,  therefore,  the  opinion  of  the  court  that  this  evi- 
dence was  properly  admitted. 

This  disposes  of  the  first  and  second  reasons  assigned  aa 
causes  for  a  new  Irial.  But  if  the  defendant  now  had  shown  a 
written  law  of  Spain,  an  edict  different  from  the  law  as  stated 
by  Mr.  Ganonge's  deposition,  which  proved  that  the  defendant 
had  been  injured,  and  that  that  had  been  received  as  the  law 
which  was  not  the  law;  this  would  have  been  good  ground 
for  granting  a  new  trial.  After  this  evidence  had  been  re- 
ceived, Mr.  Duponceau,  counsel  for  the  plaintiff,  produced  the 
Digest  of  the  Civil  Law  of  Louisiana,  published  by  the  legisla- 
ture in  1808,  not  for  the  purpose  of  proving  that  the  law,  with 
respect  to  the  rights  of  married  women,  was  law  of  positive 
enactment;  but  to  show  that  it  was  the  law  before  the  ceaaion 
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of  Louisiana  to  the  United  States;  not  that  it  was  then  first 
enacted.  And  the  book  clearly  proved  this;  for  that  book  does 
not  purport  to  be  original  enactments,  but  a  digest  of  the  whole- 
body  of  civil  law;  a  codification,  not  new  enactments.  Bat  a 
Spanish  work  is  produced,  which  the  defendant  says  does  prove 
that  it  was  the  law — ^the  written  law,  or  edicts.  The  book  is 
called  BecopHacion  de  laa  indies.  It  does  contain  chapters  on 
espousals,  and  some  incidents  of  marriage;  but  his  counsel  did 
not  pretend  another  law,  another  edict  on  this  subject  variant 
from  the  law  as  stated  from  Mr.  Canonge.  In  truth  and  in  fact, 
the  laws  as  stated  by  that  gentleman  to  have  existed  in  New  Or* 
leans  in  1791,  and  ever  since,  I  take  to  be  the  Boman  civil  law;  for 
the  law  as  he  stated  it,  was  precisely  as  in  the  digest  of  1808,  and 
the  Napoleon  code;  so  that  it  is  nothing  more  than  a  compila- 
tion. In  pages  385,  396,  the  law  of  Louisiana  is  given  on  this 
subject  nearly  in  the  words  of  Mr.  Canonge  and  the  Napoleon 
code.  Mr.  GrifiSth  states,  in  the  third  volume  of  his  Register, 
674,  this  digest  of  the  civil  law  to  be  now  in  force  in  Louisiana; 
and  in  the  Appendix  (page  700),  that  this  digest  was  chiefly 
modeled  on  the  civil  law;  in  some  respects  raised  by  local 
usages  and  territorial  acts,  passed  at  the  time  of  its  compilation; 
by  which  laws  New  Orleans  was  regulated  at  the  time  of  its 
cession. 

But  there  seems  to  be  a  difference  of  opinion.  The  late  pres- 
ident JefiEerson,  in  his  pamphlet  on  the  Batture,  says  they  were 
the  laws  of  France,  and  when  Spain  obtained  possession  in  1769, 
the  changes  introduced  were  chiefly  in  organizing  the  govern- 
ment, but  little  in  jurisprudence.  In  pages  twenty-three  and 
twenty-four  he  asserts  that  the  great  system  (p.  21)  which  reg- 
ulates property,  the  rights  of  persons  or  things,  was  the  French 
law;  and  the  Spanish  law  leaves  the  rights  of  the  people  un- 
touched.' This  is  denied  by  Mr.  Livingston,  in  his  answer  to 
the  pamphlet,  who  contends  that  the  Becopilacion  or  Digest  of 
the  Laws  of  Castile  and  the  Indies,  is  the  system.  Chancellor 
Kent,  in  his  commentaries  on  the  laws  (p.  421),  observes  that 
the  great  body  of  the  Boman  and  civil  law,  as  well  in  some  of 
the  European  coxmtries,  as  in  the  new  states  of  Spanish  America, 
in  the  province  of  Lower  Canada,  and  in  one  of  the  United  States, 
liouisiana,  is  the  basis  of  the  unwritten  common  law.  He  refers 
to  the  civil  code  of  Louisiana,  as  published  in  1823.  And  that 
civil  common  law  is  now  taught  and  obeyed,  not  only  in  France, 
Germany,  Holland  and  Scotland,  but  in  the  islands  of  the  Indian 
Ocean,  and  on  the  banks  of  the  Mississippi  and  St.  Lawrence. 
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In  the  Scotch  cases  on  marriage,  brought  up  by  appeal  before 
the  house  of  lords,  the  depositions  of  the  learned  in  the  law 
were  resorted  to  aa  evidence  of  the  law  of  Scotland.  In  Prec. 
Ch.  208,  an  arrangement  in  marriage  between  two  French  peo- 
ple in  France,  touching  the  wife's  fortune,  was  ordered  to  be  ex- 
ecuted. It  was  the  agreement  it  should  go  according  to  the 
custom  of  Paris,  and  evidence  was  given  of  that  custom.  This 
was  a  bill  by  the  wife's  relations,  many  years  after  her  death,  to 
have  the  benefit  of  the  contract,  and  it  was  so  ordered.  And  in 
1  P.  Wms.  431,  on  a  marriage  contract  in  Holland,  the  same 
law  was  held,  but  that  it  must  be  proved  what  were  the  laws  of 
Holland.  There  has  been  nothing  produced  on  the  argument 
of  this  matter  to  show  that  any  law,  written  or  unwritten,  pre- 
vailed in  Louisiana  at  the  time  of  this  con  act,  different  from 
that  stated  by  Mr.  Ganonge.  His  deposition  stands  uncontra- 
dicted. It  is  fortified  by  the  Digest  of  Louisiana  of  1808,  and 
by  the  Napoleon  code.  There  is,  therefore,  no  reason  to  direct 
another  trial  on  this  ground. 

The  fourth  reason  assigned  is  evidence  discovered  since  the  triaL 
It  must  be  a  cause  under  very  peculiar  circumstances  that  would 
warrant  the  court  to  grant  a  new  trial  for  this  cause.  But  here 
the  newly  discovered  witness  was  the  sister  and  legatee  of  the  tes- 
tator; a  person  directly  interested  in  the  event  of  the  cause,  and 
all  she  attempts  to  prove  is  the  death-bed  declaration  of  the  tes- 
tator. This  has  not  been  urged  on  the  court;  indeed,  no  ar- 
gument could  be  raised  on  it. 

The  fifth  is  because  the  letter  of  the  plaintiff  to  the  executor, 
before  payment  made  by  him  to  the  legatees,  absolves  >i™  from 
all  charge  of  devastavit.  The  payment  to  the  legatees  was  not 
compulsory,  but  voluntary.  It  was  within  the  year,  and  if  the 
executor  chose  to  pay  il  without  taking  a  refunding  bond  with 
security,  he  must  blame  himself.  If  he  trusted  the  legatees,  he 
should  suffer,  and  not  the  creditors.  Besides,  it  is  no  answer 
for  the  executor  to  say,  I  paid  over  to  the  legatees.  It  is  a  de. 
vcutavit,  unless  indeed  the  creditors  had  acted  deceptiously,  or 
encouraged  or  connived  at  the  payment.  The  correspondence 
shows  nothing  of  this  kind,  and  the  suit  was  commenced  vnth 
great  celerity.     All  was  done  within  the  year. 

The  seventh  cause  is,  that  the  plaintiff  never  having  resided 
out  of  Louisiana  since  her  marriage,  and  her  husband  never 
having  resided  in  Louisiana  since  the  year  1791,  the  plaintiff  ia 
barred  by  the  act  of  limitations  from  having  the  right  to  bring 
the  action  notwithstanding  the  coverture.    This  is  connected 
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with  the  third;  which  is,  beoause  the  judge  charged  that  no 
length  of  time  whatsoTer,  unaccompanied  with  other  ciroum- 
stances,  was  sufficient  to  raise  a  presumption  of  payment,  or 
satisfaction  of  the  debt  I  stated  to  the  jury  that  the  time 
would  not  begin  to  run  during  the  coyerture  of  the  plaintiff, 
and  the  suit  was  brought  six  years  after  discoyerture.  That  it 
was  a  case  of  positive  enactment;  the  time  of  the  statute,  and 
nothing  short  of  that  was  a  bar.  That  time  had  expired  after 
discoyerture.  The  jury  would,  if  there  were  such  circumstances 
as  satisfied  their  conciousness  that  the  money  was  paid,  find 
for  the  defendant.  The  circumstances  would  not  have  warranted 
a  finding  of  payment.  On  the  words  of  the  instrument  the 
parties  had  a  view  to  his  death  before  his  return  from  thafc  yoy- 
age;  his  repreeentatiyes  were  to  pay  it  to  her.  He  neyer  did 
return,  and  the  event  has  happened  on  which  it  was  to  be  paid 
io  her.  But  according  to  the  evidence  and  the  law,  this  money 
was  recoverable  by  the  wife  or  her  heirs  on  the  dissolution  of 
the  marriage,  and  an  action  would  lie  by  such  heirs  for  the  res- 
titution of  the  property,  and  there  are  counts  in  the  declaration 
so  stating  the  contract. 

But  if  the  money  were  immediately  payable  I  do  not  think 
that  the  statute  would  bar.  The  argument  is,  that  she  might 
have  filed  a  bill  in  chancery  against  her  husband,  she  being  a 
citizen  of  another  state  in  the  circuit  court  of  the  United  States. 
Two  answers  may  be  given  to  that:  1.  A  wife  can  not  be  a  citi- 
zen of  another  state;  her  domicile  is  the  domicile  of  her  hus- 
band, her  settlement  is  his.  They  are  but  one  body;  and 
though  it  may  be  that  in  a  court  of  chancery  a  wife  might  file 
a  bill  against  her  husband,  yet  the  bill  would  not  lie  in  any 
court  of  the  United  States,  because  she  never  would  be  consid- 
ered as  a  citizen  of  another  state;  and  as  a  citizen  of  the  s&me 
state,  it  is  not  quite  clear  that  one  could  file  a  bill  personally 
against  the  other.  In  the  chancery  cases  it  will  be  found  that 
she  might  file  a  bill  for  appropriating  a  fund  in  which  the  bus- 
band  would  necessarily  be  a  party;  but  it  is  believed  she  could 
have  no  personal  decree  to  recover  money  from  him. 

But  be  this  as  it  may,  the  case  is  expressly  provided  for  by 
the  fifth  section  of  the  act  of  limitations;  she  falls  within  the 
very  letter  of  that  provision.  ''If  such  person  at  the  time 
of  the  action  accrued,  be  within  the  age  of  twenty-one  years, 
tk/eme-ooveri,  etc.,  the  same  person  shall  be  at  liberty  to  bring 
the  same  action,  so  as  they  take  the  same  within  six  years,  as 
are  hereby  before  limited,  after  they  come  of  full  age,  discover- 
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ture,  etc  /'  It  is  not  incapacity  to  sue  that  Buspends  and  preserves 
the  right;  for  infants  might  sae  lunatics  and  persons  beyond 
sea.  It  is,  however,  contended  that  if  this  matter  could  be 
sustained  at  all  the  wife  might  have  brought  it  in  the  Pennsyl- 
vania courts  of  common  law.  It  had  not  been  denied  that  if 
the  testimony  of  Mr.  Canonge  was  credited  the  contract  was  a 
yalid  one;  and  it  is  just  to  observe  his  deposition  had  been 
long  taken.  The  defendant  was  apprised  both  of  the  evidence 
and  the  law,  and  that  it  was  to  be  proved  by  parol;  and  if  there 
had  been  other  or  different  laws  he  had  full  opportunity  to  dis- 
prove this  testimony.  Whatever  may  have  been  the  flexible 
opinions  in  England  about  the  right  of  married  people,  it  is 
there  settled  finally  that  the  wife  can  not  sustain  an  action 
against  the  husband.  The  good  old  common  law  is  restored. 
It  was  the  common  law  of  that  country  at  the  time  of  the  revo- 
lution, and  is  now  the  common  law  there,  as  it  always  has  been 
here.  In  Marshall  v.  EuUer^  8  T.  B.  545,  it  was  settled  by  the 
opinion  of  all  the  judges,  ihsi  a  feme-covert  cskn  not  contract  and 
be  sued  as  ekfeme-^ole;  though  she  be  living  apart  from  her  hus- 
band, having  a  separate  maintenance  secured  to  her  by  deed. 
Lord  Kenyon,  who  delivered  the  opinion  of  all  the  judges, 
says  it  was  asked,  whether  after  separation,  the  wife  could  be 
convicted  of  felony  committed  in  the  presence  of  her  husband  ? 
Whether  they  could  be  witnesses  for  or  against  each  other? 
and  whether  they  could  sue  or  take  each  other  in  execution  f 
Many  other  questions  will  occur  to  every  one,  to  which  it  will 
be  impossible  to  give  a  satisfactoiy  answer;  for  instance,  it  may 
be  asked  how  it  can  be  in  the  power  of  any  persons,  by  their 
private  agreements,  to  alter  the  character  and  condition  which 
by  law  results  from  the  state  of  marriage;  and  for  them  to  con- 
fer rights  of  action  and  legal  responsibilities  by  such  alteration, 
or  how  any  power  short  of  the  legislature  can  change  that  which 
by  the  common  law  of  the  land  is  established  as  the  course  of 
judicial  precedent. 

The  course  is  to  have  the  intervention  of  trustees.  The  law 
was  so  laid  down  by  this  court  in  10  Serg.  &  B.  208.  In  case 
of  abjuration,  banishment,  or  transportation  of  the  husband 
beyond  sea,  she  may  be  sued  or  she  may  sue  as  dk/eme^soU;  be- 
cause that  amounts  to  a  civil  death.  Even  transportation  for  & 
term  of  years  has  been  considered  as  a  case  of  some  diffiooltj, 
with  respect  to  the  enjoyment  of  the  husband's  estate,  both 
real  and  personal.  This  contract,  as  to  its  legal  constmction^ 
must  be  governed  by  the  laws  of  Louisiana,  as  they  were  when 
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it  was  entered  into,  and  when  the  marriage  took  place.  The 
plaintiff  has  proved  that  this  was  a  valid  contract;  but  the  mode 
of  redress  must  be  according  to  the  laws  of  our  forum.  Our 
act  of  limitations  goyems  as  to  time;  it  governs  in  the  form  of 
action;  and  in  the  consideration  of  the  grade  of  debt,  whether 
specialty  or  simple  contract.  It  is  a  simple  contract  debt,  bar- 
rable  according  to  our  act  of  limitations,  and  the  remedy  is  in 
this  form  of  action;  I  say  barrable,  but  it  is  not  barred. 

The  last  objection  remains  to  be  considered.  It  is  that,  if  it 
bo  the  law,  that  the  wife  can  not  sue  the  husband,  she  can  not 
sue  her  husband's  executors;  but  if  this  be  a  contract,  where  the 
day  of  payment  is  postponed  until  the  death  of  the  husband, 
then  the  right  of  action  is  only  suspended.  There  are  numer- 
ous decisions  to  this  purpose;  and  it  would  not  follow  that,  if 
it  were  payable  immediately,  the  debt  was  extinct;  the  remedy 
only  is  suspended;  and  one  among  many  other  reasons  for  tliis 
is,  that  the  husband  and  wife  form  but  one  body;  but  on  his 
death,  she  being  the  survivor,  has  all  the  rights  not  extin- 
guished by  the  marriage;  and,  therefore,  her  husband  being 
dead,  this  can  cause  no  strife  between  them.  She  may  sue  his 
executors.  Like  the  settlement  of  a  pauper,  the  right  is  sus- 
pended during  his  life,  but  revives  on  his  death;  or  privileged 
persons,  the  remedy  against  them  is  suspended  until  the  priv- 
ilege ceases.  Aliens  during  war,  the  right  of  action  is  sus- 
pended; on  the  return  of  peace  it  revives.  In  the  case  of  1 
Raym.  515,  in  which  a  feme-sole  takes  a  bond  of  a  man  she  in- 
tends to  many,  to  leave  her  one  thousand  pounds  at  his  death. 
Lord  Holt  was  of  opinion  that  the  debt  was  extinguished;  but 
Tourton  and  Qould  were  of  different  opinions.  And  Qould 
said  that  the  bond  was  not  extinct,  but  might  subsist  by  the 
rule  of  law;  for  the  law  does  not  love  that  rights  should  be  de- 
stroyed; but  on  the  contrary,  invents  fictions  to  support  them, 
such  as  abeyance;  and  the  law  never  will  work  a  release,  since 
there  are  two  rules  of  law  which  would  be  broken  by  the  de- 
struction of  the  agreement:  1.  Modus  el  conveniio  vincwnt  legem; 
2.  That  the  law  will  not  work  a  wrong,  and  a  suspension  of 
rights  does  not  always  work  an  extinguishment. 

He  observed  that  the  law  does  not  work  an  absolute  extin- 
guishment. In  the  26  Hen.  VIU,  it  is  held  that  if  there  be  a 
divorce,  the  wife  shall  have  her  goods  again;  and  Fitzherbert 
and  Norwich  put  the  case  of  a  bond  by  the  husband  before  coy- 
erture,  and  said,  although  there  was  a  suspense  duriug  the 
coverture,  yet  after  the  diyorce  she  might  sue  him  upon  it.    It 
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does  not  follow,  because  for  certain  reasons  the  right  may  be 
qualified,  and  recoyery  suspended  daring  the  coverture,  yet 
when  the  reasons  are  removed  by  the  death  of  the  husband, 
she  should  have  no  remedy  against  the  executors.  The  opin- 
ions of  Tourton  and  Gk>uld  have  prevailed  over  Lord  Holt's; 
and  modem  judges  have  lamented  that  Lord  Holt  should  have 
recourse  to  flimsy  and  technical  reasoning,  so  evidently  against 
law  and  conscience.  In  fact,  the  controversy  here  is  between 
the  wife  and  the  husband's  relations;  for  the  plaintiff  agreed, 
and  the  verdict  is  so  taken,  that  all  the  husband's  debts,  spe- 
cialty and  simple  contracts,  shall  be  paid,  in  the  first  place,  out 
of  the  assets.  It  is  an  honest  claim,  and  there  is  no  legal  im- 
pediment in  the  way  of  recoveiy.  It  is  doing  what  the  husband 
declared  should  be  done,  a  restoration  by  his  relations  of  the 
money  held  by  him  in  trust  for  the  wife.  And  I  am  not  certain 
whether  a  court  of  chancery  on  marriage  in  England  would  not 
decree  the  same  thing  to  be  done.  In  8  P.  Wms.  317,  where 
a  husband  voluntarily,  and  after  marriage,  allowed  his  wife  for 
her  separate  use  to  make  profit  of  butter,  poultry,  etc.,  out  of 
which  she  saved  one  hundred  pounds,  which  the  husband  bor- 
rowed, and  died,  ordered  that  the  wife  should  come  in  as  a 
creditor,  especially  there  being  no  defect  of  assets  to  pay  debts. 
It  was  said  by  the  chancellor,  the  strongest  proof  of  tixe  hus- 
band's consent  that  the  wife  should  have  a  separate  proj>erty  in 
these  savings  is  that  he  had  applied  to  her,  and  prevailed  on 
her  to  lend  him  this  sum,  in  which  case  he  did  not  lay  claim  to 
it  as  his  own,  but  submitted  to  borrow  it  as  her  money.  As  to 
the  difference  between  Pennsylvania  and  Louisiana  interest, 
the  point  was  not  made  on  the  trial,  nor  was  it  worth  making; 
for  the  plaintiff  will  not  get  the  principal.  It  is,  howcTer, 
agreed  to  be  taken  according  to  the  interest  of  Louisiana.  Thai 
being  done,  the  rule  is  discharged. 
Bule  discharged. 

Cited  in  SidweU  v.  JRxuu^  1  Pa.  888^  on  tha  qoMtion  whtthar  f oi«ign  laws 
are  to  be  constnied  by  the  ooort  or  tha  juy;  tad  to  the  lABie  point  In  Boek 
V.  iAuimofH  24  Pa  St.  447;  •ad  m  HUl  r.  Meyen,  4A  Id.  16,  m  an  sathority 
to  show  that  the  atatate  of  limitationa  doea  not  mn  where  the  right  of 
iaenapended. 
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Commonwealth  v.  Abbison. 

flff  ftEBUKiiw  It  Bawix,  19T.] 

InoBMAXxoir  iv  ths  Natubb  of  ▲  Quo  WABBAinx)  lies  in  aU  oases  where  a 
charter  exists,  and  a  qnestion  arises  conceming  the  exercise  of  an  office 
claimed  under  that  charter;  bat  the  conrt  has  the  right  to  grant  or  refoso 
it,  according  to  the  circumstances. 

A  BX7LX  was  granted  by  the  court  against  Arrison  and  others, 
the  defendants  to  show  cause  why  an  information  in  the  nature 
of  a  quo  toarranlo  should  not  be  filed  against  them  for  exercis- 
ing the  office  of  trustees  of  the  Ninth  Presbyterian  church  in 
Philadelphia. 

Dwighi  and  Binney^  for  the  defendants,  contended  that  the 
office  exercised  by  the  defendants  was  not  the  subject  of  an  in- 
formation of  this  kind.  The  ancient  quo  toarranto  issued  against 
an  individual  who  usurped  a  franchise  of  the  crown,  and  the 
king  alone  could  proceed  against  the  usurper.  A  franchise  is  a 
royal  privilege  in  the  hands  of  a  subject:  2  Bl.  Com.  37;  Finch, 
164, 166;  2  Inst.  493,  496;  1  Bulstr.  65.  The  extent  of  an  in- 
formation in  the  nature  of  a  quo  toarranto  is  exactly  the  same  as 
that  of  the  ancient  writ,  and  it  is  not  granted  except  in  cases 
where  the  writ  lay:  CommonwecUlh  v.  Murray^  11  Serg.  &  B.  73 
[14  Am.  Dec.  614];  People  v.  Ulica  Ins,  Co.,  16  Johns.  387  [8 
Am.  Deo.  243].  It  has  been  decided  that  an  information  of 
this  kind  does  not  lie  in  cases  of  private  rights  where  no  fran- 
chise of  the  crown  has  been  invaded:  Eex  v.  Sir  WiUiam  Louj» 
(her,  1  Str.  637;  Bruce' e  case,  2  Id.  1161';  Bex  v.  Beynoll,  Id. 
1161;  Bex  v.  Daubeny,  Id.  1196;  People  v.  Ulica  Ine.  Co.,  15 
Johns.  869  [8  Am.  Dec.  243];  Bex  v.  Canea,  Andrews,  14';  Peo- 
ple y.  Kit  O.  T.  Co.,  2  Johns.  190.  The  statute  of  Anne  gave 
this  remedy  to  private  persons:  Stat.  9  Ann.,  c.  20;  3  Bl.  Com. 
264;  2  Kyd  on  Corp.  424.  But  that  statute  does  not  extend 
to  Pennsylvania.  There  has  been  no  usurpation  of  a  franchise 
against  the  state  in  this  case.  The  state  has  granted  this  fran- 
chise by  charter  under  the  act  of  1791,  and  many  of  the  cor- 
porations under  that  act  are  private  corporations,  and  the  court 
will  only  grant  this  writ  in  cases  of  offices  which  are  usurped 
against  the  commonwealth,  or  in  which  the  public  are  inter« 
ested.  Informations  are  not  matters  of  course,  but  are  discre* 
tionaiy:  3  Bac.  Abr.  644;  Hawk.  P.  C,  book  2,  c.  26,  sec.  9; 
People  V.  Bichardeon,  4  Cow.  102.  The  trustees  in  this  case 
have  the  care  of  the  church  property  and  are  limited  to  ten^o« 
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ralities,  but  the  property  is  not  in  them.  In  CommontceaUh  y. 
Murray,  11  Serg.  &  B.  78  [14  Am.  Dec.  614],  the  court  shon 
a  strong  leaning  against  this  remedy  in  cases  like  the  present. 

Brawn,  Sergeant  andBandaU,  for  the  relators.  The  court  has 
exercised  the  power  now  asked  for:  CommonweaXlh  ▼.  Woelper, 
3  Serg.  &  B.  29  [8  Am.  Dec.  628];  GommontoeaUh  v.  Dallas,  4 
Dall.  229;  CommomoeaUh  v.  Douglass,  4  Binn.  117*;  Commoii- 
weaUh  v.  Brovme,  1  Seig.  &  B.  382;  GommonweaUh  y.  U.  F.  Ins. 
Co,,  6  Mass.  230  [4  Am.  Dec.  50].  In  England  it  is  said  that 
an  information  is  always  granted  where  a  new  jurisdiction  or 
public  trust  is  executed  without  authority:  Kyd  on  Corp.  395, 
417,  418,  419, 421;  Bex  v.  Niohohm,  1  Str.  299. 

In  the  present  case  there  is  no  adequate  remedy  except  by 
information.  The  public  are  greatly  concerned  in  these  corpo- 
rations, and  immense  mischief  may  be  done  by  persons  who  are 
unlawfully  chosen  as  officers,  unless  there  is  a  summary  remedy 
for  their  removal.  No  distinction  between  public  and  private 
corporatioDS  can  be  maintained.  They  are  all  public,  for  they 
are  emanations  from  the  supreme  power  of  the  community,  and 
all  are  established  and  guarded  by  a  public  law. 

By  Court,  Txlohman,  0.  J.  A  rule  was  laid  on  the  defendants 
to  show  cause  why  an  information  in  nature  of  a  writ  of  quo 
warranto  should  not  be  filed  against  them,  for  exercising  the 
office  of  trustees  of  the  Ninth  Presbyterian  church  in  Phila- 
delphia. 

Before  entering  into  the  merits  of  the  case,  the  counsel  for 
the  defendants  made  a  preliminary  point,  viz.,  that  the  office 
exercised  by  the  defendants  was  a  mere  private  matter,  in  which 
the  public  had  no  concern,  and,  therefore,  not  the  subject  of  an 
information.  This  point  was  fully  and  well  argued,  and  the 
court  has  been  furnished  with  all  the  learning  to  be  found  in 
the  books  on  the  subject.  The  statute  of  9  Ann.  ch.  20,  not 
having  been  extended  to  Pennsylvania,  the  court  must  derive 
its  power  from  the  common  law:  Bull.  N.  P.  211.  That,  how- 
ever, is  of  little  importance,  as  the  better  opinion  is,  that  the 
statute  gave  no  new  jurisdiction,  but  was  made  for  the  purpose 
of  regulating  informations,  and  making  the  remedy  more  efTect- 
ual,  easy,  cheap,  and  expeditious,  in  cases  of  persons  acting  aa 
corporation  officers.  An  information  is  said  to  be  grantable, 
only  where  the  ancient  writ  of  quo  warranto  would  lie,  and  that 
writ,  according  to  the  argument  of  the  defendants,  was  confined 

1.    CcmmomweaUk  t.  Dmtglmu,  1  Biam.  7T. 
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to  cases  where  there  was  a  usurpation  of  the  king's  prerogative, 
or  of  one  of  his  franchises,  or  a  misuser  or  non-user  of  some 
right  or  privilege  granted  by  the  crown. 

A  franchise  is  a  word  of  extensive  signification.  It  is  defined 
by  Finch,  whom  all  subsequent  writers  have  followed,  to  be  ''  a 
royal  privilege  in  the  hands  of  a  subject:"  Finch,  164.  Fran- 
chises are  diverse,  says  Finch,  and  almost  infinite.  Of  such 
Bort  are  the  liberty  of  holding  a  court  of  one's  own;  the  right 
of  warren  in  another's  land;  the  right  of  holding  markets,  fairs, 
and  taking  toll,  etc.,  etc.  The  commonwealth  stands  in  the 
place  of  the  king,  and  has  succeeded  to  all  the  prerogatives  and 
franchises  proper  for  a  republican  government,  and  those  only; 
for  many  branches  of  the  royal  prerogative  would  be  altogether 
improper  in  this  country.  Informations  have  been  granted  in 
England,  in  almost  all  cases  where  the  public  were  interested, 
in  some  of  which  it  would  be  difficult  to  show  that  any  preroga- 
tive or  franchise  of  the  king  had  been  invaded.  As  in  the  case 
of  the  mayor  or  common  council  of  Hertford,  who  took  upon 
them  to  make  strangers  free  of  the  corporation,  without  being 
qualified  according  to  the  charter.  The  reason  assigned  by 
BuUer  for  granting  this  information,  was,  **  because  the  injured 
freemen  of  the  town  had  no  other  way  of  remedying  themselves, 
or  of  trying  the  right." 

To  be  free  of  a  corporation,  was  certainly  no  royal  franchise; 
but  perhaps  in  a  very  large  sense,  it  might  be  said  that  the  king's 
prerogative  was  invaded,  when  his  charter  was  violated,  by  ad- 
mitting one  as  a  freeman  contrary  to  its  provisions.  If  that 
principle  be  correct,  it  will  have  an  important  bearing  on  the 
case  before  the  court.  An  information  was  granted  against  cer- 
tain persons  for  acting  as  trustees  under  an  act  of  parliament 
for  enlarging  and  regulating  the  port  of  Whitehaven:  1  Str.  299. 
The  granting  permission  to  file  informations  of  this  kind,  on 
the  application  of  private  persons,  is  a  matter  of  discretion, 
and  the  court  will  refuse  it  in  cases  of  little  import,  or  where 
the  injuiy  is  of  a  private  nature.  It  was  refused  in  Sir  WiUiam 
Lowther^s  case,  2Ld.  Raym.  1409;*  2  Eyd  on  Corporations,  418, 
**  for  setting  up  a  free  warren,"  on  the  ground  that  it  was  of  a 
private  nature,  and,  therefore,  proper  to  be  prosecuted  only  in 
the  name  of  the  attorney-general,  if  the  king  should  think  fit. 

So,  in  The  Kingy.  Bansell,  9  Geo.  II.,  Cas.  temp,  Hardw.  247, 
Lord  Hardwicke  thus  expresses  himself:  ''The  court,  indeed, 
have  themselves  made  this  distinction,  to  grant  informations  for 

1.   Alio  reported  1  str.  687. 
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public  uBiurpations;  but  if  it  is  only  of  a  private  franohiBe,  not 
concerning  the  public  goTemment,  as  a  fair,  etc.,  the  court  has 
sometimes  refused  them,  and  directed  an  application  to  the 
attorney-general."  It  is  observable  that  Lord  Hardwicke  does 
not  here  deny  the  right  of  the  court  to  grant  the  information, 
^ut  affirms  it.  Whether  to  grant  or  refuse  it,  in  case  of  a 
church  warden,  has  been  a  vexatious  question  in  England,  but 
has  been  finally  settled  against  granting  it.  I  find  no  instance 
of  an  information  in  nature  of  a  quo  warrardo  in  that  country, 
except  in  a  case  of  a  usurpation  of  the  king's  prerogative,  or  of 
one  of  his  franchises,  or  where  the  public,  or  at  least  a  consid- 
erable number  of  people,  were  interested.  Neither  do  I  find 
any  case  in  which  it  has  been  denied  that  the  court  may  in  its 
discretion  grant  it,  where  an  office  is  exercised  in  a  corporation 
contraiy  to  the  charter.  In  England  the  number  of  corpora- 
tions is  veiy  small  indeed  compared  with  the  United  States  of 
America.  Consequently  the  quantity  of  that  kind  of  busLneas 
which  may  be  brought  into  our  courts  will  be  much  greater  than 
theirs.  But  that  alone  is  not  a  sufficient  reason  for  rejecting  it. 
We  are  now  to  decide  a  general  question  on  the  right  of  the 
court,  not  on  the  expediency  of  exercising  that  right,  either  on 
the  present  or  any  other  case. 

Now  to  establish  it  as  a  principle  that  no  information  can  be 
granted  in  cases  of  what  the  counsel  call  private  corporations, 
might  lead  to  very  serious  consequences.  Perhaps  it  may  be 
said  that  banks,  and  turnpike,  canal  and  bridge  companies,  are 
of  a  public  nature;  bat  yet  they  have  no  concern  with  the  gov- 
ernment of  the  country  or  the  administration  of  justice.  Thej 
are  no  farther  public  than  as  they  have  to  do  with  great  nuni- 
bers  of  people.  But  if  numbers  alone  is  the  criterion,  it  wiU 
often  be  difficult  to  distinguish  public  from  private  corporations. 
Let  us  consider  churches,  for  example.  In  some  the  congrega- 
tion is  very  numerous,  in  others  very  small.  How  is  the  court  to 
make  the  line  of  distinction.  If  you  say  that  the  court  has  the 
right  in  both  cases  to  grant  or  deny  the  information,  according 
to  its  opinion  of  the  expediency,  there  is  no  difficulty  as  to  the 
right.  But  if  it  be  alleged  that  there  is  a  right  in  one  case^ 
and  not  the  other,  the  difficulty  will  be  extreme.  I  strongly 
incline  to  the  opinion  that  in  all  cases  where  a  charter  exists 
and  a  question  arises  concerning  the  exercise  of  an  office  claimed 
under  that  charter,  the  court  may  in  its  discretion  grant  leavB 
to  file  an  information.  Because,  in  all  such  cases,  although  it 
can  not  be  strictly  said  that  any  prerogative  or  franchise  of  the 
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eommonwealih  has  been  nsmped,  yet  what  is  much  the  same 
thing,  the  privilege  granted  bj  the  commonwealth  has  been 
abused.  The  party  against  whom  the  information  is  prayed, 
has  no  claim  but  from  the  grant  of  the  commonwealth,  and  an 
unfounded  claim  is  a  usurpation,  under  pretense  of  a  charter, 
of  a  right  never  granted. 

Having  given  my  sentiments  of  the  principle  on  which  the 
present  question  turns,  I  will  now  consider  the  authorities  in 
our  own  courts,  which  I  think  bear  me  out  in  the  view  I  have 
taken  of  it.  The  first  instance  of  an  information  in  nature  of  a 
quo  toarranio,  was  in  the  year  1799,  in  the  case  of  The  Common^ 
weaUh  v.  Wray,  8  Dall.  890.^  The  defendant  exercised  the  office 
of  treasurer  of  Cumberland  county.  The  next  reported  case  is 
The  CommonweaUh  v.  Douglaaa  and  others,  inspectors  of  the  prison 
of  Philadelphia,  in  the  year  1803.  The  information  was 
gmnted:  1  Binn.  77.  In  the  year  1811,  an  information  was 
asked  and  refused  in  The  CommonweaUh  v.  SmUh,  clerk  of 
the  market  of  Pittsburg:  4  Id.  117.  The  sole  reason  of  the 
refusal  was,  that  the  supreme  court  had  no  right  to  txy  an  issue 
at  Pittsburgh,  otherwise  the  information  would  have  been 
granted.  In  1816,  an  information  was  granted  against  Liberty 
Browne,  who  exercised  the  office  of  collector  of  taxes  in  Phila- 
delphia. The  CommonweaWi  v.  Wodper,  etc,  [8  Am.  Dec.  628], 
is  very  much  in  point.  There,  not  only  was  an  information 
granted  against  the  defendants,  who  acted  as  vestiymen  of  the 
German  Lutheran  Church  of  Zion,  but  on  a  trial  they  were 
convicted,  and  judgment  of  ouster  given  against  them. 

If  it  be  said  that  the  defendants  made  no  objection  to  the 
power  of  the  court,  it  is  true;  but  yet  it  is  of  some  weight,  that 
the  able  counsel  for  the  defendants,  in  a  case  much  litigated, 
either  did  not  think  of  the  objection,  or  supposed  it  was  not  ten- 
able. Next  came  the  case  of  The  CommonweaUh  v.  Cain  and 
others,  vestrymen  of  St.  Thomas'  African  Episcopal  Church  of 
Philadelphia,  in  the  year  1820:  6  Serg.  &  B.  610;  the  informa- 
tion was  granted  without  objection.  Last  of  all  was  The  Com^ 
monwedlth  v.  Murray,  who  claimed  to  be  the  minister  of  the 
Wesley  Church,  in  1824:  11  Serg.  &  B.  73  [14  Am.  Dec.  614J. 
There  the  point  now  before  us  was  directly  in  question  for  the 
first  time.  The  information  was  refused,  because  the  party  who 
moved  for  it  claimed  in  opposition  to  the  charter  under  which 
the  defendant  held.  The  court  declined  an  opinion  on  the  right 
to  grant  the  information,  but  spoke  of  it  as  undecided,  and 

1.  SmfuhUea  v.  Wrag,  8  DtXL  480. 
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worthy  of  consideration;  that  is  the  only  case  in  which  there  has 
been  any  suggestion  of  doubt.  In  all  the  others^  the  right  waa 
taken  for  granted.  From  the  cases  cited  in  this  argument,  from 
the  Massachusetts  and  New  York  reports,  I  conclude  that  the 
judges  of  these  states  are  in  favor  of  the  nght  to  grant  the  in- 
formation. I  am  of  opinion,  that  this  court  has  the  right  of 
granting,  and  at  the  same  time  the  right  of  refusing,  accoi 
to  circumstances. 


Cited  as  an  authority  to  show  that  the  court  has  the  right  to  grant  or  to 
refnae  leave  to  file  an  information  according  to  the  cinmmstaacea,  in  Com- 
monweaUh  v.  Mcdo^key^  2  Bawle,  386;  to  the  qneetion  of  jnritdiction  in  cases 
of  naorpation  of  franchises,  in  CommtmweaJUh  v.  Dtlawart  A  H,  O,  CUk^  43 
Pa.  St.  300.  In  Commonwealihy.  Oraham^  64  Id.  342,  to  show  that  the  oout 
had  jurisdiction  to  iasne  a  writ  of  quo  vjarrunto  against  persons  nsnrping  the 
office  of  tmstees  of  a  chartered  church. 

Where  Quo  Wabranto  Lies. — People  v.  Utiea  Ins.  Co,,  8  Am.  Deo.  243^ 
and  note  261;  Comnumwealth  v.  Murray,  14  Id.  614. 


Habt  v.  Bolleb. 

[10  Skbobakt  k  B4WLB,  182.1 

When  New  Kote  ib  SAHsrAcriON  or  an  Old  One.— A  new-note  given  with^^ 
ont  any  new  consideration  to  the  same  person,  and  for  the  same  sum  as 
an  old  one,  is  not  deemed  a  satisfaction  thereof,  nnless  so  received  and 
aooepted,  and  whether  it  was  so  received  and  accepted  or  not,  is  a  ques- 
tion of  fact  for  the  jury. 

Ebbob  to  the  district  court  of  the  city  and  county  of  Phila- 
delphia. Action  on  a  promissory  note,  brought  by  Boiler  against 
Hart.  The  first  count  was  on  a  promissory  note  drawn  by  Mil- 
ler, payable  to  the  defendant  or  his  order,  and  by  him  indorsed 
to  the  plaintiff.  This  note  was  protested  for  non-payment,  and 
notice  given  to  the  defendant,  the  indorser.  The  second  count 
was  on  a  note  for  the  same  sum,  drawn  and  indorsed  by  the  same 
parties,  and  dated  on  the  day  after  the  former  note  became  due. 
This  latter  note  was  not  paid  nor  protested,  nor  was  any  notice 
of  non-payment  given  to  the  defendant.  The  question  on  the 
trial  was  whether  or  not  the  second  note  was  a  satjs&ction  of 
the  first.  The  court  charged  the  jury  *'  that  the  second  note 
was  not  a  satisfaction  or  discharge  of  the  first,  and,  therefore, 
the  plaintiff  was  entitled  to  their  verdict  on  the  first  count."  To 
this  charge  defendant  excepted. 

Miller  and  Lowber,  for  the  plaintiff  in  error,  cited  Chit,  on 
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Bills,  871;  SmUh  ▼.  Beckd,  13  East,  187;  Broum  ▼.  Maffey,  15 
Id.  216;  Slaymaker  y.  Oundacker,  11  Serg.  &  B.  76.* 

Keevnle^  for  the  defendant  in  error,  cited:  Levy  v.  Peters,  9 
Serg.  &  B.  127  [11  Am.  Dec.  679];  11  Id.  182;  Bond  y.  Fam- 
ham,  5  Mass.  170  [4  Am.  Dec.  47]. 

By  Court,  TiLamcAN,  G.  J.  It  is  a  general  rule,  that  if  one 
indebted  to  another  by  note,  gives  another  note  to  the  same 
person  for  the  same  sum,  without  apy  new  consideration,  the 
second  note  shall  not  be  deemed  a  satisfaction  of  the  first,  un- 
less BO  intended  and  accepted  by  the  creditor.  But  if  so  ao* 
cepted,  it  is  a  satisfaction.  The  quo  animo,  it  was  accepted,  is 
matter  of  fact  which  the  court  cannot  take  to  itself,  and  exclude 
the  jury  from  the  decision  of  it.  The  intent  may  often  be  de- 
duced from  circumstances,  though  nothing  positive  waa  ex- 
pressed. We  are  of  opinion,  therefore,  that  the  district  court 
erred  in  assuming  the  determination  of  this  point  as  matter  of 
law.  It  should  have  been  submitted  to  the  consideration  of 
the  jury,  whether  the  second  note  was  accepted  in  satisfaction. 
The  judgment  is  to  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


The  ftathority  of  this  case  is  recognized  and  its  dootrine  approved,  in 
LUhy  V.  O'Brien,  4  Watts,  142;  Haps  v.  MeClurg,  Id.  454;  Weakly  v.  BeU, 
9  Id.  280;  MeltUyre  v.  Kennedy,  29  Pa.  St  451;  Janes  v.  Shawham,  4  Watts 
A  &  263;  Brown  v.  SeoU,  51  Pa.  St  363.  It  is  cited  to  show  that  the 
question,  whether  or  not  the  new  note  was  received  as  a  satisfaction  for  the 
old  one,  is  for  the  jory  to  determine,  in  Mason  v.  Wiekersham,  9  Watts  k 
S.  101;  SUme  v.  MUler,  16  Pa.  St  456. 


Davis  v.  Hayabd. 

[15  Skbosaxt  Ie  Bawls,  16S.] 

Ths  Awabd  of  Abbitbatobs  undeb  ▲  CoiocoN  Law  SuBiaaszoir,  de- 
termining a  boundary  line,  is  conclusive  between  the  parties,  and  a  oooit 
of  equity  wiU  compel  a  specific  execution  of  such  award. 

Ebbob  to  the  common  pleas  of  Chester  county.  Trespass. 
The  opinion  states  the  case. 

DUlingham  and  Binney,  for  the  plaintiffs  in  error,  cited  Qreer 
T.  Boyd,  11  Serg.  ic  B.  205*;  Calhoun's  Lessee  v.  Denney,  4  Dall. 
120*;  Dixon  v.  Morehead,  Addison,  216;  Kern  v.  Smith,  2  Brown, 
W;  Kjd  on  Awards,  55-62;  Peebles  v  •  Reeding,  8  Serg.  &  B. 


1. 10S«rg.  It  B.  7S.  8.  CottMM'f  loMctT.  DimiiiiVt 4 DaU.  Uft. 

9. />ii«rT.Bofd,18erg.JiB.a03.  4.  f  err  t.  ^mOA,  a  BrowM,  99. 
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484;  Ball  y.  Bdrdy,  8  P.  Wms.  187;  Ward  ▼.  Gr^gUh,  Swanst. 
58;  Bourk  ▼.  WUler,  4  Johns.  Ch.  405*;  Buckb^  v.  Stewart,  1 
Day,  130;  Doe  ▼.  Napier,  3  East.  15. 

Edwardi  and  TUghman,  for  the  defendant  in  eixor,  cited 
WtUiams  ▼.  Craig,  1  Dall.  314;  Wickoff  y.  Ooxe,  1  Yeates,  853; 
Warder  ▼.  Wharton,  2  Id.  613;  ^ond  ▼.  Olden,  4  Id.  243;  Lower 
Dublin  Sch.  v.  PauZ,  1  Binn.  59;  Van  Cortlandt  ▼.  UnderhOl,  17 
Johns.  405;  Burton  v.  Knight,  2  Vein.  514;  Jt^es  y.  Johnson,  1 
Atk.  64;  Spettigue  v.  Carpenter,  3  P.  Wms.  362;  Come/orth  y. 
Geer,  2  Yern.  705;  Lingood  y.  .S^,  2  Id.  501;  J3u2e  y.  (7oo(A;  2 
Id.  109;  fferrick  y.  ^/atr,  1  Johns.  Ch.  101;  Chicot  y.  Lequeene, 
2  Yes.  sen.  315;  Hart  y.  Stacker,  2  Yern.  251;  IVtcsIoe  y.  Feiore, 
Cro.  Eliz.  223;  Stultt  y.  Dickey,  5  Binn.  287;  8  Com.  Dig.  112. 

By  Court,  Tilohkak,  C.  J.  This  was  an  action  of  trespass, 
brought  bj  Dayis  Hayard,  the  plaintiff  below,  against  Dayis  and 
Kugler,  the  plaintiflEs  in  error,  for  breaking  and  entering  his 
close  with  force  and  arms,  etc.,  and  cutting  down  his  trees,  etc. 
The  plaintiffs  pleaded  not  guilty  and  liberum  tenementum,  etc., 
to  which  the  plaintiff  replied,  ''freehold  in  himself,**  and  issues 
were  joined. 

The  dispute  was  concerning  a  boundary  line,  and  the  defend- 
ants gaye  in  eyidence  an  agreement  between  Benjamin  Hayard, 
under  whom  the  plaintiff  claimed,  and  themselyes  to  submit  the 
location  of  this  boundary  line  to  the  arbitrament  of  three  men, 
whose  award  was  to  be  considered  as  fixing  the  said  boundary 
line  foreyer.  The  parties  to  this  agreement  bound  themselyes 
respectiyely  to  each  other  in  the  sum  of  fiye  hundred  dollars, 
to  abide  by  the  award  of  the  arbitrators.  The  defendants  also 
gaye  in  eyidence  an  award  in  writing,  made  by  the  three  arbi- 
trators, under  their  hands  and  seals,  which  was  recorded  in  pur- 
suance of  the  said  agreement.  The  principal  question  on  the 
trial  was,  whether  the  submission  and  award  were  condusiye  on 
the  plaintiff.  If  conclusiye,  the  cause  was  with  the  defendants, 
who  had  entered  and  cut  the  trees  on  their  own  side  of  the  line 
established  by  the  award.  The  president  of  the  court  of  com- 
mon pleas  charged  the  jury  that  the  submission  and  award  were 
eyidence  for  the  defendants,  but  not  conclusiye;  to  which  charge 
the  counsel  for  the  defendants  excepted. 

The  question  resolyes  into  two  points:  1.  Whether  the  title 
to  land  can  be  bound  by  an  award;  2.  Whether  ohanoeiy  will 
decree  a  specific  execution  of  such  an  award. 

1.  Bwtek  T.  WUber,iJ6ta»,  01.408. 
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1.  On  the  first  point,  the  courts  do  not  seem  to  have  held  a 
nnif  orm  opinion.  It  is  certain  that  an  award  can  not  make  an 
actual  transfer  of  the  title  to  land,  and,  therefore,  it  appears  in 
some  of  the  old  cases  an  inference  was  falsely  drawn  that  it  was 
not  condusiye  on  the  title.  Supposing  that  in  strict  law  it  was 
so,  it  did  not  follow  that  equity  would  not  decree  a  specific  per- 
formance, after  which  the  award  would  become  conclusive.  No 
agreement  short  of  a  conveyance  can  make  a  transfer  of  land, 
yet  it  is  the  daily  business  of  chancery  to  compel  the  perform- 
ance of  such  agreements;  and  with  us,  who  have  no  chancery,  a 
decree  for  specific  performance  is  considered  as  made  in  all  cases 
where  a  chancellor  would  make  it.  No  satisfactory  reason  has 
been  given  why  the  proprietors  of  land  should  not  have  as  much 
power  to  bind  the  title  by  an  award,  as  the  title  to  personal 
properly.  The  same  policy  which  permits  one  is  applicable  to 
the  other;  and  indeed,  the  fluctuation  of  sentiment  on  this  sub- 
ject seems  at  length  to  have  settled  down  into  an  opinion  con- 
formable to  common  sense,  that  the  owners  of  property,  either 
real  or  personal,  may  submit  the  tit]^  to  the  decision  of  arbitra- 
tors, whose  award  shall  be  conclusive.  Kyd,  in  his  treatise  on 
awards,  after  mentioning  the  difiSculties  which  had  been  raised 
by  the  judges  in  former  times,  comes  to  the  following  conclu- 
sion (p.  61):  ''It  may  safely  be  considered  as  law,  that  when 
the  parties  might,  by  their  own  act,  transfer  real  property,  or  ex- 
ercise any  act  of  ownership  with  respect  to  it,  they  may  refer 
any  dispute  concerning  it  to  the  decision  of  a  third  person,  who 
may  order  the  same  acts  to  be  done  which  the  parties  themselves 
might  do  by  their  own  agreement.  Therefore,  when  we  are  told 
that  an  arbitrator  can  not  make  an  award  of  freehold,  and  that  he 
can  not  award  the  freehold  of  one  man  to  another,  we  are  to  un- 
derstand these  expressions  to  mean  no  more  than  that  land  can 
not  be  transferred  by  the  mere  magic  of  the  words  of  the  award, 
but  that  it  is  necessary  the  award  should  order  such  acts  to  be 
done  as  would,  if  done  by  the  voluntary  agreement  of  the  par- 
ties,  amount  to  a  specific  transfer."  I  believe  that  in  this  short 
summary  the  result  of  the  decisions,  down  to  the  publication  of 
Eyd's  treatise,  is  pretty  accurately  stated.  But  it  is  worthy  of  ob- 
servation, that  in  the  case  before  the  court  no  difficulty  about 
land  occurs.  No  conveyance  is  ordered  to  be  executed  by  one 
party  to  the  other,  because  there  was  no  occasion  for  one.  Noth- 
ing but  a  question  of  boundary  was  submitted  to  the  arbitrators. 
The  dividing  line  being  fixed,  the  title  follows  of  course.  The 
award  is  conclusive  evidence  of  the  boundary,  and,  consequently, 
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conclusive  OTidence  that  the  title  of  each  party  always  extended 
to  that  boundary,  and  no  further. 

2.  Now,  then,  as  to  the  second  point,  why  should  not 
chanceiy  compel  a  specific  execution  of  such  an  award,  as  well 
as  of  any  agreement  respecting  land  ?  The  agreement  here  was, 
that  the  line  established  by  the  arbitrators  should  be  consid- 
ered as  the  fixed  boundaxy  forever.  The  award,  then,  may 
fairly  be  considered  as  the  agreement  of  the  parties  to  fix  the 
boundary.  Why  should  either  party  be  allowed  to  recede  from 
this  any  more  than  from  any  other  agreement?  The  circum- 
stance of  their  having  bound  themselves  in  a  penalty  to  abide 
by  the  award,  for  the  recovery  of  which  an  action  at  law  may 
be  maintained  is  of  very  little  weight.  The  same  objection 
arises  in  many  cases  where  a  specific  performance  is  decreed. 
The  intent  of  the  parties  was  to  settle  all  disputes  touching  the 
boundary,  which  intent  can  not  be  carried  into  efiect  by  an 
action  for  the  penalty.  Whatever  might  be  the  result  of  that 
action,  the  original  dispute  would  still  remain  unsettled. 
Chancery,  therefore,  would  ^o  to  the  root  of  the  evil  and  ^x 
the  boundary  according  to  the  award,  which  would  make  an 
end  of  all  disputes.  I  think  the  law  is  well  settled  that  a 
specific  execution  of  an  award  concerning  the  title  of  land  will 
be  decreed  in  equity. 

In  1  Madd.  Ch.  401,  it  is  said  to  be  clear  that  a  bill  will  lie  for 
a  specific  performance  of  an  award,  even  though  the  award  be 
unreasonable,  the  arbitrator  being  a  judge  of  the  party's  choos- 
ing, and  the  award  being  considered  as  ascertaining  the  terms 
of  a  previous  agreement.  But  though  if  the  award  decide  any- 
thing to  be  done  respecting  land,  the  court,  it  seems,  will 
decide  a  specific  performance,  it  will  not  execute  an  award  for 
the  payment  of  money.  In  Bishop  v.  Bishop,  1  Ch.  Bep.  142. 
and  Ecdl  v.  Hardy,  3  P.  Wms.  187,  a  specific  performance  of 
awards  concerning  land  was  decreed.  In  these  two  cases  the 
plaintiff  had  performed  some  part  of  the  award.  But  in  Norton 
V.  Moscall,  2  Yem.  24,  where  a  similar  decree  was  made,  no  part 
of  the  award  had  been  performed.  All  that  the  plaintiff  had 
done  was  the  selling  off  a  piece  of  land  in  order  to  raise  a  sum 
of  money  which  he  was  ordered  by  the  award  to  pay  to  the  de- 
fendant. And  in  this  case  the  award  was  so  badly  drawn  aa 
not  to  be  binding  at  law.  So  that  part  performance  by  the 
plaintiff  does  not  seem  to  be  essential  for  the  support  of  hit 
bill.  Nor  is  there  any  reason  why  it  should  be  considered  aa 
essential,  provided  the  plaintiff  holds  himself  ready  to  perform 
his  part. 
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The  case  of  SeUick  v.  Sellick,^  decided  by  the  supreme  court 
of  New  York,  15  Johns.  197,  is  directly  in  point.  It  was  there 
held  that  an  award  fixing  a  boundary  line  of  land  between  the 
parties  to  the  submission  was  a  justification  in  an  action  of 
trespass  brought  against  the  party  who  entered  and  cut  trees 
on  his  own  side  of  the  line  fixed  by  the  award.  In  Bauck  y, 
WUber,  4  Johns.  Ch.  405,  Chancellor  Kent  corrected  what  he 
considered  as  a  clear  clerical  error  in  an  award  concerning 
land,  and  decreed  a  specific  performance.  In  ShacheUford  v. 
Purket,  2  Marsh.  470  [12  Am.  Dec.  422],  it  was  decided  by  the 
court  of  appeals  of  Kentucky,  that  although  an  award  can  not 
conyey  the  title  of  land,  still  it  is  binding  on  the  parties,  and 
estops  them  from  disputing  the  title  affirmed  by  the  award. 
But  the  counsel  for  the  plaintiff  in  the  present  case  relied  on 
the  decisions  of  our  own  courts;  so  that  it  became  necessary  to 
reyiew  the  Pennsylvania  cases.  The  strongest  in  favor  of  the 
plaintiff  is  Dixon's  Lessee  v.  Moorhead,  tried  before  McKean, 
C.  J.,  and  Smith,  J.,  at  nisi  prius,  in  Westmoreland  county,  in 
May,  1798.  That  was  an  award  at  common  law,  and  it  was 
held  not  to  be  conclusive  as  to  the  title  of  land.  The  same 
question,  between  the  same  parties,  had  come  before  the  court 
of  common  pleas  of  Westmoreland  county,  at  June  term,  1794, 
when  a  verdict  was  given  against  the  award,  but  a  new  trial 
was  granted  at  December  term,  1795,  President  Addison  having 
changed  his  mind  after  the  trial,  and  being  of  opinion  that  in 
his  charge  to  the  jury  be  had  not  given  sufficient  weight  to  the 
award.  For  the  opinions  of  Chief  Justice  McEean  and  Judge 
Smith,  I  entertain  a  sincere  and  high  respect,  but  it  must  be 
remembered  that  this  was  a  nisi  prius  decision,  which  we  all 
know  is  not  of  the  same  authority  as  a  judgment  in  bank.  The 
same  judges  who  have  necessarily  decided  in  haste  at  nisi  prius 
often  came  to  a  different  conclusion  after  a  full  argument  in 
bank. 

Thus  we  see  that  the  opinion  of  President  Addison  was  al- 
tered, after  further  discussion  on  a  second  argument  and  more 
time  for  mature  deliberation.  The  case  of  Calhoun's  Lessee  v. 
Dunning,  also  at  nisi  prius,  tried  before  Shippen  and  Bradford, 
justices,  at  Carlisle,  in  May,  1792,  appears,  according  to  the 
report  of  it  in  4  Dall.  120,  to  have  been  in  direct  opposition  to 
Moorhead' s  Lessee  v.  Dixon.  Shippen,  J.,  charged  Uie  juiy  that 
"  although  an  award  could  not  give  a  right  to  land,  yet  it  would 
settle  a  dispute  either  in  an  ejectment  or  an  action  of  trespass, 

1.  StUiek  T.  Addamt, 
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and  that  it  had  been  bo  decided  in  the  caee  of  Fbafs  Lesnee  v. 
FrankUn,'*  of  which  no  report  has  come  to  my  knowledge, 
either  in  print  or  in  manuscript.  It  is  proper,  however,  to 
mention  that  Yeates,  J.,  in  deliTcring  his  opinion  in  Duer  y. 
Boyd,  1  Serg.  St  B.  218,  said  "  that  he  had  seen  the  notes  of 
Judge  Shippen  in  OaOumn'a  Lessee  v.  Dunning,  which  contained 
the  arguments  of  the  counsel  but  not  the  opinion  of  the  court, 
and  that  he  was  strongly  inclined  to  think  that  implicit  confi- 
dence was  not  to  be  placed  in  the  accuracy  of  the  report  in  4 
Dall."  It  is  to  be  regretted  that  Judge  Yeates  did  not  ascer- 
tain what  the  opinion  of  the  court  really  was,  because  his  re- 
marks have  thrown  a  doud  over  the  case  of  OaXhoun  y.  Dunning 
which  it  is  impossible  now  to  dispel.  The  only  instance  in 
which  the  efficacy  of  an  award  respecting  the  title  to  land  has 
been  brought  directly  before  the  court  sitting  in  bank,  was  in 
the  case  of  Duer  y.  Boyd,  etc.,  1  Serg.  h  B.  201.  It  was  there 
decided  that  an  award  made  under  a  rule  of  court,  entered  in 
an  action  of  ejectment  under  the  act  of  1705,  was  not  conclusiye, 
but  had  just  the  same  weight  as  a  verdict  in  an  ejectment. 
The  reason  of  that  decision  was,  that  the  act  of  1705  gives  to 
the  award  the  same  efficacy  as  if  it  were  a  verdict,  and  judgment 
is  entered  on  it  as  on  a  verdict.  It  could,  therefore,  have  no 
greater  weight  than  a  verdict  in  ejectment,  which  certainly  is 
not  conclusive.  When  a  rule  of  reference  is  entered  in  an 
ejectment  under  the  act  of  1705,  it  must  be  presumed  that  both 
parties  know  the  law,  and  therefore  could  not  have  intended 
that  the  award  should  have  a  greater  effect  than  a  verdict. 
That  was  my  opinion  in  Dwer  v.  Boyd^  but  I  expressly  avoided 
committing  myself  as  to  the  effect  of  an  award  at  common  law. 
These  are  all  the  Pennsylvania  authorities,  and  I  consider  theni 
as  leaving  undecided  the  question  now  before  us,  which  is, 
whether  an  award  of  arbitrators,  under  a  submission  at  common 
law,  fixing  a  boundary  line  between  the  parties,  be  or  be  not 
conclusive.  Feeling  myself  at  liberty  to  exercise  my  own  judg- 
ment, I  am  of  opinion,  for  the  reasons  before  given,  that  the 
award  is  conclusive.  There  was  error,  therefore,  in  the  charge 
of  the  court,  for  which  the  judgment  is  to  be  reversed,  and  a 
venire  de  novo  awarded. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


This  oaae  is  cited  with  approval  as  to  tho  offnefawveness  of  an  awaid  m 
Perot  V.  Packer,  2  Ash.  169;  Botoen  v.  <7ooper,  7  Watts,  813;  8pmr  v.  M^ 
Ohuney,  2  Watts  dc  S.  234. 
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MoMuiiLEN  V.  Wenneb. 

[16  SSBOBAXT  k  S4WLB,  18.] 

▼mxiB  AHD  VsvDKK^A  JuDGMZNT  AoAiNBT  THS  Vekdob,  after  the  ex* 
aoation  of  articles  of  agreement  bat  before  the  ezecntion  of  a  deed,  bind* 
the  legpd  eatate  of  the  vendor.  And  the  parohaaer  at  the  sheriff's  sale 
would  bo  entitled  to  the  onpaid  purchase-money,  and  could  enforce  that 
ri^t  in  an  action  of  ejectment  against  the  terre-tenant. 

KwuFPEL  IN  Paib. — ^The  obligor  of  a  bond  is  estopped  to  set  up  an  equitable 
defense  thereto  as  aiijainst  an  assignee  who  took  the  bond  on  the  obligor's 
statement  that  he  had  no  defense.  The  estoppel  will  arise  although  tha 
statement  was  not  made  to  the  assignee,  but  merely  in  his  presence. 

DsBF  on  a  bond.    The  opioion  states  the  case. 

Weidman  and  Foster^  for  the  plaintiff  in  error. 

Narria  and  Hldep,  contra. 

By  Ck>art,  Boobbs,  J.  This  was  a  suit  brought  to  recover  the 
snm  of  one  hundred  and  thirty-one  dollars  fifty  cents,  on  a 
bond  given  to  secure  part  of  the  purchase-money  of  a  tract  of 
land  sold  by  the  defendants  to  Daniel  McMullen,  and  assigned 
by  him  for  a  valuable  consideration  to  the  plaintiff,  Ann  Fox, 
since  intermarried  with  John  Budy. 

There  is  no  doubt  that  the  assignee  of  a  bond,  whether  the 
assignments  be  legal  or  equitable,  takes  it  at  his  own  peril,  sub- 
ject to  eveiy  defalcation  which  might  have  been  made  against 
the  obligee  by  the  obligor  at  the  time  of  the  assignment,  or 
notice  of  it:  1  Dall.  23;  2  Id.  49;  4  Serg.  &  B.  177.  The  de- 
fense relied  on  was,  that  the  bond  on  which  suit  was  brought 
was  given  to  secure  the  payment  of  the  purchase-money  of  a 
tract  of  land  sold  by  Daniel  McMuUen  to  Daniel  and  John 
Wenner.  That  subsequent  to  the  articles  of  agreement,  but 
before  the  execution  of  the  deed,  Samuel  Ensminger  obtained 
a  judgment  against  Daniel  McMuUen,  to  wit,  to  the  December 
term,  1814,  No.  44.  The  first  question  raised  by  the  plaintifb 
in  error  is,  what  is  the  legal  effect  of  this  judgment?  And 
about  this  we  have  no  difficulty.  It  binds  the  legal  estate  of 
Daniel  McMullen  in  the  land,  which  was  not  parted  with  at  the 
time  of  the  rendition  of  the  judgment.  The  sheriff's  vendee 
would  stand  precisely  in  the  situation  of  McMullen,  and  there- 
fore it  is  incumbent  on  a  purchaser  to  search  the  office  for 
judgments  before  payment  of  his  money,  up  to  the  time  of  the 
execution  of  his  deed.  The  sheriff's  vendee  would  be  entitled 
to  the  unpaid  purchase-money;  the  payment  of  which  he  could 
enforce  by  an  action  of  ejectment  against  the  terre-tenant  of 
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the  land.  The  sale  of  the  legal  estate  by  a  judgment  mesne 
between  the  articles  of  agreement  and  the  execution  of  the  deed 
would  transfer,  as  a  necessary  incident,  the  money  remaining 
unpaid.  And  in  this  there  is  no  hardship  upon  the  original 
vendee,  as  he  has  notice  upon  record,  and  can  have  no  diffi- 
culty in  protecting  himself,  if  he  uses  ordinary  diligence. 

In  an  action  of  ejectment  brought  by  the  vendee  of  the 
sheriff,  the  original  vendee  could  protect  himself  only  by  pay- 
ment or  tendering  the  purchase-money  unpaid  at  the  time  of 
the  rendition  of  the  judgment.  On  doing  so,  he  would  be 
entitled  to  a  conveyance  of  the  legal  title  vested  in  the  sheriff's 
vendee.  In  the  case  of  the  sale  of  an  equitable  interest  in 
lands,  it  has  already  been  decided  that  the  vendee  of  the  sheriff 
stands  in  the  same  situation  as  the  former  owner  of  the  equi- 
table interest.  In  Auioaier  v.  MUhioU,  9  Serg.  &  B.  397,^  it  has 
been  held  that  the  judgment-creditors  of  a  vendee  of  land,  who 
has  paid  part  of  the  purchase-money,  and  has  possession  of  the 
land,  but  has  received  no  deed,  are  entitled  to  the  proceeds  of 
sale  of  his  title  under  an  execution,  in  preference  to  the  vendor. 
By  the  law  of  Pennsylvania,  all  the  real  estate  of  the  debtor, 
whether  legal  or  equitable,  is  bound  by  a  judgment  against 
him,  and  may  be  taken  in  execution  and  sold  for  the  satisfac- 
tion of  the  debt.  At  common  law,  an  equitable  estate  is  not 
bound  by  a  judgment  or  subject  to  an  execution.  We  have  no 
court  of  chancery,  and  have,  therefore,  from  necessity,  estab- 
lished it  as  a  principle,  that  both  judgment  and  execution  have 
an  immediate  operation  on  equitable  estates:  9  Serg.  Sc  B.  397. 
If,  then,  a  judgment  binds  an  equitable  interest  in  lands,  a 
fortiori^  it  binds  a  legal  interest,  and  to  the  extent  of  the  interest 
at  the  time  of  the  judgment. 

Although  prima  facie  the  obligor  may  make  every  defense 
against  the  assignee,  which  at  the  time  of  the  assignment,  or 
notice  of  it,  be  could  have  made  against  the  obligee,  yet  he  may 
by  his  own  conduct  preclude  himself  from  the  benefit  of  that 
right.  Thus  it  has  been  held  that  if  the  assignee  calls  on  the 
obligor,  and  informs  him  he  is  about  to  take  an  assignment  of 
bis  bond,  and  the  obligor  acknowledges  that  it  is  due,  without 
any  allegation  of  defense,  he  shall  not  be  permitted  to  take  de- 
fense against  the  assignee.  And  this,  whether  his  silence  pro- 
ceeds from  ignorance  or  design.  It  would  be  most  inequitable 
and  unjust,  that  he  should;  because  if  any  loss  afterwards  occur, 
it  arises  from  the  negligence  or  folly  of  the  obligor,  and  not  the 

1.    ^tnoerterT.  ifat&tot,  9Sei«.  ftB.897. 
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default  of  the  assignee,  who  has  taken  every  pains  to  inform  him-* 
self  of  the  real  situation  of  the  parties.  If  any  injury  aoomes, 
it  is  right  that  he  who  causes  it  should  bear  the  loss.  The 
eases  all  go  upon  the  ground  that  the  assignee  has  acted  with 
good  faith,  and  without  notice  of  any  defect  of  title,  or  vali4 
defense,  and  with  a  wish  not  to  ensnare  the  obligor,  but  to  pio«» 
tect  himself.  As  bonds  are  an  article  of  commerce,  and  are 
made  transferable,  equitably  and  expressly  by  an  act  of  as- 
sembly, it  would  be  legalizing  fraud  to  hold  any  other  doctrine. 
It  appears  that  Daniel  McMuUen  came  to  the  house  of  old  Mr. 
Fox,  offered  to  sell  his  bond,  that  Henry  Fox  with  Daniel  Mc- 
MuUen called  on  Jacob  Wenner,  and  told  him  he  had  found 
out  a  place  to  sell  the  bonds.  That  McMullen  took  the  bonds 
out  of  his  pocket  and  laid  them  on  the  table,  and  that  Wenner 
took  them  up  and  looked  at  them  and  said:  "  Yes,  they  are  my 
bonds,  and  I  am  willing  to  pay  them  at  any  time,  but  I  have 
not  got  the  money  now/'  McMullen  then  asked  him  if  he  was 
willing  old  Fox  should  buy  them.  Wenner  said:  "  Yes,  it  will 
be  better  for  me,  if  you  sell  them  hereabouts;  then  I  can  pay 
them  easier  than  go  to  Halifax  to  pay  them."  McMullen  then  told 
Wenner  that  it  was  for  this  old  Fox  had  sent  his  son  along  with 
him;  that  he  did  not  trust  to  him.  McMullen  then  asked  Wen- 
ner again  if  he  was  satisfied.  He  said:  "  Yes,  I  would  rather 
have  it  so  than  not."  That  this  conversation  was  communicated 
to  old  Fox  in  the  presence  of  Ann  Fox,  and  that  Ann  Fox  pur- 
chased the  bond  and  took  the  assignment  on  which  this  suit  was 
brought. 

It  was  not,  it  is  true,  Ann  Fox  who  called  on  Wenner,  nor  was 
Henry  Fox  her  agent;  but  this  can  make  no  difference  in  the 
principle.  The  question  is,  was  Ann  Fox  induced  to  purchase 
the  bond  under  the  representation  made  by  Wenner,  which  was 
communicated  to  her;  that  he  had  no  defence,  and  that  he  was 
willing  and  desirous  that  the  bond  should  be  sold  in  the  neigh- 
borhood. If  this  should  be  the  opinion  of  the  jury,  who  are 
the  proper  judges  of  the  fact,  and  that  there  was  no  imposition 
on  Wenner  in  which  she  was  concerned,  then  eyery  principle  of 
law,  and  of  common  sense,  would  say  that  Wenner,  and  not 
Ann  Fox,  should  sustain  the  loss,  if  any  arises.  In  such  a  case 
the  verdict  of  the  jury  should  be  in  favor  of  the  plaintiff  to  the 
amount  due  upon  the  bond. 

Judgment  reversed,  and  a  venire /ados  de  novo  awarded. 

Affrovkd  in  rabeeqiient  decisions  in  PennsylvaniA  on  the  following  pro- 
positions, that  the  equitable  estate  of  the  vendee^  or  the  legal  estate  of  the 
AM.  Dao.  Vol.  XVI— 86 
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vendor  may  be  bonnd  by  a  jadgment  agamat  the  one  or  the  other,  in  CaUm 
Y.  Bobhuon,  2  Watts,  377;  WiUon  v.  Store,  10  Id.  436;  SHewaH  v.  Coder,  11 
Pa.  St.  94;  Garrard  v.  Laniz,  12  Id.  193;  Vkrkeller^s  Appeal,  24  Id.  107;  Afflf- 
hn*8  Appeal,  32  Id.  128;  that  where  one  of  two  innooent  persom  moat 
suffer,  he  who  oocasioned  the  loss  shonld  bear  it,  in  Taylor  v.  OiU,  10  Id.  432; 
Edgar  v.  Kline,  6  Id.  331.  On  the  principle  of  estoppel  here  announced,  this 
ease  is  followed  in  ElUot  v.  Callan,  1  Pa.  29;  Decker  v.  Eisenhauer,  Id.  478; 
SeoU  Y.  Sadler,  52  Pa.  St  214,  where  McMuUen  y.  Wetmer,  together  with 
Edgar  ▼.  Kline,  supra,  and  Weaver  v.  Lynch,  25  Id.  449,  is  said  to  "settlo 
this  question  morally  and  legally."  Beference  is  also  made  to  the  principal 
case  in  Secombe  v.  Steele,  20  How.  106,  upon  the  interest  acquired  by  a  por- 
ohaser  under  an  execution  sale  of  a  vendor's  titb  and  interest  in  lands  con- 
tracted to  be  conveyed. 


Tate  v.  Stooltzfoos. 

[16  SSBOSAKX  k  B4WUB,  85.] 

A  Cxbthioatb  of  Aoknowlkdoment  of  a  release  by  a  husband  and  wifs^ 
omitting  to  state  that  the  wife  was  separately  examined,  is  made  good  l^ 
the  act  of  the  third  of  April,  1826,  which  is  constitutionaL 

Ejbotmsnt.    The  opinion  states  the  case. 

Bogera  and  G.  Champneys,  for  the  appellants,  cited  Vanhome 
T.  Dorranoe,  2  Dall.  304. 

By  Court,  Duncan,  J.  This  was  an  appeal  from  the  dedsion 
of  Mr.  Justice  Huston,  at  a  circuit  court  held  at  Lancaster, 
April,  1827,  admitting  in  evidence  the  release  of  James  Cochran 
and  Jane  Mary,  his  wife,  on  an  acknowledgment  of  the  instm- 
ment  by  husband  and  wife,  of  the  twenty-eighth  of  Maj,  1796,  of 
the  wife's  real  estate,  in  the  following  words:  *'  James  Cochran 
and  Jane  Mary,  his  wife,  came  before  me,  the  subscriber,  one  of 
the  associate  justices  of  the  court  of  common  pleas,  in  and  for 
the  county  of  Lancaster,  and  acknowledged  the  within  instru- 
ment to  be  their  act  and  deed,  and  desired  that  the  same  might 
be  recorded  as  such/'  And  also  in  instructing  the  juiy  that 
the  release  thus  acknowledged  was  sufficient,  under  the  proTi»- 
ions  of  the  act  of  the  third  of  April,  1826,  to  bar  ail  claim  to 
recovery  in  right  of  the  wife. 

It  is  contended,  first,  that  this  defective  acknowledgment  is 
not  cured  by  that  act.  While  I  agree  that  the  retrospective 
powers  of  this  act  are  to  be  construed  strictly,  and  that  every 
law  of  this  nature  is  to  be  construed  with  strictness,  and  not  be  ex* 
tended  by  equity  beyond  the  words  of  the  statute,  yet  I  can  not 
agree  to  a  construction  that  would  defeat  the  end  and  object  of 
the  law,  and,  I  must  confess,  it  appears  to  me,  that  in  words 
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elear  as  our  language  affords,  this  provision  embraces  eyery  de- 
fect, cures  every  invalidity  in  the  certificate  of  acknovrledgment, 
where  the  conveyance  is  a  bona  fide  one.  The  purview,  the 
preamble  and  the  enacting  clause  conduce  to  prove  that  it  was 
the  intention  of  the  legislature  that  no  acknowledgment  should 
be  held  invalid,  defective  or  insufficient  in  law,  by  reason  of 
any  omission,  formal  or  substantial,  in  not  setting  forth  the  par- 
ticulars of  an  acknowledgment  in  the  certificate;  and  my  opin- 
ion is,  that  if  the  vnf  e  does  acknowledge  the  conyeyance  to  be  her 
act  and  deed  before  an  officer  authorized  by  law  to  take  it,  this 
acknowledgment  is  sufficient,  though  it  omit  all  the  particulars 
required  under  the  former  act.  It  is  impossible  to  make  an  en- 
actment more  expressive  and  comprehensive;  for  the  naked 
acknowledgment  is  made  as  good,  valid  and  effective  in  law,  for 
transferring  the  estate,  as  if  all  the  requisites  and  particulars  of 
{he  acknowledgment  recited  in  the  former  act  had  been  particu- 
larly set  forth  in  the  certificate  thereof,  or  appeared  upon  the 
face  of  the  same.  It  is  here  to  be  observed  that  this  act  only 
alters  defective  acknowledgments  before  the  first  of  September, 
1826. 

It  is  next  objected  that  this  act  is  unconstitutional.  The  gen- 
eral rule  is,  that  all  laws  are  in  their  nature  prospective,  yet 
this  does  not  prohibit  the  legislature  from  passing  some  laws 
which  haye  a  retrospective  operation.  Where  the  laws  do  not 
impair  the  obligation  of  contracts,  or  are  not  ex  poal/acto  (ex 
posi/acto  relates  to  crimes  only),  evexy  confirmatory  act  is  in  its 
nature  retrospective;  and  in  the  opinion  of  the  court  delivered 
in  Underwood  v.  lAJUy^  10  Serg.  &  B.  101,  it  is  stated  "  that 
confirming  acts  are  not  uncommon.  Deeds  acknowledged  de- 
fectively by/mes-cover^,  proceedings  and  judgments  of  commis- 
sioners, and  justices  of  the  peace,  who  were  not  conunissioned 
agreeably  to  the  constitution,  or  where  their  power  ceased  on 
the  division  of  countries  until  a  new  appointment.  Betro- 
spectiye  laws  which  only  vaxy  the  remedies  diyest  no  right,  but 
merely  cure  a  defect  in  proceedings  otherwise  fair — ^the  omis- 
sion of  formalities  which  do  not  diminish  existing  obligations 
contraxy  to  their  situation  when  entered  into.  These  and  sev- 
eral like  acts  are  clearly  constitutional." 

I  have  seen  no  reason  to  change  that  opinion.  I  will  just 
add  that  it  is  an  abuse  of  terms  to  contend  that  this  is  au  act, 
divesting  vested  rights.  Such  acts  would  be  odious  and  unjust 
as  well  as  unconstitutional,  for  it  is  not  intended  by  a  yested 
right  that  it  shall  be  a  right  to  do  wrong,  to  take  advantage  of 
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ft  &i«ve  dip  in  form,  where  the  transaction  is  a  bona  fide  ooe, 
and  to  avoid  an  honest  conveyance  fairly  acknowledged  in  the 
bands  of  an  innocent  pnrchaser.  Statutes  made  to  confine 
acts  by  public  officers,  which  would  haye  been  Toid  for  some 
infonnality,  have  neyer  been  questioned  on  constitutional 
grounds:  See  Bond  ▼.  Appleton,  8  Mass.  472  [5  Am.  Dec.  11].]. 
It  is  well  that  this  question  has  been  brought  up  so  early  after 
passing  the  act,  to  put  the  matter  at  rest  and  sUence  the  specn- 
kiioiiB,  opinions  and  doubts  expressed  eyen  by  some  men  in 
the  profession,  and  to  relieve  from  apprehension  those  bona  fide 
purchasers  who  might  otherwise  have  been  a£Eected  by  informal 
certificates  of  acJcnowledgments,  and  that  the  hundreds,  I  might 
say  thousands,  intended  to  be  relieved  from  danger  from 
this  one  cause,  may  now  repose  in  peace  under  this  law  confirm- 
ing their  titles;  no  man  can  make  them  afraid. 

It  is  the  opinion  of  the  court  that  the  ^appeal  be  dismissed 
and  the  judgment  affirmed. 

BoGEBS,  J.,  having  been  counsel  in  the  cause,  took  no  part  in 
the  decision. 


Frequent  reference  is  made  to  this  opinion  holding  oonstitatiooal  the  aot 
to  which  it  relates,  as  being  decisive  of  what  acts,  remedial  in  their  natore, 
may  have  a  retrospective  operation:  SaUerlee  v.  McUthewaon,  16  Sei^.  &  R. 
191;  Koch*8  Estate,  5  Rawle,  341;  Mercer  v.  Watson,  1  Watts,  356;  Menges 
V.  Wertinan,  1  Pa.  St.  223;  MeMasters  v.  Commonwealth,  3  Watts,  294;  Ly^ 
coming  v.  Union,  15  Pa.  St.  171;  Schoenberger  v.  School  Directors,  32  Id.  37; 
Weisterv.  Hade,  62  Id,  490;  Orim  v.  Weissenberg  School  Distrui,  Slid.  4X31 1 
Eiekards  v.  Rote,  68  Id.  255;  Watsim  v.  Mercer,  8  Pet.  100;  Dental  v. 
IFo^te,  30 CaL  144;  Bkhy,  Flanders,  39 ^.  H.  887. 


SpANOLEB    V.  GOMMONWEAI/EH. 

[16  SlBOXAXT  k  lUVLB,  68.] 

Tarn  Sbsbzw  mat  Dbmaio)  as  iNDSHNnr  where  there  is  soeh  a  daim  to 
the  property,  adverse  to  the  defendant  in  the  exeontion,  as  would  rea- 
sonably raise  a  donbt  or  apprehension  as  to  the  title,  or  create  a  panae 
in  the  mind  of  a  constant  man. 


SciBB  FACIAS  apon  the  bond  of  Spangler,  as  sheriff,  and  hia 
Buzeties.  The  breach  assigned  was  a  failure  to  execute  a  cer- 
tain fieri  facias.  It  appeared  that  one  Snodgzass,  in  June,  1820, 
sold  certain  goods  and  chattels  to  one  Orson  for  the  purpose  of 
securing  a  debt,  but  retained  possession  thereof  until  1822; 
that  in  August,  1820,  Spaugler  was  about  to  levy  the  fierifacioB 
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taentioned  on  these  chatteiU  as  the  property  of  Snodgraes,  whom 
Orson  claimed  the  same,  and  Snodgrass  disclaimed  all  titto 
thereto;  that  Spangler  then  asked  an  indemnity  from  Martin, 
the  plaintiff  in  ttie  exeoation,  wMch  being  refused,  the  writ 
was  returned  nulla  bona.  The  ease  was  submitted  upon  an 
agreed  statement  oontaining  these  faots,  judgment  being  taken 
for  the  plaintiffs. 

Wadmoorihf  for  the  plaintiff  in  error. 

Lewis  and  Ihmher,  ctmtra. 

By  Court,  I>uBroA]jr;  J.  In  a  9oire  fadas,  on  a  recognizance 
given  by  the  sheriff  and  his  securities,  the  breach  assigned  was 
for  a  false  return  of  ntdla  bona^  on  a  fieri  facias  against  one 
Joseph  Soodgraes.  TUhe  case  stated  in  the  nature  of  special 
Terdict  I  refer  to.  This  special  finding  opens  a  wide  field  of 
investigation  on  the  duties  of  sheriffs.  The  general  question 
referred  to  the  court  is,  whether  or  not  the  plaintiffs  were  en- 
titled to  recover.  This  special  case  is  very  incorrect  and  im- 
perfect, for  whether  the  goods  were  the  goods  of  Snodgrass,  the 
defendant  in  exedution,  is  not  a  fact  stated,  and  the  court  can 
not  induoe  or  infer  h  from  the  circumstances,  and  therefore  the 
oause  goes  back  for  that  defect;  but  the  court  consider  it  proper 
to  state  their  general  views  on  the  question  agitated. 

In  England,  it  is  certainly  the  course,  where  the  oheriff  has  a 
doubt  respecting  the  property  of  the  goods,  to  inquire  by  a 
jury  in  whom  the  property  is,  or  eke  not  to  meddle  at  all  with 
such  goods  as  do  not  plainly  appear  to  be  the  proper  gooois  of 
the  defendant.  The  finding  of  this  jury  or  inquest,  will  justify 
ham  in  returning  nuZIa  bona,  and  mitigate  damages  in  an  action 
of  trespass,  if  the  goods  seized  should  not  happen  to  be  the  goods 
of  the  defendant:  Dalt.  Sher.  140;  GOb.  Ev.  21.  This  finding 
by  the  sheriff's  inquest  does  not  settle  the  question  of  property 
between  tiie  litigant  parties.  It  is  not  a  proceeding  immedi- 
ately from  the  court,  bat  merely  an  inquest  of  office  to  indem- 
nify the  sheriff  in  making  the  return  to  the  writ;  and  the  court 
will  not  set  aside  the  inquest,  nor  order  a  new  writ  of  inquiry; 
for  this  is  on  inquiry  merely  collateral  to  the  cause,  and  is  no 
part  of  the  judicial  proceedings:  2  Tidd,  921.  The  sheriff  in 
seizing  the  goods  acts  at  his  peril,  and  therefore  it  would  be  a 
harsh  doctrine  to  leave  him  unprotected  and  exposed  to  loss 
where  he  acts  bona  Jide;  this  would  be  a  severe  line  of  jus- 
tice. On  the  other  hand,  it  would  not  seem  reasonable  that 
he  should  on  shallow  pretenses  refuse  to  execute  the  writ;  for 
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this  would  be  leaving  the  plaintiff  open  to  a  connivance  between 
the  d^endant  and  the  sheriff  to  conjure  up  some  unfounded  claim 
of  property  in  a  stranger;  and  I  would  have  been  glad  to  have 
found  the  inquest  bj  the  sheriff  introduced  among  us,  but  this 
never  has  been  done  in  this  state,  and  would  seem,  from  the 
decision  in  Weaver  v.  Lavorence,  1  Dall.  156,  not  to  be  war- 
ranted. 

It  has  been  usual  for  the  sheriff  to  require  reasonable  security 
in  case  of  reasonable  doubt,  and  this  has  been  so  generaUy  ac- 
quiesced in,  that  no  controversy  has  before  this  arisen  on  it. 
But  a  case  might  arise  where  the  sheriff,  on  very  frivolous 
grounds,  might  refuse  to  act  without  unreasonable  security  to 
indemnify  him.  The  plaintiff  might  be  poor,  and  not  able  to 
satisfy  the  sheriff  as  to  the  security  offered.  He  might  be  dis- 
tant, and  the  sheriff,  on  the  most  groundless  claim,  refuse  to  act; 
and  where  the  goods  are  found  in  the  hands  of  a  defendant, 
claimed  by  another  under  a  bill  of  sale  or  mortgage,  and  suffered 
to  continue  in  the  possession  of  the  supposed  vendor,  who  trusts 
the  goods  to  him  on  his  personal  credit,  to  use  as  his  own,  thus 
enabling  him  to  induce  unwary  men  to  trust  hiin,  and  this  claim 
should  stop  the  hand  of  the  sheriff,  would  seem  to  be  an  alarm- 
ing proposition.  It  would  afford  a  complete  protection  to  the 
dishonest  debtor.  A  plan  might  be  formed,  and  would  be 
formed,  between  him  and  some  friend,  that  he  should  enjoy  the 
goods  for  his  own  use,  and  the  claimant  would  not  molest  him^ 
unless  the  goods  were  seized  by  some  person.  What  is,  how- 
ever, to  protect  a  sheriff,  if  in  all  cases  he  were  obliged  to  act, 
and  to  act,  too,  vrithout  any  indenmification  f  If  we  have  not 
used  the  inquisition  to  protect  the  sheriff,  it  does  not  follow 
that  he  is  without  protection. 

It  is,  I  know,  difficult  to  draw  any  precise  line,  but  I  think, 
consistently  with  justice  and  in  conformity  to  our  practice,  a 
line  of  justice  might  be  drawn,  which,  while  it  protects  sheriffs 
from  unnecessary  risks,  secures  plaintiffs  from  connivance  be- 
tween the  sheriff  and  the  defendant  in  the  execution — and  that 
is,  that  wherever  there  is  a  claim  of  property  adverse  to  that  of 
the  defendant,  of  that  kind  which  would  reasonably  raise  a  doubt 
or  apprehension  as  to  the  title,  or  create  a  pause  in  the  mind  of 
a  constant  man,  the  sheriff  has  a  right  to  call  on  the  plaints^ 
for  a  reasonable  indemnity.  This  must  depend  on  the  circuiu^ 
stances  of  each  particular  case.  In  an  action  for  a  false  return, 
it  ought  to  be  a  justification^  as  much  as  the  inquisition,  if  one 
could  be  made  by  the  sheriff.    This  would  be  a  fairer  mode  than 
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suffering  a  sheriff  to  hold  his  own  inquisition  for  his  own  justi* 
fioation.  This  power  in  his  hands  would  be  liable  to  great 
abuse;  and  even  where  the  sheriff  could  hold  an  inquisition,  if 
the  plaintiff  in  the  execution  offer  in  writing  to  indemnify  the 
sheriff,  it  would  seem  he  is  bound  to  proceed  and  sell,  and  can 
not  excuse  himself  by  taking  an  inquest:  15  Johns.  147;  8  Id. 
I  185.    The  inquest  is  not  conclusive  on  the  question  of  prop- 

erty,  though  under  certain  qualifications  in  some  oases  it  will 
excuse  the  sheriff,  and  protect  him  froih  a  suit  on  a  false  re- 
turn. 

In  the  Insurance  Co.  of  Pennsylvania  t.  Kedand^  1  Binn.  499, 
the  court  refused,  on  the  motion  of  a  defendant,  to  stay  pro* 
ceedings  on  an  execution  levied  on  goods  in  the  defendant's 
possession,  and  direct  an  issue  to  try  the  property  on  an  allega- 
tion that  the  goods  belonged  to  third  persons.  That  was  an 
j  application  by  the  defendant,  and  not  by  the  sheriff,  who  took 

I  the  risk  on  the  security  he  had  taken  from  the  plaintiff;  but  I 

do  not  entertain  a  doubt  of  the  power  of  the  court,  where  the 
sheriff  has  levied  to  enlarge  the  time  for  the  sheriff's  making  a 
return  to  Vk  fieri  facias  until  he  is  indemnified,  on  the  suggestion 
of  a  reasonable  doubt,  for  the  purpose  of  inducing  persons  set- 
ting up  claims  to  the  property  to  contest  them  in  a  trial  at  law. 
The  judgment,  in  this  case,  cannot  stand.  The  record  is  re- 
manded to  the  court  of  common  pleas  for  the  defect  in  the  find- 
ing, and  a  venire  facias  de  novo  directed. 

The  court  think  it  proper  to  suggest  that  a  general  verdict  in 
this  case  would  be  best  adapted  to  the  attainment  of  justice 
when  either  party  could  except  to  the  opinion  of  the  court,  on 
any  question  of  law  in  which  they  might  suppose  they  had  mis- 
directed the  jury;  for  this  court,  on  a  special  verdict,  can  neither 
make  any  inference,  or  draw  any  conclusion  from  circumstances 
when  the  fact  itself  is  not  found. 


Shebuv^s  Bioht  to  IsnEiCHxrT.— It  very  frequently  happeu  that  the  goods 
upon  which  the  sheriff  has  levied,  or  upon  which  the  plaintiff  desires  he 
shonld  levy,  are  daimed  by  a  stranf^er  to  the  writ.  This  claim  may  be  made 
directly  to  the  officer;  or  he  may,  before  any  such  claim  is  made  to  him,  know 
that  the  title  is  disputed  and  doabtfoL  In  fact  there  is  generally  no  neecl 
for  a  stranger  to  a  writ»  whose  property  has  been  seised,  to  make  any  demand 
opon,  or  to  give  any  notice  to  the  sheriff  He  may  lawfully  treat  that  officer 
as  a  wrong-doer,  entitled  to  no  indulgence  and  no  warning:  Freeman  on  Eze* 
cations,  sea  264.  Hence,  in  the  event  of  the  title  to  personal  property  being 
involved  in  doabt^  a  pradent  officer  will  take  such  means  as  are  available  for 
his  protection  witiiont  waiting  for  notice  from  persons  claiming  adversely  to 
the  defendant.    Under  the  English  practice^  there  were  two  modes  of  pro* 


682  Si^A^GiiEB  V.  Commonwealth.  [Penn. 

cddiui»  opM  to  tii«  ftheliff  nHi^ii  a  reasoaftbto  doubt  eziated  in  regud  to  liii 
right  to  aeiae  or  hold  property  under  exeomt&on,  ana  ho  desirod  to  avoid  both 
^he  rei^nsibmty  of  returning  nulla  hona,  and  the  reaponsibility  of  Beizing  oi 
holding  the  property. 

The  first  mode  which  -we  shall  describe  was  mach  more  effective  than  the 
cttier*  It  ooBsisted  m  demanding  indemnity  from  ^b»  plaintiff  for  seizing 
and  selling  the  pz^Mrty,  and  from  the  olaiaaat  for  releaaii^  it  This  de- 
mand being  refused  by  both  partiesj,  the  officer  m%de  an  application  to  the 
court  out  of  which  the  writ  issued.  He  showed  to  the  court  that  disputes 
in  reference  to  the  title  existed,  and  that  both  parties  had  refused  to  indem- 
nify him  for  proceeding.  It  was  discretionary  with  tiie  court  whether  or  not 
it  would  interpose  for  his  protection.  But  this  discretion  seems  always  to  have 
been  exercised  in  his  favor,  whenever  it  appeared  that  the  doubts  in  reganl 
to  the  title  were  reasonable,  and  the  motives  and  conduct  of  the  officer  io 
demanding  the  indemnity  were  characterized  by  good  faith,  and  were  f re« 
from  all  suspicion  of  a  desire  to  oppress  either  party,  or  to  evade  the  perform- 
ance of  official  duty.  The  method  of  protecting  him  was  by  making  an  order 
enlarging  the  time  for  the  return  of  the  writ.  The  length  of  time  allowed 
by  the  court  varied  according  to  the  exigencies  of  each  particular  case. 
Sometimes  the  officer  was  allowed  only  such  extension  of  time  as  enabled 
him  more  thoroughly  to  satisfy  himself  as  to  the  title;  sometimes  he  was  au- 
thorized to  wait  until  the  title  wss  settled  by  litigation  in  another  court;  and 
■ometimes  **  the  court  granted  a  rule  for  enlarging  the  time  for  the  sheriff  to 
make  his  return  from  term  to  term,  until  the  sheriff  should  be  indeomiiSed; 
Watson  on  Sheriffs,  195,  197;  Venablea  v.  Wilks,  4  J.  B.  Moore,  339;  nwr- 
iton  V.  ThurOon,  1  Taun.  120;  Ledbury  v.  Smith,  1  Chit.  294;  Bex  v.  ,^htr'^ 
</  Devon,  Id.  643;  Shaw  v.  Tuwbridge,  2  W.  BL  1064$  Burr  v.  F^ethy,  1 
Bing.  71;  6  J.  B.  Moore,  79;  WeUa  v.  Piekmam,  7  T.  EL  174;  McGmrt^  v. 
Bjirch.  4  Taun.  585;  King  v.  Bridge*,  7  Id.  294;  1  J.  B.  Moore,  43;  E^cUlU 
V.  Lovalt,  9  Price,  54.  It  is  obvious  that  this  practice  is  in  the  highest 
degree  commendable.  It  permits  the  sheriff  to  obtain  indemnity  in  casea 
where  the  title*  is  involved  in  substantial  doubt.  .  It  thereby  prevents  the 
performance  of  his  duties  from  beooming  unreasonably  and  nnneaeMarily 
perilous.  At  the  same  time  it  does  not  leave  it  to  his  disoretioa  to  deter- 
mine when  he  may  refuse  to  proceed,  and  thus  give  him  an  opportunity  to 
act  unfairly  toward  the  plaintiff. 

Statutes  have  been  enacted  in  many  of  the  United  States  determming  the 
airoumstanoa  in  which  officers  may  demand  bonds  of  indMimity.  In  the  ab* 
sence  of  such  statutes,  it  is  very  clear  that  our  oourts  iu  proper  oases  will  in* 
terpoee  to  relieve  sheri£Es  by  enlarging  their  time  for  making  their  retuma: 
Miller  v.  CommmweaUh,  5  Pa.  St  297;  Dewey  v.  WhiU,  65  N.  O.  225;  BoOey 
T.  i^arsraar,  2  Blaokf.  61;  i^oni«9tte«v.  ?Vs'ardefv24MiaB.96;.fi^av.£rid^ 
6  Tex.  143;  Jt^wp  v.  Brotum^  2  QiU  &  J.  404;  Adair  ▼.  McZkuUtl,  1  Bailey, 
158;  Hall  v.  Oalbraith,  8  Watts,  220.  Aa  a  general  rule,  our  practioe 
more  favorable  to  the  sheriff  than  the  English  practice  was.  Indemnity  i 
to  be  oonceded  to  an  offioernot  as  a  matter  ol  disDreticm nanly*  bataaamat- 
ter  of  right  Its  refusal  by  the  plaiatiff,.  where  leaeooBble  dombt  of  the  titlo 
exists,  will,  no  doubt  >n  many  of  the  states,  warrant  the  officer  in  not  meiuag 
(Mr  not  holding  the  property,  and  the  latter  need  aot  apply  to  the  court  to  •■• 
large  the  time  for  making  his  return  z  State  v.  Sharp,  2  SAeed^  615;  Saumderm 
y.  Harris  4  Humph.  72;  SmiUi  v.  O^^ood,  46  Ala.  178;  Pieawd  v.  iVterr,  3 
Ala.  493;  Mintner  v.  Bigekm,  9  Port  481;  Fitter  v.  FoaaaMd,!  Pa.  fit  640; 
Stiver  v.  ffarb%ugh,  37  Id.  399;   OammomoeaUh  v.  Van  Dyke,  57  Id.  S4f 
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Alara/iaU  v.  Uasmer,  4  Mass.  63;  Bond  v.  Ward,  7  Id.  125;  S.  C,  5  Am.  Dec. 
28;  Marsh  v.  Oold,  2  Pick.  290;  SmUhv.  Cieotte,  11  Mich.  383:  Board  v.  Helm, 
2  Met  (Ky.)  500;  Perkins  v.  Pitman,  34  N.  H,  261;  Patterson  v.  Anderson, 
40  Pa.  St.  359. 

This  rale  is  by  no  means  universaL  In  some  of  the  states  the  officer  has 
no  right  to  indemnity  until  the  claim  made  by  a  stranger  to  the  writ  has  been 
tried  by  a  jory  and  found  in  his  favor:  Curtis  v.  Patterson,  8  Cow.  67.  In 
others  the  claimant  may  be  notified  of  the  levy,  and  unless  he  prosecutes  pro- 
ceedings within  a  specified  time,  waives  his  right  to  redress  from  the  officer. 
In  these  states  the  plaintiff  can  not  be  required  to  furnish  indemnity:  StoU  v. 
SandUn,  44  Ind.  604;  See  Freeman  on  Executions,  sec  275. 

Where  the  property  which  the  sheriff  is  directed  to  seize  is  in  the  posses- 
sion of  a  third  person,  the  officer  is  entitled  to  an  indemnity  before  prooeed-^ 
ing  in  the  execution  of  the  writ.  This  point  was  raised  in  OhambiBrlain  v. 
Better,  18  N.  Y.  115,  an  action  by  the  sheriff  on  an  indemnity  bond  given  to 
protect  him  from  damage  arising  on  the  seizure  under  an  attachment  of  prop- 
erty in  the  possession  of  a  third  person.  A  question  was  made  as  to  the 
validity  of  the  bond,  it  having  been  given  without  a  previous  trial  by  jury. 
The  court  disposed  of  this  objection  by  saying  such  a  trial  could  be  and  was 
waived  by  the  claimant  and  the  creditor,  and  that  the  bond  was  therefore 
valid;  and  upon  the  subject  of  right  to  ask  indemnity  under  the  circum- 
stances, Judge  Boosevelt  said:  ''Now  the  proof  in  the  present  case  is  that 
the  officer,  in  demanding  the  bond,  sought  no  advantage  to  himself,  but  sim- 
ply desired,  as  it  was  natural  he  should,  to  protect  himself  against  loss.  The 
risk  he  ,was  required  to  run  was  not  for  his  benefit,  but  for  the  benefit  of  the 
attaching  creditor.  If  the  goods,  moreover,  as  the  creditor  alleged,  were  the 
property  of  his  debtor  beyond  dispute,  he,  the  creditor,  could  not  be  injured 
by  giving  the  indemnity;  and  if  they  were  not^  it  was  right  that  he,  who  for 
his  own  supposed  advantage  insisted  on  the  seizure,  should  take  the  conse- 
quences of  the  act.  Such  would  seem  clearly  to  be  the  dictates  of  common 
sense  and  common  justice;  in  other  words,  in  the  absenoe  of  contrary  author- 
ity, of  common  law." 

A  similar  state  of  facts  was  presented  for  the  consideration  of  the  court  in 
ZfOng  V,  NeviUe,  36  CaL  455.  The  sheriff  had  refused  to  serve  a  writ  of  pos- 
session where  there  were  persons  in  possession  claiming  the  premises  in 
their  own  right»  unless  the  plaintiff  would  give  an  indemnity  bond.  The 
bond  was  not  given,  Mid  the  writ  was  not  executed.  The  subject  of  right  to 
an  ifldeuMttty  is  quite  fully  discussed  by  Chief  Justice  Sawyer,  speaking  for 
the  court»  who,  after  adverting  to  the  sheriff's  dilemma  in  such  a  case  and 
the  difficulty  he  labors  under  of  determining  who  may  be  legally  entitled  to 
the  property,  pertinently  asks:  "If  the  courts,  after  due  investigation,  with 
all  the  means  at  their  command  necessary  for  the  purpose,  find  great  diffi- 
culty in  determining  the  question,  how  is  a  mere  ministerial  officer,  possessing 
none  of  their  facilities  to  ascertain  the  facte  and  apply  the  law  correctly  ? 
The  officer  has  no  personal  interest  in  the  matter,  and  in  a  case  of  doubt, 
like  the  one  in  question,  when  the  parties  in  interest  are  unwilling  to  take 
the  responsibility  and  hold  him  hanuless,  why  should  he  be  compelled  to  act 
athispttrill*' 

It  may  happen  that  at  the  time  of  serving  an  attachment,  there  is  no  con- 
troversy as  to  the  title,  but  that  subsequently,  when  the  officer  is  proceed- 
ing to  sell  upon  the  writ,  or  upon  the  execution  after  judgment,  third  per- 
sons step  in  and  claim  the  property,  and  forbid  the  sale.  In  such  an 
instance  has  the  officer  a  rij^t  to  demand  an  indemnity  bond  before  proceed- 
ing, or  is  it  his  duty  to  go  forward  and  sell  at  his  peril  ?    This  question  waff 
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answered  in  SmUh  v.  Oigood,  46  K.  H.  178^  the  court  being  of  opinion  that 
the  same  rale  applied  in  that  caae  as  in  one  where  the  daims  of  third  persona 
were  made  at  the  time  of  the  attachment. 

Where  there  are  several  writs  in  the  sherifTs  hand,  and  he  demands  in- 
demnity from  all  the  pUuntiflb,  some  of  whom  oomply,  and  others  refose^  he 
may  decline  to  act  for  those  so  refosing,  and  proceed  on  behalf  of  those  only 
who  hare  indemnified  him:  Pidards  v.  Peien,  3  Ala.  493;  Bumeit  v.  ffcuuiUg, 
S  Id.  686;  Smith  v.  Osgood,  46  K.  H.  178;  DaMaon  v.  DaWu,  8  CaL  227. 

The  principle  applied  in  all  these  anthorities  in  r^ftpx^  to  the  senring  of 
writs  upon  property,  and  the  right  to  demand  an  indemnity,  also  governs  in 
cases  where  the  officer  is  directed  to  arrest  the  body  of  a  debtor,  where  he 
has  reasonable  doubts  of  the  identity  of  the  person,  or  of  the  propriety  of  the 
arrest:  Marsh  v.  Gold,  2  Pick.  290;  Limg  v.  NevUle,  36  CaL  461;  SmUk  t. 
Osgood,  46  N.  H.  178. 


ELiXJGHLET  V.  BbEWEB. 

[16  SXB^CAVf  k  S4WLS,  138.] 

Books  of  QBianrAL  Entbibs  of  a  tailor  are  admissible,  althoo^  the  eliaiges 

are  made  after  the  work  is  cat  and  delivered  to  a  jonmejman,  bat  befors 

it  is  completed,  sach  being  the  nsoal  manner  in  which  the  books  wera 
kept 

Ih  Ebbob.    The  opimon  states  the  case. 

By  Court,  Hubtoh,  J.  The  plaintiff  who  was  plaintiff  below, 
produced  his  book  of  chaiges  for  work  done  as  a  tailor,  not  a 
merchant  tailor,  who  found  the  cloth  and  trimmings,  and  made 
the  coaty  etc.;  but  one  of  those  who,  as  is  usual  in  the  Tillages 
and  country  in  this  state,  make  into  garments  the  cloth  brought 
to  their  shop  by  their  customers.  He  proved  the  book  to  be 
his  book  of  original  entries,  and  that  the  several  entries  were 
made  at  the  time  each  bears  date;  but  in  answer  to  a  question, 
he  stated:  "  After  I  have  cut  out  the  work,  and  when  I  deliyer 
it  to  the  journeymen,  I  make  the  charge.  The  journeymen  work 
in  the  house  with  me."  That  this  was  the  manner  in  which  he 
had  kept  his  books.  The  books  were  rejected  by  the  court,  and 
exception  taken. 

This  case  has  received  veiy  careful  consideration.  It  is  not 
clear  of  difficulty,  and  the  court  is  not  unanimous.  It  has  long 
been  settled  that  a  storekeeper's,  a  tradesman's,  or  a  day 
laborer's  book  of  original  entries  of  goods  sold,  or  work  done, 
is  evidence  to  go  to  a  juiy;  and  so  far  as  I  know,  veiy  little  com* 
plaint  has  existed  on  account  of  such  decision.  In  4  Serg.  &  R. 
5,  this  court,  as  has  been  supposed,  went  one  step  further, 
and  received  a  book  containing  entries  of  lime  sent  from  a  kiln 
to  Philadelphia,  to  be  given  in  evidence.    These  entries  most 
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have  been  made  several  hours  before  the  delivery,  and  without 
an  absolute  certainty  that  the  lime  would  be  delivered;  but  it 
was  necessaiy  to  admit  such  evidence,  or  impose  difficulties  on 
that  business,  which  would  be  great  to  the  seller;  and  event- 
ually increase  the  price  to  the  buyer,  without  being  of  any  gen- 
eral advantage.  It  is  difficult  to  lay  down  any  other  rule  than 
that  such  mode  of  keeping  books  as  is  usual  and  known  to  all 
tradesmen  in  the  same  business,  and  all  customers,  can  not 
be  safely  declared  bad  by  a  court.  It  is  known  that  in  some 
trades  the  work  is  in  hands  for  several  days,  and  goes  through 
more  than  one  hand;  and  if  the  entry  is  made  during  the  period 
of  its  manufacture,  or  at  a  stated  time  when  it  has  progressed 
a  certain  length,  I  can  see  no  objection  to  it,  which  does  not 
apply  with  equal  force  to  the  whole,  and  which  would  not 
equally  forbid  entries  to  be  made  by  the  tradesmen  from  being 
received  at  all. 

We  do  not  say  a  shopkeeper  can  charge  goods  not  yet  meas- 
ured or  weighed  off;  nor  a  tradesman  work  not  yet  begun;  but 
we  hesitate  when  it  is  asked  of  us  to  say  that  a  blacksmith 
who  has  prepared  all  the  iron-work  of  a  wagon  ready  to  put  on 
the  wood,  and  who  weighs  it  (it  is  usually  done  by  weight),  and 
then  charges  it  in  his  book,  and  proceeds  to  finish  his  work  by 
putting  it  to  the  wood,  which  employs  him  a  week,  shall  lose 
the  price  of  his  man  and  work,  or  the  evidence  of  it,  which  is 
the  same  thing;  or  chair-maker  who  makes  and  paints  the  chairs 
and  charges  them  before  he  sends  them  to  be  gilt,  shall  not 
read  his  book  of  original  entries.  In  the  case  before  us,  we 
think  it  is  governed  by  the  case  in  4  Serg.  Sc  B.,  before  cited; 
and  that  a  tradesman  who  makes  his  entries  after  the  work  is 
begun,  gone  through  one  hand,  and  is  in  progress  with  him 
who  is  to  finish  it,  may  read  his  book,  if  no  other  objection  is 
made  to  it.  Where  the  cloth  was  furnished  by  the  customer, 
we  may  assume  that  he  will  call  for  the  coat.  In  this  case  I 
think  the  evidence  ought  to  have  been  received. 

GhssoH,  0.  J.,  and  Booebs,  J.,  concurred. 

Tod,  J.,  dissented. 

Judgment  reversed,  and  a  venire  faciaa  de  novo  awarded. 


Cited  in  Singerly  v.  J>oerr,  62  Pa.  St  14;  WoUenweberr.  KetterUmu^  17  UL 
S96;  MoUmy  v.  Beimert,  3  Grant's  Oaa.  234. 

Books  ov  Account  as  Evidencz. — See  Union  Bank  v.  Knapp,  15  Am. 
Deo.  191. 
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McAlUSTTEB  V.  HOFFICAN. 

[16  BBBOMAaT  k  JUMUg,  14T.] 

HonrBsr  on  an  elactum  which  is  paid  o^er  by  the  stake-holdar  io  tlio  win* 
aer,  oontnuy  to  the  otders  of  the  loeer,  after  the  nnlt  of  tibe  efactieo  ii 
luiowii^  may  be  reoovwed  baek. 

Acno9  brought  bj  McAllister  to  recoyer  one  hundred  doUan 
deposited  with  Hoflmau  on  a  wager  with  one  Turner,  upon  the 
result  of  a  certain  election.  It  appeared  that  McAllister  told 
Hoffman,  after  the  result  of  the  election  was  known,  but  before 
the  money  had  been  paid  over,  not  to  pay  it  OTer  to  Turner. 
This  Hoffman,  neTertheless,  did.  There  was  some  evidence  of 
an  indemnity  received  by  Hoffinan.  The  jury  were  instructed 
that  the  plaintiff  could  not  recover  if  he  had  waited  until  the 
result  of  the  election  was  known  before  directing  Hoffman  not 
to  pay  the  money  to  Turner.    Plaintiff  excepted. 

Blythe  and  PoUer^  for  the  plaintiff  in  error. 

Bonis  and  Blanchard,  contra, 

3j  Court,  GiBsoir,  0.  J.  The  result  of  the  authorities  un- 
doubtedly is,  that  the  loser  may  withdraw  his  stake  at  any  time 
before  actual  payment  to  the  winner.  If  then  such  be  the  rule 
in  regard  to  those  wagers  that  are  void  only  by  the  policy  of  the 
common  law,  how  much  more  reason  is  there  for  enforcing  it 
when  public  policy  has  received  the  sanction  of  positive  enact- 
ment ?  To  the  act  of  wagering  on  the  election,  the  act  of  as- 
sembly not  only  annexes  a  penalty,  but  in  terms  declares  the 
contract  to  be  void;  and  as  in  construing  remedial  statutes  the 
main  thing  is  to  make  such  a  construction  as  will  repress  the 
mischief  and  advance  the  remedy,  we  are  to  determine  whether 
the  practice  of  betting  on  elections  would  not  be  more  effectually 
cut  up  by  suffering  the  loser  to  regain  what  he  has  lost  at  any 
time  before  it  is  delivered  to  the  winner,  than  by  narrowing  the 
locua  peniteniicB  to  the  interval  between  the  period  of  betting 
and  the  happening  of  the  contingency;  and  it  is  impossible  to 
doubt  but  that  it  would.  A  different  conclusion  would  be  a 
virtual  repeal  of  the  clause  which  declares  the  contract  to  be 

void. 

It  will  be  conceded  that  bets  are  seldom,  if  they  are  ever, 
made  with  a  view  to  be  revoked;  and  nothing  would  be  more 
easy,  if  that  were  sufficient,  than  for  the  parties  to  preclude 
themselves  from  taking  the  advantage  held  out  by  the  law,  by 
depositing  in  the  hands  of  a  third  person;  and  in  such  a  case 
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to  expect  either  to  retract  before  the  determination  of  the  ])et 
is  known,  is  just  as  reasonable  as  to  expect  the  banker  at  a 
garni Dg  table  to  avail  himself  of  the  locus  penUentiof  while  the 
card  is  trembling  in  his  hand.  In  either  case  the  hope  of  gain, 
which  was  the  original  inducement  to  the  bet,  continues  to  oper- 
ate; but  in  the  case  of  the  political  bet  there  are  the  additional 
incentives  of  party  spirit,  and  the  sinister  consequences  to  be 
apprehended  from  an  implied  admission  of  numerical  inferiority 
on  the  side  of  the  party  in  favor  of  whose  success  the  bet  was 
made.  It  may  be  said  the  same  arguments  would  prove  the 
rights  of  the  loser  to  maintain  an  action  even  after  the  money 
were  paid  over.  I  confess  that  I  think  the  decisions  ought  orig^ 
inally  to  have  gone  that  length. 

In  pari  delido  is  not  a  maxim  of  universal  application;  for 
where  money  has  been  paid  on  a  contract  which  is  illegal, 
merely  because  it  is  in  violation  of  a  rule  which  has  for  its  ob- 
ject the  protection  of  weak  and  necessitous  men,  it  may  be  recov- 
ered back;  and  for  the  very  reason  that  the  rule  itself  would  be 
frustrated  by  any  other  construction.  The  books  contain  many 
cases  of  the  sort.  Had  the  courts  in  cases  of  positive  pro- 
hibition marched  directly  towards  the  object  proposed  by  the 
legislature,  instead  of  stopping  to  determine  degrees  of  crim- 
inality, or  &stidiously  turning  aside  from  the  supposed  turpi- 
tude of  the  transaction,  they  would  have  saved  themselves  the 
trouble  of  many  a  nice  and  useless  distinction.  What  has  the 
relative  demerit  of  the  parties  to  do  with  the  prostration  of  the 
original  cause  of  offense  to  the  public;  short  of  which  a  Judge 
should  not  suffer  himself  to  pause  ?  By  this  Jr  do  not  inumate 
a  desire  to  overturn  what  has  been  established  by  many  of  the 
wisest  and  best  judges  which  this  country  or  that  of  our  ances- 
tors has  produced.  In  the  case  before  us  there  is  the  less  reason 
to  do  so  as  the  legislature  has  evinced  by  other  laws  that  it  was 
aware  of  the  rule  which  prevents  money  that  has  been  paid  on 
an  illegal  contract  from  being  recovered  back;  as  in  the  case  of 
money  paid  in  violation  of  the  act  against  horse-racing,  which 
it  is  expressly  declared  may  be  recovered  from  the  winner. 

But  we  will  not  stop  to  inquire  whether  the  loser  claims 
through  the  illegal  transaction,  or  paramount  on  his  original 
right  of  property,  or  whether,  having  done  all  in  his  power  to 
complete  the  contract,  it  would  be  inequitable  to  permit  him  to 
withdraw  his  bet  after  the  risk  had  been  borne  by  the  other 
party.  Such  considerations  must  yield  to  the  policy  which 
dictated  the  prohibition,  and  which  requires  that  it  shall  not  be 


658  JuNUTA  Bane  r.  Hale.  [PeQn. 

eladed  under  aiiy  pretense.    Whatever  repugnance,  therefore, 
we  may  feel  to  the  claim  of  the  plaintiff,  we  are  compelled  to 
Bay  there  is  nothing  in  the  way  of  his  recovery. 
Judgment  reyersed. 

FoLLOWKD  in  MeAlUater  y.  OaUagher,  3  F^  469;  SpeSae  v.  McChfft  6  W.  ft 
8.  486;  PormM  ▼.  Qrtm,  63  Pa.  St  140;  and  in  Ll^yd  v.  Ldmwing,  7  Watti^ 
295,  where  Judge  Huston  thus  states  the  point  decided  in  the  principal  case: 
"Bat  it  is  said  the  case  m  MeAUUter  v.  Hoffman,  16  Serg.  ft  R.  147.  had 
decided  that  a  stakeholder  of  a  het  on  an  election,  who  pays  it  over  to  the 
winner  without  heing  forbidden  by  the  loser,  is  not  liable  to  the  person  who 
deposited  the  money.    In  the  first  place,  that  case  decides  a  different  point, 
viz. :  That  the  person  who  deposited  the  money  may  recover  it  from  the  stake- 
holder who  paid  after  notice  not  to  pay;  whoever  reads  the  opinion  of  the 
present  chief  justice  in  that  case  will  see  that  he  was  disposed  to  enforce  the 
law  to  its  full  spirit,  and  not  permit  it  to  be  evaded  under  any  pretense;  and 
he  regrets  that  the  weight  and  number  of  authorities  have  prevented  courts 
from  giving  remedy  to  the  loser  in  all  cases  by  permitting  him  to  recover 
back  the  money  lost."    Lloyd  v.  Leisenring  was  an  action  brought  by  Leisen- 
ring  on  an  order  directing  him  to  deliver  to  one  Frick  two  suits  of  dothes  of 
the  value  of  seventy  dollars,  if  a  certain  candidate,  at  a  specified  election, 
received  a  majority  of  three  hundred  votes.    The  clothes  were  delivered  and 
proceedings  instituted  for  the  recovery  of  the  seventy  doUars.    Some  evi- 
dence was  offered  to  show  that  Frick  had  taken  an  undue  advantage  of  lioyd. 
But  the  court  laid  that  evidence  out  of  consideration,  saying:   "We  decide 
on  the  principle  that  it  was  a  contract  or  engagement  declared  by  the  legisla- 
ture to  be  calculated  to  promote  immorality  and  corruption,  and  that  it  is 
declared  to  be  utterly  null  and  void.    In  substance  and  effioct  the  paper  is  a 
promise  to  pay  Frick  two  suits  of  clothes  if  George  Wolf  has  three  hundred 
majority;  or  an  engagement  to  pay  Leisenring  seventy  dollars  if  he  will  pay 
Lloyd's  bet  when  or  if  it  is  lost.    No  one  can  avoid  discovering  that  if  this 
money  is  recovered  the  act  is  a  dead  letter;  that  all  contracts  or  promises 
founded  on  bets  on  the  event  of  an  election  are  not  void;  but  that  the  act, 
instead  of  cutting  up  by  the  roots  the  practice  of  betting  on  elections,  may 
be  evaded  by  very  simple  contrivances."    And  in  conclusion,  it  is  added: 
' '  To  enforce  this  law  according  to  its  letter  and  its  spirit,  we  must  say  that  the 
obligation  on  which  this  suit  is  brought  is  null  and  void,  and  perhaps  human 
ingenuity  can  not  invent  any  mode  of  evidencing  such  contract  as  that  it  will 
be  available  in  a  court  of  justice,  if  the  fact  that  it  was  given  to  secure  a  bet 
made  on  the  event  of  an  election  can  be  proved." 

Waoers  Dependhto  on  thb  Bbsult  or  ak  Elbotion. — See  Bunn  v.  Sikert 
4  Am.  Bee  292,  and  note  299. 

AonoNB  oir  Wa0kb&— See  Dowmt,  Quarks,  12  Am.  Deo.  337,  and  note 
889. 


Juniata  Bank  t;.  Hale. 

[16  SsBOSAXT  k  Bawls,  167.] 

The  Death  of  the  Drawer  of  a  promissory  note,  and  issuance  of  letters 
of  administration  to  tlie  iadoraers  and  others,  before  maturity,  does  not 
dispense  with  notice  to  the  indorsers  of  non-payment. 
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AssmcpeaT.  The  opinion  fitates  the  case.  Verdict  and  judg- 
ment for  the  plaintiff.  Appeal  from  an  order  denying  a  new 
trial. 

Alexander 9  for  the  appellants. 

Benedict  and  Blyihe,  contra. 

By  Court,  Duncan,  J.  This  was  an  action  against  the  de- 
fendants on  a  negotiable  note,  dated  the  tenth  of  November, 
1816,  for  six  hundred  dollars,  in  which  Starrettwas  the  drawer, 
E.  W.  Hale  the  payee.  Hale  the  first  indorser,  and  Chriswell 
the  second.  It  was  a  note  for  the  accommodation  of  the 
drawer,  and  Hale  declares  in  the  memorandum  subjoined  to  it 
that  it  was  for  the  use  of  the  drawer.  It  was  payable  in  six 
months,  and  was  discounted  by  the  Juniata  Bank.  The  drawer 
died  before  the  day  of  payment;  and  on  the  second  of  Decem- 
ber, 1816,  letters  of  administration  issued  on  his  effects  to  Be- 
becca,  his  widow,  Bobert,  his  brother,  and  Hale  and  Chriswell. 
On  the  fourteenth  of  May,  1817,  the  note  was  protested,  but  no 
notice  of  demand  was  given  to  the  indorsers,  or  either  of  them. 

The  Juniata  Bank  contended  that  notice  of  non-payment  was 
unnecessary,  inasmuch  as  the  indorsers  were  two  of  the  ad- 
ministrators, who  in  their  character  of  administrators,  must 
have  had  knowledge  of  the  non-payment  of  the  note,  and 
had  all  the  estate  of  the  drawer  in  their  hands  to  secure 
themselves.  The  indorsers  insist  that  if  knowledge  was  proved 
on  them  of  the  fact  of  non-payment,  still  they  were  entitled 
to  notice  from  the  Juniata  Bank,  the  holder  of  the  note,  of 
the  intention  of  the  bank  to  call  on  them.  And  Chriswell, 
who  is  joined  in  the  action  under  the  act  of  assembly,  insists, 
further,  that  he  should  have  had  notice;  for  although  the  note 
might  not  have  been  paid  by  the  drawer,  who  died  before 
it  became  due,  still  it  might  have  been  paid  by  the  first  indorser, 
and  the  notice  of  the  non-payment  was  an  important  matter  to 
him.  It  is  further  insisted  by  the  defendants,  that  so  far  from 
the  bank  giving  notice  of  an  intention  to  look  to  them  for  pay- 
ment, in  1818,  they  obtained  a  judgment  by  confession  from  the 
administrators,  a  special  judgment  de  bonis  irdestaii^  and  not 
otherwise,  and  that  they  delayed  to  proceed  on  this  judgment, 
and  did  not  call  on  the  indorsers  until  this  action  was  brought, 
which  was  lacking  a  few  days  of  six  years,  when  the  statute  of 
limitations  would  have  barred  the  recovery. 

On  the  trial  of  the  cause  before  the  chief  justice  at  the  late 
circuit  court,  for  the  purpose  of  having  the  question  settled 
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in  this  court  which  is  admitted  to  be  new  in  species,  he  in- 
Btructed  the  jury  that  neither  the  demand  of  payment  nor  notice 
of  non-payment  was  necessary,  and  it  was  from  this  decision  the 
defendants  appealed;  and  on  this  opinion,  it  is  now  only  necessary 
for  this  court  to  decide.  From  the  view  they  have  taken  of  this 
subject,  if  the  court  did  not  decide  on  the  general  doctrine  of 
the  necessity  of  notice  of  non-payment  from  the  holders  of  the 
note,  the  circumstances  of  the  situation  in  which  Ghriswell,  the 
second  indorser  stood,  and  the  judgment  against  the  adminis- 
trators, and  the  long  delay  in  bringing  the  action,  were  matters 
worthy  of  serious  consideration;  but  they  have  judged  it  most 
advisable  to  decide  upon  the  general  principle. 

What  is  the  nature  of  the  engagement  of  the  indorser?  It 
is  founded  on  the  law-merchant,  nnd  is  governed  by  its  princi- 
ples; his  undertaking  is  only  to  pay  in  case  the  maker  does  not 
pay.  The  indorser  takes  it  on  the  condition  that  he  will  first 
apply  to  the  maker;  and  in  an  action  by  the  indorsee  against 
the  indorser,  the  declaration  must  aver  that  on  the  note  becom- 
ing due  the  demand  was  made  of  the  drawer,  and  that  he  re- 
fused to  pay,  of  which  the  defendant  had  notice.  It  is  an 
essential  part  of  the  plaintiff's  case,  and  even  a  verdict  would 
not  cure  the  omission.  This  was  decided  in  the  court  of  errors 
and  appeals,  and  the  judgment  of  the  supreme  court  reversed: 
Miles  V.  O'Hara,  1  Serg.  &  B.  32.  And  though  the  declaration 
alleged  that  the  drawer  of  the  bill  became  liable  by  the  custom 
of  merchants,  this  is  not  sufficient,  because  the  law-merchant 
is  not  matter  of  fact  but  of  law,  and  the  want  of  notice  is  the 
very  gist  of  the  action;  for  it  is  that  which  raises  the  implied 
promise:  McKinney  v.  Crawford^  8  Serg.  &  B.  353. 

That  knowledge  of  non-payment  is  not  notice  is  very  clear; 
for  the  notice  must  come  from  the  holder  himself,  or  some  one 
who  is  a  party;  for  the  notice  must  assert  that  the  holder  in- 
tends to  stand  on  his  legal  rights  and  to  resort  to  the  indorsei 
for  payment;  and,  therefore,  where  the  drawer  had  notice  be- 
fore the  bill  was  due  that  the  acceptor  had  failed,  and  gave  an- 
other person  money  to  pay  the  bill,  and  the  holder  neglected 
to  give  notice  of  its  dishonor,  it  was  held  that  the  drawer  was 
discharged:   Nichohon  v.  GouihU,  2  H.  Bl.  612;  Whiffidd  v. 
Savage,  2  Bos.  &  P.  277;  Esdaile  v.  Sowerby,  11  East,  lU,  117. 
And  where  a  few  days  before  the  bill  became  due  the  acceptor 
informed  the  drawer  that  he  must  take  it  up,  and  gave  him  part 
of  the  money  to  assist  him  in  so  doing,  and  the  latter  promised 
to  tako  up  the  bill  accordingly,  it  was  held  that  the  latter 
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might  neyertheleBS  set  up  as  a  defense  that  the  bill  was  not 
duly  presented  for  payment,  and  that  he  had  not  regular  noUoe 
of  the  dishonor:  Baker  t.  Birch,  3  Campb.  107.  The  notice 
must  come  from  one  who  can  give  the  drawer  or  indorser  his 
immediate  remedy  on  the  bill,  and  not  from  a  stranger;  other- 
wise it  is  merely  a  historical  fact;  it  must  be  legal  notice, 
otherwise  the  party  is  discharged  from  the  liability  he  con- 
tracted  by  indorsing  it:  2  Cowp.  177;  Chit,  on  Bills,  292. 

The  reason  given  in  £x  parte  Baisley,  7  Yes.  jun.  597\  is  very 
satisfactoiy;  for  the  ground  of  discharging  the  drawee  is  that 
the  drawer  gave  credit  to  some  other  person  liable,  as  between 
him  and  the  drawer.  Notice  from  any  otber  person  than  the 
holder  that  the  note  is  not  paid  is  not  notice  that  the  holder 
does  not  give  credit  to  a  third  person.  This  is  very  strongly 
put  by  Ashurst  and  BuUer,  JJ.,  in  TinddU  v.  Brown,  1  T.  B. 
167.  According  to  Ashurst,  "  Notice  means  something  more 
than  knowledge,  because  it  is  competent  to  the  holder  to  give 
credit  to  the  maker.  It  is  not  enough  to  say  that  the  maker 
does  not  intend  to  pay,  but  that  the  holder  does  not  intend  to 
give  credit  to  such  maker;  the  party  ought  to  know  whether  the 
holder  intends  to  give  credit  to  the  maker  or  to  resort  to  him.'' 
And  by  BuUer,  J.,  it  was  said:  *'  The  notice  ought  to  purport 
that  the  holder  looks  to  the  party  for  payment,  and  a  notice 
from  another  party  can  not  be  sufficient;  it  must  come  from  the 
holder."  And  this  doctrine  of  Buller  has  been  acted  upon  in 
many  cases  there,  as  Lord  Eldon  observed  in  BavHey's  case. 
Now,  here  these  indorsers  ought  to  have  had  notice  from  the 
Juniata  Bank;  for  that  would  be  notice  that  they  did  not  mean 
to  resort  to  the  estate,  on  which,  with  others,  they  had  admin- 
istered, but  to  them  in  the  character  of  indorsers;  whereas  by 
not  giving  notice  they  had  a  right  to  conclude  the  bank  in- 
tended to  look  to  the  drawer.  And  according  to  Ashurst's 
opinion  they  had  a  right  to  know  from  the  holder,  the  Juniata 
Bank,  that  they  intended  not  to  give  credit  to  the  estate  of  John 
Starrett,  but  to  look  to  them  personally  as  indorsers. 

The  argument  that  the  indorsers  received  no  injury  from  the 
want  of  notice  does  not  now  hold.  Whatever  vacillation  pre- 
vailed in  courts  for  a  time,  it  is  now  settled  that  the  insolvency 
of  the  drawer  of  a  note  does  not  dispense  vnth  the  necessity  of 
demand  and  notice  of  non-payment.  Between  the  parties  to 
the  notice  the  rule  is  inflexible,  and  it  is  not  open  to  the  inquiiy 
whether  notice  could  have  availed  the  indorser.    The  holder  has 
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no  right  to  speculate  and  jadge  what  may  be  the  interest  of  the 
parties;  his  duty  is  a  plain  one— to  gire  notice;  and  if  that 
rule  is  dispensed  with,  it  opens  a  door  for  endless  litigation 
and  perplexing  inquiries.  Death,  bankruptcy,  notorious  in- 
solvency,  or  the  drawer's  being  in  prison,  constitute  no  excuse 
either  in  law  or  equity:  Oibbe  ▼.  Oannan,  9  Serg.  &  B.  201  [11 
Am.  Dec.  699].  Notice  to  one  of  several  partners  who  are  joint- 
indorsers,  is  notice  to  all;  and  if  one  of  the  drawers  of  the  bill 
be  also  an  acceptor,  and  there  is  no  fraud  in  the  transaction,  no 
notice  in  fact  is  necessary  to  the  others.  Neither  is  notice 
necessary  to  a  party  who  hj  his  conduct  dispensed  with  it. 
as,  by  engaging  to  call  on  the  holder  and  ascertain  whether 
the  acceptor  has  not  paid  the  bill :  Chit,  on  Bills  (Carey  &  Lea's 
ed.),  297.  So  if  the  drawer  of  a  bill  promises  to  pay,  this  is  a 
waiver  of  the  objection  of  the  want  of  notice  where  the  party 
knew  all  the  facts  and  legal  consequences.  But  it  has  been 
recently  held  that  though  the  drawer  of  a  bill  may  impliedly 
waive  his  right  of  defense  founded  on  the  laches  of  the  holder, 
yet  an  indorser  can  only  do  so  by  an  express  waiver:  BorradaU  v. 
Lowe,  4  Taun.  93, 96, 97;  Brown  v.  McDermol,  5  Esp.  265.  And 
there  is,  in  all  those  cases  of  want  of  notice,  a  material  and  es- 
sential difference  between  the  drawer  of  a  bill  and  the  indorser; 
for  if  the  drawer  of  a  bill  had  no  effects  in  the  hands  of  the  drawee 
or  acceptor,  and  the  bill  is  drawn  for  the  accommodation  of 
such  drawer,  he  is  prima  fade  not  entitled  to  notice  of  the  dis- 
honor of  the  bill,  nor  can  he  object  in  such  case.  He,  being 
the  real  debtor,  acquires  no  right  of  action  against  the  acceptor 
by  paying  the  bill,  and  suffers  no  injury  from  want  of  notice  of 
non-acceptance  or  non-payment  (12  East,  171),  and  therefore 
the  laches  of  the  holder  affords  him  no  defense:  4  Taun.  733. 
But  it  is  no  excuse  for  not  giving  notice  to  the  indorser  of  a  bill 
that  the  acceptor  had  no  effects:  Peake,  /202.  **  That  circum- 
stance," said  Lord  Eenyon,  "will  not  avail  the  plaintiff.  The 
rule  extends  only  to  actions  brought  against  the  drawer;  the 
indorser  is  in  all  cases  entitled  to  notice."  See  Chit  259,  295. 
It  has  been  attempted  to  bring  this  within  the  principle  of 
Bond  V.  Famham,  5  Mass.  170  [4  Am.  Dec.  47],  and  Barton  v. 
Baker,  1  Serg.  &  B.  334  [7  Am.  Dec.  620],  but  those  cases  were 
decided  on  very  different  grounds.  In  the  first.  Chief  Justice 
Parsons  says:  ''  The  opinion  was  founded  on  this,  that  if  the 
indorser,  representing  himself  liable  for  t^e  payment  of  par- 
ticular indorsemente,  receives  a  security  to  meet  them,  he  shall 
not  afterwards  insist  on  a  fruitless  demand  upon  the  maker,  oi 
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a  useleflB  notice  to  himself  to  avoid  payment  of  demands  which, 
on  receiving  security,  he  has  undertaken  to  pay."  In  the  latter 
the  late  chief  justice  put  it  on  the  ground  that  it  was  not  un- 
reasonable to  suppose  that  the  defendant  took  upon  himself 
the  payment  of  the  indorsed  notes,  and  on  no  other  ground 
could  it  be  held  that  the  notice  of  non-payment  was  not  neces- 
sary. 

But  here  the  indorsers  had  no  security  beyond  any  other 
simple  contract  condition  of  John  Starrett;  they  obtained  no 
advantage  beyond  strangers  to  the  administration;  for  by  the 
death  of  the  intestate  his  goods  and  lands  were  seized  by  act  of 
law,  by  a  kind  of  statute  execution  in  the  hands  of  his  adminis- 
trator, just  as  in  the  case  of  a  commission  of  bankruptcy,  and 
to  be  discharged  in  a  prescribed  order;  in  which  the  administra- 
tor can  not  prefer  himself  or  retain  his  own  debt,  as  he  could 
by  the  laws  of  England.  The  lands,  the  fund  here  for  the  pay- 
ment of  debts,  do  not  come  into  the  possession  of  the  adminis- 
trator; he  has  no  right  of  entry,  and  can  bring  no  ejectment; 
the  possession  descends  to  the  heir.  The  executor  or  adminis- 
trator has,  by  virtue  of  his  office,  in  no  case  a  right  to  the 
possession  of  the  deceased's  lands.  As  I  do  not  find  the  case 
of  an  indorser  becoming  an  administrator  to  the  drawer,  in  any 
decision  among  the  books  of  authority,  to  form  an  exception  to 
the  necessity  of  giving  notice  to  the  drawer,  and  as  there  is  no 
reason  why  it  should,  I  am  not  for  relaxing  one  jot  further  than 
it  has  been  done,  this  wholesome  and  convenient  rule.  Indeed, 
we  find  judges  regretting  that  it  had  ever  been  departed  from  in 
any  case. 

The  chief  justice,  who  decided  the  case  in  this  court,  for  the 
purpose  of  bringing  this  new  question  before  the  court,  joins  in 
the  opinion  of  the  other  members  of  the  court,  that  the  indors- 
ers not  having  received  notice  of  non-payment,  are  not  liable  on 
the  indorsement,  and  that  the  appeal  be  sustained.  The  rule  of 
demand  and  notice  is  one  of  universal  obligation.  I  would  not 
extend  the  exceptions  further  than  to  the  cases  which  have  been 
expressly  decided.  Policy  and  the  convenience  of  the  public 
require  a  rigid  adherence  to  the  rule;  for  otherwise,  exception 
would  creep  in  after  exception,  and  leave  the  law,  which  ought 
to  be  certain,  open  to  speculation-  and  doubt. 

Judgment  reversed. 
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Cook:  v.  Gbaot?. 

[16  BaaEAMT  k  Bawle,  196.] 

A  DmsKB  WHO  Ritr«WA«iw  all  Ikterbst  under  a  wOl  is  a  oompetent  witiien 

for  the  tnutee  appointed  by  it 
It  la  A  Fraud  on  thx  Past  of  the  Vendor  to  conceal  the  £Mt  that  part  ol 

the  land  contracted  for  belongs  to  a  third  penon. 
A  Covenant  ov  Warbantt  in  a  deed  by  such  third  penon  is  not  an  exeea- 

tion  of  the  contract  of  the  vendor  to  convey  with  warranty. 
The  Vendor  can  not  Coicfsl  the  vendee  to  accept  a  conveyance  of  the  land 

by  tuch  third  person  after  considerable  delay,  where  the  property  had 

greatly  depreciated. 
Bbtofpel. — ^Where  one  of  two  persons  conspiring  to  defrand  a  third, 

in  the  course  of  a  judicial  proceeding,  that  a  certain  contract  of  sale 

at  end,  neither  will  be  permitted  to  set  the  contract  up  against  the  other. 

Bill  to  recover  the  purchaae  price  of  certain  tracts  of  land. 
The  opinion  states  the  case. 

Oreen  and  Mar,  for  the  plaintiff  in  error,  the  defendant  below. 

Oreenough  and  Bellas,  contra. 

By  Court,  Gibson,  G.  J.  William  Qrant  was  undoubtedlj  a 
competent  witness.  He  had  divested  himself  of  all  interest; 
and  this  is  all  that  is  necessary  to  be  said  in  regard  to  the  first 
point.  As  the  cause  is  to  be  tried  again,  it  will  be  more  useful 
to  point  out  the  principles  on  which  it  depends,  and  which  ap- 
pear to  have  been  misconstrued,  than  to  enter  into  an  analytical 
examination  of  the  errors  assigned  in  the  opinion  of  the  judge 
on  the  points  made  below;  and  for  this  purpose  it  is  necessary 
to  trace  the  features  of  the  case  as  it  appeared  on  the  evidence. 

In  1814,  George  Grant  entered  into  a  parol  agreement  with 
William  Cook,  to  purchase  five  tracts  of  land,  at  the  price  of 
sixteen  thousand  nine  hundred  and  ninety-nine  dollars  and 
ninety-nine  cents;  and  shortly  afterwards.  Grant,  attended  by 
his  father,  Thomas  Grant,  and  Cook,  attended  by  his  wife's 
father,  James  Lemons,  met  together  to  execute  the  contract 
Four  of  the  tracts  were  conveyed,  and  bonds  and  a  mortgage 
executed  for  the  purchase-money  of  the  whole  five.  Why  the 
remaining  tract  was  not  conveyed  will  appear  in  the  sequel. 
The  mortgage  recites  the  bonds  and  the  conveyance  of  the  four 
tracts;  but  nothing  is  said  of  the  fifth,  denominated  the 
McCully  tract,  as  regards  which  the  contract  still  rests  on 
parol;  and  the  action  is  brought  on  the  mortgage  to  recover  the 
price  of  the  last-mentioned  tract,  the  price  of  the  others  being 
nearly,  if  not  altogether  paid.     Possession  of  the  tracts  con- 
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Tejed  was  deliyered  in  season,  and  of  the  McCuUy  tract  some 
time  afterwards;  Grant  accepting  a  sum  of  money  in  compensa- 
tion of  the  delay.  At  the  trial,  Lemons  tendered  a  deed  for  the 
McCully  tract,  executed  by  his  wife  and  himself,  but  without 
warranty;  on  which  the  court  charged  that  the  plaintiff  was 
entitled  to  recover.  Evidence  of  other  circumstances,  thought 
to  be  material,  was  given  during  the  trial,  and  will  be  noticed 
in  the  course  of  the  inquiry. 

What  are  the  principles  of  the  action  to  recover  the  price  of 
land?  It  was  formerly  thought  that  as  the  vendor  wants 
nothing  but  the  purchase-money,  which  may  be  recovered  in  an 
action  of  debt,  his  remedy  is  exclusively  nt  law  (Sugd.  Vend.  164), 
and  undoubtedly  an  action  lies.  But  it  having  been  thought 
proper  to  execute  the  contract  specifically,  it  was  supposed  that 
justice  required  the  remedies  between  the  parties  to  be  mutual 
and  in  the  same  courts;  consequently  a  bill  will  be  entertained 
to  enforce  payment  of  the  purchase-money:  Newl.  Con.  91. 
But  in  an  action  on  the  contract,  even  the  English  courts  take 
cognizance  of  the  equitable  objections:  Sugd.  Vend.  178;  and 
in  Pennsylvania,  where  we  have  no  separate  court  to  control 
the  exercise  of  legal  rights,  there  is  still  greater  reason  for  doing 
so.  Accordingly,  in  Huber  v.  Burke,  11  Serg.  &  B.  238,  it  was 
held  that  an  action  for  purchase-money  is  in  effect  a  bill  in 
equity,  the  purchaser  being  at  liberty,  under  the  plea  of  pay- 
ment, to  give  evidence  of  any  circumstance  that  would  actuate 
a  chancellor  to  withhold  his  assistance.  In  the  case  before  us, 
therefore,  the  action  is  to  be  viewed  as  a  bill  to  execute  a  con- 
tract already  so  far  executed  as  not  to  be  within  the  statute  of 
frauds. 

The  inquiry  then  is,  whether  enough  has  been  shown  to  in- 
duce a  chancellor  to  dismiss  the  bill.  The  intrinsic  evidence  of  the 
transaction,  as  well  as  the  testimony  of  Lemons  himself,  proves 
incontestably  that  he,  and  not  Cook,  was  the  actual  vendor 
of  the  McCully  tract.  He  was  the  owner  of  it,  and  it  was  well 
known  that  no  one  else  could  convey  it.  He  also  exercised 
a  superintending  power  over  the  agency  of  Cook.  He  says  he 
knew  of  the  sale,  and  approved  of  it,  and  the  reason  this 
tract  was  not  conveyed  with  the  others  was  that  Cook  had  con- 
tracted to  sell  it  to  Colt  and  he  was  afraid  Cook  might  be  made 
liable  for  a  breach  of  that  contract.  But  he  wanted  the  pur- 
chase-money to  be  settled  to  the  separate  use  of  his  daughter, 
Mrs.  Cook.  It  was  Lemons,  therefore,  and  not  Cook,  who  pre- 
vented the  contract  from  being  entirely  executed  at  the  date  of  the 
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mortgage.  Last  of  all,  he  acted  openly  in  the  bosiness,  when 
Cook's  intellects  had  become  too  weak  to  prevent  him  to  act 
even  ostensibly  for  himself.  These,  no  doubt,  are  considerations 
for  a  jury;  but  at  present  I  assume  as  a  fact,  which  may  be  sat- 
is&ctorily  proved,  that  Lemons  was  the  actual  vendor  of  this 
particular  tract;  and  if  this  be  established  it  will  be  immaterial 
that  the  price  of  it  was  payable  to  Cook.  On  the  other  hand  it 
is  as  little  to  be  doubted  that  Thomas  Qrant,  the  father  of  the 
defendant,  was  the  actual  purchaser.  We  have  then  a  transac- 
tion between  two  fathers,  each  treating  for  his  child;  and  in 
equity  these  also  are  parties;  so  that  it  remains  to  inquire  how 
far  the  acts  of  Lemons,  as  a  vendor,  will  affect  the  plaintiff's 
title  to  a  specific  performance. 

It  is  admitted  that  if  Lemons  and  Cook  acted  throughout  by 
direction,  or  with  the  knowledge  and  assent  of  the  defendant, 
the  fact  would  furnish  a  triumphant  answer  to  every  objection 
to  the  action  but  one;  and  of  that  I  shall  speak  in  the  conclu- 
sion. But  the  af&rmative  of  the  proposition  depends  almost  ex- 
clusively on  the  testimony  of  Lemons  himself ,  whose  connection 
with  the  cause  is  so  intimate,  whose  bearing  in  the  transaction  is 
so  equivocal,  whose  story  implicates  him  in  a  conspiracy  to  de- 
fraud, and  who  is  contradicted  in  material  points  by  so  many 
witnesses,  that  his  testimony  ought  to  be  left  to  the  jury  with  a 
direction  to  find  for  the  defendant,  if  he  were  thought  unworthy 
of  credit.  But  if  Cook  concealed  the  ownership  of  Lemons, 
and  the  delusion  were  kept  up  till  the  mortgage  was  executed, 
the  plaintiff  must  fail.  The  suppression  of  that  fact  would  be 
a  positive  fraud,  which,  according  to  Dunoon  v.  M)CuUough,  4 
Serg.  &  B.  438,^  would  so  infect  the  contract  as  to  render  it  in- 
capable of  subsequent  confirmation  without  a  new  consideration; 
and  fraud  in  the  concoction  of  a  bargain  is  a  decisive  answer  to 
a  bill  for  specific  performance.  Where  the  contrary  is  not  stip- 
ulated, a  purchaser  is  entitled  to  the  conveyance  and  the  cov- 
enants of  the  vendor  himself.  Here  the  conveyance  of  the  other 
tracts  by  Cook  contains  a  covenant  of  general  warranty;  and  if 
the  parties  intended  that  he  should  convey  this  tract  also,  it 
would  be  fair  to  infer  that  the  deed  was  to  contain  the  same 
covenant.  The  deed  tendered  by  Lemons  at  the  trial  contains 
no  covenant  at  all;  but  that  is  comparatively  of  little  importance, 
as  although  the  personal  responsibility  of  Cook  may  have  been 
an  object  of  less  value  than  that  of  Lemons,  yet  if  the  defend- 
ant bargained  for  it  he  is  not  bound  to  accept  of  anything  else  ai 

1.  4  Serg.  A  B.  4S3. 
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an  equivalent.  So  that  Lemons'  conTeyance,  with  or  without 
warranty,  would  not  be  an  execution  of  the  contract  on  the  part 
of  the  yendor. 

Again:  If  Lemons  declared  at  different  times  and  on  different 
occasions,  that  he  had  bought  and  paid  for  the  McCulIy  tract, 
and  would  keep  it,  that  would  furnish  a  substantial  ground  of 
objection  to  the  action.  A  bill  for  a  specific  performance  is  an 
application  to  the  discretion  of  the  chancellor,  who  will  not 
interfere  where  the  party  who  seeks  relief  has  trifled,  or  shown 
backwardness  in  performing  his  part  of  the  agreement,  espe- 
cially if  in  the  meantime  a  change  has  taken  place  in  the  situation 
of  the  parties,  or  an  alteration  in  the  value  of  the  property. 
There  must  be  no  temporizing,  but  the  plaintiff  must  show  that 
he  was  always  *'  ready,  desirous,  prompt  and  eager."  If,  since 
that  time  when  the  conveyance  was  to  have  been  made,  he  has 
done  any  act  inconsistent  with  the  equitable  ownership  of  the 
vendee,  such  as  incumbering,  he  will  be  concluded,  as  in  Huber 
V.  Burke,  11  Serg.  &  B.  238.  Laches  per  se  may  be  an  insur* 
mountable  obstacle;  and  the  delay  of  even  a  few  months  has 
been  a  bar  where  there  was  an  alteration  of  the  value:  1  Madd. 
Ch.  417.  If,  then,  the  jury  shall  believe  that  Lemons  withheld 
the  title  because  Cook  was  a  spendthrift,  and  would  not  be  pre- 
vailed  on  to  settle  the  purchase-money  to  the  separate  use  of 
his  wife,  or  even  if  without  this  or  any  other  particular  motive,  he 
declared  a  determination  not  to  execute  the  contract,  he  comea 
too  late,  after  Cook*s  death  has  removed  the  cause  of  his  repug- 
nance, to  put  Cook's  wife  in  a  situation  to  call  for  the  purchase- 
money,  and  compel  the  defendant  to  take  the  property  after  it 
has  greatly  depreciated. 

On  the  other  hand,  there  is  a  circumstance  which  is  a  waiver 
of  all  delay  previous  to  the  time  when  it  occurred.  I  allude  to 
the  compensation  awarded  to  the  defendant  in  1817  for  having 
been  kept  out  of  possession  of  this  tract  after  the  possession  of 
the  others  had  been  delivered.  The  acceptance  of  this  compen- 
sation was  a  recognition  of  the  contract  as  existing  for  the  pur- 
pose of  specific  execution,  but  subsequent  trifling  or  backward- 
ness might  still  be  set  up  as  a  defense.  What  passed  at  the 
settlement  before  Mr.  Priestly  and  John  Cook  has  not  been 
disclosed,  and  we  are  unable  to  judge  of  its  effect  on  the  con- 
tract. 

But  there  is  a  circumstance  yet  to  be  noticed,  the  effect  of 
which  I  take  to  be  decisive  against  the  plaintiff,  be  the  knowl- 
edge and  acquiescence  of  the  defendant  what  they  may.    An 
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action  to  recover  dower  in  this  tract  was  brought  against  Grant 
by  the  mother  of  Cook,  and  being  submitted  to  arbitrators, 
came  to  a  hearing  in  Jaly,  1822.  Lemons,  who  appeared  be- 
fore the  arbitrators  as  a  witness  for  Grant,  distinctly  swears 
that  he  and  Grant  entered  into  a  plot  to  defeat  Mrs.  Cook,  by 
denying  the  right  of  her  son,  who  was  then  dead,  to  sell;  Lem- 
ons declaring  his  own  intention  never  to  convey.  Other  wit- 
nesses testify  that  having  appeared  as  a  witness  to  disprove  the 
estate  of  Grant,  he  produced  his  deed,  and  declared  under  the 
sanction  of  an  oath,  that  he  had  bought  the  land  and  was  deter- 
mined to  keep  it.  Here,  again,  we  find  him  acting  a  part  in 
the  business  for  his  own  benefit;  for  Grant  would  undoubtedly 
have  been  entitled  to  an  allowance  out  of  the  purchase-money, 
for  whatever  should  have  been  recovered  in  the  action  of  dower. 
But  the  circumstance  most  material  to  the  inquiry  is  that  we 
find  him  declaring  on  oath  that  he  considered  the  contract  at 
an  end.  The  consequence  is,  that  Grant  and  Lemons  having 
conspired  to  cheat  an  innocent  person,  by  repudiating  the  con- 
tract, shall  never  after  set  it  up  against  each  other. 

The  principle  that  a  sham  agreement  or  fraudulent  represen- 
tation, though  absolutely  void  as  to  third  persons,  is  nevertheless 
binding  on  the  parties,  is  as  old  as  the  law  itself.  A  fine  illus- 
tration of  it  is  found  in  Mordefiori  v.  Moniefiori,  2  Bl.  363,'  a 
case  which  bears  a  striking  resemblance  to  the  one  before  us. 
In  an  action  on  a  promissory  note,  the  defendant  was  not  per- 
mitted to  show  that  it  had  been  given  to  serve  the  plaintiff's 
purposes  in  a  treaty  of  marriage,  by  giving  him  a  false  credit  as 
a  man  of  fortune,  the  balance  of  accounts,  for  which  the  note 
purported  to  be  drawn,  having  no  existence  in  fact,  and  this 
because,  wherever  third  persons  coUusively  represent  anything  in 
a  light  different  from  the  truth,  they  shall  be  held  to  make  it 
good  between  themselves,  or  to  use  the  emphatic  language  of 
Lord  Mansfield,  '*  it  shall  be  as  represented  to  be."  The  same 
thing  in  effect  was  done  in  SmaU  v.  BracJdey,  2  Yem.  602.  And 
in  Bell  v.  Longbridge,  tried  before  Chief  Justice  Tilghman,  at  a 
circuit  court  for  Cumberland  county,  held  in  June,  1807,  at  Gar- 
lisle,  a  judgment-creditor  who  had  delivered  to  his  debtor  a  writ- 
ten acknowledgment  of  satisfaction,  while  the  land  of  the  latter  was 
in  execution,  and  before  a  jury  of  inquiry  for  condemnation,  was 
not  permitted  to  allege  that  his  judgment  was  unsatisfied.  The 
cause  was  argued  by  able  counsel,  who  thought  proper  to  ac- 
quiesce in  the  decision.     If,  then,  Lemons  disaffirmed  the  con- 

1.  IW.Bl.  863. 
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tract,  to  enable  Grant  the  more  successfully  to  make  a  dishonest 
defense  in  the  action  of  dower,  he  is  ipso  facto  estopped  from 
affirming  the  contrary.  It  seems  to  me  this  point  removes  all 
the  difficulty  by  superseding  every  other  inquiry;  for  if  the  jury 
shall  believe  that  Lemons  was  the  real  party,  and  that  he  acted 
the  part  which  is  proved  upon  him  by  his  own  confession,  and 
the  testimony  of  witnesses,  it  would  reflect  but  little  credit  on 
the  administration  of  justice,  to  permit  him  to  recover. 

Duncan,  J.  delivered  an  opinion,  contra, 

BooEBS  and  Huston,  JJ.,  concurred  with  the  chief  justice. 

Tod,  J.,  not  having  heard  the  argument,  took  no  part. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Cited  in  Bank  v.  Fordyce,  9  Pa.  St.  278,  and  in  Monroe  v.  Wallace,  2  Pa. 
173.  The  doctrine  of  estoppel  here  enunciated  is  approved  in  Stewart  v. 
Kearney,  6  Watts,  455,  and  in  Ayres  y.  Wattem,  57  Pa.  St.  364.  To  show 
that  it  is  a  fraud  for  a  vendor  to  conceal  that  a  part  of  the  tract  of  land  agreed 
to  be  conveyed,  belongs  to  a  third  person,  Cook  v.  Qranlt  is  relied  on  in 
Fonter  v.  CHUam,  13  Id.  344. 


Gbaham  v.  Williams. 

[16  SKBOXAirr  k  Bawi.s,  257.] 

CoMPOUNDiHO  Interbst. — ^A  practice  by  a  store-keeper  to  balance  his  books 
annually,  and  charge  interest  on  the  balance  of  a  running  account  where 
there  has  been  no  settlement,  is  illegal. 

Appeal  from  a  decree  of  the  orphans'  court.  The  opinion 
states  the  case. 

By  Court,  Bogebs,  J.  Three  exceptions  have  been  filed  to 
the  decree  of  the  orphans'  court:  1.  In  not  allowing  interest 
on  the  account  of  John  Patterson,  as  charged  by  him;  in 
rejecting  the  interest  on  his  account;  and  in  not  allowing  in- 
terest, until  three  months  after  the  last  item  on  the  debit  side. 

The  intestate,  John  Williams,  opened  a  running  account  with 
John  Patterson,  a  store-keeper  in  Mifflin  county.  There  was  no 
final  settlement  in  the  life-time  of  the  intestate,  but  Williams 
paid  Patterson,  from  time  to  time,  several  sums  of  money. 
Patterson  balanced  his  books  at  the  end  of  each  year,  which 
appears  to  be  his  practice,  and  charged  interest  on  the  balance. 
Whether  he  allows  interest  is  not  so  manifest.    It  is  to  this  the 
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first  exception  applies;  and  there  can  be  but  little  question  that 
such  a  practice,  if  sanctioned  by  the  court,  would  lead  to  great 
injustice.  If  there  had  been  an  express  agreement  between 
them,  that  would  be  relieved  against  as  inconsiderate  and  op- 
pressive. Thus  where  a  mortgagee  inserts  a  covenant  in  the  mort- 
gage deed,  that  if  the  interest  be  not  punctually  paid  at  the  daj» 
it  shall  from  that  time,  and  so  from  time  to  time  be  turned  into 
principal,  and  bear  interest,  equity  relieves  the  mortgagor  against 
such  coveuant,  as  uDJust  and  oppressive:  Sir  Thomas  Mear^s 
case,  cited  in  Cas.  temp,  Talb.  40,  42;  Salk.  449,  and  Ihomkitt 
Y.  Evans,  Atk.  330. 

Here,  to  make  the  most  of  it,  it  amounts  to  an  implied  agree- 
ment, from  the  practice  of  Patterson,  and  the  knowledge,  and 
therefore  implied  consent  of  Williams.  Sanction  this  and  it 
is  made  the  direct  interest  of  this  class  of  people  to  encourag^e 
their  dilatory  customers  to  run  up  their  accounts  with  them» 
knowing  that  until  the  time  comes  for  pressing  a  settlement, 
their  accounts  will  be  drawing  compound  interest.  When  the 
day  of  settlement  comes,  the  debtor  finds  himself,  unacquainted 
as  he  generally  is  with  the  operation  of  this  principle,  in  debt  to 
perhaps  double  the  amount  he  supposed,  a  judgment  and 
mortgage  is  the  consequence,  and  finally  it  ends  in  his  property 
being  sold  for  half  its  value.  To  protect  the  ignorant  and  un- 
wary, public  policy  requires  that,  courts  of  justice  should  pnt 
the  seal  of  reprobation  on  sueh  implied,  unjust  and  oppressive 
agreements.  When  there  is  a  settlement  between  them,  and  a 
promise  to  pay  interest,  the  intention  of  the  debtor  is  called  to 
the  state  of  the  account.  If  he  is  wronged,  it  is  his  own  fault; 
he  then  goes  on  with  his  eyes  open.  Interest,  in  Pennsylvania, 
has  already  been  extended  further  than  in  England,  or  in  moat 
of  the  states  of  the  Union,  and  it  is  time  for  us  to  pause  and 
consider  whether  it  has  not  been  sufficiently  extended. 

I  would  wish  to  be  considered  as  confining  my  opinion  to  a 
running  account,  and  not  interfering  with  the  practice  of  deal- 
ing at  six  months' credit,  which  has  generally  obtained  between 
the  merchants  of  a  sea-port  and  the  country.  It  is  more  easy- 
to  determine  what  interest  shall  not  than  what  shall  be  allowed 
in  the  case  of  a  running  account.  It  is  usually  to  be  left  to  a 
jury.  Under  all  the  circumstances,  the  orphans'  court  have 
thought  that  interest  only  should  be  allowed  from  three  montha 
after  the  last  item,  on  the  debit  side  of  the  count,  in  whicb 
there  is  no  error. 

The  court,  therefore,  order  and  decree  that  John  Qraluun, 


Jan  3,  1827.]  Tod  v.  Gallaqheb.  571 

BurviYing  administrator  of  John  Williams,  pay  to  the  legal 
representatives  the  sum  of  three  hundred  and  seven  dollars 
and  fifty  cents,  the  balance  of  the  administration  account,  in 
his  hands,  not  distributed;  and  that  the  appellant  pay  the  costs 
of  this  appeal. 


Tod  v.  Gallagher. 

[16  SSBOXAST  k  Bawls,  3fil.J 
fli3M>fy  ov  AMT  Ikoumbbancbs  Disohabobd,  may  be  made  by  the  vendee  of 
a  tract  of  land  in  an  action  for  the  connderation-money;  bat  he  ib  still 
liable  for  the  balance. 

Debt  on  two  notes  made  by  Gallagher  in  favor  of  Beale, 
Tod's  intestate,  iu  consideration  of  the  conveyance  of  a  tract  of 
land  with  warranty.  It  appeared  that  after  the  conveyance 
and  Gallagher's  entry,  an  execution  was  levied  thereon  under  a 
judgment  against  Beale's  grantor.  The  defendant  bought  in 
the  land  at  the  execution  sale.  Plaintiff  admitted  that  de- 
fendant was  entitled  to  a  credit  for  the  amount  of  the  execution, 
but  claimed  judgment  for  the  balance.  The  court  below  di- 
rected that  the  plaintiff  could  not  recover,  the  covenants  to 
give  a  clear  deed  and  to  pay  the  consideration  being  mutual 
and  dependent. 

By  Court,  Huston,  J.  Seldom  has  a  cause  been  before  a  court 
more  defectively;  the  judge  takes  no  notice  of  the  facts,  viz., 
that  notes  had  been  given,  or  that  a  deed  had  been  given;  but 
says  that  Gallagher  was  not  bound  to  give  his  notes.  Neither 
the  article  nor  the  deed  are  before  this  court;  nor  are  they  in 
possession  of  the  counsel.  What  covenants  are  in  the  one  ox' 
the  other  is  unknown,  except  in  the  vague  statement  above 
given.  It  happens  much  too  often  that  causes  are  brought  be- 
fore us  so  defectively  that  our  decision  must  be  unsatisfactory 
to  a  certain  extent. 

Whether  there  was  any  warranty  in  the  articles,  or  if  any,  to 
what  extent,  is  left  too  uncertain.  How  far  the  deed  and  notes 
given  put  an  end  to  and  extinguished  the  articles,  is  not  so 
precisely  known  as  could  be  wished;  and  whether  the  covenant 
of  warranty  in  the  deed  was  a  warranty  of  seisin  against  incum- 
brances, or  for  quiet  enjoyment,  or  all  of  them,  is  not  apparent. 
The  existing  incumbrance  is  the  alleged  breach  of  that  cove- 
nant. Now  an  incumbrance  is  a  breach  of  such  covenant,  pre- 
cisely to  the  amount  of  the  incumbrance;  if  the  incumbrance 
is  two  hundred  dollars  and  the  price  of  the  land  two  thousand 
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dollars,  it  will  not  enable  the  purchaser,  in  ordinary  cases,  to 
recover  back  his  two  thousand  dollars  if  be  has  paid  it;  or  to 
retain  the  two  thousand  dollars  if  unpaid.  An  adverse  title  to 
the  whole  property  may  enable  the  party  to  retain  all  the  pur- 
chase-money; an  adverse  title  to  one  fourth  of  it  may  enable 
him  to  retain  in  proportion  to  its  extent  and  value.  In  this 
case  a  part  of  the  money  being  unpaid,  Gallagher  might  have 
paid  off  the  incumbrance  and  retained  its  amount,  but  no  more 
than  its  amount;  if  the  incumbrance  had  exceeded  the  money 
due  on  the  whole  price  of  the  property,  it  might  have  enabled 
him  to  resist  the  payment  of  any  more,  or  to  have  recovered  the 
whole  as  part  of  what  he  had  paid. 

There  may  be  cases  where  a  purchaser  buying  property  in- 
cumbered by  liens  not  yet  due,  may  accept  a  covenant  against 
them,  and  agree  to  pay  the  purchase-money,  although  they  re- 
main a  lien  on  the  land;  but  where  this  is  not  expressly,  or  at 
least  evidently,  the  contract  of  the  parties,  a  purchaser  may 
always  pay  off  a  lien  and  retain  its  amount  out  of  the  money  due 
the  vendor:  Poke  v.  Kelly,  13  Serg.  &  B.  165.  I  speak  of  liens 
reduced  to  certainty  of  amount  admitted  and  due.  If  the  pur- 
chaser does  not  pay  them  off,  but  suffers  the  property  to  be 
sold,  and  it  goes  bona  fide  to  a  stranger,  he  may  or  may  not  be 
released  from  the  payment  of  any  more  money  to  the  vendor, 
according  to  the  contract,  and  the  facts  and  circumstances  of 
the  case.  Here  the  incumbrance  cost  him  less  than  he  owed  the 
representa|iives  of  T.  Beale.  The  property  is  not  gone  to  a 
stranger;  he  still  has  it.  Justice  requires  he  should  have  a 
credit  for  what  this  incumbrance  cost  him,  and  the  same  justice 
requires  he  should  have  credit  for  no  more  than  it  costs  him. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Cited  in  Wolbert  v.  Lucas,  10  Pa.  St.  75,  as  authority  that  a  purchaser  may 
pay  off  incambranceB  on  the  land.  In  Thompson  v.  Adams,  55  Pa^  St  479, 
483,  the  vendor  of  a  tract  of  hind  brought  ejectment  against  the  administra- 
tors of  the  vendee,  seeking  a  specific  performance  of  a  contract  for  the  pur- 
chase thereof.  It  appeared  that  the  vendee  had  bought  ia  the  land  at  a 
sheriff's  sale,  under  a  mori^gage  existing  at  the  time  of  the  contract  for  the 
purchase.  The  plaintiff's  action  was  pronounced  improperly  brought  for  sev- 
eral reasons,  and  among  others,  the  following  was  assigned:  "The  plaintiff 
below  relied  upon  that  train  of  cases  beginning  with  Tod  v.  OaUagher,  16 
Serg.  &  R.,  261;  followed  by  Harper  v.  Jeffries,  5  Whart  26;  McOinnestt  v. 
A'o6^,  7  W.  &  S.  454;  Harrison  v.  SoUs,  6  Barr,  393;  Renshaw  v.  Cans,  7 
Id.  117;  Dentin  v.  Brovon,  1  Jones,  295;  Oarrard  v.  Laniz,  2  Id.  186;  and 
Mellon* s  Appeal,  8  Casoy,  121;  which  decide  that  a  vendee  purchasing  a 
vendor's  title  at  sheriff's  sale  can  not  withhold  the  unpaid  purchase  money, 
except  so  much  as  he  had  expended  in  buying  in  the  title.     But  in  none  ol 


Sept.  1827.]  Gist  v.  Zeiqleb.  573 

these  cases  was  ejectment  used  by  the  vendor  to  enforce  the  payment  of  the 
balance  due  to  him.  To  suffer  him  to  do  so  would  contravene  the  theory  of 
the  action  and  the  intent  and  legal  effect  of  the  sheriff's  sale.  The  earlier 
cases  which  introduced  the  doctrine  of  equity  against  withholding  payment, 
were  all  founded  upon  a  note  or  bond  given  by  the  vendee  on  receiving  a  con- 
veyance. The  vendee  it  was  who  was  driven  into  equity  to  show  a  failure  of 
consideration  by  a  sale  of  his  title  under  an  earlier  incumbrance.  Hence, 
when  the  vendee  was  thus  forced  into  equity,  it  was  thought  inequitable  to 
protect  him  against  his  obligation,  beyond  what  it  coat  him  to  buy  in  the  ad- 
titU" 


Gist  v.  Zeigleb. 

[16  SsBOBAjrr  ft  Rawia,  282.] 

JuBOXKNT  ?0B  TBI  PLAiKTiFr  IN  REPLEVIN  on  the  issue  of  no  rent  in  arrear, 
is  conclusive  in  a  subsequent  action  of  use  and  occupation  for  the  same 
reaatf  if  the  pleadings  show  that  a  certain  rent  was  reserved,  and  that  the 
distress  was  made  for  the  rent  now  claimed,  whether  the  former  judg^ 
ment  be  pleaded,  or  given  in  evidence  under  the  general  issue. 

Ebbob  to  the  common  pleas.'  Case,  brought  by  Zeigler  for 
the  use  and  occupation  of  a  tract  of  land  for  five  years.  Pleas, 
non  assumpserurU  and  payment  with  leave  to  give  the  special 
matter  in  evidence;  replication,  non  solverunt,  and  issues.  De- 
fendants gave  in  evidence  records  of  two  replevin  suits  in  which 
they  were  plaintiffs,  and  the  present  plaintiff,  defendant.  In 
those  actions  the  defendant  avowed  for  rent  in  arrear,  and  the 
plaintiffs  replied  no  rent  in  arrear.  On  the  issue  joined,  verdict 
was  found  for  the  plaintiffs.  The  defendants  herein  then  con- 
tended that  the  judgment  in  those  actions  barred  the  present 
action.  The  court  below  was  of  a  contrary  opinion  and  so  di- 
rected. Defendants  excepted.  Further  instructions  of  the 
court  appear  from  the  opinion. 

Bredin  and  Baldwin,  for  the  plaintiffs  in  error. 

FeUerman  and  Ayres,  contra,  A  former  recovery  must  be 
pleaded,  or  it  is  no  estoppel:  Lansing  v.  Montgomery ^  4  Com. 
197;  Estoppel,  E.  Replevin  is  ex  delicto  and  cannot  be  pleaded 
to  an  action  ex  contractu:  3  Wils.  240.  In  the  replevin  suit  it 
was  determined  that  the  proper  remedy  was  for  use  and  occupa- 
tion: 3  Serg.  &  B.  500. 

By  Court,  Dukcam,  J.  If  the  rules  of  pleading  had  been  at* 
tended  to  in  the  replevin  causes,  and  an  avowry  for  a  certain 
sum  in  arrear,  there  would  have  been  no  difiSculty  in  the  ques- 
tion; for  then  the  causes  of  action,  as  the  avowry  is  in  the  nature 
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of  a  declaraiiony  would  have  appeared  on  the  record,  and  ih€ 
judgment,  if  the  recoTeiy  had  been  for  the  same  premises  in  the 
replevin,  if  pleaded  in  bar,  would  have  operated  as  an  estoppel; 
and  if  given  in  evidence  in  the  general  issue,  would  have  been 
equally  conclusive.  I  know  there  are  recent  English  decisions, 
that  if  the  former  judgment  is  not  pleaded,  but  given  in  evidence 
on  the  general  issue,  it  is  not  conclusive  on  the  general  issue; 
yet  the  law  appears  to  have  been  settled  to  the  contrary  by 
many  authoritative  decisions,  which  I  am  not  incUned  to  disturb. 

Whatever  may  be  the  form  of  action,  if  the  original  question 
appears  to  have  been  the  same,  and  the  same  evidence  will  sup- 
port both  actions,  and  judgment  be  had  on  the  merits,  it  bars 
all  other  actions  for  the  same  cause;  but,  from  the  loose,  inarti- 
ficial, and  unsatisfactory  mode  of  avowing  generally  for  rent  in 
arrear  without  a  specification  of  any  thing,  it  may  or  may  not 
be  that  the  cause  of  action  was  the  same.  It  will  be  matter  of 
evidence  what  was  the  cause  of  action  in  the  former  cases,  mat- 
ter not  to  be  tried  solely  by  the  record,  but  a  mixed  matter,  to 
be  tried  by  a  jury.  The  fact  does  not  clearly  appear  on  the  bill 
of  exceptions,  whether  or  not  the  former  judgments  were  be- 
cause the  landlord  was  not  able  to  prove  a  certain  rent  whioh 
would  be  the  subject  of  distress,  or  because  he  failed  in  hia 
proof  of  a  demise  altogether.  In  one  part  of  the  bill,  it  would 
rather  appear  it  was  because  no  certain  rent  was  reserved;  bat 
in  another  part,  the  court  says:  ''The  landlord  has  shown  a 
parol  lease  to  Schnee,  and  transferred  by  him  to  the  defendants, 
under  which  they  entered  and  occupied;''  and  direct  the  jury 
that  the  amount  of  rent  in  such  lease,  ought  to  govern  them  ia 
the  verdict.  Now,  if  the  defendants  did  enter  and  occupy  un- 
der the  parol  lease  to  Schnee  for  a  reserved  rent,  then,  undoubi- 
edly,  the  landlord  could  have  distrained  the  defendants'  goods 
found  on  the  premises,  and  have  avowed  for  that  reserved  rent 
in  the  replevin  causes,  and  the  entry  and  occupation  under  that 
parol  lease  to  Schnee;  in  which  case  the  former  judgments 
would  operate  as  an  estoppel  if  pleaded  in  bar,  or  as  conclusive 
in  evidence,  on  the  general  issue,  against  the  plaintiff. 

A  judgment  in  evexy  species  of  action  is  final  for  its  own  pur- 
pose and  object,  concludes  the  subject-matter,  and  is  a  bar  to 
further  litigation,  the  judgment  following  the  particular  right 
or  claim  in  personal  actions;  as  here,  avowry  for  rent  in  arrear, 
which,  being  in  the  nature  of  a  declaration  on  the  issue  of  no 
rent  in  arrear,  would  be  conclusive  evidence  in  eveiy  other 
species  of  action  where  the  rent  was  again  demanded;  the  ver- 
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diet  would  be  a  bar— call  it  estoppel  or  conolnsiTe  evidence,  its 
effect  would  be  the  same. 

The  judgment  is  therefore  reversed,  and  a  new  trial  awarded, 
in  which  the  parties  will  take  care  to  have  the  facts  precisely 
stated.  The  court  do  not  wish  to  anticipate  the  final  result,  or 
give  any  opinion  to  foreclose  the  parties  further  than  has  been 
made  necessary  to  the  immediate  decision,  and  desire  both  par- 
ties to  understand  this.  The  cause  went  to  trial  on  a  statement; 
this  statement  is  entirely  defective,  and  if  objection  had  been 
taken  on  this  ground  the  judgment  must  have  been  reversed, 
for  the  plaintiff  has  omitted  to  state  that  which  is  an  essential 
part  of  the  statement,  *Hhe  whole  amount  which  he  believes 
is  justly  due  to  him.''  How  could  the  court,  if  the  defendants 
had  made  default,  give  judgment  against  them  for  any  certain 
sum,  which  is  made  their  duty  in  all  cases  under  the  statement 
law. 

Judgment  reversed,  and  a  venire  faciaa  de  novo  av^arded. 

BauKD  upon  on  the  foUowing  piopositioofl!  that  a  fonner  jadgmfint  be- 
tween the  lame  partiee  upon  the  sune  tnbject  ia  oondiunve  in  a  lubeeqnent 
action,  in  Sauier  v.  Bapmare,  7  P^  St.  417;  that  snoh  former  jadgment  may 
be  given  in  evidence  under  the  general  iaeae,  in  FhUey  v.  Hanbett,  20  Id.  194; 
Man  Y.  Dreaoek  2  LL  209;  and  that  parol  evidence  of  what  occurred  on  the 
firat  trial  ia  admiasible  to  explain  the  former  record,  in  Carmfmy  v.  iJooder,  5 
Id.  310;  Colenum'9  Appeal,  62  Id.  273. 

Bjb  Judkusa  nr  Aonoss  iob  TobiBi — See  StamUak  v.  ParteTf  18  Am. 
Dea  308^  and  note,  396. 


Hui/rz  V.  Weight. 

[16  Baamum  k  aAwut,  8Aft.] 
Fabol  Eviuuiui  is  admianble  to  show  that  it  was  the  nndentandingand 
agreement  of  all  the  partiea  to  a  lease  that  for  the  last  nine  months  no 
rent  ahoold  be  payable. 

Debt  for  rent,  brought  by  Wright  and  Willet  against  Hultz. 
It  appeared  that  the  plai^ti£b,  as  the  guardians  of  Benjamin 
Thompson,  had  leased  the  premises  to  John  Thompson,  at  a 
certain  annual  rent,  for  nine  years.  This  action  was  for  the 
last  year's  rent,  Hultz  having  purchased  from  John.  John  and 
Benjamin  were  brothers.  Their  father  dying  had  bequeathed 
the  rents  and  profits  of  the  land  in  question  to  Benjamin  until 
he  arrived  of  age,  and  then  to  John  in  fee.  The  defense  was 
that  for  the  last  nine  or  ten  months  of  the  lease  Benjamin  had 
been  of  age;  that  Hultz,  therefore,  became  the  absolute  owner 
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as  the  vendee  of  John's  interest;  and  that  it  had  been  the  un- 
derstanding of  the  parties  by  parol  agreement  that  no  rent 
should  be  payable.  The  deposition  of  one  Joseph  Philips,  who 
drew  the  lease,  was  offered  to  prove  the  understanding  of  the 
parties  that  no  rent  should  be  payable  after  Benjamin  became 
of  age,  but  that  the  lease  was  drawn  to  terminate  on  the  first 
of  April,  as  was  usual.  This  deposition  was  rejected,  and  also 
a  deposition  of  Hultz.    Defendant  excepted. 

Sdden,  for  the  plaintiff  in  error,  cited:  2  Johns.  Oh.  5d3;  3 
Binn.  588;  6  Id.  482;  1  Serg.  &  B.  466;  1  Ph.  Ev.  449,  458;  2 
Atk.  202;  3  Id.  388;  Kirby,  399. 

Burke  and  FeUerman,  carUra,  cited:  13  Serg.  &  B.  224,  239;  1 
Ph.  Ev.  447;  7  Serg.  &  B.  60. 

By  Court,  Tod,  J.  As  to  the  deposition  of  James  Hultz,  it 
was  well  rejected.  It  was  offered  to  prove  declaration  and 
assurances  by  John  Thompson  to  the  defendant  below,  that  no 
rent  would  be  payable  after  Benjamin  coming  of  age,  which 
clearly  was  not  evidence.  But  I  think  there  was  error  in  re- 
jecting the  deposition  of  Joseph  Philips.  The  matter  of  receiv- 
ing parol  proof  in  cases  like  this  can  hardly  now  be  said  to  be 
a  question  for  argument.  It  was  legal  evidence,  and  if  be- 
lieved by  the  jury,  was  conclusive  as  to  the  portion  of  rent  in 
dispute.  It  was  evidence  to  prove,  not  only  a  defect  of  con- 
sideration, the  land  during  the  disputed  time  being  not  the 
land  of  Wright  and  Willet,  nor  of  Benjamin  Thompson,  but  of 
Bichard  Hultz,  the  defendant,  but  to  prove  also  mistake,  or  if 
not  mistake,  fraud.  For  either  purpose  it  was  admissible.  As  to 
fraud,  it  is  not  supposed  to  be  necessary  to  have  proof  express 
that  a  writing  has  been  obtained  fraudulently,  in  order  to  ad- 
mit parol  evidence  against  it  on  that  score;  but  parol  evidence 
may  be  admitted  to  resist  the  fraudulent  use  of  a  writing,  i  i 
the  obtaining  of  which  no  fraud  can  be  made  to  appear:  See 
Thompson  v.  While,  1  Dall.  426  [1  Am.  Dec.  252].  There  ap« 
pears  no  substantial  difference  between  this  case  and  the  com- 
mon case  of  defense  against  a  bond  or  single  bill  for  want  of 
consideration,  whether  through  fraud  or  mistake.  The  rule 
seems  to  apply  here  in  full  force  to  consider  as  paid  what  in 
justice  and  conscience  ought  not  t^  be  paid.  It  is  the  opinion  of 
the  court  that  the  judgment  be  leversed,  and  a  venire  de  novo 
awarded. 

Judgment  reversed,  and  a  venire/aciaa  de  novo  awarded. 
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CSted  in  Oliver  ▼.  Oliver,  4  Rawle,  144;  and  MiUer  v.  Fiehthmrti,  31  Pa. 
8i.  261,  in  regard  to  the  admiasibility  of  parol  evidenoe  of  what  oocorred  at 
the  time  of  the  ezecntion  of  a  written  inetmment.  The  principal  caae  ie 
quoted  in  the  ooarM  of  the  opinion  of  Jnstioe  Field,  in  Pierce  ▼•  BoUneon,  18 
GaL  116^  128^  holding  that  a  deed  abeolnte  on  iti  faoe  may  be  proved  to  be 
a  mortgage,  through  the  medium  of  parol  evidence. 


Johnston  v.  Gray. 

[16  Bbboiajr  ft  Rawlb,  861.^ 

CoFDinoKAL  Sale  or  MoBTOAaB.— Certain  facte  as  detailed  in  the  state- 
ment held  to  constitute  a  mortgage. 

A  Rmsionoir  of  thb  Rioht  of  Redxhftion  to  the  mort^gagor  personally 
is  inconsistent  with  the  nature  of  a  mortgage,  and  void. 

Thb  Tbndbb  of  thb  Amount  Dub  on  a  mortgage  by  the  assignee  of  the 
mortgagor  is  good,  though  he  does  not  state  in  what  capacity  he  makes 
the  tender. 

Wbbrb  thbbb  is  no  Ck>NFiJOT  of  testimony,  a  statement  of  its  legal  effect 
by  the  court  is  not  considered  as  taking  the  facts  from  the  jury. 

Akioablb  action  instituted  to  decide  who  was  entitled  to  the 
Borpliis  after  paying  the  judgment-creditor^  arising  from  a 
sheriff's  sale.  The  plaintiff  called  a  witness  who  produced  the 
following  writing:  ^'17  of  February,  1813,  articles  of  agree* 
ment  between  H.  McKellip  and  Joseph  Johnston,  whereby 
McKellip  stated  he  had  sold  to  Johnston  all  that  tract  of  land 
whereon  he,  McKellip,  then  lived,  at  eight  dollars  per  acre, 
containing  one  hundred  and  fifty  acres,  strict  measure,  payable 
three  hundred  dollars  in  hand,  one  hundred  dollars  in  thirty 
days,  four  hundred  dollars  on  the  second  of  April,  1815,  and 
four  hundred  dollars  on  the  first  of  April,  1816.  That  the  said 
McKellip  is  to  give  Johnston  unincumbered  possession  on  the 
second  of  April,  1815.  The  said  McKellip  to  enjoy  the  right 
of  redemption,  at  any  time  before  the  second  of  April,  1815, 
and  to  enjoy  the  possession  of  the  place  to  that  time."  Receipts 
for  three  hundred  dollars  at  the  date  of  the  articles;  one  hun- 
dred dollars  on  the  seventeenth  of  March,  1813;  and  four  hun- 
dred dollars  on  the  twenty-sixth  of  February,  1815.  The 
following  was  then  read  in  evidence:  ''  17  of  February,  1813, 
deed  from  H.  McKellip  and  wife  to  Joseph  Johnston  for  the 
same  land;  consideration,  eight  dollars  per  acre,  or  twelve  hun- 
dred dollars;*'  describing  it  by  courses  and  distances  and 
quantity,  with  a  general  warranty,  and  then  followed  this  clause: 
**  And  the  said  Joseph  Johnston,  for  himself,  his  heirs,  exec- 
utors, and  administrators,  doth  covenant,  promise,  grant  and 
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agree  to,  and  with  the  said  Heniy  McKellip,  his  execatois,  ad- 
ministrators and  (assigns),  that  if  the  said  Heniy  McKellip,  hia 
ezecatorsy  administrators  or  (assigns),  shall  and  will  and  truly, 
pay  well,  or  cause  to  be  paid  unto  the  said  Joseph  Johnston, 
his  executors,  administrators,  or  assigns,  the  just  and  full  sum 
of  four  hundred  dollars,  with  interest,  at  or  upon  the  first  day 
of  April,  1815,  with  the  expenses  of  executing  this  conveyance, 
then  the  above  bargain  and  sale  to  be  void  to  all  intents  and 
purposes,  anything  herein  contained  to  the  contrary  notwith- 
standing. N.  B.  The  word  assigns  in  the  fifty-seventh  and 
fifty-ninth  lines  struck  out  before  signing."  Johnston  did  not 
sign  this  indenture;  but  it  was  acknowledged  by  McEellip  and 
wife  the  same  day,  and  recorded  on  the  twenty-sixth  of  Feb- 
ruary, 181d» 

A  release  from  McKellip  to  Johnston  of  the  equity  of  redemp- 
tion was  also  produced.  It  was  not  dated,  but  had  been 
acknowledged  and  recorded  on  the  eleventh  of  May,  1814,  and 
was  in  these  words:  *'  For  a  valuable  consideration  heretofore 
received  by  us  from  Joseph  Johnston,  we  do  hereby  release  all 
equity  of  redemption  which  we  now  have,  or  hereafter  may  have, 
of,  in  or  to  the  foregoing  premises  or  tract  of  land,  hereby  con- 
firming and  rendering  the  grant  absolute  which  was  conditional, 
so  that  the  said  Joseph  Johnston  may  have  and  enjoy  in  the  said 
bargained  premises,  an  absolute  and  unconditional  estate  in 
fee-simple."  This  was  indorsed  on  the  deed  of  the  seventeenth 
of  February,  1813.  The  witness  introduced  four  single  bills 
of  two  hundred  dollars  each,  the  consideration  for  the  release, 
two  of  them  payable  April  1,  in  1817  and  1818,  respectively;  the 
other  two  payable  April  1, 1999,  and  April  1, 2000;  whether  these 
last  were  executed  by  mistake  or  fraud  was  not  agreed.  Witness 
then  produced  Johnston's  bond  to  McKellip,  dated  February 
17,  1813,  for  four  hundred  doUors,  payable  the  first  of  April, 
1816,  on  which  was  indorsed;  *'  Seventh  of  Februaiy,  1814,  to 
be  in  force  if  Johnston  gets  my  place  on  the  second  of  April, 
1815,  otherwise  to  be  void  and  of  no  effect."  On  the  twentieth 
of  February,  1815,  Johnston  paid  McKellip  four  hundred  dol- 
lars, the  amount  of  his  bond  due  April  2, 1815. 

Gray's  title  was  derived  as  follows:  On  the  second  of  Febru- 
ary, 1814,  McKellip  entered  into  articles  of  agreement  with  Gray, 
by  which  he  covenanted  on  or  before  the  twentieth  of  March, 
1815,  to  convey  and  assure  to  Gray,  his  heirs  and  assigns,  the 
same  tract  conveyed  with  a  clause  of  redemption  to  Johnston. 
The  consideration  was  two  hundred  dollars  in  hand,  and  six 
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hundred  dollars  payable  on  the  first  of  April,  1815.  This  was 
acknowledged  and  recorded  March  2, 1814.  Gray  tendered  to 
Johnston,  in  the  fall  of  1814,  the  four  hundred  dollars  he  had 
paid,  and  again  on  the  first  of  April,  1815,  tendered  the  same 
and  interest.  It  also  was  proved  that  Johnston  tendered  to 
Gray  the  amount  he  had  paid  down,  two  hundred  dollars,  but  he 
refused  to  receive  it. 

The  word  assigns  was  stricken  out  of  the  clause  of  redemption, 
as  the  witness  who  drew  the  documents  testified,  because  John- 
ston did  not  want  a  stranger  to  purchase.  The  premises  in 
question  were  sold  in  1817,  under  execution  issued  upon  a  judg* 
ment  against  MoKellip,  recoTered  in  1812,  and  affirmed  on 
appeal  in  1817.    The  surplus  was  the  property  in  dispute. 

The  court  charged  the  jury  that  the  instrument  of  February, 
1818,  was  a  mortgage  for  the  four  hundred  dollars  then  loaned, 
and  that  the  clause  restricting  the  power  of  redemption  to  the 
party  was  Toid. 

BMwin,  for  the  appellant,  to  establish  that  this  was  a  con- 
ditional sale,  cited  1  Testes,  679;  6  Binn.  499;  1  Call,  280;  2  Id. 
420;  9  Berg.  &  B.  446;  1  Tern.  268;  8  Id.  190;  Oas.  in  Oh.  220; 
2  Ch.  Bep.  26. 

Forward^  corUra. 

By  Court,  Huston,  J.  (after  stating  the  two  points  before 
mentioned):  The  cause  must  eventually  turn  on  these  points, 
and  in  discussing  them  I  shall  notice  some  matters  discussed  in 
the  argument  intimately  connected  with,  if  not  depending  on, 
how  these  two  were  decided. 

The  rule  that  what  is  once  a  mortgage  shall  always  be  con- 
sidered a  mortgage,  though  stated  as  a  general  rule,  will,  per- 
haps, be  found  subject  to  several  exceptions.  Length  of  time, 
together  with  the  subsequent  conduct  of  the  parties,  have  often 
varied  it;  but  I  believe  it  is  never  varied  by  clauses  inserted  in 
the  writings  at  the  time  of  the  loan  of  money.  The  needy  bor- 
rower is  not  considered  as  treating  on  equal  terms  with  the 
lender;  hence  the  lender  may  stipulate  for  the  pre-emption  if 
the  boiTOwer  sells,  yet  he  has  not  been  permitted,  at  the  time 
of  the  loan,  to  stipulate  that  he  shall,  in  a  certain  event,  become 
the  purchaser  at  a  price  then  agreed  on.  The  whole  power  of 
the  court  is  founded  on  the  idea  that  a  needy  man  requires  pro- 
tection against  the  effect  of  his  own  agreements  with  one  who 
having  the  power  to  relieve  him  from  present  distress,  was  found 
too  often  to  grant  such  relief  on  unconscionable  terms.    A  com« 
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mon  mortgage  is  as  plain  and  expresa  an  agreement  for  an  ab* 
aolute  sale  in  case  the  money  is  not  paid  on  the  day  as  can 
be  expressed.  Tet  it  has  long  ceased  to  be  anything  else  than 
a  seenrity  for  money.  And  it  would  be  an  imputation  on  the 
administration  of  justice,  if  the  same  agreement  differently  ex- 
pressed by  the  scriTener,  though  not  more  phunly,  should  have 
a  contrary  effect.  If,  then,  the  transaction  was  really  a  loan  of 
money,  secured  on  land,  it  is  nothing  more,  whaterer  language 
may  be  used  in  expressing  the  contract,  or  whether  that  contract 
is  all  contained  in  one  instrument,  or  divided  in  several.  And, 
as  in  a  plain  express  mortgage,  the  right  of  redemption  is  a  right 
inseparable  from  the  estate  of  the  mortgagor,  it  is  equally  an 
essential  right  in  him,  though  the  agreement  be  expressed  in  a 
more  complicated  form  and  manner.  The  right  of  redemption 
can  not  be  destroyed  or  taken  away,  and  of  consequence,  can 
not  be  restrained  or  fettered,  for  if  it  could,  it  would  soon 
cease  to  exist.  If  this  be  a  mortgage,  then,  the  attempt  to  con- 
fine the  right  of  redemption  to  Uie  mortgagor  personally,  as 
being  a  restraint  on  that  right,  would  be  void;  it  would,  in 
most  instances,  be  equivalent  to  denying  the  right  altogether; 
it  tends  to  disable  him  to  borrow,  and  restrains  his  right  of 
raising  the  money  by  sale;  in  short,  in  almost  aU  cases,  it  ren« 
ders  the  right  of  redemption  worth  nothing. 

Was  this  a  mortgage  ?  On  this  it  seems  to  be  impossible  to 
doubt.  It  was  a  loan  of  money.  It  might  be  paid  in  a  day 
certain.  But  says  the  agreement,  if  not  paid  then,  the  mort- 
gagee may  pay  or  must  pay  four  hundred  dollars,  and  other 
four  hundred  dollars,  and  become  purchaser.  The  mortgagee 
himself  knows  it  to  be  only  a  mortgage,  and  treats  it  as  such 
by  purchasing  the  equity  of  redemption.  If  that  had  been 
done  before  the  mortgagor  had  sold  to  Ghray;  if  the  eight  huu« 
dred  dollars  agreed  upon  at  the  time  of  the  loan,  and  the  eight 
hundred  dollars  agreed  to  be  given  for  the  equity  of  redemp- 
tion, had  been  paid,  and  a  long  time  had  been  suffered  to  elapse, 
I  do  not  say  what  a  court  would  have  decided,  that  case  is  not 
before  us.  If  this  be  considered  a  conditional  sale,  in  what 
respect  would  the  situation  of  Johnston  be  better?  The  condi- 
tion was  performed  to  the  letter,  and  in  its  spirit;  the  four  hun- 
dred dollars  lent  was  rendered  before  the  first  of  April,  1815, 
and  on  that  day.  I  do  not  rely  solely  on  the  phrase  that  Mc- 
Kellip  should  pay,  or  cause  to  be  paid,  though  if  neoessaiy, 
they  might  be  relied  on.  There  did  exist  in  MoKellip  a  right 
of  redemption;  that  was  not  taken  away  merely  by  striking  out 
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the  word  asaignB;  and  an  express  covenant  not  to  raise  the 
money  by  sale,  extorted  by  a  lender  from  a  borrower,  would 
not  haye  ayailed. 

Other  objections  are  made  that  Gray  did  not  state  whether  he 
made  the  tender  in  1814,  and  that  on  the  first  of  April,  1816, 
as  the  agent  of  McEellip,  or  in  his  own  right  as  purchaser.  It 
would  be  strange  that  a  tender  made  by  a  man  who  had  good 
right  to  make  it  should  be  considered  bad  because  he  was  not 
asked,  and  did  not  state  in  what  capacity  he  acted;  as  a  pur- 
chaser whose  title  was  not  on  record,  he  had  a  right  to  tender 
and  redeem^  and  as  he  did  not  pretend  to  act  in  any  other  ca- 
pacity, the  tender  is  good.  It  was  alleged  as  error  that  the 
judge  told  the  jury  that  on  the  face  of  the  writings  it  was  a 
mortgage;  and  that  the  parol  eyidence,  if  belieyed  by  them, 
also  made  it  a  mortgage;  and  this  is  called  taking  the  facts 
from  the  jury.  I  should  not  have  noticed  this,  if  the  same  objec- 
tion had  not  been  made  in  several  other  cases  at  this  term. 
There  was  no  contradictory  statement  in  the  testimony;  and 
the  court  was  bound  to  give  an  opinion  on  the  effect  of  it.  The 
objection  seems  to  be  that  the  judge  ought  to  have  repeated 
every  sentence  of  it,  and  concluded  each  sentence:  **  If  you  be- 
lieve this  sentence,  it  is  a  mortgage.''  If  he  had  done  so,  it 
would  have  been  novel,  and  like  most  novelties,  wrong.  There 
may  be  cases  where  several  acts  are  necessaiy  to  entitle  a  parfy, 
and  where  his  right  does  not  arise  until  he  has  performed  each 
of  those  acts;  and  in  such  case,  a  judge  must  so  direct  a  jury. 
There  are  other  cases  where  the  state  of  a  single  fact  is  to  be 
collected  from  testimony;  if  that  testimony  is  variant,  the  jury 
will  be  told  the  law,  as  it  would  be  if  the  facts  found  in  one 
way,  and  as  it  would  be  if  the  facts  are  found  to  be  otherwise. 
When  the  evidence  is  all  consistent  and  express  as  to  facts,  the 
only  direction  can  be  what  was  given  here. 

From  the  entry  of  the  amicable  action,  it  would  seem  the  in- 
tention was  to  ascertain  who  had  a  right  to  the  money  in  the 
sheriff's  hands,  but  the  issue  is  confined  to  the  point,  whether 
Johnston  had  a  right  to  the  whole  of  it.  He  claimed  to  be  pur- 
chaser, and  as  such,  claimed  the  whole.  His  right  to  the  four 
hundred  dollars  originally  advanced  by  him  and  interest  up 
to  the  first  of  April,  1815,  is  not  only  admitted,  but  it  has 
been  actually  paid  him,  and  received  without  prejudice  to  this 
suit.  We  have  been  asked  to  give  an  opinion  as  to  who  is  en- 
titled to  this  money;  this  to  prevent  further  litigation  on  the 
(acts  before  us,  and  if  no  other  facts  exist,  Johnston  is  entitled 
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to  the  four  htmdred  dollars  adyanoed  in  1813,  and  interest. 
And  on  the  facts  in  evidence,  and  if  no  contradictoiy  facts 
exist,  he  is  not  entitled  to  receive  out  of  the  money  in  the 
sheriff's  hands  the  four  hundred  dollars  he  had  paid  McEellip 
on  the  twentieth  of  Februaiy,  1816.  He  had  legal  notice  on 
the  second  of  March,  1814,  that  McEellip  had  sold  to  Gray; 
and  actual  notice  in  the  autumn  of  1814,  by  the  tender  made 
by  Gray.  His  payment  to  McEellip  afterwards,  if  not  under 
all  the  circumstances  fraud,  was  at  least  folly.  He  could  not 
interfere  with  or  embarrass  the  contract  between  McEellip  and 
Gray,  or  acquire  any  further  lien  on  the  land  by  giving 
McEellip  money,  which  he  knew  McEellip  had  no  right  to  re- 
ceive. 

As  to  the  residue  of  the  money  in  the  sheriff's  hands,  we 
have  no  facts  on  which  to  give  an  opinion,  and  we  give  none. 
McEellip  is  not  before  us;  how  he  and  Gray  stand,  or  what  at 
this  time  are  the  respective  rights  of  McEellip  and  Ghny,  we 
know  not. 

The  charge  of  the  judge  being  correct  on  all  the  facts  of  the 
oi^,  and  the  verdict  confonnable  to  the  law  and  evidence,  the 
motion  for  a  new  trial  is  overruled,  and  judgment  affirmed. 

Judgment  affirmed. 

aiddhk  McAUuter^M  Appeal,  59F^  8t  208. 


Ltnoh  v.  Gommonweai/th. 

[16  HmMlEiTT  k  XUWUB,  86a.] 

BxTABATi  &vm  ON  A  SHXRin^s  BoND  miut  be  brought  by  the  ii 
injured,  except  where  they  were  parties  to  the  original  suit  or 
nnder  them.    One  can  not  auefor  the  benefit  of  another  in  whose  process 
he  had  no  interest. 

Ax  Attobnet's  Authobitt  in  Pennsylvania  is  more  extensive  than  in  other 
places.  His  directions  to  the  sheriff  in  regard  to  the  mode  and  times  of 
sale  nnder  an  execation,  are  a  justification  to  the  sheriff  and  are  binding 
on  the  plaintiff. 

Ax  Attokhxt  is  kot  Liablb  where  he  acts  honestly,  and  in  a  way  h* 
thought  was  for  the  best  interest  of  his  client. 

Wbtt  of  error.    The  opinion  states  the  case. 

By  Court,  Huston,  J.  William  Barton  had  obtained  a  judg* 
ment  in  the  court  of  common  pleas  of  Fayette  county,  against 
N.  Mitchell,  for  eighty  dollars,  which  he  assigned  to  S.  Wol- 
verton,  who  issued  execution,  and  for  default  in  executing  or 


Sept.  1827.]       LiKGH  v.  Coxmoitwealth.  683 

retuming  that  ezecniion  the  suit  was  brought  and  narr.  filed, 
alleging  the  breach  in  relation  to  the  execution  for  the  use  of 
Wolverton.  This  suit  was  to  October,  1825;  the  sheriff's  bond 
was  dated  in  October,  1820.  At  January  term,  1827,  a  motion 
was  made  for  leave  to  amend  the  narr.^  which  was  granted. 
William  Barton  had  another  suit  against  Mitchell,  on  which 
he  had  a  judgment,  and  had  issued  execution  to  the  same 
sheriff.  This  last  judgment  was  not  even  alleged  in  the  record 
to  have  been  assigned  to  Wolverton,  nor  did  it  appear  that  he 
had  any  interest  in  it;  the  court  below  was  of  opinion  that  this 
proceeding  was  aU  right,  and  a  general  verdict  was  found  for 
the  plaintiff. 

By  the  act  of  assembly,  a  suit  can  not  be  sustained  on  the 
bond  or  recognizance  against  the  sheriff's  sureties,  unless  the 
same  shall  be  instituted  within  five  years  from  the  date  of  the 
bond.  The  act  says:  ''Whenever  the  commonwealth,  or  any 
individual  or  individuals  shall  be  aggrieyed  by  the  misconduct 
of  any  sheriff,  it  shall  and  may  be  lawful,  as  often  as  the  case 
may  require  to  institute  actions,  etc.;  and  if  upon  such  suits  it 
shall  be  proved  what  damage  hath  been  sustained,  and  a  ver- 
dict and  judgment  shall  thereupon  be  given,  execution  shall 
issue  for  so  much  only  as  shall  be  found  by  the  verdict  and 
judgment  with  costs;  which  suit  may  be  instituted,  and  the  like 
proceedings  had,  as  often  as  damage  shall  be  so,  as  aforesaid, 
ascertained."  By  the  old  law,  a  suit  was  brought  in  the  name 
of  the  commonwealth  only,  and  when  judgment  was  entered  for 
the  whole  penalty,  a  scire  faciaa  on  it  issued  for  the  use  of  any 
person  aggrieved.  Under  this  law,  each  individual  must  sue  on 
the  bond  or  recognizance,  to  recover  for  his  own  damage;  no 
two,  not  parties  to  the  original  suit,  or  not  claiming  under  the 
parties  to  the  original  suit,  can  join;  much  less  can  a  suit  orig- 
inally brought  by  and  for  one  only,  be  sued  for  another,  or  an 
indefinite  number  of  other  persons;  especially  if  by  such  pro* 
oeeding  it  is  attempted  to  make  the  bail  liable,  contraiy  to  the 
law  limiting  their  responsibility  to  suits  instituted  within  five 
years. 

In  ihe  suit  as  instituted,  William  Barton  had  no  interest,  was  not 
liable  for  costs,  could  not  release  it;  it  was  Wolverton's  action  for 
his  benefit;  it  can  not  be  used  to  recover  damages  for  Wolverton, 
and  also  for  Barton,  or  for  any  other  person  than  Wolverton,. 
or  some  person  claiming  under  or  through  him;  much  less  can 
it  be  used  to  make  the  bail  liable,  when  by  law  they  were  dis* 
charged.    There  was  also  a  bill  of  exceptions  to  testimony,  at  a 
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eale  made  by  the  sheriff;  he  strack  down  an  article  of  property 
to  Mr.  Flinn.  Mr.  Bouvier,  the  attorney  of  the  plaintiff,  and  who 
issued  the  ezecution,  came  and  requested  Flinn  to  give  up  hia 
purchase,  and  to  permit  the  property  to  be  returned  to  a  Mr.  Long, 
which  was  agreed  to,  and  so  done.  Bouvier  then  agreed  to  take 
Long  for  the  price  of  the  articles  so  returned  to  him,  and  dis- 
charged the  sheriff  so  far.  This  was  offered  to  be  proved  by 
Mr.  Flinn;  the  testimony  was  objected  to  and  not  admitted.  In 
Pennsylvania  the  profession  of  attorneys  and  counselors  at  law 
are  not  distinct,  the  same  person  conducts  the  cause  in  all  its 
stages,  and  it  has  not  been  considered  that  his  authority  ceoBos 
when  judgment  is  obtained;  a  power  of  attorney  is  never  given 
or  filed  unless  demanded  by  the  other  party,  which  does  not 
happen  in  one  case  of  fifty  thousand,  and  then  if  procured  after 
demand,  it  is  sufficient;  the  attorney  is  in  some  degree  the  agent 
as  well  as  lawyer  of  the  plaintiff;  when  execution  has  issued  he 
often  gives  time  to  the  defendant,  and  directs  the  sheriff  to  poet- 
pone  a  sale  advertised;  and,  so  far  as  I  know,  this  has  always 
been  taken  as  a  justification  to  the  sheriff  for  not  selling. 

Such  discretionary  powers  are  necessary  for  the  plaintiff's  in- 
terest; without  the  exercise  of  them  many  times,  and  under  many 
circumstances,  property  sufficient  to  pay  the  debt  would  not  sell 
for  enough  to  pay  the  costs.  Although  extensive  authority  has 
been  exercised  by  the  attorneys,  we  have  had  few  cases  of  com- 
plaint, and  the  court  has  seldom  been  called  on  to  state  the 
limits  of  their  authority,  or  of  their  responsibility  to  the  clients; 
a  circumstance  highly  honorable  to  the  profession.  To  look 
into  the  practice  of  other  countries  or  other  states,  and  apply 
the  rules  adopted  in  other  circumstances,  and  in  consequence 
of  different  customs,  would  not,  probably,  produce  a  result  agree- 
able to  the  principles  of  law  or  justice.  If  a  plaintiff  wishes  his 
attorney  to  have  less  power  than  is  usually  exercised,  it  would 
seem  more  consonant  to  right  to  give  him  in  writing  a  special 
and  limited  authority,  than  to  bring  in  the  law  of  another  coun- 
try, and  say,  in  opposition  to  constant  and  general  understand- 
ing, that  the  power  of  his  attorney  is  to  be  judged  of  by  that  law. 
As  between  the  client  and  the  attorney  I  would,  however,  say 
the  responsibility  of  the  latter  is  as  great  and  as  strict  here  as 
in  any  country;  I  mean  where  want  of  good  faith  or  at- 
tention to  the  cause  is  alleged;  but  in  the  exercise  of  the  discre^ 
tionary  power  usually  exercised,  I  would  not  hold  an  attorney 
liable  where  he  acted  honestly  and  in  a  way  he  thought  was  for 
the  interest  of  his  client. 
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In  the  present  case,  if  the  attorney  bad  told  the  sheriff  to 
abstain  from  selling  he  would  have  obeyed,  must  have  obeyed. 
If  the  attorney  had  bid  for  the  property  and  bought  it,  the 
attorney's  receipt  would  have  been  good.  If  Long  had  paid 
him  for  this  article,  and  he  had  paid  the  money  to  the  attorney, 
his  receipt  would  discharge  the  sheriff.  In  short,  the  constant 
osage  of  the  country  justified  the  sheriff  in  the  course  he  took; 
the  constant  usage  and  practice  informed  the  plaintiff  that 
attorneys  exercised  such  power;  the  evidence  then  ought  to 
have  been  received.  If  any  attorney  shall  be  guilty  of  unfair 
management;  if  any  sheriff  shall  know  or  suspect,  much  more 
shall  partake  in  such  management,  it  must  take  the  fate  of  all 
uidfaimess;  and  in  case  of  officers  of  the  court,  I  would  require 
the  strictest  integrity.  Here  there  is  no  allegation  of  fraudu* 
lent  conduct  or  intention  in  the  sheriff.  The  evidence  ought  to 
have  gone  to  the  jury. 

Judgment  reversecU  and  a  venire  faoiM  de  novo  awarded. 


WAIilEBS  V.  JUKKINB. 

(Ifl  Bamnua  H  B4irxa,414.J 
AiffSBiBO  A  YamoT  on  a  oertiiicata  of  a  miatake  in  xeadaripg  it^  is  nol 

pemuMible  after  the  verdict  haa  been  received  and  recorded,  and  the 

jnxy  have  been  diamimed. 
Sock  Impbopie  ALnaATiOK  ia  the  sabject  of  a  writ  of  error. 

Eebob.  The  suit  was  brought  by  Jnnkins.  After  the  cause 
was  tried  below,  the  jury  retired  and  brought  in  a  verdict  in 
writing  according  to  agreement:  '*We  find  for  the  plaintiff  m 
cents  damages."  The  court  then  asked  if  they  found  the  de- 
fendant should  pay  all  costs  or  only  the  legal  costs,  and  the 
foreman  replied:  ''Six  cents  damages  and  six  cents  costs." 
The  verdict  was  recorded,  and  the  jury  formally  told  that  they 
were  discharged.  The  jury,  or  most  of  them,  remained  in  the 
box  while  another  cause  was  progressing.  Upon  a  conversation 
between  the  foreman  and  the  plaintiff's  attorney  it  was  inti- 
mated that  the  jury  intended  to  find  full  costs  against  the  de- 
fendant. The  court  then  instructed  the  jury  to  retire  and 
certify  what  they  intended  their  verdict  should  be.  They  did 
so;  and  returned  that  their  finding  had  been  six  cents  damages 
and  full  costs,  and  the  minutes  were  so  corrected.  Defendant 
objected. 

Bamsay  and  Mahon,  for  the  plaintiff  in  enor. 

Alexander,  ccnira. 
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By  Court,  Booxbs,  J.  I  am  not  aware  that  this  precise  ques* 
tion  has  been  settled  bj  any  express  adjudication*  Seyeral 
cases  have  arisen  where  jurors  have  been  permitted  to  dissent 
from  a  verdict  before  it  is  received  and  recorded,  as  in  the  case 
of  a  sealed  verdict,  and  this  has  been  the  practice  in  Pennsvl- 
vania,  although  regretted  by  some  of  our  wisest  judges.  After 
the  jury  have  rendered  their  verdict,  it  is  read  to  them,  that 
they  may  say  whether  the  court  have  recorded  it  according  to 
their  finding.  If  any  mistake  should  have  occurred,  it  may  be 
immediately  corrected.  To  permit  an  alteration  after  the  jury 
are  dismissed,  would  lead  to  great  abuses,  and  I  am  unwilling 
to  extend  the  principle  further  than  the  adjudged  cases.  How 
long  shall  this  privil^e  last;  how  draw  the  line  of  distinction, 
and  in  what  manner  shall  we  ascertain  whether  it  be  the  cor- 
rection of  an  honest  mistake,  or  the  result  of  improper  tamper- 
ing and  out-of-door  management  with  the  jury?  The  remedy 
attended  with  the  least  danger  is  to  commit  the  cause  to  an- 
other juiy  on  a  motion  for  a  new  trial.  In  Booi  v.  Sherwood^  6 
Johns.  68  [6  Am.  Dec.  191],  it  is  said  there  is  no  verdict  of  any 
force,  but  a  public  verdict,  given  openly  in  court.  Until  it  is 
received  and  recorded  it  is  no  verdict,  and  the  juiy  have  a  right 
to  alter  it  as  they  may  a  private  verdict.  In  Blacldey  v.  Skeidon, 
7  Johns.  32,  the  court  say  the  law  is  well  settled  that  before  a 
verdict  is  recorded  the  jury  may  vary  from  the  first  offer  of  the 
verdict,  and  the  verdict  which  is  recorded  shall  stand;  and 
there  are  many  cases  in  the  books  of  a  jury  changing  their 
verdict  immediately  after  they  have  pronounced  it  in  open 
court,  and  before  it  was  received  and  entered:  Dyer,  204,  e.; 
Plowd.  209;  Saunders  v.  Freeman,  Oo.  lit.  227,  e.  The  verdict 
is  not  recognized  as  valid  and  final,  until  it  be  pronounced  and 
recorded  in  open  court. 

The  law  allows  the  jury  all  reasonable  opportunity  before 
their  verdict  is  put  on  record,  and  they  are  discharged,  to  dis- 
cover and  declare  the  truth  according  to  the  judgment.  The 
court  may  also,  of  their  own  accord,  send  the  juiy  back  to 
reconsider  their  verdict,  if  it  appears  to  be  a  mistaken  one,  and 
before  it  is  received  and  recorded.  In  7  Bac.  Abr.  9,  it  is  laid 
down  to  the  same  effect;  so,  also,  1  Inst.  227,  and  P.  Wms. 
211.  Although  these  cases  do  not  expressly  determine  the 
point,  the  inference  is  irresistible  that  where  the  verdict  is  re- 
ceived, recorded,  and  the  jury  dismissed,  as  hero,  they  have 
not  the  power  to  alter  their  verdict. 

It  is  objected  that  this  is  not  the  subject  of  a  writ  of  error. 
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The  whole  matter  has  been  fairly  stated  on  the  record  by  the 
president  of  the  common  pleas,  from  which  it  appears  to  the 
court  that  there  was  no  authority  to  render  judgment  on  the 
second  finding  of  the  jury.  It  was  the  ground  for  a  motion 
in  arrest  of  judgment,  or  for  a  writ  of  error  to  this  court. 
Judgment  reversed. 

This  cMe  is  prononnoed  deaiaiTe  of  the  point  it  oonaiden,  in  Woffrau  t. 
Sytter,  7  Watts,  89;  ReUenba/ugh  ▼.  Ludwiek,  31  Pa.  St  141,  and  in  Bhmr. 
PaU,  20  Cal.  71. 


Chahoon  v.  Hollenbaoe. 

[16  Sbbobamt  k  Bawlm,  495.] 

PuBCHASiBS  AT  ExBODTiOK  Salbs  against  vendor  and  vendee  lespeotively, 

stand  in  the  relation  of  vendor  and  vendee  with  their  respeotive  rights 

and  liabilities. 
A  Soots  Facias  to  Bsvivb  a  judgment  should  name  the  terre-tenants,  or 

the  sheriff's  retom  should  state  that  the  parties  notified  were  the  ten* 

ants,  and  whether  of  the  lands  bound  by  the  judgment. 
Okission  to  Kamb  Somb  or  thx  Tknants  in  the  writ  is  pleadable  in  abate* 

ment. 
MxBS  Occupants  are  not  terre-tenants;  those  only  who  are  owners  of  the 

fee  are  suoh. 
ArPKAKAVCB. — ^A  motion  by  an  attorney  to  set  aside  a  judgment  taken  by 

default  is  not  an  appearance  for  the  party. 
UimxB  A  ScmB  Facias  to  Bbvivx  a  Judombiit  those  only  can  claim  as 

tenants  who  became  such  by  oonveyanoe  subsequent  to  the  judgment. 
TiNDKB  must  Pbbcsds  Suxt  where  the  plaintiff  relies  on  an  equitable  title 

under  a  contract  for  conveyance. 
Tbndbb  or  MoNsr  Dus  ths  Bsnxficia&t  should  be  made  to  the  trustee. 
GoMPBomsB  of  a  Boubttul  Right  is  sufficient  consideration  to- support  aa 


Ebbob  to  the  court  of  common  pleas.  Ejectment.  The  case 
appears  from  the  opinions,  the  facts  being  detailed  by  Judge 
Huston. 

Terdict  and  judgment  for  the  plaintiff  below. 

Dennison,  for  the  plaintiffs  in  error. 

Conyngham,  conira. 

By  Court,  Gibson,  C.  J.  Under  the  Susquehanna  company  the 
title  to  the  premises  was  in  Gore,  from  whom  Duane  acquired 
an  equitable  title  by  a  parol  contract,  in  part  executed  by  de- 
livery of  possession  and  payment  of  a  portion  of  the  purchase- 
money.  When  the  Connecticut  claimants  came  to  receive  their 
titles  from  Pennsylvania,  Gore,  by  agreement  with  Duane,  ob- 
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tained  the  patent  in  his  own  name,  but  in  fact  as  a  trustee  foi 
Duane.  The  plaintiff  below  claims  as  a  purchaser  of  the 
equitable  title  for  Duane  at  sheriff's  sale;  and  Chahoon,  undei 
whom  the  other  defendants  hold  claims  under  a  convejance  oi 
the  legal  estate  from  Gtore;  so  that  the  parties  stand  in  the  re- 
lation of  cestui  que  trust,  and  trustee,  the  former  demanding, 
and  the  latter  resisting  a  specific  execution  of  the  trust. 

In  this  view  it  is  plain  that  the  points  which  were  made  in 
relation  to  the  supposed  expiration  of  the  lien,  and  the  reyiral 
of  it  in  1811,  were  irreleyant.  This  court  has  held  that  the  legal 
estate  may  be  bound  bj  a  judgment  against  one,  and  the 
equitable  estate  bj  a  judgment  against  another;  and  that  the 
interest  of  either  may  be  transferred  to  a  purchaser  at  sheriff's 
sale.  Thus  two  purchasers,  the  one  under  a  judgment  against 
a  Tender  after  articles  for  a  purchase,  the  other  under  a  judg* 
ment  against  the  yendee,  will  stand  in  the  relation  of  Tender 
and  vendee,  with  all  the  rights  and  remedies  which  those  whom 
they  represent  could  have  claimed  or  exercised  against  each 
other.  The  reason  is  that  a  judgment  against  a  vendor  binds 
not  only  the  legal  estate,  but  the  beneficial  interest  that  re- 
mains in  him,  which  of  course  is  an  interest  in  the  land  to  the 
amount  of  the  unpaid  purchase-money;  and  a  judgment  against 
the  vendee  binds  only  the  interest  for  which  he  has  paid.  The 
true  question,  therefore,  was  whether  the  sheriff's  deed  had 
transferred  the  equitable  estate  of  Duane.  And  it  undoubt- 
edly had,  even  though  the  lien  of  the  judgment  were  expired, 
unless,  indeed,  Duane  had  conveyed  it  away  previously  to  the 
levy,  which  was  not  pretended.  A  purchaser  at  sheriff's  sale 
can  be  implicated  in  the  consequences  of  having  suffered  the 
judgment  to  expire  only  in  a  controversy  with  a  purchaser  from 
the  debtor  by  a  conveyance  previous  to  the  levy;  in  a  contro- 
versy between  judgment-creditors,  the  only  remaining  case  in 
which  a  question  of  the  sort  can  arise,  he  can  not  be  implicated 
at  all.  Much  less  can  a  party  who  claims  not  under  the  title 
of  the  debtor,  but  adversely  to  it,  derive  an  advantage  from  the 
expiration  of  the  lien,  it  being  sufficient  for  the  purposes  of  the 
purchaser  that  the  sale  and  conveyance  of  the  sheriff  has  vested 
in'  him  the  estate  which  was  in  the  debtor  at  the  time  of  the 
levy.  In  regard  to  these  immaterial  points,  therefore,  it  is  un- 
necessary to  inquire  whether  the  direction  given  were  erroneous 
in  the  abstract  or  not,  as  it  can  not  in  any  event  be  used  to  the 
prejudice  of  the  defendant  in  error. 

The  regularity  of  the  proceedings  on  the  scire  facias  to  No* 
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Tember  term,  1812,  may  be  doubted;  bat  they  are  sufficieDt  to 
support  the  execution.  The  writ  was  issued  ag^ainst  Duane  and 
"  terre-tenants/'  without  naming  them,  which  is  the  preferable 
course;  and  the  sheriff  returned  that  he  had  given  notice  to 
Oeorge  Ohahoon,  Eleaaser  Lake,  Agar  Hoyt,  and  Christiau  G. 
Voerhing,  without  returning  expressly,  as  he  ought  to  have 
done,  that  they  were  terre-tenants  in  fact,  much  less  that  they 
were  the  terre-tenants  of  all  the  lands  that  were  bound  by  the 
judgment  Duane  was  served  by  the  present  plaintiff  under  a 
special  deputation;  and  at  the  return  of  the  writ,  judgment  was 
signed  against  all  by  default.  At  the  next  term,  this  judgment 
was  set  aside  at  the  motion  of  Mr.  Evans,  who  entered  no 
appearance,  and  took  no  further  part  in  the  cause;  and  at  the 
term  succeeding,  Mr.  Boss  appeared,  as  it  is  expressed,  for 
Matthias  HoUenback,  the  landlord  of  the  terre-tenants,  and 
pleaded  to  issue,  and  it  was  found  for  him;  whereupon  judg- 
ment was  rendered  on  the  verdict  in  favor  of  the  terre-tenants, 
and  by  default,  against  Duane. 

The  plaintiff  below  was  the  party  beneficially  interested  on 
the  judgment,  and  also  the  purchaser  under  it  at  sheriff's  sale; 
and  the  plaintiff  in  error  availing  himself  of  this  circumstance, 
objects  that  all  the  defendants  are  not  disposed  of  on  the  record, 
judgment  not  having  been  rendered  expressly  against  George 
Chahoon,  for  whom  it  was  said  Mr.  Evans  appeared.  But  Mr. 
Evans  did  not  appear  at  all.  While  the  judgment  by  default 
remained  in  force,  the  cause  was  at  an  end,  and  no  appearance 
could  be  received;  and  after  it  again  became  a  cause  depend- 
ing, Mr.  Evans  did  not  think  proper  to  appear.  It  is  absurd, 
therefore,  to  speak  of  his  motion  as  an  appearance.  Chahoon  did 
not  appear  specially;  and  as  he  can  not  be  distinguished  from 
the  other  defendants  who  appeared  along  with  their  landlord, 
HoUenback,  he  may  be  considered  as  disposed  of  by  the  judg- 
ment in  their  favor.  We  ought  to  favor  every  intendment  in 
support  of  a  judgment,  rather  that  defeat  the  party  on  technical 
grounds,  by  laying  hold  on  an  ambiguity  arising  from  the 
shortness  of  our  entries,  and  the  looseness  of  our  practices, 
especially  where,  as  here,  no  one  who  ought  to  have  been  heard, 
can  be  prejudiced.  The  persons  summoned  were  in  fact  not 
terre-tenants,  nor  were  they  expressly  returned  as  such,  and 
the  return  was  ill,  as  well  for  this  cause,  as  for  want  of  an  aver- 
ment that  they  were  terre-tenants  of  all  the  lands  that  were 
bound:  2  Saund.  7,  n.  7.  For  being  entitled  to  contribution 
among  themselves,  all  must  be  named;   and,  therefore,  if  the 
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plaintiff  attempt  to  name  them  in  the  writy  and  omit  the  name 
of  some  of  them,  the  admission  may  be  pleaded  in  abatement: 
Id.  n.  10.  But  they  were  in  fact  not  terre-tenants,  because 
they  were  only  occupiers,  and  not  owners  of  the  fee:  Id.  n.  9. 
At  all  events,  none  of  them  was  a  terre-tenant  to  Duane;  for 
none  derived  title  from  him  by  a  conYeyance  subsequent  to  the 
judgment,  or  had  an  estate  that  was  bound  by  it;  and  none 
else  is  entitled  to  notice  on  a  scire  facias,  for  none  can  inter- 
pose between  a  judgment-creditor  and  his  right  to  satisfaction 
by  execution,  but  one  who  may  be  prejudiced  by  the  judgment. 
Hollenback,  and  those  who  came  into  possession  of  the  prem- 
ises claimed  by  him,  had  a  verdict,  because  he  derived  title  by 
a  conveyance  which  was  previous  to  the  judgment;  and  Cha- 
hoon,  although  having  entered  originally  under  Duane,  now 
claims  adversely  by  a  conveyance  from  Gore.  On  this  defective- 
return,  then,  we  ought  not  to  treat  as  parties,  persons  who  do 
not  distinctly  appear  to  have  been  treated  as  such  in  the  court 
where  the  action  was  pending;  nor  even  if  they  had  been,  ought 
we  to  favor  an  intendment  against  the  regularity  of  the  pro- 
ceedings for  want  of  disposing  of  them  when  they  ought  never 
to  have  been  brought  on  the  record  at  all.  But  here  the  most 
natural  conclusion  is  that  Chahoon  appeared  and  pleaded  along 
with  the  tenants  of  Hollenback. 

On  the  next  point  the  judgment  is  to  be  reversed.  The  jury 
were  informed  that  before  the  necessity  of  a  tender  could  be 
urged,  it  ought  to  appear  that  a  particular  sum  was  due,  and 
that  there  was  some  person  to  whom  it  might  have  been  ten- 
dered; and,  further,  that  a  tender  was  a  condition  precedent  to 
recovery  of  the  possession.  Although  this  be  true  in  the  ab- 
stract, yet  viewed  in  relation  to  the  evidence,  it  had  a  tendency 
to  mislead.  The  trust  was  established  by  the  admission  of  Gore, 
who  at  the  same  time  declared  that  one  hundred  or  two  hnn« 
dred  dollars  were  due  from  Duane,  and  to  go  to  Avexy  Gore  and 
John  Shepard's  children;  and  as  these  children  may  have  been 
minors  without  a  guardian,  and,  therefore,  without  capacity  to 
receive,  the  jury  might  naturally  suppose  they  were  alluded  to 
as  persons  entitled  to  receive,  taking  their  capacity  for  granted; 
consequently  that  the  want  of  such  capacity  would  excuse  the 
tender  altogether.  But  there  was  no  room  for  uncertainty  on 
this  head.  The  trustee  in  his  life-time,  or  his  personal  repr^ 
sentative  after  his  death,  was  obviously  the  person  to  receive  the 
purchase-money,  and  see  to  its  application,  a  matter  with  which 
the  cestui  que  trust  had  nothing  to  do.    The  jury  may  also  have 
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been  induced  to  think^  that  under  all  circumstanceB,  the  neces- 
eity  of  tender  was  not  clearly  established,  for  the  court  cer- 
tainly treated  that  as  a  matter  resting  in  contingency;  whereas, 
payment  of  the  purchase-money,  and  the  conveyance  of  the  title 
are,  in  all  cases  where  the  contrary  had  not  been  stipulated, 
mutual  conditions,  which  the  parties  are  bound  respectively  to 
observe  before  calling  for  a  specific  execution  of  the  contract; 
and  with  us,  as  was  held  in  Wolfley  v.  Snyder,  8  Serg.  &  B.  328,^ 
where  the  plaintiff  relies  on  an  equitable  title,  the  tender  must 
precede  the  action. 

The  remaining  exception  is  not  sustained.  The  original  rights 
of  the  parties  were  given  up  for  those  which  they  acquired  by 
the  agreement  to  take  out  the  title  in  a  particular  way.  Duane 
might  have  contested  the  title  before  the  commissioners,  and  if 
he  had  succeeded  in  obtaining  the  certificate  and  patent  in  his 
own  name,  Gore  would  have  been  concluded;  but  his  right  to 
do  this  was  parted  with  for  the  terms  of  the  agreement.  Now 
if  this  right  was  not  a  doubtful  one,  and  it  certainly  is  far  from 
being  clear,  that  the  original  contract  was  within  the  statute  of 
frauds,  there  is  nothing  in  the  point  that  was  submitted;  but  even 
if  it  were  doubtful,  still  the  compromise  of  a  doubtful  right  is  a 
8n£Eicient  consideration  to  support  an  agreement.  The  original 
rights  of  Connecticut  claimants  have  never  been  inquired  into 
as  between  themselves;  the  courts  never  having  gone  further  than 
to  recognize  a  trust  by  agreement  of  the  parties  when  the  title 
was  acquired  under  Pennsylvania;  but  where  such  a  trust  has 
been  proved,  it  has  been  executed  according  to  the  conditions 
and  limitations  of  the  contract. 

Huston,  J.  Blackburn  obtained  judgment,  on  the  fifteenth 
of  October,  1806,  with  a  stay  of  execution  till  the  first  of  March, 
1807.  His  administratrix  issued  a  scire  Jiiciaa  against  Duane 
and  the  terre-tenants,  to  November  term  1811,  which  was  re- 
turned, served  on  G.  Ohahoon  and  several  others,  and  served  on 
Duane  in  Oswego  by  J.  H.  deputed  for  that  purpose.  Judgment 
generally  opened,  and  a  trial  for  defendants,  terre-tenants  of 
M.  HoUenback,  and  verdict  for  them.  It  is  admitted  on  both 
sides  that  Ohahoon  was  not  one  of  them.  Judgment  for  them 
not  to  prejudice  the  plaintiff  against  other  terre-tenants.  Judg- 
ment against  Duane  by  default,  on  the  twenty-fifth  of  October, 
1813.  To  November  term,  1815,  a  scire  facias  by  Blackburn's 
administratrix  against  Duane  and  terre-tenants.     This  scire 
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facins  refers  to  the  first  judgment  in  1806,  and  recites  it,  it  does 
not  notice  the  scire  facias  of  1811.  It  was  returned  nUnL  No 
terre-tenants  named  in  the  writ  or  retoi'n.  To  April,  1816,  an- 
other scire  facias  between  the  same  parties.  This  writ  issoed 
on  the  nineteenth  of  February,  1816.  The  writ  is  not  here;  it 
was  returned  nikU.  And  on  the  ninth  of  April,  1816,  judgment. 
Fieri  facias  to  August;  land  levied  and  condemned.  VendUumi 
exponas  to  August,  1817;  sold.  Fieri  facias  to  November,  1821; 
levied  on  houses  and  lots  in  question,  valued  at  two  thousand 
four  hundred  dollars;  and  on  a  vendUioni  exponas  to  August, 
1822,  sold  to  J.  H.  for  fifty  dollars. 

It  was  proved  that  Duane  made  the  first  improvement  on 
the  lot;  that  Ohahoon  lived  there  at  the  time  of  the  judgment, 
and  ever  since;  that  Ohahoon  was  Duane's  tenant  in  1806  and 
1807,  till  April  1, 1808;  but  never  was  after;  that  he  then  leased 
from  O.  Gore;  that  Duane  demanded  no  rent  since  1807; 
that  the  house  then  rented  for  ninety  dollars,  and  was  much 
improved  since;  that  Hollenback,  as  agent  for  Duane,  settled 
with  Chahoon  about  1820,  and  demanded  no  rent  after  1807; 
that  there  was  a  suit  between  Duane  and  Ohahoon,  and  Hollen- 
back was  agent  for  Duane;  that  Hollenback  has  paid  most  of 
this  judgment  to  Blackburn's  attorney;  that  Blackburn  revived 
this  judgment,  had  scire  facias  issued  and  executions;  thai 
neither  Blackburn  nor  his  agent  had  any  thing  to  do  with  these 
scire faciasese^nd  executions,  but  expressly  refused;  that  the  judg- 
ment was  now  assigned  to  Hollenback;  but  that  he,  as  agent  for 
Duane,  or  for  some  other  reason,  has  paid  off  the  greatest  part 
of  it.  It  further  appeared  that  under  the  compromising  law, 
O.  Gore  returned  this,  with  other  property,  to  the  common- 
wealth, and  returned  a  certificate  for  it,  and  in  1805,  a  patent 
from  this  state.  This  patent  was  conclusive  against  all  common- 
wealth claims. 

It  appeared  that  in  1806,  O.  Gore  had  stated  to  different  per- 
sons that  he  held  the  lot  in  question  for  Thomas  Duane,  and  was 
ready  to  convey  to  his  assignee  on  receiving  about  two  hundred 
dollars,  but  how  this  was  due  did  not  appear;  it  appeared  that 
the  title  was  taken  to  Gore,  in  pursuance  of  some  agreement 
between  Duane  and  Gore.  How  Chahoon  ceased  to  be  Duane's 
tenant  and  leased  from  Gore  was  not  explained;  but  it  appeared 
that  Duane  never  claimed  any  rent  from  Ohahoon  after  he  had 
leased  from  Gore.  In  1811,  Chahoon  bought  from  Gtore.  I 
lay  the  scire  facias  of  1811  out  of  the  case,  because  no  judg- 
ment was  had  on  it  against  Ohahoon,  and  no  legal  one  against 
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Duane;  the  servioe  on  him  in  York  state  was  void.  If  it 
was  noty  this  judgment  was  still  irregalar;  he  should  have 
been  ruled  to)|>lead;  and  as  no  judgment  was  obtained  against 
Ghahoon.  no  subsequent  scire  facias  could  affect  Chahoon, 
founded  on  the  judgment  on  this  scire  facias.  In  fact,  the 
scire  facias  in  1815  pays  no  rogard  to  this,  and  recites  the 
judgment  in  1806. 

I  think  the  lien  of  the  judgment  in  1806  was  gone  as  to  this 
lot,  if  Ohahoon  is  a  purchaser,  either  mediately  or  immedi- 
ately, from  Duane,  whether  Duaae  sold  his  equitable  interest 
to  Oore,  and  Gore  to  Ohahoon,  or  whether  Gore  coDveyed  the 
legal  title,  and  he  and  Duane  diyided  the  purchase-money;  but 
the  fact  that  Duane  ceased  to  claim  or  demand  rent,  and  per- 
haps other  facts,  would  seem  evidence  of  Gore  and  Ohahoon 
having  Duane's   equitable  interest.    And  if  the  jury  should 
believe  Ohahoon  stands  in  the  light  of  a  purchaser  from  Duane, 
whether  of  a  legal  or  equitable  right,  it  seems  to  me  the  act 
equally  requires  that  scire  facias  should  be  served  on  him,  or 
the  lien  of  the  judgment  is  gone.     If  the  scire  facias  in  1811  is 
still  undisposed  of,  the  whole  proceedings  on  the  subsequent 
fi.  fa.  of  1815,  are  at  least,  as  respects  Ohahoon,  null  and  void, 
and  the  sheriff's  sale  vested  do  title  against  him  in  J.  H.    If  the 
verdict  and  judgment  for  the  defendant  included  him,  he  is 
equally  safe.    It  seems  to  me  strange  to  consider  Ohahoon  as 
still  the  tenant  of  Duane  after  1807,  in  opposition  to  positive 
proof  that  he  was  not,  and  that  Duane  did  not  even  allege  that  it 
was.  The  fact  whether  he  was  a  tenant  or  a  purchaser  is  necessazy 
to  be  ascertained.  If  a  tenant,  as  he  attorned  to  Gore  without  the 
consent  of  Duane,  a  scire  facias  perhaps  need  not  to  be  served 
on  him;  but  if  Duane  released  to  Gore,  and  Ohahoon,  by  his 
direction,  became  the  tenant  of  Gore,  and  afterwards  his  vendee, 
the  scire  facias  must  have  been  served  on  him,  or  the  lien 
was  gone.    For  it  is  admitted  that  he  resided  constantly  in  the 
house,  in  sight  of  the  court-house.    I  think  it  was  necessary 
that  the  jury  should  find  the  fact  whether  he  was  a  purchaser 
or  not;  if  they  found  he  was  a  purchaser,  the  lien  is  gone. 

The  fate  of  the  act  of  1798,  on  the  lien  of  judgments  is  sin- 
gular. In  Young  v.  Tayhr^  an  opinion  of  a  single  judge, 
entirely  extra-judicial,  made  a  strong  impression,  but  it  is  en- 
tirely an  cbiier  dictum.  The  sheriff's  deed  was  not  acknowl- 
edged, and  so  far  from  deciding  that  Young's  lien  on  the  lots 
was  preserved,  they  recommend  further  proceedings  to  bring 

1.  aBiiiiu2ia. 
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the  matter  before  the  court  in  such  shape  as  that  his  right  maj 
be  decided.  The  yerj  point  of  the  construction  of  this  act 
came  before  this  court  in  The  Bank  of  North  America  t.  Utanm- 
nums,  8  Binn.  342.  It  is  there  said,  nothing  can  be  more  plain 
than  this  law.  That  no  inconyenience  will  result  from  the  law, 
but  on  the  contraiy,  it  will  promote  the  public  conTenience. 
The  dictum  of  Judge  Teates  was  repeated  again  in  Lewis  ▼. 
Smith.  But  in  that  case  it  was  impossible  to  apply  it  to  tbe 
matter  before  the  court,  for  the  levies  were  on  personal  prop- 
erty. There  hare  been  several  cases  since,  in  the  last  of  which 
it  is  said  expressly,  the  court  will  not  decide  whether  an  execu> 
tion  will  retain  the  lien  of  a  judgment,  except  as  to  the  lands 
on  which  it  is  levied. 

In  Toung  v.  Taylor,  the  plaintiff  had  proceeded  so  irregularly 
that  the  court  refused  to  permit  his  deed  to  be  acknowledged; 
there,  also,  the  real  plaintiff,  the  man  who  managed  the  suit,  is 
the  purchaser.    At  one  time  he  notifies  Ohahoon  but  obtains 
no  judgment  against  him.     He  afterwards  issues  a  scire  facias 
on  the  judgment  of  1806,  and  takes  care  not  to  notify  him.    He 
gets  his  judgment  of  Duane  revived,  leaving  the  suit  which  was 
to  decide  whether  Chahoon's  house  and  lot  were  liable  unde- 
cided.   He  sells  in  this  uncertainty,  and  himself  purchases,  for 
five  hundred  dollars,  property  which  rented  at  ninety  dollars 
per  annum  ten  years  before,  which  had  cost  fifteen  hundred 
dollars,  and  which  twelve  men  on  their  oaths  said  was  worth 
two  thousand  four  hundred  dollars.    He  obtains  this  monstrous 
advantage  by  his  own  misconduct.    For  we  must  suppose  if  he 
had  tried  his  scire  facias  of  1811,  and  a  court  and  jury  had  de- 
cided that  the  property  was  subject  to  the  lien;  it  would  have 
sold  for  twenty  times  as  much  as  it  has  been  sacrificed  for.     I 
am  not  speaking  of  a  case  where  a  third  person  purchases  at 
sheriffs  sale,  but  of  a  case  where  the  plaintiff,  or  his  agent,  pur- 
chased after  having  proceeded  i;vith  such  irregulariiy  as  to  deter 
prudent  men  from  bidding  against  him.    To  make  any  intend- 
ment in  favor  of  such  a  purchaser  would  be  to  assist  him  in  his 
oppression.    For  this  reason,  also,  I  think  the  cause  ought  to 
be  reheard. 
Judgment  reversed,  and  a  veaire  facias  de  novo  awarded. 

Cited  in  MeLanoJian  v.  Wyani,  1  Pa.  113,  that  if  the  plaintiff  ondertakea 
to  name  tbe  terre-tenants,  he  must  name  them  all;  in  CaiUn  v.  JRobtHsou,  2 
Watts,  379;  Stetoari  v.  Coder,  11  Pa.  St  94;  Garrard  v.  Laulz,  12  Id.  193, 
that  the  legal  estate  of  the  vendor  or  the  equitable  estate  of  the  vendee  may 
be  bound  by  a  judgment  against  tbe  one  or  the  other;  in  Cammonwealtk  ▼. 
Lelar,  13  Pa.  St  29;  and  in  Fox  v.  Seal,  22  Wall.  441,  in  respect  to  who  arv 
terre-tenants  under  the  act  of  1798i. 
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BBXBZvr  IS  THE  AoKNT  OV  THE  liAW,  and  not  of  the  ezeontion-credltor,  ex* 

oept  for  oertain  pniposeB,  and  the  latter  ia  bound  by  his  acts  only  within 

his  lawful  authority. 
Sbbbivt  can  Make  no  CouFsoiaas  to  the  plainti£F's  prejudice. 
PusuMPi'iON  THAT  AoTB  DoNi  IN  THX  Shxbitf's  OvncK  were  done  by  his 

authority  may  be  rebutted. 
EzxcimoN  Indorsed  "  Satistied'*  in  the  Shebdtf's  Ovuce  may  be  shown 

not  to  have  been  fully  paid,  and  will  retain  its  lien  for  the  unpaid  bal* 

anoe  as  against  other  creditors. 
Judovent  Lien  Covers  Interest  as  well  as  principal 

Appeal  on  a  motion  by  the  plaintiffs,  junior  creditors  of  one 
Bochelle,  to  set  aside  the  chancellor's  order  to  pay  the  balance 
due  on  the  defendants'  prior  judgment  against  Bochelle  out  of 
the  proceeds  of  the  sale  of  certain  mortgaged  property,  notwith- 
standing an  indorsement  of  **  satisfied''  appearing  on  an  execu- 
tion on  said  judgment.    The  opinion  states  the  material  facts. 

W.  Ihompson,  for  the  appellants. 

«/*.  Johnston,  contra. 

By  Court,  Nott,  J.  This  question  appears  to  me  as  plain  as 
a  self-evident  proposition.  It  is  admitted  that  the  plaintiff  in 
the  execution  has  the  oldest  claim;  that  he  had  indeed  the  first 
lien  on  the  property,  a  lien  which  even  the  sale  under  the  mort- 
gage could  not  defeat.  It  is  not  pretended  that  it  has  been  act- 
ually paid.     The  debtor  himself  acknowledges  that  the  balance 
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now  claimed  is  still  due.  No  fraud  is  alleged  against  the  partj 
or  the  sheriff.  But  some  technical  i-ules  are  attempted  to  be  set 
up  as  a  bar  to  the  plaintiff's  acknowledged  right.  First,  it  is  said 
the  sheriff  is  the  agent  of  the  plaintiff,  and,  therefore,  he  must  1>e 
bound  bj  his  acts.  Secondly,  this  act  having  been  done  in  the 
sheriff's  office,  it  must  be  presumed  to  be  done  bj  his  authority. 
The  sheriff  is,  for  certain  purposes,  the  agent  of  the  plaintiff,  but 
he  is  not  an  agent  of  his  own  appointment.  He  is  the  agent  of 
the  law,  and  the  party  is  no  farther  bound  by  his  acts  than  as  they 
come  within  the  pale  of  his  authority.  If  he  recover  money  ou 
an  execution  it  will  discharge  the  debtor,  because  the  Inw  has  re- 
posed that  confidence  in  him,  and  not  because  he  is  the  agent  of 
the  creditor.  But  he  can  make  no  contract  or  compromise  to  the 
prejudice  of  the  plaintiff.  Nothing  but  actual  payment  will  dis- 
charge the  debt,  because  his  authority  extends  only  to  making 
of  the  money.  It  is  true  that  whatever  is  done  in  his  office  bear- 
ing the  marks  of  official  authority  will  be  presumed  to  have  been 
done  by  his  orders  or  approbation.  But  like  every  other  pre- 
sumption, it  may  be  rebutted  by  stronger  evidence.  Mistakes 
may  be  explained  and  errors  corrected  in  a  sheriff's  office  as  well 
as  elsewhere.  Now,  what  is  the  fact  in  the  present  instance  ? 
The  word  "  satisfied  "  is  found  written  on  an  execution.  It  is 
equivocal  at  best,  because  it  does  not  show  in  what  manner  it 
has  been  satisfied.  It  is  not  pretended  to  be  in  the  handwriting 
of  the  sheriff,  nor  does  it  appear  to  be  by  his  authority.  It  was, 
therefore,  open  to  explanation.  Suppose  the  sheriff  had  actually 
received  the  money  and  entered  satisfaction  in  due  form,  and  it 
had  afterwards  turned  out  that  the  money  was  counterfeit,  or  had 
been  taken  away  by  an  older  execution,  would  it  have  been  a  bar 
to  another  execution  ?  Most  unquestionably  not.  There  is  no 
doubt,  therefore,  of  the  correctness  of  the  order.  Even  if  we  put 
the  parties  on  the  ground  of  two  innocent  sufferers,  as  the  coun- 
sel has  called  them  (which  I  do  not  think  a  correct  position  in 
this  case),  still  he  who  has  the  legal  priority  will  be  entitled  to 
hold  it.  It  has  been  contended  farther  that  if  they  were  entitled 
to  receive  the  debt  they  were  not  entitled  to  interest.  To  that 
part  of  the  case  it  is  sufficient  to  say  that  the  confession  of  judg- 
ment contains  an  agreement  to  pay  interest.  The  debtor  makes 
no  objection,  and  it  does  not  belong  to  third  persons  to  say  that 
they  may  not  contract  for  themselves. 
Motion  refused  and  decree  affirmed. 
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AuKOKT  — Courts  of  equity  have  juriadiction  of  omm  of  alimony. 

AuxoNT  WILL  Bi  ALLOWED  in  caoes  where  the  defendant  haa  inflicted  per- 
■onal  violence,  endangering  life,  health  or  limb^  or  where  he  haa  uaed 
words  of  menace,  importing  actual  danger  of  bodily  harm. 

AuMONT  WILL  NOT  BB  G&ANTiD  for  what  merely  wounds  the  mental  feeUnga, 
unless  accompanied  with  bodily  injury,  actual  or  menaced;  nor  will  it 
be  granted  where  the  complainant  has  indulged  in  recrimination  or  re- 
taliation, or  purposely  provoked  the  defendant. 

LiOAL  Obttkltt. — Harshness  of  temper,  petulance  of  manner,  rudeness  of 
language,  a  want  of  civil  attention  andaccommodation,  and  even  occasional 
'  sallies  of  passion,  unless  they  threaten  bodily  hann,  do  not  constitute 
legal  cruelty. 

BufiiiuiioN  TO  Conjugal  Riohtb.— In  England,  courts  of  equity  will,  in 
proper  cases,  decree  restitution  to  conjugal  rights,  and  enforce  their  de- 
crees; but  it  seems  that  courts  of  equity  in  this  state  do  not  possess  any 
such  power. 

Actual  Dbbbbtion  ob  Abandonmznt  of  the  wife  by  the  husband,  is,  in 
England,  a  good  ground  for  restitution,  but  not  for  alimony;  in  this 
countiy,  contrary  to  the  English  rule,  it  seems  such  desertion  would  be 
a  good  ground  for  alimony. 

Whebx  thb  Depabtubb  ov  thx  Wibb  is  Voluntabt,  she  is  not  entitled  to 
alimony, 

Dbcbxb  vob  Bbstttution  to  conjugal  rights  can  only  be  made  on  a  bill 
brought  for  that  purpose,  and  such  decree  must  not  be  in  the  altematiTe. 

T&x  JuBiSDicnoN  ov  CouBTS  ov  Equity  in  this  country  is  confined  to  allow- 
ing alimony,  and  to  the  granting  of  orders  necessary  to  the  enforcement 
of  such  a  decree,  and  the  alimony  is  usually  allowed  until  the  husband 
agrees  to  take  back  the  wife  and  treat  her  properly. 

Bill  in  equity  filed  against  the  husband  to  obtain  alimony. 
The  bill  stated  that  the  complainant  intermarried  with  the  de- 
fendant, haviDg  at  the  time  of  ber  marriage,  an  estate  valued  at 
from  eight  thousand  dollars  to  ten  thousand  dollars;  that  very 
Boon  after  the  marriage  the  defendant  began  to  treat  her  un- 
kindly, and,  by  continued  ill  usage,  forced  her  to  leave  him  and 
take  refuge  among  her  friends,  upon  whose  bounty  she  was  now 
entirely  dependent;  she  alleged  that  she  had  always  been  an 
affectionate  wife.  The  bill  farther  charged  that  the  defendant 
was  in  possession  of  the  property  which  she  had  brought  to  him 
at  her  marriage,  and  that  he  had  refused  to  allow  her  anything 
for  ber  support  and  maintenance. 

The  defendant  in  his  answer  denied  the  charge  of  cruelty,  and 
alleged  that  complainant  was,  at  the  time  of  her  marriage, 
aflOUctad  with  a  nauseous  and  unchaste  disease,  and  that  she  had 
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left  him  without  any  cause.  He  also  alleged  that  her  debts  had 
consumed  all  the  property  that  he  had  received  with  her,  and 
denied  that  he  ever  refused  to  maintain  her  if  she  would  oome 
and  live  with  him. 

Witnesses  were  examined  on  the  part  of  the  complainant, 
who  testified  that  she  had  gone  to  the  house  of  the  defendant 
and  asked  him  to  give  her  something  for  her  support  That  he 
refused  to  give  her  anything,  or  to  let  her  live  in  the  house 
with  him,  but  said  he  would  build  her  a  house  in  the  comer  of 
his  field.  That  defendant  treated  her  contemptaously,  and 
charged  her  with  living  in  debauchery;  and  she  charged  him 
with  vicious  conduct.  One  of  the  witnesses  for  complainant 
also  testified  that  defendant  was  not  a  faithful  husband;  but 
several  witnesses  for  the  defendant  testified  to  the  bad  moral 
character  of  this  witness. 

Witnesses  for  the  defendant  testified  that  he  had  used  the 
complainant  kindly,  and  that  he  was  a  man  of  good  character 
and  correct  life.  That  complainant  had  told  them  that  she  had 
gone  to  defendant's  house  for  the  purpose  of  provoking  him  to 
use  her  ill  and  to  drive  her  away.  The  property  that  she  had 
brought  to  her  husband  had  been  sold  to  pay  the  debts  of  her 
former  husband.  The  family  physician  also  testified  that  he 
had  been  called  to  attend  the  complainant,  whom  he  found 
suffering  from  syphilis. 

The  chancellor  made  a  decree  ordering  the  defendant  to 
forthwith  receive  the  complainant,  and  treat  her  kindly  and  re- 
spectfully as  the  head  of  his  family;  or,  if  not  disposed  to  do 
that,  to  make  immediate  provision  for  her  comfortable  sutaisi- 
ence,  and  until  this  be  regularly  done  to  pay  quarterly  the  sum 
of  forty-five  dollars.    Both  parties  appealed  from  the  decree. 

Preston,  for  complainant. 

MiUer,  for  defendant. 

By  Court,  Nott,  J.  That  the  courts  of  equity  in  this  state 
have  jurisdiction  of  cases  of  alimony  is  now  settled  by  the  long 
practice  of  the  court:  Praiher  v.  Praiher,  4  Desau.  88.  From 
necessity  such  jurisdiction  must  exist  somewhere;  and  there  is 
no  tribunal  in  the  state  where  it  can  be  so  well  exercised  as  in 
that  court.  It  belongs  to  the  ecclesiastical  court  in  England; 
but  we  have  no  such  court  in  this  state.  And  even  in  England 
during  the  revolution,  when  the  ecclesiastical  courts  were  shot 
up,  the  courts  of  equity  took  cognizance  of  such  cases:  1  l£add. 
Oh.  386.    In  the  exercise  of  this  power,  however,  there  is  no 


Jan.  1826.]  Bhame  v.  Bhame.  599 

little  difficulty  in  determining  the  extent  of  the  jurisdiction. 
The  first  question  presented  in  this  case  is,  whether  the  com- 
plainant is  entitled  to  alimony. 

In  England  it  appears  that  alimony  is  allowed  only  where  a 
separation  is  decreed.  And  although  our  courts  of  equity  have 
not  the  power  to  grant  divorces,  yet  as  the  two  subjects,  "di- 
vorce and  alimony,"  are  inseparable  companions  in  England,  we 
must  look  to  the  causes  of  divorce  to  ascertain  the  grounds  on 
which  alimony  will  be  allowed.  Sir  William  Scott  (now  Lord 
Stowell),  in  the  case  of  Evans  v.  Evans,  1  Hag.  Con.  39,  which 
was  an  application  for  a  divorce  on  the  ground  of  cruelty. 
Bays:  "  In  the  oldest  cases  of  this  sort  which  I  have  had  the 
opportunity  of  looking  into,  I  have  observed  that  the  danger 
of  life,  limb  or  health  is  usually  inserted  as  the  ground  on 
which  the  court  has  proceeded  to  a  separation.  This  doctrine 
has  been  repeatedly  applied  by  the  court  in  the  cases  that  have 
been  cited.  The  court  has  never  been  driven  off  this  ground. 
What  merely  wounds  the  mental  feelings  is  in  few  cases  to  be 
admitted  where  they  are  not  accompanied  with  bodily  injury, 
either  actual  or  menaced.  Mere  austerity  of  temper,  petulance 
of  manner,  rudeness  of  language,  a  want  of  civil  attention  and 
accommodation,  even  occasional  sallies  of  passion,  if  they  do 
not  threaten  bodily  harm,  do  not  amount  to  legal  cruelty." 

The  same  learned  judge,  in  the  case  of  Oliver  v.  Oliver ,  1  Hag. 
Con.  364,  says:  "Words  of  menace,  importing  actual  danger  of 
bodily  harm,  will  justify  the  interposition  of  the  court,  as  the  law 
ought  not  to  wait  until  the  mischief  is  actually  done.  But  the 
most  innocent  and  deserving  women  will  sue  in  vain  for  its  in« 
terference  for  words  of  mere  insult,  however  galling;  and  still 
less  will  that  interference  be  given  if  the  wife  has  taken  upon 
herself  to  avenge  her  own  wrongs  of  that  kind,  and  to  maintain 
a  contest  of  retaliation."  And  it  appears  to  me  that  our  courts 
have  hitherto  acted  upon  the  same  principles.  The  case  otJelineau 
V.  Jelineau,  2  Desau.  50,  appears  to  be  the  first  reported  case 
which  occurred  in  our  courts.  The  evidence  in  that  case  is  not 
so  fully  reported  as  to  give  us  a  very  distinct  view  of  the  facts. 
It  appears,  however,  from  the  decree,  that  the  husband  had  never 
used  personal  violence  towards  his  wife,  but  he  had  threatened 
to  do  so;  and  had,  in  other  respects,  treated  her  in  a  cruel  and 
brutal  manner.  And  words  of  menace,  importing  actual  dan- 
ger of  bodily  harm,  will  justify  the  interposition  of  the  court. 
The  cases  of  Praiher  v.  Pralher,  4  Desau.  83;  DuvaU  v.  DuvaU, 
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Id.  44Af  Ttnflor  r.  Taylor,  Id.  165;  and  ThreewiiM  r.  ThreewiU, 
Id.  560,aT8  all  caaee  of  personalill  usage.  The  case  now  before 
as  famishes  no  such  groand  for  ihe  interposition  of  the  ooort 
No  personal  violence  has  been  used,  no  harsh  language  indeed^ 
nor  unkind  treatment,  which  the  complainant  has  not  brought 
upon  herself  by  her  own  improper  conduct.  This  court,  thare- 
fore,  concur  with  the  chancellor  that  the  complainant  did  not 
make  out  a  case  of  alimony. 

This  brings  us  to  the  question  submitted  by  the  defendant,  to 
wit:  Whether  the  court  ought  not  then  to  have  dismissed  the 
bilL  In  England  actual  desertion  or  abandonment  of  the  wife 
hj  the  husband,  except  in  particular  cases,  will  not  be  a  ground 
for  alimony,  unless  accompanied  with  crucify:  1  Const.  Bep.  120. 
But  the  court  will  grant  a  restitution  of  conjugal  rights.  That 
court  has  the  power,  and  will  compel  the  husband  to  take  the 
wife  back  and  treat  her  with  kindness.  But  in  those  cases  there 
is  no  such  alternative  provision  as  is  made  in  this  case;  for  that 
would  leave  it  optional  with  the  husband  whether  to  perform 
the  decree  or  not.  The  court,  therefore,  decrees  restitution  un- 
conditionally, and  will  compel  obedience  to  its  decrees.  If  the 
chancellor  intended  this  as  a  decree  of  restitution  there  ought 
to  have  been  no  alternative.  But  it  does  not  profess  to  be  such, 
and  I  do  not  know  that  a  power  has  ever  been  exercised  by  the 
court  of  equity  in  this  state.  I  am  disposed  to  think,  however, 
that  a  bill  for  that  purpose  would  not  be  entertained.  I  there- 
fore presume  that  desertion  or  abandonment  of  the  wife  by  the 
husband  would  be  a  good  ground  for  alimony,  contrary  to  the 
English  rule.  There  must  be  some  method  by  which  the  hus- 
band may  be  compelled  to  maintain  his  wife;  and  when  restitu- 
tion of  conjugal  rights  can  not  be  decreed,  alimony  must.  And 
even  in  England,  where  the  abandonment  is  such  that  the  party 
can  not  have  relief  in  the  ecclesiastical  court,  the  court  of  equity 
will  interfere.  And,  therefore,  in  the  case  of  Colmer  v.  Cclmer 
et  al.,  Mosely,  119,  where  a  husband  had  left  the  kingdom  and 
gone  to  the  state  of  Maryland,  having  first  made  a  fraudulent 
assignment  of  all  his  real  and  personal  estate  in  trust  to  payhia 
debts,  the  court  decreed  the  wife  a  maintenance  out  of  it. 

But  that  will  not  avail  the  complainant  in  this  case;  for  it 
was  proved,  and  so  expressly  stated  in  the  decree,  that  the  de- 
parture of  the  wife  was  voluntary.  But  if  the  court  actually 
possessed  the  power  to  decree  a  restitution  of  conjugal  rights, 
it  could  not  be  exercised  on  tbis  occasion.    It  must  be  on  a  bill 

1.  DeMUl  ▼.  DgvaO,  4  Dmso.  79. 
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brought  expressly  for  that  purpose.  Lord  Stowell,  in  the  case 
of  Evans  y»  Evana^  which  was  a  case  for  a  divorce,  adverts  to  a 
case  for  restitution  of  marital  rights,  and  says:  "  The  monition 
is  not  only  that  he  shall  take  her  back,  but  that  he  shall  treat 
her  with  conjugal  kindness. "  Yet,  in  a  subsequent  sentence,  a 
few  lines  below,  in  the  same  case,  he  says:  "  It  is  a  mistake  to 
say  that  in  the  present  suit  I  can  issue  a  monition  to  either 
party  to  return.  This  suit  can  lead  to  no  such  sentence."  And 
in  the  conclusion  of  his  opinion  (p.  129),  after  having  made 
several  pertinent  observations  upon  the  reciprocal  duties  of  hus- 
band and  wife,  he  says:  *' But  in  taking  this  review,  I  rather 
digress  from  my  province  in  giving  advice.  My  province  ia 
merely  to  give  judgment;  to  pronounce  upon  what  I  take  to  be 
the  result  of  the  facts  laid  before  me."  His  lordship,  there- 
fore, concluded  with  dismissing  the  parties.  Lord  Hardwicke, 
in  the  case  of  Head  v.  Head,  3  Atk.  547,  has,  in  his  decree,  made 
terms  somewhat  similar  to  those  made  in  the  decree  now  under 
consideration.  But  that  was  on  a  bill  brought  by  the  wife  for 
the  arrears  of  an  annuity,  which  the  husband  agreed  to  pay  dur- 
ing their  separation.  The  husband  agreed  to  receive  her  back 
again.  The  lord  chancellor  decreed  that  the  annuity  should 
cease  upon  his  receiving  her  back,  and  maintaining  and  treating 
her  as  his  wife;  otherwise  that  it  should  continue.  But  that 
was  merely  requiring  his  promise  to  be  performed  with  good 
faith,  as  a  condition  upon  which  he  should  be  exempt  from  pay- 
ing the  annuity.  If  the  defendant  was  now  asking  to  be  relieved 
from  paying  alimony  upon  receiving  his  wife  back,  whom  he  had 
driven  from  his  house,  such  a  condition  might  be  proper.  But 
the  chancellor  has  decreed,  and  this  court  concur  with  him, 
that  the  complainant  is  not  entitled  to  alimony;  and  that  was 
the  only  question  submitted  to  the  court.  The  complainant 
does  not  ask  her  husband  to  take  hor  back.  She  does  not  ap- 
pear to  wish  it.  On  the  contrary,  her  object  was  to  provoke 
him  to  turn  her  out  of  his  house.  But  as  she  could  not  bring 
him  up  to  such  a  pitch  of  excitement,  she  concluded  to  abandon 
it  herself. 

I  am  of  opinion  that  the  jurisdiction  of  the  court  must  be 
limited  to  the  allowing  of  alimony;  and  to  such  orders  as 
are  necessarily  incident  to  the  effectual  execution  of  such  a  de- 
cree. Alimony  is  usually  allowed  until  the  husband  shall  agree 
to  take  his  wife  back,  and  treat  her  with  conjugal  affection. 
Whenever  the  husband  professes  to  have  complied  with  those 
terms  and  comes  to  be  relieved  from  the  payment  of  alimony. 
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the  court  will  grant  the  relief  upon  his  faithfully  performing 
the  condition.  In  those  cases,  and  those  only,  can  the  court 
impose  the  terms  made  in  this  decree. 

All  that  part  of  the  decree,  therefore,  (after  declaring  that  a 
case  has  not  been  made  out  to  justify  the  court  to  give  the 
relief  demanded)  must  be  reversed.  That  part  of  the  decree, 
which  refuses  the  complainant  the  relief  demanded,  is  afSimed. 
The  bill  is,  therefore,  dismissed. 

Decree  modified. 


Cited  in  OaUand  v.  CfaHand,  38  CaL  270,  and  cited  and  explained  in 
V.  Hair,  10  Rich.  Eq.  172.  In  FixhU  v.  FUclUij  12  Am.  Dea  251,  it  waa  de- 
cided that,  independently  of  atatutoxy  authority,  equity  haa  no  original  joria- 
diction  to  entertain  a  suit  for  alimony.  See  the  note  to  that  case  and  the 
anthoritiea  therein  cited  for  a  fuU  diacuaaion  of  the  jnriadiotion  of  couta  of 
equity  in  caaea  of  alimony. 


Simpson  v.  Feltz. 

[1  McOOBD't  Oh^  318.J 

What  Comstztutes  a  Pa&tnxrship. — ^If  a  person  is  to  receive  for  hia  serrioaa 
emolumenta  depending  upon  the  profits  and  leases  of  the  trade,  he  ia  to 
be  considered  a  partner;  but  if  he  ia  to  receive  a  certain  and  definita 
portion  of  the  profits,  he  is  not  a  partner. 

LiASiUTT  OF  Partner  for  Lobs  by  Fir& — A  partner  entitled  to  receive  a 
share  of  the  profits,  must  bear  his  proportion  of  a  loss  occaaioned  by  fire. 

WxiOHT  OF  EvissNCE. — ^McTc  Opinions  founded  on  data  that  do  not  juatify 
the  conclusions  reached,  can  not  outweigh  the  positive  statement  in  the 
answer  of  a  defendant  who  had  positive  knowledge  of  the  facta  alleged. 

When  brrsREST  Allowed. — ^Where  one  has  retained  money  belonging  to 
another,  it  is  presumed  that  he  kept  it  for  the  purpose  of  profit,  and  he 
must,  therefore,  pay  intereet  on  it. 

Bux  for  an  account  and  settlement  of  a  copartnership  as 
merchants.  Two  points  arose:  1.  As  to  the  quantity  of  cash 
received  by  the  defendant;  2.  Whether  defendant  was  a  partner 
or  only  a  clerk.  The  complainants  established  a  store  and  fur- 
nished the  goods.  The  defendant  was  to  give  his  personal 
services  in  managing  the  whole  concern,  for  which  he  was  to 
receive  one  third  of  the  profits  realized. 

The  defendant,. in  his  answer,  swore  positively  that  he  did  not 
receive  more  than  from  two  hundred  to  two  hundred  and  twenty 
dollars  in  cash,  during  the  time  that  he  had  charge  of  the  store. 
Several  witnesses  for  the  complainants  swore  that  they  kepi 
store,  in  that  part  of  the  country,  and,  from  their  knowledge  of 
the  place  and  business  of  the  defendant,  and  from  a  comparison 
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with  their  own  business,  the  defendant  ought  in  that  period  to 
Lave  received  nine  hundred  and  fifty  dollars.  No  cash-book 
was  produced,  as  it  was  alleged  to  have  been  burned  with  the 
store. 

The  next  question  was,  whether  the  defendant  was  liable  with 
the  complainants  for  the  loss  of  the  goods  accidently  burned  in 
the  store.  He  contended  that  he  was  not  a  partner,  and,  there- 
fore, not  liable  for  any  accidental  loss. 

The  commissioner  reported  against  the  defendant  on  both 
grounds,  deducting  the  loss  jt  the  goods  before  allowing  the 
defendant  credit  for  his  one  third  of  the  profits,  and  charging 
him  with  the  nine  hundred  and  fifty  dollars  cash. 

The  defendant  excepted  to  the  report  on  the  grounds  that  the 
commissioner  ought  not  to  have  allowed  more  cash  than  was  set 
forth  in  the  answer,  which  had  not  been  contradicted  by  sufficient 
evidence;  and  that  defendant  was  not  a  partner  and,  therefore, 
not  liable  for  the  loss  by  fire.  The  complainants  also  excepted 
to  the  report  on  the  ground  that  interest  ought  to  have  been 
allowed  on  the  balance  from  the  time  the  moneys  had  come  into 
the  hands  of  the  defendant.  The  chancellor  sustained  the  ex« 
ceptions  of  the  defendant,  and  overruled  the  exception  made  by 
the  complainants.    From  this  decree  the  complainants  appealed. 

Durdap,  for  the  appellants,  contended  that  the  court  erred  in 
overruling  the  commissioner's  report  allowing  the  nine  hun- 
dred and  fifty  for  cash  sales,  as  the  evidence  sufficiently  contra- 
dicted the  answer.  That  the  defendant  was  a  partner  and 
ought  to  bear  his  proportion  of  the  loss,  and  that  interest  ought 
to  have  been  allowed  to  the  complainants. 

Fanow,  corUra,  cited  1  Mont,  on  Partn.  11,  12;  Oow.  on 
Partn.  15;  Orace  v.  Smilh,  2  W.  Bl.  998;  Muggy  v.  Whitney,  10 
Johns.  226;  Cheap  y.  Cramond,  4  Bam.  &  Aid.  663;  Walden  v. 
Sherburne,  15  Johns.  409. 

0*NeaU,  in  reply,  cited  Dab  v.  Halsey,  16  Johns.  84  [8  Am.  Dec. 
293.] 

By  Court,  Nott,  J.  In  this  case  the  court  concur  in  opinion 
with  the  chancellor  on  the  first  exception  to  the  report,  for  the 
reasons  given  in  the  decree.  The  defendant  has  sworn  to  a 
maximum  which  he  declares  unequivocally  the  cash  receipts 
could  not  have  exceeded,  and  in  which  he  is  sure  he  can  not  be 
mistaken.  Opposed  to  this  are  the  opinions  of  gentlemen 
founded  on  data  which  do  not  authorize  any  certain  conclusion. 
And  however  respectable  the  witness  s  are,  their  opinions,  which 
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are  merely  conjeotural  as  it  ref^ards  ibis  case,  can  not  outweigh 
the  positive  answer  of  the  defendant  This  court,  therefore,  are 
of  opinion  that  that  exception  was  properlj  sustained  by  the 
chancellor. 

With  regard  to  the  second  exception,  the  court  concur  in 
the  opinion  expressed  by  the  commissioner  in  his  report.  And 
the  authorities  relied  on  clearly  support  him  in  the  Tiews  which 
he  has  taken.  The  bill  states  that  the  complainants  and  defend- 
ant entered  into  partnership  in  trade  and  merchandise;  that  the 
defendant  was  to  superintend  the  business  of  the  store,  and  to 
receive  one  third  of  **  the  profits  realized  by  the  said  firm."  The 
defendant  in  his  answer  admits  that  he  did  enter  into  partnership 
with  the  complainants,  as  in  the  bill  stated,  and  that  he  was 
to  receive  one  third  of  the  profits  as  therein  stated.  If,  there- 
fore, the  defendant's  acknowledgment  of  the  fact  is  to  be  used 
as  evidence  of  the  copartnership,  everything  required  to  be 
proved  is  admitted.  The  terms  of  the  contract  admit  of  no 
other  construction.  He  was  to  receive  one  third  of  the  profits 
realized  by  the  firm.  In  the  case  of  Orace  v.  Smilh,  2  W.  BL 
998,  Chief  Justice  DeQrey  says:  "Every  man  who  has  a  share 
of  the  profits  of  a  trade  ought  also  to  bear  his  share  of  the  loss." 
Judge  Blackstone,  in  the  same  case,  says:  "I  think  the  true 
intention  is  to  consider  whether  profit  is  certain  and  defined, 
or  casual,  indefinite,  and  depending  on  the  accidents  of 
trade.  In  the  former  case,  when  money  is  advanced  it  is  a  loan; 
in  the  latter,  a  partnership."  And  I  take  it  that  that  is  the  dis- 
tinction  which  runs  through  all  the  cases;  if  a  person  derives  a 
certain  emolument  from  the  trade,  then  he  is  not  a  partner;  if 
his  emoluments  depend  upon  the  profit  and  loss,  then  he 
is  considered  as  such.  There  is  a  particular  class  of  cases  in 
which  although  a  person  may  receive  a  share  of  the  profits  only, 
he  will  not  be  considered  a  partner,  as  where  he  is  to  receive  a 
share  of  the  profits  of  a  mere  isolated  transaction;  such  as  the 
case  of  Muzzy  v.  Whitney,  10  Johns.  226,  and  the  cases  there 
cited.  But  then  the  question  was  merely  whether  the  defend- 
ant was  a  partner  in  such  a  sense  of  the  word  that  an  action  at 
law  could  not  be  maintained  against  him. 

And  in  the  present  case,  it  is  not  further  necessazy  to  go  into 
the  inquiry  than  to  ascertain  the  true  construction  of  the  con- 
tract, with  regard  to  the  compensation  which  he  was  entitled 
to  receive.  And  there  can  be  but  little  doubt  that  he  must  be 
considered  so  far  a  partner  as  to  share  in  the  profit  and  loss. 
The  profits  "  realized"  by  the  firm  could  have  been  only  such 
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as  remained  after  the  losses  were  deducted.  It  is  admitted  that 
he  was  liable  to  the  losses  usually  iuoident  to  mercantile  specu- 
lation, such  as  bad  debts,  and  the  like.  But  suppose  a  hogs- 
head of  brandy,  or  pipe  of  wine,  had  sprung  a  leak,  and  had 
been  lost;  or  that  the  rain  had  beat  in,  and  destroyed  a  quantity 
of  sugar  or  salt;  or  that  by  some  misfortune  a  quantity  of 
crockery  or  glass  had  been  broken  or  destroyed,  all  these  must 
have  been  carried  to  the  account  of  profit  and  loss,  and  must 
so  far  have  reduced  the  dividend  of  the  defendant;  and  if  the 
loss  should  turn  out  to  be  equal  to  the  profit,  it  would  not  be 
difficult  to  ascertain  how  much  was  realized  by  the  firm. 
Whether  the  loss  should  happen  by  fire  or  by  either  of  the 
casualties  above  mentioned,  could  not,  in  my  opinion,  alter  the 
result.  The  parties  had  all  embarked  their  fortunes  in  one 
common  concern,  and  were  all  equally  dependent  on  the  suc- 
cess of  their  undertaking  for  the  profits  which  they  were  to  re- 
ceive. It  was  inconsistent  with  the  nature  of  the  contract, 
that  one  should  gain,  and  the  other  should  lose.  I  am  of  opin- 
ion therefore  that  the  decree  of  the  chancellor  on  this  point 
should  be  reversed,  and  that  the  exceptions  be  overruled. 

The  exceptions  on  the  part  of  the  complainants,  in  relation 
to  interest,  I  think,  ought  to  be  sustained.  The  rule  in  En- 
gland, if  the  opinion  of  Lord  Ellenborough  in  the  case  of  De 
Haviland  v.  Bowerbank^  1  Campb.  60,  is  to  be  considered  as 
authority  on  that  point,  is  that  a  person  shall  not  be  required 
to  pay  iuterest,  except  where  there  is  an  express  stipulation,  to 
that  effect,  or  where  it  may  be  inferred  from  the  course  of  deal- 
ing between  them  that  such  was  the  understanding;  or  where 
it  can  be  proved  that  the  party  has  used  the  money,  and  derived 
a  profit  from  it. 

But  our  rule  has  been,  where  one  man  has  retained  the  money 
of  another,  to  presume  that  he  kept  it  for  the  purpose  of  profit, 
and  that  therefore  he  ought  to  pay  interest  upon  it:  Ooddard 
V.  BuUaw,  1  Nott  &  McC.  4G  [9  Am.  Dec.  663].  The  balance 
due  by  the  defendant  is  so  much  of  the  funds  of  the  firm  re- 
tained by  him  to  which  he  was  not  entitled,  and  for  the  use  of 
which  he  ought  therefore  to  pay  interest.  On  this  point,  also, 
the  decree  of  the  chancellor  must  be  reversed.  With  regard  to 
the  costs,  the  court  is  not  disposed  to  interfere. 

It  is,  therefore,  ordered  and  decreed  that  the  case  be  referred 
to  the  commissioner  to  amend  his  report  in  conformity  with  the 
principles  herein  laid  down. 

Decree  reversed. 
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What  Oommrum  ▲  Fabtvxbship.— See  2M  v.  HdUep,  8  Am.  I>ee. 
and  note  297;  Osbame  ▼.  Bremutn,  10  Id.  614;  Mitter  v.  Hughes,  Id.  719; 
Spears  v.  Tdand,  Id.  722. 

Whszt  Ihtbuest  Allowed. — Htfnt  t.  Jueks,  I  Id.  5S9^  and  note;  JTeftiioii 
V.  DidbiM^  2  Id.  642. 


Lining  v.  Geddes. 

[1  MoOpBD'a  Gb-  8(M.J 

JmusDionoir  ov  Cotjvtb  ov  Equttt. — Courts  of  equity  hare  Jniiidictioii 
only  in  caaea  where  the  ordinary  trihonala  of  jnatioe  can  not  afford  relief. 

Thb  Mbri  Novxlit  ov  a  QuEsnoN  doee  not  justify  an  inferenoe  of  want 
of  jurisdiction. 

When  Ikjitnotion  will  not  bi  Granted. — Ooorts  of  equity  will  not  in- 
terfere by  injunction  to  prevent  a  mere  trespass,  unless  there  is  danger 
of  irrepsrahle  mischief,  or  the  Tslue  of  the  inheritance  is  jeopardised; 
nor  to  prevent  a  private  nuisance,  unless  it  would  cause  injury,  such  ss 
no  damages  could  compensate;  nor  to  prevent  the  erection  of  obstruo- 
tions  that  can  be  easily  and  speedily  removed. 

Sraomo  Delivsbt  ov  Chattel.— As  a  general  rule  the  court  will  not  decree 
the  specific  delivery  of  »  chattel,  because  in  such  case  the  party  has  a 
simple  and  adequate  remedy  at  law,  and  to.  obtain  such  »  decree  it  is 
necessary  to  show  that  the  articles  have  acquired,  from  some  causes  » 
value  for  the  loss  of  which  no  damages  would  be  »  compensation. 

Bill  in  equity  praying  for  an  injunction  to  restrain  ibe  de 
fendants  from  obstructing  a  private  right  of  way  to  which  the 
complainant  claimed  to  be  entitled.  The  chancellor  enjoined 
the  defendants  from  stopping  up  the  road  in  question  until  the 
further  order  of  the  court,  and  the  defendants  appealed. 

By  Oourty  Nott,  J.  The  chancellor  has  granted  an  injunc- 
tion,  and  this  is  a  motion  to  reverse  that  decision.  The  chan- 
cellor who  granted  this  injunction  seems  to  hare  been  im- 
pressed with  the  novelty  and  importance  of  the  question;  and 
although  be  granted  the  injunction,  seems  to  have  done  so  with 
that  cautious  doubt  which  such  a  case  was  calculated  to  excite. 
I  agree  with  him  that  a  want  of  jurisdiction  is  not  to  be  inferred 
alone  from  the  novelty  of  the  question;  for  it  is  not  evezy  new 
case  that  involves  a  new  principle.  The  fact,  however,  that  no 
such  question  has  ever  before  been  agitated  in  our  courts  is  a 
strong  reason  why  we  should  pause  before  we  act;  and  that  we 
ought  not  to  proceed  before  we  can  see  some  clear  and  well- 
grounded  principle  to  authorize  the  procedure.  The  jurisdic- 
tion of  the  court  of  equity  is  an  extraordinary  jurisdiction. 
And  it  is  only  where  the  ordinary  tribunals  of  justice  can  not 
afford  relief,  that  a  court  of  equity  is  authorized  to  interfere. 
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Hence  the  well  established  maxim  that  a  court  of  equity  can 
not  entertain  jurisdiction  of  a  cause  where  the  party  has  a  plain 
and  adequate  remedy  at  law.  That  is  not  only  a  wejfl-settled 
principle  in  England,  but  it  is  recognized  in  this  country,  and 
re-enforced  by  an  express  provision  of  the  act  of  assembly  of 
this  state,  passed  in  the  year  1791.  And  even  though  it  be 
admitted  that  that  clause  is  nothing  more  than  a  recognition  of 
the  common  law  maxim,  it  must  have  been  intended  at  least  to 
give  emphasis  to  a  provision  somewhat  calculated  to  set  bounds 
to  the  vague  jurisdiction  of  that  court.  The  people  of  this 
state  have  a  veneration  for  the  principles  of  the  common  law; 
they  have  an  attachment  for  the  trial  by  juiy,  which  they  will 
not  readily  transfer  to  any  other  tribunal.  And  whoever  will 
trace  the  progress  of  equity  jurisdiction  will  find  that  it  has 
been  gradually  advancing,  step  by  step,  to  the  consummation 
of  its  power,  until  there  is  scarcely  a  case  in  the  annals  of  liti- 
gation over  which  its  empire  has  not  been  extended.  It  is  true 
that  this  jurisdiction  is  somewhat  of  that  nndefinable  nature 
that  renders  it  difBcult  to  make  out  its  bounds  with  such  pre- 
cision as  to  render  them  at  first  glance  distinctly  visible. 

But  I  am  nevertheless  of  opinion  that  by  attention  to  partic- 
ular oases  as  they  occur,  certain  principles  may  be  established 
beyond  which  it  will  not  be  permitted  to  go,  and  within  which 
the  exercise  of  its  power  can  not  be  dangerous.  The  extent  of 
the  chancery  jurisdiction  on  this  subject  is  pretty  fully  dis- 
cussed, and  the  history  and  progress  of  it  traced  up  with  a  good 
deal  of  learning  and  research  by  Chancellor  Desaussure,  in  a 
note  to  the  case  of  Shvhrick  v.  Ouerard,  2  Desau.  619.  The 
subject  has  also  undergone  the  review  of  Ohancellor  Kent  in 
several  oases  before  him  in  New  York:  Kane  y.Vanderlmrghy  1 
Johns.  Ch.  11;  Stevens  v.  Beehnan,  1  Id.  818;  DougUua  and 
others  Y.Wiggin  and  another,  1  Id.  435;  Livingston  v.  Livingston, 
6  Id.  497;  see,  also,  Eden  on  Injunctions,  157,  under  the  head 
of  injunctions  to  stay  purprestures  and  nuisances.  In  these 
authorities  all  the  castis  will  be  found  collected  in  which  the 
principle  is  involved,  and  although  there  is  some  little  contra- 
diction in  the  cases,  we  shall  find  the  general  rule  to  be  that 
a  court  of  equity  ought  not  to  interfere  to  prevent  a  mere  tres- 
pass. And  though  the  old  rule  on  that  subject  seems  to  be 
somewhat  relaxed,  and,  according  to  Lord  Eldon,  injunctions  are 
now  granted  more  liberally  than  formerly,  yet  it  appears  to  me 
that  the  principle  is  still  preserved,  and  the  greater  liberality  in 
granting  injunctions  seems  to  consist  in  the  application  of  the 
rule  to  a  greater  number  of  cases  than  formerly,  rather  than  in 
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the  extension  of  the  principle  itself.  There  must  be,  as  Jnd^ 
Kent  expresses  it,  something  particular  in  the  case  so  as  to 
bring  the  injury  under  the  head  of  quieting  possession,  or  to 
make  out  a  case  of  irreparable  mischief,  or  where  the  value  of 
the  inheritance  is  put  in  jeopardy:  Livingston  ▼.  LixingsUm,  6 
Johns.  Ch.  501;  see,  also,  1  Madd.  Ch.  138,  tit.  Injunctions  to 
stay  Waste.  The  true  ground  is,  that  the  injury  must  be  of 
such  a  nature  that  the  party  can  not  have  an  adequate  remedy 
at  law.  Whenever,  therefore,  the  trespass  amounts  to  waste, 
nuisance,  or  other  irreparable  injury,  the  court  of  equity  inter- 
poses by  way  of  injunction  and  not  otherwise.  The  same  rule 
applies  in  the  cases  of  specific  performance.  And  although  the 
cases  of  this  description  are  not  directly  applicable  t<o  the  case 
now  under  consideration,  yet  they  may  tend  to  illustrate  the 
general  principles  of  equity  jurisdiction. 

The  general  rule  in  those  cases  is,  that  the  court  will  not 
direct  the  specific  delivery  of  a  chattel.  And  for  reasons  be- 
fore stated,  because  the  party  has  a  plain  and  adequate  remedy 
at  law.  Nor  would  the  remedy  be  considered  inadequate, 
merely  because  the  specific  article  might  be  made  more  con- 
venient or  gratifying  to  the  party  than  damages,  for  withhold- 
ing or  destroying  it.  To  this  rule,  however,  there  are  excep- 
tions. In  the  progress  of  society,  cases  will  necessarily  springy 
up,  peculiarly  applicable  to  a  more  advanced  state  of  civiliza- 
tion, while  others  will  be  left  behind  which  had  their  origin  in 
an  age  comparatively  rude  and  barbarous.  Among  others  might 
be  mentioned  articles  which  have  acquired  an  ideal,  or  perhaps 
a  real  value  from  the  peculiar  situation  of  the  owner,  and  for 
the  loss  of  which  no  damages  would  be  a  compensation.  Such 
as  the  Pusey  horn,  by  which  the  complainant  held  his  land: 
Pusey  V.  Pusey,  1  Yern.  273;  or  the  silver  altar  piece,  being  a 
matter  of  antiquity  and  curiosity,  in  the  case  of  the  Duhe  of 
Somerset  v.  Cookson,  3  P.  Wms.  390.  So  in  the  case  of  Fella  v. 
Bead,  3  Yes.  jun.  70,  Lord  Bosslyn  decreed  the  delivery  of  the 
silver  tobacco  box  which  had  for  a  great  many  years  belonged 
to  a  society;  because,  from  the  nature  of  the  thing,  the  value 
was  inestimable.  A  similar  decision  was  made  by  Lord  Eldon, 
in  the  case  of  Lady  Arundel  v.  Phipps,  10  Yes.  148,  which  in- 
volved a  question  in  relation  to  family  pictures.  These  are 
cases  which  have  their  foundation  in  the  refinement  of  society, 
and  those  affections  of  the  heart  which  it  would  be  a  reproach 
to  the  country  not  to  indulge.  But  still  they  depend  on  the  plain, 
tangible  principle,  that  there  is  no  adequate  remedy  at  law,  and 
the  principle  must  not  be  extended  to  cases  founded  in  weak* 
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ness  and  folly.  It  would  therefore  be  a  perversion  of  the  rule 
to  apply  it  to  the  delivery  of  a  favorite  spaniel  or  a  lady's  lap- 
dog. 

There  is  a  class  of  cases  to  which  it  is  contended  the  one 
now  under  consideration  more  immediately  belongs,  in  which  it 
is  admitted  a  court  of  equity  will  interfere,  I  mean  private 
nuisance.  But  the  same  rule  applies  even  to  those  cases.  The 
nuisance  must  be  such  as  will  cause  an  irreparable  injury  to  an 
individual,  such  as  no  damage  would  compensate:  Eden,  157; 
8  Atk.  161,  751;  16  Yes.  342;  Moore,  145;  1  Bro.  C.  0.  588;  10 
Yes.  194.  It  is  not  every  trifling  diminution  of  the  value  of 
property,  nor  a  mere  temporary  injury,  that  will  authorize  the 
interference  of  the  court  of  equity:  Eden,  154,  et  infra.  The 
cases  where  the  court  has  interfered,  are  the  stopping  of  ancient 
lights,  diverting  water-courses,  etc.  But  then  the  stoppage 
must  be  by  some  permanent  wall  or  building,  which  would 
amount  to  a  perpetual  privation  of  enjoyment,  and  which, 
therefore,  could  not  be  repaired  in  damages.  The  bare  plant- 
ing of  a  tree,  or  hanging  up  of  a  sign,  which  could  easily  be 
removed  upon  establishing  the  right  at  law,  would  not  be  suffi- 
cient. The  same  might  be  said  of  diverting  a  water-course. 
It  must  be  by  some  work  of  a  permanent  nature,  and  not  merely 
by  throwing  a  log  across  a  stream,  which  might  be  easily  re- 
moved. Now,  what  is  the  nuisance  here  complained  of  which 
is  about  to  be  erected?  The  building  a  fence  across  the 
road,  or  cutting  a  ditch,  either  of  which  could  be  done  in  less 
time  than  a  bill  for  an  injunction  could  be  drawn,  and  might  be 
removed  in  less  time  than  a  motion  for  the  dissolution  of  the 
injunction  could  be  argued.  It  is  not  a  case  which  requires  the 
aid  of  this  court,  and  certainly  not  until  the  right  has  been  de- 
termined at  law.  Neither  are  the  circumstances  such  as  to  re- 
quire the  interposition  of  the  court  until  such  trial  can  be  had. 
The  decree  therefore  must  be  reversed,  and  the  bill  dismissed 
with  costs. 

Decree  reversed. 


Cited  M  Ouerard  v.  Otddea^  and  commented  upon  and  approved  in  UnUei 
SiaUa  v.  ParroU,  McAlL  316. 

liTjUKcnoNS  AOAiKST  TRESPASS.— On  this  subject  see  the  leading  case  of 
Jerome  v.  JRasi,  11  Am.  Dec  484,  and  extended  note  thereto  498;  Lwing^Um 
T.  LiomgtUm^  10  Id.  353;  WUUi  v.  Overton^  1  Id.  72. 

Irreparable  Injury  will  authorise  the  issne  of  an  injunction  where  there 
is  no  adequate  remedy  at  law:  Poindexter  v.  Henderson^  12  Id.  550. 

Injitnctionh  Issue  to  protect  those  rights  only  which  are  clear:  Snowdtn 

r.  JVVf/i,  14  Id.  647. 
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MoOants  V.  Bee. 

[1  XoCloiD'aCH.,»S.] 

Wma  laaATEE  bbooicbs  ▲  Trubtbb.— A  legitee  who  takes  an  eatata  aabjaot 
to  a  trnat  takes  it  as  a  tnutee. 

A  Trtotbb  can  not  Pobghass  iob  Hdisilf,  nor  deal  with  the  eukd  ^ue 
irusi,  in  reference  to  the  troat  estate. 

PDB0KA8BS  BT  ▲  TvuBfOM  ¥BOU  BJB  CtaTUi  QuB  Tbust  will  not  be  sostained 
by  courts  of  eqnity  unless,  after  the  most  rigorous  scrutiny,  it  olaarly 
appears  that  there  is  no  fraud  or  concealment  in  the  transacti<m,  and  do 
advantage  taken  by  the  trustee  of  information  obtained  by  him  in  that 
capacity. 

O0UBT8  ov  Equht  will  Bblzxvb  AaAnrer  PfinuxpTivx  Fraud,  and  will  set 
aside  hard  and  unconscionable  contracts,  eyen  in  cases  where  there  is  do 
actual  fraud;  espedally  if  such  contracts  are  made  by  parties  acting  in  a 
fiduciary  capacity. 

To  TAKE  Adyantaos  ow  A  Man*8  NaGBasims  is  as  bad  as  to  take  advantage 
of  his  weakness. 

BAToncATioN  ov  Imfkaoqsabls  Ck>RTRAOT.— a  confirmation  of  an  impeach- 
able contract  to  be  valid  must  be  made  with  full  knowledge  of  all  the 
circumstances,  with  a  view  to  confirm,  and  after  the  preasure  and  influ- 
ence of  the  original  transaction  have  been  removed. 

Ax  ExiBCUTOB  HAS  NO  PowxB  TO  SxLL  property  after  he  has  delivered  it  over 
to  the  legatee. 

A  PowKR  T7NDXB  A  WzLL  TO  SxLL  such  property  of  a  testator  as  may  be  use- 
less to  his  estate  doea  not  authorise  an  executor  to  sell  whatever  prq^ 
erty  he  pk 


Bill  in  equity  praying  for  payment  of  the  legacy  mentioi^ecl 
in  the  opinion,  with  interest.  The  ohanoellor  difimissed  ihe 
bUly  and  the  complainants  appealed.  The  facts  are  sufiicienilj 
stated  in  the  opinion. 

H,  F,  Desauasure,  for  appellants,  contended  that  the  estate 
in  possession  of  the  defendant  was  chargeable  with  the  legacies. 
He  was,  therefore,  a  trustee  and  not  at  liberty  to  contract  with 
the  complainant.  The  price  was  grossly  inadequate,  the  leg- 
acy, with  the  interest,  amounting  to  nearly  eight  hundred  dol- 
lars, and  the  negro  woman  being  old  and  diseased.  The 
complainant  certainly,  and  the  defendant  probably,  were  igno- 
rant of  the  fact  that  the  legacy  carried  interest,  and  they,  there- 
*  fore,  acted  under  a  mistake.  Besides,  the  defendant  had  no 
title  in  the  negro  beyond  a  life-estate. 

Lance^  for  appellees,  replies  that  the  contract  was  moved  by 
the  complainant,  and  the  defendant  acted  throughout  with  per* 
feet  fairness  and  liberality. 

By  Court,  Nott,  J.    The  testatrix  in  this  case  gave  the  c^m* 
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plainant,  S.  E.  McCants,  then  S.  E.  Campbell,  a  legacy  of  one 
hundred  and  fifty  pounds,  without  interest,  until  it  was  conven* 
lent  to  her  executors  to  put  it  out  at  interest,  or  to  purchase 
public  stock  therewith,  and  to  pay  it  over  to  her  when  she  should 
arrive  at  the  age  of  eighteen  years,  with  the  accumulated  interest. 
After  giving  certain  other  legacies,  she  gave  all  the  residue  of 
her  estate,  consisting  of  lands  and  negroes,  to  her  executors,  in 
trust,  for  certain  specific  purposes,  ttfktil  her  grandson,  J.  F. 
Bee,  the  defendant,  should  arrive  at  the  age  of  twenty-one 
years,  and  then  she  gave  the  whole  to  him  during  life,  etc.,  and 
upon  the  happening  of  certain  contingencies,  over  to  the  com- 
plainant, S.  E.  Oampbell.  The  legacy  to  the  complainant  was 
never  paid  by  the  executor.  Neither  was  it  put  out  at  interest, 
or  vested  in  stock,  or  otherwise  employed  for  her  benefit; 
but  the  whole  of  the  estate  was  delivered  to  the  defendant,  J. 
F.  Bee,  on  his  arrival  at  the  age  of  twenty-one  years.  When 
the  complainant  arrived  at  twenty-one  years,  she  applied  for 
her  legacy,  which  was  not  paid.  For  four  years,  she  said,  she 
was  making  incessant  but  unsuccessful  applications  for  it;  she 
was  poor  and  necessitous,  and  much  in  want  of  money.  These 
facts  must  be  taken  as  true,  because  they  are  brought  out  by 
the  defendant,  who  has  examined  her  by  interrogatories,  and 
has  thereby  made  her  his  own  witness;  yet  neither  her  solicita- 
tions nor  her  necessity  could  prevail.  She  could  procure  during 
that  period  only  twenty  dollars,  although  the  estate  appeared 
to  have  been  ample.  Wearied  out  with  knocking  at  defendant's 
door  and  exposing  her  wants,  she  at  length  proposed  to  accept 
this  negro  woman,  whom  she  supposed  she  could  hire  out  for 
a  support,  as  she  was  in  want  of  money,  and  had  not  even  the 
means  of  subsistence.  She  was  led  to  believe  that  her  legacy 
did  not  carry  interest,  and  therefore  agreed  to  accept  this  slave 
in  full  satisfaction  of  her  claim.  She  afterwards  discovered 
that  she  had  been  imposed  upon,  and  applied  to  the  defendant 
to  do  her  justice,  by  allowing  her  something  more.  A  hun- 
dred dollars  was  promised,  but  has  never  been  paid.  She 
has  since  married,  and  her  husband  has  endeavored  to  obtain 
that  justice  which  she  was  unable  to  procure.  But  his  efforts 
have  been  equally  unsuccessful.  After  several  fruitless  attempts, 
he  has  been  driven  by  necessity  to  seek  that  relief  in  the  court 
of  equity  which  he  despaired  of  obtaining  by  any  other  means. 
The  chancellor  being  of  opinion  that  they  were  not  entitled  to 
relief,  dismissed  the  bill.  And  this  is  a  motion  to  reverse  that 
decree. 
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By  the  terms  of  the  will,  as  also  by  the  nature  of  the  trast 
created  by  it,  the  legacy  due  to  the  complainants  ought  to  hare 
been  paid  before  the  property  was  deliTored  up  to  the  residuary 
legatee.  The  legatee,  therefore,  received  the  estate  coupled 
with  the  trust,  and,  therefore,  took  upon  himself,  in  relation  to 
complainant,  the  character  of  a  trustee.  The  rule,  that  a  trustee 
can  not  purchase  for  himself,  nor  deal  with  the  cesiui  que  iruM 
with  regard  to  the  trust  estate,  is  very  well  settled  by  the  de- 
cisions of  the  English  courts:  see  1  liadd.  Ch.  Ill,  112,  and 
the  cases  there  cited,  and  particularly  the  case  Ex  parte  Ben-- 
neU,  10  Yes.  885;  and  the  principle  has  been  repeatedly  recog- 
nized by  our  courts.  There  are  indeed  cases  where  purchases 
made  by  a  trustee  of  his  cestui  que  truat  have  been  supported; 
but  these  are  where,  after  a  scrupulous  examination  of  all  the 
circumstances,  the  court  is  satisfied  that  there  is  no  fraud,  no 
concealment,  no  advantage  taken  by  the  trustee  of  the  in- 
formation acquired  by  him  in  the  character  of  trustee:  1 
Madd.  Oh.  113;  GoleB  v.  Trecothick,  9  Yes.  2^7;  Mone  t.  Bayal^ 
12  Id.  372,  373.  The  case  now  under  consideration  is  one  of  a 
sale  by  the  trustee  to  the  cestui  que  trusi,  and  not  of  a  purchase; 
W  but  the  same  principle  must  apply:  1  Madd.  Oh.  116;  Oibmm  ▼. 
Jeyes,  6  Yes.  266. 

It  is  now  contended  that  the  complainant  had  the  means  of 
knowing  the  value  of  the  property  as  well  as  the  defendant;  bat 
the  evidence  on  that  point  is  not  very  dear;  and  if  the  fact  be 
admitted,  it  was  when  she  was  very  young,  and  can  not  be  sup- 
posed to  have  been  a  very  competent  judge.  Besides,  many 
years  had  elapsed,  during  which  the  advantage  was  altogether 
on  the  side  of  the  defendant.  And  I  am  not  by  any  means, 
therefore,  satisfied  that  the  court  would  not  be  authorized  on 
that  ground  alone  to  set  aside  the  contract.  But  independent 
of  the  abstract  principle,  that  the  trustee  shall  not  be  permitted 
to  contract  with  the  cedui  que  trust  in  relation  to  the  trust  es- 
tate, it  is  most  apparent  that  the  defendant  availed  himself  of 
the  distressed  situation  of  the  complainant  to  force  upon  her  a 
bargain  utterly  subversive  of  her  just  rights.  There  are  many 
cases  of  hard  and  unconscionable  contracts,  which  do  not  amount 
to  actual  fraud,  particularly  of  persons  acting  in  a  fiduciary 
character,  which  furnish  ground  for  relief  in  a  court  of  equity. 
It  is  unncessary  to  go  into  a  full  examination  of  the  cases  on 
that  subject,  as  they  have  been  lately  fully  examined  and  discussed 
in  the  case  of  Butler  v.  Haskell,  4t  Desau.  652.  And  although 
I  believe  the  decision  of  that  particular  case  did  not  give  gen 
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eral  satififaotion,  yet  I  am  of  opinion  that  upon  an  impartial  ex- 
amination it  will  not  be  found  bo  reprehensible  as  has  been  gen- 
erally supposed.  However  that  may  be,  it  furnishes  numerous 
cases  which  go  to  establish  the  general  principle  which  I  am  en- 
deavoriDg  to  point  out.  Lord  Hardwicke,  in  the  case  of  Lard 
Chesterfield  t.  Jansen,  1  Atk.  339,  352,  says:  This  court  will  re- 
lieye  against  presumptive  fraud;  so  that  equity  goes  further  than 
the  rule  of  law,  for  there  fraud  must  be  proved,  and  not  pre- 
sumed only.  **  To  take  advantage  of  another  man's  necessities 
is  as  bad  as  to  take  advantage  of  his  weakness."  Indeed,  the 
defendant  does  not  deny,  and  the  decree  itself  seems  to  admit, 
the  general  principle  for  which  the  plaintiffs  contend.  And  if 
any  such  cases  exist  I  can  hardly  conceive  of  one  in  which  the 
parties  would  have  stronger  claims  to  relief  than  the  case  now 
under  consideration.  The  complainant  was  entitled  promptly 
to  her  legacy,  on  her  arrival  at  the  age  of  eighteen.  The  de- 
fendant was  in  possession  of  tUb  funds  out  of  which  it  was  to  be 
paid,  and  enjoying  the  profits  of  it;  yet  for  four  years,  notwith- 
standing he  knew  of  her  destitute  situation,  her  entreaties  were 
disregarded  until  she  was  obliged  to  accept  of  what  he  was  will- 
ing to  give,  as  the  only  resource  for  the  means  of  subsistence. 
The  principal  grounds  of  defense  are:  1.  That  the  proposition (' 
came  from  the  complainant  herself;  2.  That  the  defendant  did 
not  know  that  she  was  entitled  to  interest;  8.  That  she  after- 
wards confirmed  the  bargain. 

It  is  true  that  the  proposition  came  from  the  complainant, 
but  under  droumstances  which  do  not  at  all  weaken  her  claim 
to  relief.  It  was  not  until  she  despaired  of  obtaining  justice 
from  the  defendant,  that  she  yielded  to  the  necessity  of  making;; 
a  proposition  which  at  last  promised  to  contribute  something  to 
her  support;  and  that  is  now  called  a  voluntary  offer  on  her 
part,  and  urged  as  a  concession  on  the  part  of  the  defendant  to 
gratify  her  particular  desire.  With  regard  to  the  interest,  if  the 
defendant  did  not  know  at  that  time  that  she  was  entiUed,  he 
has  learned  it  since,  and  knowing  that  it  was  not  paid,  he  knew 
that  it  was  still  due. 

The  last  ground  of  defense  is,  that  the  complainant  has  since 
confirmed  the  contract.  It  is  true,  a  person  may  confirm  a  con- 
tract which  was  before  liable  to  impeachment,  but  then  it  must  be 
after  the  party  has  come  to  a  knowledge  of  all  the  circumstances, 
and  does  it  with  a  view  to  a  confirmation,  knowing  that  it  might 
be  impeached  and  after  the  pressure  and  influence  of  the  original 
transaction  has  ceased:  1  liadd.  Ch.  16;  2  Sch.  &  Lef.  474. 
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But  let  us  examine  this  confirmation  on  which  the  defendant 
relies.  When  reproached  by  the  complainant  with  not  having 
done  her  justice,  as  if  reproved  by  his  own  conscience,  he  promiaes 
to  pay  her  one  hundred  dollars  more.  But  it  was  never  paid. 
And  now  a  mere  naked  promise,  such  as  he  thought  proper  to 
make,  but  which  it  does  not  appear  she  ever  agreed  to  accept, 
and  which  has  never  been  performed,  is  set  up  as  a  bar  to 
the  just  claims  of  the  complainants.  So  far,  therefore,  from 
being  a  confirmation  of  the  former  contract,  it  was  an  admission 
on  the  part  of  the  defendant  that  he  had  not  done  her  justice. 
If  the  demand  of  the  complainant  had  been  of  an  uncertain  or 
doubtful  character,  the  court  might  not,  perhaps,  have  suffered 
the  transaction  to  be  unraveled.  But  it  was  a  debt  certain 
which  the  defendant  was  bound  in  law  and  honor  to  pay,  and 
for  the  payment  in  which  the  funds  had  been  placed  in  hia 
hands.  Every  ground  of  defense  on  which  the  defendant  relies,, 
furnishes  evidence  of  the  merits  of  the  complainant's  claim,  and 
of  her  right  to  relief.  Everything  she  did  was  under  the  pres- 
sure of  a  necessity,  which  left  her  neither  free  to  act  nor  ta 
think.  She  was  solitary,  poor  and  friendless;  and  the  defendant 
who  had  voluntarily  assumed  the  character  of  trustee,  and  from, 
whom  therefore  she  had  a  right  to  expect  the  most  liberal  justice, 
took  advantage  of  her  situation  to  impose  upon  her  a  bargain 
which  he  admits  to  be  unjust.  He  admits  it,  when  he  offers  to 
pay  the  additional  sum  of  one  hundred  dollars.  He  admits  it,, 
when  he  refuses  to  accept  the  offer  of  the  husband  to  take  the 
negro  woman  at  her  value,  if  he  will  pay  up  the  balance.  Ho 
admits  it,  when  he  refuses  to  accept  the  complainant's  offer  to 
keep  the  negro  woman  at  the  price  of  five  hundred  dollars,  in 
part  payment,  for  it  must  be  certainly  a  very  high  price.  And 
he  admits  it  when  he  says  he  did  not  know  that  she  was  entitled 
to  interest;  because  he  thereby  admits  that  the  interest  was  not 
paid,  and  is,  therefore,  still  due. 

But  as  this  court  is  always  reluctant  to  interfere  with  con* 
tracts  under  whatever  circumstances  they  may  have  been  made, 
I  shall  not  rest  my  opinion  alone  on  the  grounds  which  have 
been  considered.  The  complainant  has  still  stronger  claims  on 
the  aid  of  this  court.  It  appears  from  the  will  of  the  testatrix, 
and  Mr.  Bee  himself  admits,  that  he  had  only  a  life  estate  in 
the  property  which  he  sold  the  complainant.  It  also  furthet 
appears  that  upon  certain  contingencies  which  need  not  neces* 
sarily  be  very  remote,  the  same  property  will  go  over  to  the 
complainant  herself.    So  that  the  defendant  has  not  only  paid 
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the  legacy  in  property  which  was  not  at  his  dispoealy  but  to 
which  the  complainant  may  become  entitled  to  under  hia  will. 
To  this  it  is  answered  that  the  executor  has  power  under  the 
will  to  dispose  of  the  property,  and  that  he  is  willing  and  has 
offered  to  confirm  the  contract.  Without  entering  into  the 
question  how  far  an  executor  has  the  authority,  by  Tirtue  of  his 
oflSce  as  executor,  to  dispose  of  the  effects  of  the  estate  without 
permission  of  the  ordinary,  it  is  sufficient  in  this  case  to  ob- 
serve that  there  are  two  executors,  and  one  only  has  agreed  to 
confirm.  Besides,  that  one  has  executed  his  trust  by  deliver- 
ing  over  the  property  to  the  residuary  legatee,  and  therefore 
has  no  further  control  over  it..  With  regard  to  the  special 
power  under  the  will  to  sell,  it  is  to  sell  any  part  of  the  stock 
of  the  testatrix,  or  any  other  property  which  may  be  useless  to 
her  estate.  Now  that  clause  can  not  be  construed  into  a  gen- 
eral power  to  sell  any  property  which  the  executor  might  think 
proper,  for  it  embraces  only  such  as  is  useless.  It  can  not 
mean  her  negroes;  but  they  are  directed  to  lay  out  the  surplus 
funds  of  the  estate  in  the  purchase  of  negroes.  If  indeed  this 
negro  be  of  such  a  description  as  to  be  useless  to  the  estate,  it 
then  comes  within  that  provision  of  the  will.  But  then  it 
would  make  the  defendant  guilty  of  an  actual  fraud,  which  I 
am  not  willing  to  suppose.  I  will  not  presume  that  he  intended 
to  impose  upon  her  property  which  he  knew  to  be  worthless.  I 
think,  therefore,  the  executor  derives  no  such  power  from  the 
will,  and  that  the  contract  most  be  set  aside.  The  decree 
of  the  chancellor,  therefore,  must  be  reversed.  But  as  the 
complainants  have  had  the  use  of  the  slave,  it  is  right  that  they 
should  account  for  her  services  during  that  period. 

It  is  therefore  ordered  and  decreed  that  the  decree  of  the 
chancellor  be  reversed  and  the  contract  set  aside.  That  the 
complainants  do  deliver  up  to  the  defendant,  J.  F.  Bee,  the  negro 
woman  in  question,  and  that  they  do  account  to  him  for  her 
services  from  the  time  she  came  into  the  possession  of  the  com* 
plainant,  Mrs.  McCants.  And  that  the  defendant  do  pay  to 
the  complainants  the  legacy,  with  interest  thereon  from  the 
time  it  became  due,  deducting  therefrom  the  amount  which 
shall  be  found  due  for  the  services  of  the  n^gzo  woman.  And 
that  it  be  referred  to  the  master  to  adjust  the  accounts  between 
the  parties,  and  report  thereon  to  the  next  court  of  equity,  and 
that  the  defendant  do  pay  the  costs. 

Decree  reversed. 
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Tbustbi  DBALDra  with  Cbstui  qui  Trust  or  Reijltiok  to  Trubi 
EsTATK — Ckmrts  of  equity  regard  with  great  distnut  all  tnuuactioiia  betweea 
trustees  and  beneficiaries,  in  relation  to  the  trust  property,  and  sach  tranaae- 
tions  will  not  be  approved  or  sostained,  nnless  upon  the  clearest  proof  of  their 
perfect  fairness  in  all  respects.  The  general  rule  is  thiit  a  trostee  is  disabled 
from  pnrchasing  the  trost  property,  whether  it  be  real  or  personal;  whether  the 
parchaae  be  made  in  the  trostee's  own  name,  or  in  the  name  of  another  for  him, 
by  private  contract,  or  at  public  auction;  from  himself  as  the  single  trustee^ 
or  with  the  sanction  of  his  oo-tmstees:  Lewin  on  Trusts,  460.  For  "  no 
party  can  be  permitted  to  purchase  an  interest  where  he  has  a  duty  to  per- 
form that  is  inconsistent  with  the  character  of  purchaser:*'  Torrtif  v.  Bank  iff 
Orleans,  9  Paige,  649;  ffiU  v.  Frazier,  22  Pa.  St.  320;  Miekoud  v.  Ohrod, 
4  How.  (N.  S. )  603;  Bicketts  v.  Montgmnery,  15  Md.  46;  Hoitt  ▼.  WM,  36  N. 
H.  158;  RMnns  y.  Butler,  24  IlL  387;  Overton  ▼.  CoIUm,  1  Head,  251;  Amem 
▼.  PoH  Burm  L.  D,  <£;  B,  Co,,  11  Mich.  139;  Moor^  y.  Hilton,  12  Ltdgfa,  1; 
Orider  v.  Payne,  9  Dana,  188;  Van  Eppt  y.  Van  Eppa,  9  Paige,  237;  Wixn  y. 
Dillon,  27  Miss.  494;  Caaey  y.  Caaey,  14  HL  112;  Jamison  y.  Qlaseaek,  29  Mo. 
191;  Van  Dyke  v.  Johns,  12  Am.  Dec.  76,  and  note;  Dams  y.  ^tmpeoii,  0  Id. 
600;  Idngstack  y.  Harding,  7  Id.  669;  Dorsey  y.  Dorsey,  6  Id.  506.  And  some 
authorities  go  so  far  as  to  hold  that  purchases  of  trust  property,  especially 
such  as  are  made  by  the  trustee  from  himself,  are  yoid.  In  Morse  y.  BoyeU, 
12  Yes.  355,  Lord  Chancellor  Krskine  said:  "To  that  class  of  cases  I  shall 
add  the  case  of  a  trustee  selling  to  himself.  Without  any  consideration  of 
fraud,  or  looking  beyond  the  relation  of  the  parties,  that  contract  is  yoid:** 
Michoud  y.  Oirod,  4  How.  (N.  S.)  603;  MaHin  y.  Wyneoop,  12  Ind.  26a 
And  other  decisions  hold  that  trustees  in  such  oases  are  absolutely  prohibited 
from  becoming  purchasers:  Ex  Parte  Bennett,  10  Ves.  381;  Monroe  y.  Allair, 
2  Cai  Gas.  in  Error,  183;  North  Baltimore  Bdg.  Assn.  y.  Caldwell,  25  Md. 
420;  Koms  y.  Shc^fer,  27  Id.  83;  Wright  y.  Campbell,  27  Ark.  637.  It  is 
possible  that  the  judges,  in  the  authorities  cited  aboye,  haye,  owing  to  cir- 
cumstances connected  with  the  particular  cases  before  them,  stated  the  rule 
somewhat  too  strongly.  The  great  preponderance  of  authority  is  certainly  in 
fayor  of  regarding  purchases  made  by  the  trustee  of  the  trust  property  yoid- 
able,  and  not  absolutely  yoid:  Ives  y.  Ashley,  97  Mass.  198;  Davone  y.  Aw 
ning,  2  Johns.  Ch.  252;  Mercer  y.  Newson,  23  Ga.  151;  Torrey  y.  Bank  qf 
Orleans,  9  Paige,  649;  ffawley  y.  Cramer,  4  Cow.  718;  Thorp  y.  McCuOatm,  1 
Gilm.  614;  Boyd  y.  Blankman,  29  CaL  19;  Dunlap  r.  Mitchell,  10  Ohic^  117; 
Painter  y.  Henderson,  7  Pa.  St.  50;  and  the  American  editors  of  leading  caaea 
in  equity  say:  "  It  is  well  settled  that  a  purchase  by  a  trustee  at  his  own  sale 
is  yoidable,  not  yoid,  and  may  be  ratified  by  the  cestui  que  trusti'*  1  Leading 
Cas.  inEq.,  pt.  2,  p.  83a 

The  rule  deduoible  from  the  authorities  carefully  considered  seems  to  be 
this,  that  equity  will  not  permit  the  trustee  to  deal  with  the  trust  property, 
except  for  the  benefit  of  the  cestui  que  trust,  or  beneficiary,  and  the  latter  is 
entitled,  as  a  matter  of  right,  to  come  into  a  court  of  equity  and  haye  the 
transaction  set  aside  without  being  bound  to  show  that  the  trustee  made  e 
bargain  adyantageous  to  himself:  Boynton  y.  Brastow,  53  Me.  362;  fStaats  y. 
Bergen,  17  N.  J.  Eq.  554;  Davone  y.  Fanning,  2  Johns.  Ch.  252;  Sb  parte 
Bennett,  10  Ves.  393.  And  "a  trustee  may  buy  from  the  cestui  que  trust, 
proyided  there  is  a  distinct  and  clear  contract,  ascertained  to  be  such  after  a 
jealous  and  scrupulous  examination  of  all  the  circumstances,  proyiding  that 
the  cestui  que  trust  intended  the  trustee  should  buy;  and  there  is  no  fraud, 
bo  concealment,  no  adyantage  taken  by  the  trustee  of  information  acquired 
by  him  in  the  character  of  trustee:*'  Coles  y.  Trecothick,  9  Ves.  234;  Foar  v. 
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Afaekreth,  2  Bro.  C.  C.  400;  Brackenritlge  v.  HoUand,  2  Blackf.  377;  Far- 
nam  r.  Brooks,  9  Pick.  212;  Perry  on  Tmsts,  sec.  195.  But  the  burden  of 
proof  ii  apon  the  tnutee  to  show  that  the  transaction  is  free  from  all  taint  or 
snspicion  of  anfaimess,  and  in  all  respects  advantageons  to  the  beneficiary: 
Perry  on  Trosts,  sec.  194;  SoUee  v.  Crqft,  7  Rich.  Eq.  34;  lAtehJUld  v.  Cud- 
vforik,  15  Pick.  23;  Ci^M  y.  Ruffin,  4  Coldw.  487;  Pairo  v.  Vickfry,  37  Md. 
467;  Lowther  ▼.  Lwother,  13  Yes.  95;  CroukiU  ▼.  Bowers,  32  Beav.  86» 
Pooley  Y.  QuiUer,  2  De  Q.  &  J.  327;  Spnng  v.  Pride,  10  Jnr.  (N.  S.)  646; 
Hawley  ▼.  Cramer,  4  Cow.  717;  Freeman  y.  Hartoood,  49 Me.  195;  Story  Eq., 
■eo.  321,  322;  Hill  on  Trostees,  247. 

In  8mUh  y.  Tovmsend,  27  Md.  368,  the  court  say:  ''In  order  to  snpport  a 
porchase  of  a  tnutee  from  a  eestui  que  trust,  it  most  appear  that  the  trastee 
has  thoroughly  diyeeted  himself  of  that  character  in  the  transaction,  and 
entered  into  a  new  and  distinct  contract  with  the  ces^  que  trust,  that  person 
haying  the  fullest  information  on  eyery  subject:"  Lewin  on  Trusts,  463. 

"  It  is  thus  seen  that  the  rule  against  purchasing  by  trustees  of  the  cestui 
que  trust,  amounts  almoet  to  prohibition:"  Perry  on  Trusts,  sec.  197.  And 
Lord  Eldon  said,  in  Coles  y.  TreeothieL'  '*!  admit  it  is  a  difficult  case  to  make 
out  whereyer  it  is  contended  the  exception  preyails."  In  that  esse  the  ben- 
eficiary took  the  whole  management  of  the  sale,  approyed  the  auctioneer, 
made  suryeys,  settled  the  plan  of  sale,  fixed  the  price,  had  a  perfect  knowl- 
edge of  the  property,  and  then,  by  an  agent,  but  with  his  own  personal  con- 
sent, bought  in  to  one  of  the  trustees  acting  as  agent  for  another,  and  Lord 
Eldon  decreed  the  agreement  to  be  specifically  performed.  In  Morse  y. 
Royal,  12  Yes.  355,  the  cestui  que  trusi  had  urged  the  purchase  upon  the 
trustee,  who  at  finrt  expressed  an  unwillingness,  but  afterwards  agreed  to  the 
terms,  and  the  sale  was  supported.  In  ClarJse  y.  SwaUe,  2  Eden,  134,  the 
trustee  had  endeayored  in  yain  to  sell  and  then  bought  himself  of  the  cestui 
que  trustt  at  a  fair  and  adequate  price;  and  the  lord  chancellor  said  that  al- 
though he  did  not  like  the  circumstance  of  a  trustee  dealing  with  the  eeUui 
que  trust,  upon  the  whole  he  did  not  see  any  principle  upon  which  he  could 
set  the  transaction  aside:  See,  also,  BueU  y.  BuMi^ham,  16  Iowa,  284. 

Gms  iROic  Cbstxti  qitb  Tbubt  to  Tbustee. — Courts  of  equity  are,  if 
possibley  still  more  watchful  to  preyent  a  trustee  from  taking  adyantage  of 
hia  position  to  obtain  from  his  cestui  que  trust  any  gift  or  reward  for  past 
seryioe  performed:  Hunter  r.  Atkins,  2  MyL  &  K.  135;  Hylton  y.  Hylton,  2 
Yes.  sen.  549;  Haieh  y.  Batch,  9  Yes.  296. 

Who  mat  Ayoid  Yoidablb  Aois  ov  TRuanEBS.— The  eestui  que  trust  may 
ratify  the  transactions  of  the  trustee  in  relation  to  the  trust  property:  Dun* 
ksp  y.  Mitchell,  10  Ohio,  117;  Beeson  y.  Beeson,  9  Pa.  St  279;  Morse  y.  Royal, 
12  Yes.  855;  and  he  alone  can  ayoid  them:  Lareo  y.  Casaneuava,  30  CaL  560; 
Price  V.  Ckgkom^  21  Ind.  80;  Thorp  y.  McOulkm,  1  Gilm.  614;  Wilson  y. 
Trosqf,  14  Am.  Deo.  45& 


Smith  v.  Tunno. 

[1  MoOoBD's  Ob.,  448.] 

Tbm  BxLAXioiraHip  SuBsxarmia  between  the  Joint  Obuoob8  ov  ▲  Bond 
is  a  matter  wholly  extraneous  to  the  written  contract,  and  parol  eyi- 
dence  is  therefore  admissible  to  prove  it. 

The  Pastt  who  BscEiyES  the  Benefit  from  the  contract,  and  makes  the 
payments  and  all  arrangements  in  reference  to  it,  is  the  principaL 
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Subrogation  or  Subett  to  Rights  or  Obugke.— A  surety  Ium  a  right  to 

be  subrogated  to  all  the  securities  whioh  the  obligee  has. 
Eelbabb  or  SiTBxrY, — If  the  obligee  releasee  any  of  his  securities,  or  eDten 

into  a  new  contract  with  the  principal,  by  which  the  terms  of  the  original 

oontract  are  varied,  without  the  knowledge  or  consent  of  the  sorety,  he 

will  be  discharged  from  his  liability. 
An  AssiGNiB  IS  Bound  by  the  acts  of  his  assignor. 
Mbbb  Forbbaiulnob  to  Sub  or  to  demand  payment  will  not  discharge  the 

surety  in  a  bond. 
A  MoDincATiON  or  an  Existing  Ck>NTBAcrr  may  be  made  by  the  parties 

thereto  on  any  new  consideration,  and  such  new  contract  eztingoishea 

the  old. 

Bill  prajring  to  be  released  as  surety  in  certain  bonds. 
Oampbell  purchased  certain  lands  at  a  master's  sale,  and  the 
bonds  set  forth  in  the  bill  were  signed  by  him  and  W.  L.  Smith, 
the  complainant's  testator,  and  given  to  GKhbes,  the  master, 
for  the  purchase.  On  the  face  of  the  bonds,  both  Campbell 
and  Smith  appeared  to  be  principals;  but  it  appeared  that 
Campbell  was  the  purchaser,  the  titles  of  the  property  were 
made  to  him  only,  and  he  had  the  exclusive  benefit  of  it. 
Smith  never  pretended  to  have  any  interest  in  the  property, 
and  the  bill  stated  that  he  signed  merely  as  a  surety.  The  bill 
further  alleged  that  Campbell  applied  to  Smith  to  become  his 
surety  in  the  bonds,  which  he  declined  to  do  until  assured  bjr 
the  master  that  his  signing  the  bonds  was  mere  matter  of  form, 
as  the  whole  of  the  property  purchased  was  by  the  terms  of 
the  sale  to  be  mortgaged  to  the  master  to  secure  their  payment, 
and  that  titles  could  not  be  given,  pursuant  to  the  conditions 
of  the  sale,  until  the  mortgage  was  given.  The  bill  was  filed 
against  Tunno  and  Davidson,  survivor  of  Simpson  and  David- 
son, who  held  the  bonds  by  assignment.  The  statements  of 
the  bill  were  supported,  in  a  matiarial  part,  by  the  fact  that  the 
property  purchased  was  to  be  mortgaged,  the  master  having* 
stated  in  the  conditions  of  sale  made  in  1792,  that  '*  good  per- 
sonal security,  or  other  adequate  securities,  with  mortgagee  of 
the  property  purchased,  will  be  required."  In  1794,  James 
Smith,  who  then  held  the  bonds  as  assignee,  made  a  new  con- 
tract with  Campbell,  without  the  knowledge  of  W.  L.  Smith, 
consolidating  the  principal  and  interest,  and  extending  the 
time  of  payment.  The  chancellor  released  Smith  from  the 
bonds,  and  perpetually  enjoined  the  defendants  from  proceed* 
ing  to  recover  on  them,  and  the  defendants  appealed. 

Daw9on  and  PeUigrew^  for  the  appellants.  The  defendant 
was  an  innocent  purchaser  without  notice,  that  a  mortgage 
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quired  by  the  terms  of  the  sale  was  not  given,  and  that  Smith 
was  only  a  surety.  By  the  terms  of  the  bond  he  is  a  principal, 
and  mere  presumptions  arising  from  the  fact  that  the  lands 
were  bid  off  by  Oampbeli,  and  the  titles  made  to  him,  ought 
not  to  be  admitted  to  control  them.  The  omission  to  take  the 
mortgage  was  the  act  of  Qibbes,  and  the  neglect  of  Smith,  who 
could  have  insisted  on  it.  There  is  no  evidence  in  this  case  that 
the  contract  was  varied  without  the  privity  of  the  surety;  at 
most,  the  agreement  to  vary  it  was  only  verbal,  and  not  bind- 
ing. A  contract  by  specialty  can  not  be  extinguished  by  a 
parol  contract;  nor  can  one  contract  extinguish  another  of  the 
same  kind.  Smith  was  in  fault  because  he  did  not  call  on  the 
creditor  to  proceed  to  the  collection  of  his  debt.  The  parol 
agreement  could  not  have  stood  in  the  way  of  his  doing  this. 
Even  admitting  the  agreement  proved  it  could  not  avail  as  a 
defense,  for  it  was  usurious,  and  therefore  void.  The  interest 
on  the  bonds  was  payable  annually,  and  the  law  of  the  court 
allows  interest  on  interest  without  the  aid  of  the  new  contract. 
It  was,  therefore,  without  consideration  and  void. 

loomer,  for  appellee.  Both  the  report  and  the  testimony  of 
the  master  show  that  Smith  was  only  a  surety.  So  does  the 
fact  that  James  Smith  treated  with  Campbell  alone  for  further 
time  to  pay  the  bonds.  The  test  to  apply  in  determining 
whether  one  is  principal  or  surety  is,  did  he  derive  benefit  from 
the  venture?  If  he  did  not,  he  is  a  surety  only.  When  the  pay- 
ments are  paid  by  one  of  several  obligors,  and  all  arrangements 
are  made  with  him,  it  is  an  evidence  that  he  is  the  principal. 
The  assignee  of  a  chose  in  action  not  negotiable,  takes  it  sub- 
ject to  all  the  equities  to  which  it  would  have  been  subject  in 
the  hands  of  the  assignor.  A  surety  has  a  right  to  be  subro- 
gated to  the  securities  of  the  creditor.  Changing  the  contract 
discharges  the  surety.  The  terms  of  the  contract  were,  in  this 
case,  varied  by  a  new  contract  in  writing.  But  admitting  that  the 
new  agreement  was  but  verbal,  it  would  have  been  a  bar  to  an 
action  brought  on  the  bond  before  the  end  of  the  time  limited. 
A  new  contract  discharges  the  surety. 

By  Court,  Johhson,  J.  The  grounds  of  the  motion  may  be 
resolved  into  the  following  propositions: 

1.  Whether  parol  evidence  is  admissible  to  prove  that  W.  L. 
Smith  was  or  was  not  a  surety  and  not  the  principal  debtor; 

2.  Whether  the  evidence  proved  the  fact; 

8.  Whether  the  neglect  on  the  part  of  GKbbes  to  take  the 
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moTtgagOy  aooording  to  the  terms  of  sale,  did  not  discharge  tha 
Btirety; 

4.  Whether  the  contract  entered  into  between  James  Smith, 
the  holder  of  the  bond,  in  1794,  and  Campbell,  for  further  time 
of  payment,  did  not  discharge  the  sareiy. 

It  is  a  matter  of  common  notoriety  that  contracts  of  this 
nature  do  not  usually  distinguish  between  the  principal  and  the 
surety,  and  that  it  may  and  must  be  proTcd  by  parol  is  a  con- 
clusion which  necessarily  arises  out  of  the  numerous  cases 
growing  out  of  them,  especially  those  where  a  recovery  over  is 
sought  by  the  surety  against  the  principal,  and  by  the  numerous 
rules  of  law  which  regulate  their  respective  rights.  And  I  take 
the  principle  to  be  that  the  relationship  which  subsists  be- 
tween the  joint  obligors  is  a  matter  wholly  extrinsic  of  the 
written  contract,  and  may  therefore  be  proved  by  parol  without 
any  violation  of  the  rule  which  prohibits  the  introduction  of 
parol  evidence  to  contradict  or  vary  a  written  agreement. 

The  mode  of  distinguishing  between  a  principal  and  a  suretj 
is  by  inquiring  whether  he  who  claims  to  stand^n  relation  of 
security  did  or  did  not  derive  a  benefit  from  the  contract,  and 
the  proof  of  it  may  be  deduced  from  the  drcumstanoe,  and  that  all 
the  payments  and  all  the  arrangements  relative  to  it  were  made 
by  one  of  several  co-obligors:  2  Cai.  Cas.  29;  2  Desau.  546;  7 
Johns.  337.  And  testing  this  case  by  this  rule,  it  is  proved  to  a 
demonstration  that  W.  L.  Smith  stood  only  in  relation  of  a 
surety.  The  report  of  the  sales  made  by  Gibbes,  the  obligee, 
places  him  in  that  situation.  He  derives  no  interest  from  the 
contract.  The  holders  of  the  bond  treated  with  Campbell  ex- 
clusively on  the  subject,  which  puts  the  matter  beyond  anj 
rational  doubt. 

The  right  of  a  surety  to  be  subrogated  to  all  the  securitiea 
which  the  obligee  has,  and  the  rule  that  the  surety  will  be  dis- 
charged if  he  releases  them,  are  abundantly  supported  by  the 
authorities  quoted  at  the  bar,  and  are  not  denied  by  the  oppo- 
site counsel.  But  whether  the  principle  can  be  extended  so  tar 
as  to  cover  the  neglect  of  Gibbes  to  take  a  mortgage,  which  was 
contemplated  by  the  terms  of  the  sale,  especially  under  the  cir- 
cumstances of  this  case,  may,  I  think,  well  be  doubted.  The  onlj 
circumstance  relied  on  to  show  that  a  mortgage  was  to  enter 
into  the  contract,  is  that  it  was  promulgated  as  a  condition  of 
the  sale,  and  it  is  obvious  that  Gibbes  did  not  contemplate  it 
otherwise  than  a  security  to  himself,  and  not  as  an  indemnity  to 
the  personal  security  that  the  purchaser  was  to  give.    He 
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might,  therefore,  without  any  violation  of  good  faith,  dispense 
with  it  if  he  was  satisfied  with  the  other  security,  unless  the 
surety  thought  proper  to  insist  on  it.  In  short,  the  terms  of 
the  sale  were  merely  proposals  whioh  the  contracting  parties 
were  at  liberty  to  vary  at  their  pleasure  at  any  time  before  the 
contract  was  consummated;  and  in  the  absence  of  any  proof, 
and  after  an  acquiescence  of  about  eighteen  years  on  the  part 
of  Smith,  the  surety,  I  think  it  a  reasonable  presumption  that 
it  was  so  understood  between  all  the  parties.  This  is,  however, 
a  question  of  some  importance,  and  as  it  is  not  necessary  to  the 
decision  of  the  case,  the  court  have  thought  proper  to  reserve  it. 

It  is  a  well  settled  rule  that  if  the  creditor  or  obligee  of  a  bond 
enters  into  any  new  bona  fide  contract  with  the  principal  debtor, 
whereby  the  terms  of  the  original  contract  are  varied  or  altered, 
without  the  pririty  or  consent  of  the  surety,  the  surety  will  be 
discharged  from  his  liability.  The  bill  states  that  in  1794, 
James  Smith,  who  then  held  the  bonds  as  assignee  of  Oibbes, 
the  obligee,  in  consideration  that  Campbell,  the  principal 
debtor,  would  pay  promptly  twenty  pounds  on  each  of  the 
several  bonds,  and  consolidate  the  interest  then  due,  and 
thereby  make  an  increased  principal  which  would  carry  interest; 
agreed  that  he  would  give  time  for  payment  for  several  years 
beyond  the  time  fixed  by  the  bonds,  and  that  this  arrangement 
was  made  without  the  consent  of  complainants.  The  answer 
admits  that  such  a  contract  was  entered  into,  and  one  of  the 
defendant's  own  exhibits  shows  that  it  was  reduced  to  writing. 
The  counsel  for  the  defendant  do  not  controvert  the  rule,  but 
admitting  it  to  its  fullest  extent,  they  contend:  1.  That  the 
defendant  is  an  innocent  assignee  without  notice,  and  can  not 
be  affected  by  any  act  done  by  an  intermediate  holder;  2.  That 
to  discharge  the  surety,  the  act  done  by  the  creditor  must  be 
such  as  would  be  obligatory  on  himself;  and  that,  admitting 
the  existence  of  the  contract,  it  was  without  consideration,  and 
amounted  to  no  more  than  a  forbearance  to  sue,  which  would 
not  discharge  the  surety. 

At  common  law  the  assignee  of  a  bond  could  not  sue  in  his 
own  name.  He  was,  therefore,  compelled  to  sue  in  the  name 
of  the  original  obligee,  and  as  a  necessary  consequence  the  de* 
fendant  could  have  availed  himself  of  all  the  equity  which  he 
had  against  the  obligee.  And  the  act  of  1795,  which  makes  these 
instruments  assignable,  expressly  reserves  that  right  to  the  ob- 
ligor. The  transfer  of  the  bond  to  James  Smith  by  Oibbes 
constituted  him  the  unlimited  agent  of  Oibbes  in  relation  to 
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them.  He  would,  therefore,  have  been  bound  by  any  act  which 
he  might  have  done;  so  that  the  first  of  these  arguments  can 
not  prevail. 

The  argument  founded  on  a  want  of  consideration  to  support 
the  agreement  assumes,  on  the  authority  of  the  case  of  Oithe^ 
V.  Chisolm,  2  Nott  &  MoO.  38  [10  Am.  Dec.  680],  that  without 
that  agreement  the  interest  which  had  accrued  would  be  con- 
solidated into  pirincipal,  and  carry  interest;  and  that  the  pay* 
ment  of  twenty  pounds  could  only  be  regarded  as  a  payment 
pro  tanto.  In  the  case  of  King  v.  Baldwin,  2  Johns.  Gh.  654, 
all  the  cases  on  this  subject  are  collated  by  the  masterly  hand 
of  Chancellor  Kent,  and  from  them  it  is  clearly  deducible  that 
if  a  creditor  vaty  the  terms  of  the  agreement  with  the  principal, 
without  the  consent  of  the  surety,  the  latter  will  be  discharged. 
They  proceed  on  the  principle  that  the  surety  is  entitled,  on 
the  payment  of  the  debts  himself,  to  be  substituted  to  all  the 
rights  of  the  creditor  by  the  terms  of  the  original  contract, 
which  becomes  impossible  when  they  have  been  changed.  And 
in  the  application  of  this  rule,  numerous  oases  prove  that  mere 
forbearance  to  call  on  the  principal  debtor  for  payment  will  not 
discharge  the  surety,  for  the  obvious  reason  that  the  contract 
still  remains  the  same.  It  follows  then,  as  a  necessary  conse- 
quence, that  to  discharge  the  surety  the  agreement  to  vary  the 
terms  of  the  original  contract  must  be  such  as  to  be  binding  on 
the  creditor.  Such  an  agreement  must  therefore  possess  all 
the  ingredients  of  a  substantive,  independent,  original  con* 
tract.  But  for  the  purposes  of  this  case,  it  will  not  be  neces- 
sary to  enter  upon  the  nature  and  extent  of  the  consideration 
that  would  be  required  to  support  such  an  agreement.  The 
prompt  payment  of  twenty  pounds  on  each  of  the  bonds,  some 
of  which  were  not  then  due,  the  agreement  to  consolidate  the 
interest  with  the  principal,  and  the  reduction  of  the  agreement 
to  writing,  constituted  in  any  view  of  it  a  binding  contract  on 
James  Smith,  upon  which  both  himself  and  defendant  acted, 
and  which  both  kept  with  good  faith. 

It  has  been  further  insisted  that  a  contract  by  specialty  can 
not  be  extinguished  or  abrogated  by  parol,  and  hence  it  is  con- 
cluded that  whatever  might  have  been  the  terms  of  the  new 
contract,  Campbell's  liability  on  the  bond  was  unimpaired,  and 
that  the  transaction  only  amounted  to  a  forbearance  to  sue. 
This  application  of  the  rule  appears  to. me  to  be  too  refined  for 
practical  purposes.  When  there  are  several  contracts  having 
the  same  object  in  view,  that  which  furnishes  the  highest  evi« 
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deuce  of  it  is  to  be  preferred  for  the  most  obvious  reasons;  and 
as  no  contract  is  obligatoiy  which  has  not  some  consideration 
for  its  basis,  such  new  contract  without  it  would  be  void.  But 
that  the  parties  may,  upon  any  new  consideration,  make  any 
modification  of  an  existing  contract,  and  thereby  extinguish  it, 
is  a  legal  conclusion  which  admits  of  no  doubt.  For  these 
reasons  the  decree  of  the  circuit  court  is  affirmed,  and  the  ap- 
peal dismissed. 
Decree  affirmed. 

What  Wnj.  Dischabob  SuBxrr.— 49ee  Cope  ▼.  SmUh,  11  Am.  Dea  5S2; 
and  note,  589;  Huni  v.  Bridgham^  13  Id.  468»  pnd  note;  King  v.  Baldwin,  S 
Id.  413;  Commisaionen  v.  Bobb,  5  Id.  383;  Note  to  Peo]^  t.  Jcmten,  Id.  279; 
BuUer  t.  HamiUon,  2  Id.  692,  and  note;  Buchanan  t.  Bardky,  1  Id.  387,.  and 
note. 

SuBBOQATiOH  OF  SuBBTT.— See  Hoyts  ▼.  Ward,  S  Abl  Dea  B6i,  and  note; 
Cfrtager  t.  Brengkf  9  Id.  616w 


Miles  v.  Ebtdt. 

[1  HOOOBD'I,  Cb.,  SM.] 

Oobtbaoib  bbtwbbb  Attobhbt  and  CiiiBRT.^Tbe  law  will  not  pennit  an 
attorney  to  take  advantage  of  his  relations  with  his  client  to  make  a 
oontraot  in  ref erenoe  to  property  in  litigation  to  the  latter's  disadvantage. 

Ab  Attobmbt  abd  his  Cijbmt  are  not  under  any  legal  disabilities  to  ooa- 
trsct  with  each  other;  but  the  attorney  must  show  that  he  has  not  used 
his  influence  over  his  client  to  his  prejudice,  and  that  he  has  paid  a  fall 
and  fair  price. 

Bill  in  equity.  It  appeared  from  the  bill  and  answer,  and 
from  the  testimony  of  the  witnesses,  that  the  complainant. 
Miles,  employed  the  defendant,  Ervin,  as  his  attorney,  to  bring 
suit  against  Harper  for  a  tract  of  land  claimed  by  Miles,  upon 
which  Harper  had  trespassed.  The  defendant  advised  the  com- 
plainant that  his  title  was  good  against  Harper,  but  doubtful 
as  to  an  outstanding  title  supposed  to  exist  in  the  Alston  family. 
Miles  obtained  a  verdict  against  Harper,  from  which  the  latter 
appealed  to  the  constitutional  court.  While  the  appeal  was 
pending,  Oarloss  applied  to  Ervin  to  unite  vrith  him  in  purchas- 
ing the  land  in  question  from  Miles,  from  whom,  he  alleged,  it 
could  be  bought  low  if  he,  Ervin,  would  throw  cold  w^ter  on 
Miles's  title.  Ervin  agreed  to  join  in  the  purchase,  and  some 
little  time  after,  being  consulted  by  Miles,  he  again  advised 
him  that  his  title  was  good  as  against  Harper,  but  doubtful  as 
against  the  Alstons.    Miles  then  urged  him  to  attend  the  con- 
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fltitutional  oonrt  and  have  the  verdict  affixmed,  and  promised  to 
give  him  a  bale  of  cotton  for  his  serTices.  The  defendant  went 
to  Columbia  for  that  purpose.  Harper's  appeal  was  abandoned, 
being  struck  from  the  docket  without  argument.  While  Enin 
was  at  Columbia,  Carloss  offered  Miles  three  hundred  dollaiB 
for  the  land,  which,  after  some  negotiation,  was  accepted,  and 
conveyances  were  subsequent! j  made.  Carloss  sold  the  land  to 
Brown  for  two  thousand  five  hundred  dollars,  and  shortly  after 
gave  to  Ervin  Brown's  bond  for  nine  hundred  dollars,  as  hia 
share  of  the  profits  of  the  transaction.  Carloss  warranted  the 
title  to  Brown,  and  Ervin  contracted,  in  writing,  with  Carloas 
to  be  responsible  for  his  share  of  any  loss  or  damage  he  might 
sustain  by  reason  of  his  warranty.  Miles  refused  to  give  Ervin 
the  bale  of  cotton  which  he  had  promised  him;  and  Ervin  paid 
Carloss  fifty  dollars  in  part  payment  of  his  share  of  the  pur- 
chase-money paid  to  Miles.  The  chancellor  decreed  that  the 
defendant  deliver  up  the  bond  for  nine  hundred  dollars  to  the 
commissioner  of  the  court,  to  be  held  by  him  for  the  use  of 
Miles  until  he  secured,  to  the  commissioner's  satisfaction,  the 
defendant  against  the  effect  of  the  warranty  given  by  Carloea 
to  Brown,  on  which  Ervin  had  made  himself  liable  to  Carloss. 
From  this  decree  the  defendant  appealed. 

Miller^  for  the  appellant,  contended  that  the  rule  that  an 
attorney  can  not  buy  from  his  client,  does  not  apply  so  rigidljr 
to  a  mere  attorney  in  court,  who  has  no  power  to  sell;  and  that 
most  of  the  cases  in  which  the  general  rule  was  laid  down 
were  mere  agencies  to  sell.  He  cited  and  commented  upon 
Morse  v.  Royal^  12  Yes.  351;  Drapertf  Camp.  v.  Davis^  2  Atk. 
295;  Jeyes  v.  Oibaon,  6  Yes.  266;  McOuire  v.  MsOawen,  4  De- 
sau.  486. 

Evans,  contra. 

By  Court,  Johhson,  J.  The  court  concur  in  the  opinion  ex- 
pressed by  the  presiding  judge  as  to  the  liability  of  the  defend- 
ant, and  will  take  occasion  hereafter  to  express  the  reasons 
on  which  that  concurrence  is  founded. 

The  order  directing  that  Brown's  bond  should  be  delivered 
to  the  commissioner,  or  that  the  money  received  by  defendant 
should  be  paid  to  him  does  not,  and  could  not,  impose  on  the 
complainant  any  imperative  obligation  to  comply  with  the  terms 
on  which  it  is  to  be  transferred  to  him.  Inconvenience  and 
probable  loss  might  arise  to  the  defendant  if  the  complainant 
should  refuse  or  neglect  to  do  so.  and  no  possible  injury  can 
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salt  to  complainant  from  a  modification  of  the  decree  so  aa  to 
require  that  the  indemnity  contemplated  should  precede  the  de- 
liTery  of  the  bond  or  the  payment  of  the  money.  It  is,  there* 
fore,  ordered  and  decreed  that  on  the  complainant's  securing 
the  defendant,  to  the  satisfaction  of  the  commissioner,  against 
his  liability  on  the  warranty  title  executed  by  Carloss  to  Brown, 
and  on  his  liability  on  his  contract  with  Carloss,  that  the  de- 
fendant shall  forthwith  deliver  to  the  commissioner  Brown's 
bond  for  nine  hundred  dollars,  and  pay  over  to  him  what  money 
he  may  have  recovered  thereon,  if  any;  or  that  he  shall  pay 
the  amount  of  the  said  bond  to  the  commissioner  to  be  by  him 
delivered  and  paid  over  to  the  complainant. 

Jan.  1827.  Mr.  Justice  Johnson  afterwards  delivered  more 
at  large  the  following  opinion  of  the  court:  On  a  former  occa- 
sion this  court  expressed  its  concurrence  in  the  judgment  pro- 
nounced in  this  case  by  the  circuit  court,  but  not  entering  fully 
into  all  the  reasonings  on  which  that  judgment  is  founded,  it 
has  devolved  on  me  to  express  those  on  which  the  concurrence 
of  this  court  proceeds.  The  authorities  which  have  been  put 
in  requisition  have  left  a  gleaning  so  scanty  and  barren  that  the 
labor  of  collecting  them  would  not  be  compensated  by  any  lights 
they  might  throw  on  the  subject,  and  have  been  so  ably  and 
fully  digested  that  nothing  is  left  to  this  court  but  to  extract 
from  them  the  true  principles,  and  to  apply  it  to  the  case  under 
consideration. 

The  policy  of  the  law  is  clearly  opposed  to  contracts  between 
client  and  attorney  in  relation  to  property  in  litigation,  and  of 
which  the  latter  has  the  charge,  I  think  on  the  soundest  reasoning. 
The  value  of  the  property  we  know  depends  almost  exclusively 
on  the  certainty  of  the  title;  and  from  the  nature  of  his  profes- 
sion, the  attorney  is  supposed  to  be  more  competent  to  judge  of 
it  than  the  client.  To  discharge  the  duties  which  that  relation 
imposes,  his  client  must  commit  to  him  all  the  information  he 
possesses  on  the  subject.  That  relationship,  too,  begets  the  most 
unlimited  confidence,  for  without  it  the  client's  rights  are  en- 
dangered; and  to  permit  the  attorney  to  use  those  means  to  the 
prejudice  of  the  client  would  be  to  subject  him  to  what  is  aptly 
enough  termed  a  crushing  infiuence. 

The  true  rule  I  take  to  be  this,  that  the  law  vnll  not  permit 
an  attorney  to  avail  himself  of  the  circumstances  arising  out  of 
that  relation  to  make  a  contract  relative  to  the  property  in  liti- 
gation to  the  disadvantage  of  his  client.  But  I  do  not  think 
that  it  necessarily  follows  that  every  contract  between  persons 
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standing  in  tbis  relation^  and  abont  sach  a  sabjeet-matter  ia 
absolutely  Toid;  nor  do  I  think  that  such  a  oondosion  is  soa- 
tained  by  the  ctment  of  decisions.  Neither  of  the  parties  is 
supposed  to  be  subject  to  any  of  those  legal  personal  disabili- 
ties which  incapacitate  them  from  contracting,  and  prima  facie 
they  would  be  bound  by  their  contracts;  and  when  a  rule  of 
law  is  interposed  to  avoid,  or  to  enforce  its  fulfillment  if  it  is 
executory,  on  the  maxim  cesaante  ratume  cessal  ifma  lex,  we  are 
led  to  inquire  whether  the  case  is  within  the  reason  of  the  rule. 

In  this  inquiry  the  jealousy  with  which  the  law  views  such  a 
contract  is  ready  to  lend  its  aid  in  support  of  perhaps  trivial 
circumstances  tending  to  bring  the  case  within  the  rule.  But 
the  danger  to  which  the  client  is  exposed,  from  the  supposed 
influence  which  his  attorney  has  over  him,  is  the  reason  on 
which  it  proceeds;  and  the  inquiry  is,  whether  he  has  or  has 
not  used  it  to  his  prejudice;  and  if  it  should  appear  that  the 
client  was  as  well,  or  better,  advised  than  his  attorney  on  all 
matters  connected  with  the  contract  which,  without  disparage- 
ment to  the  profession,  does  frequently  happen,  and  has  re- 
ceived a  full  and  adequate  price,  where,  I  would  ask,  ia  the 
hardship  or  injustice  of  sustaining  such  a  contract,  although 
one  of  the  parties  should  capriciously  ask  to  be  absolved  from 
it?  Surely  there  is  none;  and  the  rule  never  could  have  been 
intended  to  operate  on  such  a  case.  This  view  of  the  subject 
is,  I  think,  fully  sustained  by  the  reasoning  of  Lord  Bedee- 
dale,  in  Cane  v.  Lord  AHen^  when,  in  sustaining  the  judgmeut 
of  the  court,  he  remarks  that  Cane,  the  attorney,  took  no  ad- 
vantage of  the  confidence  placed  in  him  by  Lord  Allen,  or  of 
any  superior  knowledge  of  the  value  of  the  estate  which  he 
acquired  as  agent.  And  also  by  that  of  Lord  Eldon,  who  in 
the  same  case  remarks  that  it  would  be  incumbent  on  the 
attorney  to  show  that  he  had  given  the  same  disinterested 
advice  that  he  would  have  done  if  the  contract  had  been  made 
with  another  party.  In  Harris  v.  Treemenheere,  15  Yes.  42,  it  ia 
said  that  an  attorney  may  purchase  from  his  client;  but  to  sup- 
port such  a  purchase  he  must  be  able  to  prove  that  he  paid  the 
full  amount  that  could  have  been  obtained  from  any  other 
person. 

With  respect  to  the  cases  on  which  the  opinion  of  the  chan- 
cellor appears  to  have  been  founded,  it  may  be  remarked  that 
although  from  the  generality  of  expression  it  is  to  be  inferred 
that  the  isolated  circumstance  of  the  contract  being  between 
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client  and  attorney  was  suffioient  to  avoid  it,  yet  it  will  be  seen 
upon  an  examination  of  the  cases  in  which  relief  has  been  given 
that  some  circumstances  entered  into  them  demoDstrating  the 
influence  which  the  relationship  between  the  parties  had  over 
the  contract,  famished  either  by  some  positive  act  of  fraud  or 
deducible  from  its  inequality.  I  conclude,  therefore,  that  all 
contracts  between  attorney  and  client,  iu  relation  to  the  prop- 
erty in  litigation,  are  not  necessarily  void  on  the  ground  of  that 
relationship;  but  that  to  render  it  so  it  must  appear  that  it  was 
used  to  the  prejudice  of  the  client.  As  a  matter  of  proof  it  is 
impossible  to  lay  down  any  rule  as  to  what  will  or  will  not  con- 
stitute sufficient  evidence  of  it.  It  may  consist  in  all  the 
variety  which  exists  between  the  most  glaring  and  dishonest 
frauds,  or  be  deduced  from  circumstances  found  in  the  twilight 
which  separates  them  from  perfect  fairness,  aided  by  the  sus- 
picion with  which  such  contracts  are  regarded.  These  obser- 
vations are  not  deemed  necessary  to  the  case  under  considera- 
iion«  but  were  rendered  so  by  a  shade  of  difference  between  the 
opinion  of  the  chancellor  who  tried  the  cause,  and  the  views 
taken  by  this  court,  and  to  fix  a  principle  which  is  involved  in 
some  difficulty. 

The  features  of  this  case  are,  if  the  evidence  is  to  be  credited, 
too  strongly  marked  to  admit  of  any  doubt  in  the  application 
of  the  principle.  The  defendant  did,  it  would  appear,  whilst 
his  client  was  ignorant  of  the  result  of  a  cause  in  which  the 
properly  was  in  litigation,  participate  in  a  contract  by  which 
the  client  parted  with  it  at  an  inadequate  price,  and  however 
disinterested  his  intentions  might  have  been  in  a  moral  point  of 
view,  as  a  legal  deduction  it  must  be  presumed  that  there  was 
some  cause  operating  on  his  mind;  and  in  the  absence  of  any 
other  it  will  be  referred  to  that  which  was  intended  to  be 
guarded  against  by  the  rule;  and  this  itself  would  be  decisive 
of  the  case.  But  if  the  witness  Carloss  is  to  be  believed,  there 
are  other  circumstances  which  ought  to  weigh.  For  although 
he  does  not  state  that  the  defendant  yielded  to  it,  he  does  say 
that  he  suffered  his  ear  to  be  polluted  with  the  degrading  pro- 
position to  throw  oold  water  on  his  client's  hopes. 

The  decretal  order  entered  at  the  last  court  has  not  been  car- 
ried into  execution,  and  the  possibility  that  the  plaintiff  may 
not  think  proper  to  give  the  security  required  as  a  condition 
precedent,  has  suggested  the  propriety  of  providing  for  that 
contingency;  nor  is  the  amount  secTired  by  defendant  on  ac- 
count of  the  sale  to  Brown,  either  in  cash  or  on  bond,  precisely 
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asoertained  by  the  decree.  The  defendant  has  also  advanced  a 
Bam  of  money  on  account  of  his  contract  with  Carloss,  and  the 
complainant  is  indebted  to  him  a  bale  of  cotton  by  contract,  ae 
a  fee  for  attending  to  the  case  against  Harper  in  the  consdta- 
tional  coart,  which  on  every  principle  of  equity  and  reciprocify 
he  is  entitled  to  have  refunded  and  paid.  But  the  propriety  of 
allowinff  him  a  compensation  for  any  services  he  may  render  as 
an  attorney  in  any  future  case  that  may  involve  the  title  to  the 
land  is  not  seen,  and  is  disallowed. 

It  is  therefore  ordered  and  decreed  that  the  commissiouer  do 
state  an  account  between  the  parties,  debiting  the  defendant 
with  the  amount  he  may  have  received  on  the  contract  for  the 
Bale  of  the  land  to  Brown,  and  what  may  remain  due,  and  credit 
him  with  the  amount  paid  on  his  contract  made  with  Carloss, 
and  the  value  of  the  bale  of  cotton;  and  that  if  the  complainant 
shall,  within  one  year  after  notice  of  the  account  so  to  be  stated 
enter  into  bond  with  sufficient  security  to  be  approved  by  the 
commissioner,  to  indemnify  and  save  the  defendant  harmless 
on  account  of  his  liability  on  his  contract  with  Carloss  to  share 
any  liability  to  which  Carloss  may  be  subject  on  his  warranty 
on  the  sale  to  Brown,  that  then  the  defendant  pay  to  the  com- 
plainant the  balance  that  may  appear  due  on  the  account  so  to 
be  stated,  either  in  cash  or  by  the  delivery  of  Brown's  bond  for 
the  purchase*money,  if  anything  be  still  due  and  owing  thereon. 
But  if  the  complainant  shall  fail  to  give  such  security  within 
the  time  aforesaid,  then  the  bill  to  stand  dismissed. 

Decree  affirmed. 

See  Siarr  v.  Vanderheyden,  6  Am.  Deo.  275. 


BussY  V.  MoKiE. 

[a  MoCOBD't  Gb.,  28.] 

Equttt  will  not  Entertain  Ju&isdiotion  merely  to  oonstrae  a  wilL 
Equitt  will  not  Entertain  Jurisdiction  of  a  cause  involving  the  title  to 
land,  where  no  diBooveiy  is  sought  nor  partition  asked,  nor  title  papen 
allied  to  be  in  the  defendant's  possession,  nor  other  ground  of  equity 
alleged. 

Bill  in  equity  to  obtain  the  construction  of  a  will,  under 
which  complainants  claimed  title  to  the  land  involved.  The 
bill  prayed  that  defendants  might  be  made  to  answer  whethet 
they  did  not  enter  upon  the  land  with  knowledge  of  the  will, 
for  an  accounting  of  the  increase  and  hire,  and  for  a  partition  of 
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the  premises  among  the  complainants.  An  objection  to  the 
jurisdiction  of  the  court  was  raised,  and  the  chancellor,  Desaus- 
sure,  dismissed  the  bill,#bnt  submitted  the  question  for  the 
opinion  of  this  court. 

BausheU  and  Ford,  for  the  complainants  and  appellants. 

Thompson,  contra. 

By  Court,  Noir,  J.  The  bill  in  this  case  contains  various 
matters  of  which  it  is  unnecessary  that  this  court  should  take 
any  notice,  as  the  only  question  submitted  to  our  consideration 
is  that  which  relates  to  the  land  in  the  possession  of  the  de- 
fendant McEie.  The  complainants  claim  as  devisees  under  the 
will  of  their  grandfather,  Joseph  Hightower,  and  the  whole  case  ' 
turns  upon  the  construction  of  his  will.  It  is  not  pretended 
that  the  defendant  has  any  title  deeds  in  his  possession,  which 
are  necessary  to  enable  complainants  to  sustain  an  action  at  law. 
No  discovery  is  sought;  no  ground  of  equity  is  alleged,  other 
than  that  the  construction  of  wills  is  a  matter  of  equity  juris- 
diction; but  a  court  of  law  is  as  competent  to  give  construc- 
tion to  a  will  as  a  court  of  equity.  It  is  said  that  the  court  has 
jurisdiction  in  all  cases  of  partition.  It  will  be  time  enough  to 
decide  that  question  when  the  case  shall  occur.  There  is  no 
question  in  this  case  respecting  partition.  The  complainants 
ask  for  the  whole  land,  and  not  for  a  part.  They  do  not  admit 
that  the  defendant  is  entitled  to  share  the  property  with  them. 
The  complainants  had  a  plain  and  adequate  remedy  at  law,  and 
the  bill  was,  therefore,  properly  dismissed. 

The  decree  of  the  chancellor  is,  therefore,  affirmed. 

Decree  affirmed. 


Gabrett  V.  Day. 

[2  KoOoBD't  Ob.,  27.J 

MnrxAKB  IN  A  FoBMSB  Dbcbee  is  not  conclusive  upon  the  same  parties  io  a 
sabeequent  action  where  the  point  to  which  the  mistake  referred  was  not 
in  litigation  between  the  parties  in  the  prior  cause. 

Bill  filed  by  John  Day  as  administrator  of  James  Day  against 
John  H.  Oarrett  as  administrator  of  Elizabeth  Day.  James  and 
Elizabeth  had  been  husband  and  wife.  Prior  to  their  marriage 
Elizabeth  had  been  appointed  administratrix  of  the  estate  of  a 
former  husband,  William  Hall,  deceased.  James  succeeded  to 
the  administration  in  right  of  his  wife,  but  died  before  he  had 
fully  administered.    Elizabeth  and  John  Day  were  appointed 
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his  administrators.  Elizabeth  soon  after  died,  and  an  aetion 
was  then  brought  hy  Gburrett  and  wife  and  the  other  children  of 
Hall,  against  John  Day,  James'  administrator,  for  their  distiibo- 
tiye  portions  of  Hall's  estate,  and  by  reason  of  a  mistske  of  fact, 
that  James  had  snrvived  his  wife  Elisabeth  one  third  of  her 
interest  in  Hall's,  her  father's  estate,  was  allowed  to  be  retained 
by  John  Day. 

The  present  bill  was  for  an  aoooonting  of  property  booght  by 
Elizabeth  at  a  sale  of  James  Day's  estate.  The  question  of 
John's  right  to  retain  the  sum  by  mistake  decreed  to  James  in 
the  former  proceeding  was  raised  and  decided  by  thechancell<nr 
against  Chmrett,  as  administrator  of  Elinbeth;  wherenpon  he 
appealed. 

Bausheli^  for  the  appellant. 

Butler  and  Thompson,  contra. 

By  Oourt,  Goloock,  J.  The  question  presented  for  our  de- 
termiDation  is,  whether  John  Day,  as  administrator  of  his 
brother's  estate,  shall  be  allowed  to  retain  in  his  hands  the  one 
ninth  of  William  Hall's  estate,  which  was  decreed  to  him  in  the 
decision  of  the  first  case,  on  a  mistaken  view  of  the  facts  of  that 
case.  That  the  facts  were  mistaken  admits  of  no  doubt.  It  is 
shown  to  the  court  by  John  Day  himself,  who  is  now  filing  a 
bill  against  John  H.  Garrett  as  the  administrator  of  Elisabeth 
Day,  to  account  for  property  purchased  by  her  at  the  sale  of  her 
husband,  James  Day's  estate,  and  in  the  decree  deliTered  by 
Judge  James  at  the  May  sitting  of  the  court  of  appeals  of  1823, 
he  states  expressly,  that  the  wife  died  before  the  husband. 

It  would  be  difficult  to  meet  the  justice  of  this  case  if  the 
parties  stood  before  us  in  the  same  situation  in  which  they  stood 
before  the  court  which  made  that  decree.  But  their  situations 
are  materially  changed,  and,  therefore,  I  think  justice  can  be 
done  without  any  violation  of  those  wholesome  and  well  estab- 
lished rules  by  which  parties  are  prevented  from  reinvestigating 
the  judicial  decisions  of  the  country.  John  Day  is  now  the 
applicant  to  this  court  to  compel  John  H.  Oarrett  to  do  equity; 
and  I  think  we  have  a  right  to  say,  '*  We  will  not  aid  you  without 
requiring  that  you  yourself  shall  also  do  justice.  It  is  true  that 
you  have  obtained  a  decree  for  one  ninth  of  William  Hall's 
estate;  but  you  show  us  that  it  was  improperly  obtained,  per- 
haps not  by  fraud,  but  clearly  by  a  mistake."  But  it  is  replied, 
the  mistake  might  have  been  rectified  by  the  present  defendants. 
They  rejoin,  "  It  was  not  incumbent  on  us  to  do  so  on  that 
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occasion;  for  we  were  then  asking  for  our  share  of  oar  father's 
estate,  but  now  we  are  asking  for  our  share  of  our  brother's. 
Then  we  received  all,  and  perhaps  more  than  we  were  entitled  to, 
as  our  portion  of  our  father's  estate.  We  had  nothing  to  com- 
plain of;  what  you  withheld  was  a  part  of  our  mother's  share  of 
her  husband's  estate,  which  we  were  not  then  claiming,  and 
which  could  not  haye  been  adjudged  to  us;  first,  because  it  was 
not  asked  for,  and  secondly,  because  no  administration  was 
granted  to  us  of  her  estate." 

It  is  contended  bj  the  complainant's  counsel  that  if  the  sum  be 
allowed  to  the  defendants,  it  will  be  reversing  the  decision  of 
the  former  court;  but  it  is  not  so  in  fact.  The  decree  stands, 
we  do  not  pretend  to  reverse  it.  We  sa^y  to  the  complainant, 
'*  You  have  obtained  a  decree  by  which  the  rights  of  one  not  be- 
fore the  court  were  affected.  That  which  you  claimed  for  your 
brother  was  your  sister's;  and  although  you  then  had  a  right  to 
withhold  it  from  the  defendants,  you  have  iio  such  right  now." 
To  illustrate  this  matter  further;  suppose  a  proper  view  of  the 
facts  had  been  taken  at  the  time  of  the  first  decision.  Hall  left 
some  children  and  a  widow;  the  children  were  entitled  to  two 
thirds  of  his  estate,  and  no  more.  And  this  was  the  only  ques- 
tion which  the  court  were  called  on  by  the  pleadings  to  decide. 
The  widow  was  entitled  to  one  third,  but  whether  James  Day, 
her  second  husband,  had  acquired  a  right  to  the  whole  or  only 
to  a  part  of  her  third,  was  not  a  question  made;  and  the  deter- 
mination on  that  point  was  gratuitous,  extra-judicial,  and  made 
on  a  mistaken  view  of  the  facts.  James  Day  had  not  so  re- 
duced to  possession  his  wife's  portion  of  her  first  husband's 
estate  as  to  be  entitled  to  any  part  of  it,  and  he  died  before  his 
wife;  so  that  her  rights  remain  as  though  she  had  never  been 
married  to  him.  Her  representatives  are  now  entitled  to  the 
third  of  their  father's  estate  which  belonged  to  their  mother; 
consequently,  the  sum  which  John  Day  retained  as  his  brother's 
is  now  the  property  of  the  defendants.  As  to  what  disposition 
the  administrator  may  make  of  the  property  which  may  come 
into  his  hands,  is  not  now  a  question  to  be  considered  by  the 
court. 

The  decree  of  the  chancellor  is  reversed,  and  the  accounts 
again  referred  to  the  commissioner,  to  be  adjusted  on  the  prin- 
ciples of  this  decree. 

Decree  reversed. 
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Thomas  v.  Sheppabd. 

(3  KoCOBD's  OR.,  M.] 

Eqihtablb  FBOTiBiosr  voR  THX  Wmc  will  be  decreed  where  the  Imebaad 
ceiorU  to  equity  to  obtun  poaaenion  of  hit  wife's  propertj;  hat  not 
where  he  has  had  poaaeadon  and  faaa  inonmberad  it,  will  equity  diain* 
camber  it,  and  aettle  it  on  the  wife. 

Bill  in  equity  seekiiig  to  enjoin  defendant  from  seizing  under 
ftn  execution  property  wbich  was  in  the  possession  of  Thonuw, 
in  right  of  his  wife,  and  against  which  Sheppard  was  proceed- 
ing under  a  judgment  confessed  by  Thomas  in  his  favor.  The 
note  on  which  judgment  had  been  confessed  was  given  as  the 
purchase-price  for  certain  negroes.  The  bill  alleged  fraud  in 
procuring  the  note  and  the  judgment,  and  sought  to  set  aside 
the  contract  on  the  ground  of  Thomas's  imbecility  of  intellect. 
The  second  position  was  not  sustained,  and  in  regard  to  the 
other ,  Thompson  y  (Chancellor,  ruled  that  fraud  had  not  been 
established,  but  decreed  that,  as  the  land  and  personal  prop- 
erty involved  had  been  derived  by  the  complainant  from  his 
wife,  a  young  and  inexperienced  girl,  all  the  realty  and  person- 
alty belonging  to  her  at  the  time  of  her  mairiage  and  now  in 
Thomas's  possession  be  settled  upon  her  in  trust,  and  that 
Sheppard  be  perpetually  enjoined  from  further  proceedings 
against  the  same,  at  law  or  in  equity.    Defendant  appealed. 

c/l  J.  CaJdweU,  for  the  appellant. 

O'lfeaU^  contra. 

By  Court,  Coloock,  J.  In  this  case,  the  court  concur  with 
the  chancellor  in  that  part  of  his  decree  by  which  he  refuses  to 
annul  the  contract  entered  into  between  the  complainant,  John 
Thomas,  and  the  defendant,  William  Sheppard.  It  does  not 
appear  that  Thomas  is  so  deficient  in  understanding  as  to  be 
incapable  of  making  a  contract;  and  the  circumstances  of  fraud 
and  imposition  stated  in  the  bill  are  positively  denied,  and  were 
not  supported  by  the  proof  adduced  by  the  complainant.  The 
bargain  was  an  injudicious  one,  and  the  consequences  will  be 
distressing;  but  that  is  not  a  ground  of  relief. 

The  decree,  however,  so  far  as  it  directs  a  settlement  of  the 
wife's  estate  on  her,  must  be  set  aside.  Where  a  husband's 
claim  to  his  wife's  property  must  be  asserted  by  suit  in 
equity,  if  there  be  no  agreement  between  them  previous 
to  marriage,  it  is  an  established  rule,  though,  as  some  have 
thought,  of  doubtful  policy,  that  the  husband  will  not  be  al- 
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lowed  to  obtain  the  possession  of  it,  -without  making  a  provis- 
ion for  her:  1  Madd.  Ch.  386;  1  Boper  on  Husband  and  Wife» 
256.  Bat  where  the  husband  is  in  the  actual  possession  of  the 
property,  and  has  even  imprudently  incumbered  it  with  judgf- 
ments  and  executions,  it  is  not  in  the  power  of  the  court  of 
chancery  to  rescue  it  from  these  legal  liens  of  his  creditors,  and 
settle  it  on  his  wife.  The  rule  which  is  laid  down  as  to  the  hus- 
band is  carried  so  far  as  to  apply  to  his  voluntary  assignee,  and 
even  to  a  purchaser  for  a  valuable  consideration  of  the  wife's 
interest  from  the  husband,  who  are  compelled  to  come  into  court 
to  assert  their  rights;  and  this,  I  think,  is  going  far  enough;  but 
it  will  be  remarked  that  it  is  not  interfering  with  vested  rights, 
with  those  liens  which  are  created  by  the  operation  of  the  law, 
acting  directly  on  the  property  in  the  possession  of  the  husband. 
The  court  says  to  these  claimants:  "  You  have  brought  no  other 
right  than  the  husband  would  have  had.  Had  he  applied,  we 
should  have  required  him  to  make  a  settlement,  and  we,  there 
fore,  require  you  to  do  the  same;  the  property  was  subject  to  this 
equitable  lieu."  And  such  is  the  first  case  referred  to  by  the 
eomplainant's  counsel,  Kenny  v.  Udale,  6  Johns.  Ch.  464,  in 
which  Chancellor  Kent  takes  a  most  extensive  view  of  the  whole 
subject,  and  refers  to  a  number  of  cases,  in  all  which,  it  will 
be  observed  that  the  aid  of  the  court  was  necessary  to  obtain 
the  right,  or  the  wife  was  a  ward  of  the  court,  or  the  property 
vested  in  trustees. 

The  counsel,  however,  have  referred  to  some  cases  which  do 
certainly  approach  nearer  to  the  present,  but  in  which  there  is  an 
obvious  ground  of  distinction.  I  say  some  cases,  though  they, 
in  fact,  are  the  same  cases.  The  same  complainant,  at  different 
times,  claims  the  protection  of  the  court  against  the  creditors 
or  assignees  of  her  husband.  The  first  is  Haviland  v.  Myers,  6 
Johns.  Ch.  26,  and  the  other,  Haviland  v.  Bloom  and  Myers,  Id.  178. 
In  these  cases,  the  wife  had  obtained,  as  is  stated  in  the  second 
case  very  fully,  a  divorce  from  bed  and  board,  and  the  court  is 
directed  in  such  cases,  by  the  statute  authorizing  divorces,  to 
make  orders  for  the  suitable  support  and  maintenance  of  the 
wife  and  children,  out  of  the  husband's  property;  but  he  having 
none,  the  property  which  came  to  the  wife  from  her  father  was 
settled  on  her.  In  the  first  case,  it  is  said  the  husband  had 
commenced  ejectments  to  recover  the  land,  and  was  seeking  to 
recover  her  personal  property.  And  in  both  cases  it  is  stated 
that  the  fact  of  the  husband's  having  abandoned  the  veife  was 
known.    Now,  although  a  lien  is  spoken  of  in  this  case  as  being 
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created  by  the  judgmenty  yet  it  is  elear  that  the  propeity  never 
was  in  the  poeseasion  of  the  hosbaQd,  and  the  attempt  to  levy 
was  after  the  decree  settling  the  pnrohase  on  the  wife.  In  page 
180,  the  chancellor  says: ''  This  decree  of  diyoroe  was  known  to 
each  of  the  defendants  before  they  caused  ezecations  on  jadg- 
ments  against  Haviland,  to  be  issued  and  levied  on  that  estate. 
This  is  understood  to  be  a  fact  admitted  by  their  answers."  So 
that  the  marital  rights  of  the  husband  were  destroyed  before  the 
levy.  It  is  expressly  said  by  all  the  writers  on  this  subject,  thai 
if  the  husband  has  acquired  the  possession  of  the  property  the 
court  will  not  interfere,  and  some  have  gone  so  far  as  to  say, 
can  Dot  interfere:  1  Madd.  Ch.  387;  Clancy  on  the  Bights  of 
Married  Women,  190.  Here  the  defendant  is  in  possession. 
It  is  said  he  entered  as  tenant  to  his  mother-in-law,  but  on  her 
death,  the  descent  was  cast  on  his  wife,  and  he  surely  was  no 
longer  tenant  under  the  lease. 

ETerything  which  relates  to  the  doctrine  of  supporting  this 
equitable  claim  of  the  wife  admonishes  us  as  to  the  caution 
necessary  in  the  applications  of  it.  When  we  inquire  into  its 
origin  we  are  informed  that  it  is  sufficient  to  know  that  it  is  a 
settled  rule  of  the  courts  of  equity,  and  that  it  has  been  acted 
upon  from  a  very  early  period.  Lord  Eldon  calls  it  "  a  mere 
creature  of  the  court,  founded  altogether  on  its  practice."  And 
it  is  said  no  one  who  looks  to  the  object  of  it,  and  obserres  its 
application,  can  doubt  that  it  has  introduced  a  wholesome  qual- 
ification of  the  common  law.  The  late  master  of  the  rolls.  Sir 
William  Grant,  in  the  case  of  Murray  v.  Elibank^  says:  ''With 
regard  to  this  equitable  right  which  a  married  woman  has  in 
this  court  to  a  provision  out  of  her  own  fortune  before  her  hus- 
band reduces  it  into  possession,  it  stands  upon  the  principal 
doctrine  of  this  court.  It  is  in  vain  to  attempt  by  general  rea- 
soning to  ascertain  the  extent  of  that  doctrine;  we  must  look  to 
the  practice  of  the  court  itself."  And  Lord  Hardwicke,  speak- 
ing of  it,  says:  **  That  it  resembles  the  paternal  care  which 
equity  exercises  for  their  benefit;  and  that  as  a  father  would 
not  have  married  his  daughter  without  insisting  on  some  provis- 
ion, so  equity,  which  stands  in  loco  parentis,  will  not  do  it;"  in 
which  language  there  is  discoverable  a  considerable  limitation 
to  the  exercise  of  the  power.  It  is  the  power  of  a  judicious 
parent. 

Now,  although  I  am  ready  to  acknowledge  that  the  exercise 
of  such  power  is  wise  and  proper,  and  that  it  may  be 

1.  lOTeikM. 
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ered  in  the  hands  of  the  court  as  a  wholesome  modificatiou  of 
the  common  law,  and  may  on  proper  occasions  be  well  applied 
to  the  relief  of  unfortunate  females,  yet  I  am  not  disposed  to 
become  a  knight-errant  in  their  cause. 

The  decree  is,  therefore,  reversed  so  far  as  it  directs  a  settle* 
ment  on  the  wife,  and  in  other  respects  affirmed. 

Decree  modified. 


MoDowell  t;.  Caldwell. 

[2  MoOOBD's  Cb.,  48.] 

Thb  SuBKrr  or  a  Ouaiidian  is  liable  for  xnoneys  in  the  guardian's  hands  at 
the  time  of  the  execution  of  the  bond,  though  received  previously,  as 
well  as  for  moneys  subsequently  collected. 

On  the  Bbxach  or  tbs  Condition  or  a  Bond,  the  penalty  becomes  a  debt 
by  specialty. 

What  was  intended  as  a  Gratuitt,  can  not  be  converted  into  a  demand. 
A  guardian  who  invites  his  minor  wards  to  live  with  him  gratuitously 
shall  not  be  permitted  to  charge  them  for  board.  For  clothing  and  other 
necessaries  furnished  them  he  may  be  reimbursed. 

A  Guardian  can  not  use  the  Capital  of  the  ward  for  his  subsistence  ex- 
cept under  peculiar  circumstances. 

A  Guardian  will  not  be  allowed  Interest  on  moneys  advanced  beyond 
his  ward's  income. 

A  Guardian  is  entitled  to  Reimbursement  for  expenditures  incurred  in 
proeecuting  a  claim  of  his  ward. 

The  Comfensation  or  a  Trustee  should  be  put  at  the  lowest  estimate  where 
the  transactions  of  the  trust  are  involved  in  obscurity,  which  might  have 
been  removed  by  a  proper  attention  to  duty. 

Bill  in  equity  filed  by  the  wards  of  one  William  Caldwell 
against  his  administratrix  and  his  surety,  praying  that  the 
amount  he  should  be  found  in  arrear  might  be  charged  against 
the  estate  as  a  bond  debt  and  paid  accordingly,  and  that  the 
surety  be  made  responsible  for  any  deficit.  The  facts  of  the 
case  sufficiently  appear  from  the  opinion. 

ffNeaU^  for  the  complainants  and  appellants, 

Durdap  and  J.  CcUdwell,  contra. 

By  Court,  Johnson,  J.  The  matters  of  law  arising  out  of  this 
case  will  be  considered  with  reference  to  the  following  points, 
without  regard  to  the  order  in  which  they  are  set  down  in  the 
brief.     They  are: 

1.  Whether  a  surety  to  a  guardianship  bond  is  liable  for 
funds  in  the  hands  of  the  guardian  at  the  time  the  bond  was 
executed; 
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2.  Assoming  that  the  estate  of  William  Caldwell,  the  de- 
ceased guardian,  is  insufficient  to  pay  all  his  debts;  whether  in 
marshaling  the  assets,  any  balance  that  may  be  found  dae  on 
the  settlement  of  his  accounts  as  guardian  is  to  rank  as  a  bond  or 
simple  contract; 

3.  Whether,  under  the  circumstances,  the  defendants  are  en- 
titled to  a  credit  on  account  of  the  subsistence  of  Charlotte  and 
Elizabeth  McDowell; 

4.  Whether  the  defendants  are  entitled  to  be  credited  on 
account  of  board  and  expenditures  for  clothing  and  tuition  of 
James  and  Alexander  McDowell  ascertained  by  a  conjectural 
estimate,  without  proof  of  actual  expenditure,  and  to  an 
amount  exceeding  their  annual  income. 

As  to  the  first  point,  it  was  satisfactorily  proved  that  Will- 
iam  Caldwell,  the  guardian,  in  the  interval  between  the  order 
for  his  appointment  and  his  entering  into  bond,  received  a  sum 
of  money  from  Harris  and  Bowen  in  part  payment  of  a  bond, 
and  the  decree  allows  it  as  a  charge  upon  his  estate,  but  not 
against  the  surety,  because  it  came  into  his  hands  before  the 
surety  was  bound;  and  these  circumstances  give  rise  to  the  first 
of  the  foregoing  propositions.  The  guardianship  was  general. 
It  committed  to  William  Caldwell  the  management  of  the 
whole  estate  of  his  wards,  and  his  bond  was  intended  as 
security  for  the  discharge  of  his  duty,  with  respect  to  the 
whole.  Of  this,  the  funds  in  his  hands  constituted  a  part. 
His  appointment  was  consummated  by  his  entering  into  bond, 
for  until  then  he  had  no  powers.  In  virtue  of  it  he  had  a  right  to 
detain  the  funds  in  his  hands,  and  on  every  principle  of  justice 
and  reason  the  bond  must  stand  as  a  security  for  the  manner  iu 
which  he  dispose  of  it.  The  sums  received  on  this  account 
must  be  charged  to  the  surety,  whether  they  were  received  be- 
fore or  after  the  execution  of  the  bond. 

Connected  with  this  matter  a  contest  has  arisen  whether  in 
point  of  fact  the  complainants  were  entitled  to  certain  sums 
received  by  tbeir  guardian  from  John  Collins  and  James  Blocker, 
and  on  account  of  land  sold  to  Drummond.  The  first  of  these 
only  is  allowed,  and  that  only  as  a  charge  upon  the  estate  of 
William  Caldwell,  and  not  against  the  surety.  Whether  Will- 
iam Caldwell  received  these  sums  as  agent  for  the  executors  cf 
Patrick  and  Alexander  McDowell,  or  on  account  of  his  wards, 
is  left  in  some  degree  doubtful  by  the  evidence;  nor  have  I 
been  able  to  distinguish  between  the  character  of  the  evidence 
in  relation  to  these  items,  nor  to  comprehend  fuUy  the  reasons 
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which  led  to  the  allowance  of  one  and  the  exclusion  of  the 
others;  and  under  these  circumstances  it  has  been  thought  most 
advisable  to  send  them  to  the  commissioner  for  further  evidence, 
with  directions  to  charge  them  to  the  account  of  the  guardian- 
ship bond,  until  they  should  be  found  to  have  been  received  on 
account  of  the  plaintiffs;  and  it  is  ordered  accordingly. 

As  to  the  second  ground,  by  the  common  law,  if  the  condition 
of  a  bond  was  broken,  whether  it  was  for  the  payment  of  money 
or  for  the  performance  of  covenants,  the  penalty  was  forfeited, 
and  became  a  debt  by  specialty;  and  although  equity  has  always 
relieved  against  it,  and  although  by  statute,  courts  of  law  are 
authorized  to  do  so,  yet  I  apprehend  that  the  legal  character  of 
the  debt  has  not  been  changed.  The  penalty  still  remains  a 
debt  by  specialty,  and  stands  as  a  security  for  whatever  may  be 
found  due  on  the  condition,  and  is  entitled  to  rank  as  such  in 
marshaling  the  estate  of  William  Caldwell. 

As  to  the  third  ground,  the  proof  is  very  conclusive  that  there 
was  no  intention  on  the  part  of  William  Caldwell  to  charge  his 
wards,  Charlotte  and  Elizabeth  McDowell,  with  board,  and  that 
it  was  so  understood  at  the  time  they  took  up  their  residence 
with  him.  The  relation  of  brother-in-law,  in  which  he  stood  to 
them,  the  well-known  liberality  of  his  feelings,  the  kind  atten- 
tions which  he  bestowed  on  them,  added  to  the  positive  evidence 
of  Mrs.  Caldwell,  establish  it  beyond  controversy.  Indeed,  the 
reasoning  both  of  the  chancellor  and  the  commissioner  indirectly 
admits  it,  and  a  forced  construction  has  evidently  been  resorted 
to  for  the  purpose  of  charging  them  with  it  as  a  relief  to  the 
surety,  John  Caldwell.  But  when  we  reason  that  it  is  unjust, 
that  a  principal  should  be  liberal  at  the  expense  of  his  surety, 
we  see  but  one  side  of  the  picture  of  this  case.  These  young 
ladies  had  been  invited  by  Major  Black  and  Mrs.  Watts,  their 
relations,  whose  respectability  and  ample  means  promised  all 
that  could  be  expected,  to  take  up  their  residence  with  them, 
free  of  any  expense  on  account  of  subsistence.  They  were 
seduced  by  this  offer  by  the  entreaties  of  a  sister;  and  the  assur- 
ances of  her  husband  that  he  would  accord  them  the  same  terms. 
To  charge  them  with  board  under  these  circumstances  would 
not  only  be  a  violation  of  the  rule  that  what  was  intended  as  a 
gratuity  shall  not  be  converted  into  a  demand,  but  it  would 
amount  to  positive  fraud.  It  has  been  further  urged  that  the 
invitation  could  not  have  contemplated  a  residence  so  protracted 
as  this  proved  to  be,  and  that  for  that  reason  it  should  be 
limited  to  one  year.     The  undertaking  was  voluntary,  and  im- 
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posdd  no  obligation  on  William  Caldwell  farther  than  that  it 
was  executed;  and  if  he  found  it  onerous,  he  might  at  any  time 
have  put  an  end  to  it,  but  until  he  did  so  the  original  conditions 
remained.  This  view  of  the  subject  is  not,  however,  intended 
to  exclude  any  demands  for  money  expended  for  clothing,  or 
other  necessaries  suited  to  their  condition  and  circumstances 
in  life;  for  these  they  are  clearly  accountable. 

With  respect  to  the  fourth  proposition,  the  facts  appear  to  be 
these:  The  complainant,  Alexander  McDowell,  and  his  deceased 
brother,  James  McDowell,  had  been  put  out.  apprentices  to 
trades,  but  on  funds  coming  into  the  hands  of  their  guardian, 
he  remoTcd  tbem  from  their  occupation  and  put  them  to  school. 
They  resided  with  the  guardian  a  part  of  the  time,  and  at  other 
times  were  boarded  abroad,  but  no  account  has  been  fur- 
nished of  the  actual  expenditures,  or  of  the  length  of  time 
they  were  boarded  abroad;  and  the  basis  of  the  charge  against 
them  is  by  probable  conjecture  as  to  what  would  be  tiie  expen- 
ses of  board,  tuition,  clothiDg,  etc.,  for  the  whole  length  of 
time.  It  is  a  well  settied  rule  that  the  guardian  is  not  entitied 
to  break  in  upon  the  capital  of  his  ward  for  his  subsistence,  ex- 
cept under  peculiar  circumstances,  which  do  not  enter  into  this 
case,  and  generally  it  is  limited  within  the  income.  Of  course 
there  could  not  be  a  balance  against  the  ward  at  the  end  of  the 
year,  on  which  interest  could  be  calculated;  and  fortius  reason, 
as  a  general  rule,  interest  is  not  allowable  on  a  balance  due  for 
subsistence.  The  liberality  of  the  complainants  in  consenting 
that  a  reasonable  allowance  should  be  made  for  the  board  of 
those  young  men,  without  regard  to  their  income,  has  relieved 
the  court  from  the  necessity  of  applying  these  principles  to  the 
case  further  than  is  applicable  to  interest  on  the  annual  ex- 
penditures. This,  for  the  reasons  before  mentioned,  cannot 
be  admitted,  and  the  account  for  their  board  and  subsistence 
will  be  retained,  expunging  the  interest  which  has  been  calcu- 
lated on  it. 

With  respect  to  the  matters  contained  in  the  seventh  ground 
of  the  complainant's  motion,  it  may  be  remarked  that  they  pre- 
sent a  proposition  too  clear  to  admit  of  any  doubt.  If  the  ex- 
penses of  the  suit  of  Black  ei  al.  v.  Junkin  were  incurred  in 
prosecuting  the  rights  of  the  complainants,  and  have  been  paid 
by  their  guardian,  he  is  entitled  to  be  credited  with  them,  and 
so  with  regard  to  the  expenses  on  account  of  the  lands  sold  to 
Drummond.  If  the  proceeds  of  this  sale  belonged  to  complain- 
ants, of  course  they  are  chargeable  with  the  expenses,  but  if 
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otherwise,  they  olearlj  are  not.  Whether  they  are  or  are  not 
entitled  to  this  fond  is  one  of  the  facts  referred  back  to  the 
oonunissioner,  and  their  liability  must  depend  on  the  determina- 
tion of  that  question. 

This  disposes  of  all  the  points  made  on  the  part  of  the  com- 
plainantSy  and  it  will  only  be  necessary  to  notice  very  briefly 
those  made  by  the  defendant.  The  first  ground  stated  in  his 
brief  is  disposed  of  in  considering  the  second  general  proposi- 
tion arising  out  of  the  complainants'  motion,  and  without 
abandoning  the  question  of  law  arising  out  of  his  second  ground. 
Mr.  John  Caldwell,  who  is  the  party  and  the  counsel  has  con- 
sented to  waive  it,  and  that  the  amount  charged  to  have  been 
received  from  Mr.  Cheves  shall  be  retained.  His  third  ground 
involves  a  question  of  fact  only,  and  for  that  reason  this  court 
would  reluctantly  interfere  with  it;  but  connected  with  it  is  the 
circumstance  that  no  accounts  have  been  kept  or  exhibited  as 
to  the  actual  expenditures;  and  if  a  person  who  stands  in  a 
fiduciary  relation  will  suffer  his  transactions  to  be  involved  in 
obscurity,  when  by  a  proper  attention  to  his  duly  and  the  inter- 
est of  his  cestui  que  trtisi  he  might  have  removed  it;  it  he  is  en- 
titled to  any  remuneration  it  furnishes  a  good  reason  for  put- 
ting it  on  the  lowest  estimate.  The  court  are  perfectly  satisfied 
with  the  deduction  made  by  the  chancellor  on  account  of  the 
board  of  the  young  men. 

It  is  therefore  ordered  that  this  case  be  referred  back  to  the 
commissioner  to  examine  into  the  matters  left  open  by  this  de- 
cree, and  to  state  an  account  between  the  parties  conformably 
to  the  principles  laid  down. 

Decree  modified. 


GOLEMAK  V.  ShELTON. 

[2  HoOoBD's  Oh.,  126.] 

nn  Lmr  on  Pxbsonal  Pbopbbtt  left  in  pledge  or  subject  to  ui  equitable 
liea,  may  be  enforoed  in  equity,  if  the  property  has  been  taken  by  the 
debtor  from  the  pledgee.  At  law  the  lien  incident  to  a  pledge  depends 
npon  possession. 

Bill  in  equity.  Shelton,  being  indebted,  pledged  a  negro 
with  the  creditor  to  work  out  the  debt;  he,  Shelton,  applied  to 
Coleman  to  advance  to  the  creditor  the  amount  of  the  debt,  and 
take  the  negro  on  the  same  terms.  This  was  done.  But  Shelton 
enticed  the  negro  from  Coleman's  possession,  and  threatened  to 
move  away  with  him.     The  bill  prayed  that  the  negro  might  be 
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fiold  for  the  amount  of  complainant's  demand,  and  that  defend* 
ant  be  restrained  from  departing  with  the  negro. 

Thompson,  ChanceUor,  dismissed  the  bill  for  want  of  jmiadio^ 

tion. 

Pearaon,  on  behalf  of  the  complainant,  appealed. 

By  Court,  Johnson,  J.  The  leading  object  of  tliis  bill  ia 
for  relief;  so  that  in  considering  the  question  of  jurisdic- 
tion, the  case  made  by  the  bill  will  be  exclusively  regarded, 
without  reference  to  the  matters  which  arise  out  of  the  answer. 
In  theory  the  law  provides  a  remedy  for  any  wrong  which  one 
man  can  inflict  upon  another,  and  a  branch  of  equity  jurisdic- 
tion, founded  on  this  theory,  has  grown  up  on  account  of  the 
inaptitude  of  the  proceedings  of  a  court  of  law  to  supply  a 
remedy  suited  to  the  precise  injury,  in  a  variety  of  instances; 
and  hence,  the  rule  that  equity  has  jurisdiction  in  aU  cases 
where  the  party  injured  has  not  a  complete  and  adequate  rem- 
edy at  law. 

There  can  be  no  doubt  that,  by  the  terms  of  the  contract  set 
out  in  the  bill,  the  complainant  had  a  right  to  the  possession, 
and  a  lien  on  the  negro  for  the  amount  advanced;  but  it  is  con- 
tended, in  opposition  to  this  motion,  that  the  complainant  has 
a  complete  and  adequate  remedy  by  an  action  of  assumpsit,  or 
trover,  or  detinue,  and  that  therefore  this  court  can  not  enter- 
tain jurisdiction  of  the  cause.  It  is  amongst  the  peculiar  in- 
cidents attached  to  a  pledge  or  pawn,  that  the  lien  created  by 
it  depends  on  the  possession  of  the  thing  pavnied  or  pledged, 
and  remains  so  long  as  the  possession  continues  and  no  longer: 
1  East,  4;  7  Id.  5;  3  T.  B.  119;  4  Johns.  112.  Now,  it  is  veiy 
clear  that  neither  the  action  of  assumpsit  nor  trover  will  restore 
the  complainant  to  the  lien  to  which  he  is  entitled  by  the  terms 
of  the  contract,  and  of  which  he  has  been  deprived  by  the  act 
of  the  defendant.  A  recovery  would  place  him  on  the  footing 
of  a  general  creditor,  but  his  lien  is  gone;  and  in  the  event  of 
insolvency,  he  would  lose  his  remedy.  The  same  reasons  apply 
to  the  remedy  by  action  of  detinue,  if  that  action  can  be  main- 
tained; the  judgment  there  is  in  the  alternative,  either  for  the 
thing  in  specie  or  damages;  and  whether  this  would  or  would 
not  prove  adequate,  would  depend  on  contingencies,  abouv 
which  the  court  ought  not  to  drive  the  complainant  to  speculate, 
as  he  must  do  so  at  the  hazard  of  an  entire  loss  in  the  event  of 
insolvency,  which  is  positively  alleged  in  the  bill.  The  wrong 
complained  of  in  this  case  is,  that  the  complainant  haa  been. 
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by  the  act  of  the  defendant,  deprived  of  a  security  which  he 
held  under  a  contract  with  him  for  the  payment  of  a  debt. 
And  it  is  apparent  that  none  of  the  remedies  before  alluded  to 
are  calculated  to  restore  him  fully  to  his  rights;  nor  am  I  aware 
that  the  courts  of  law  furnish  any  that  will.  To  the  court  of 
equity  he  must  therefore  resort. 

I  have  not  been  able  to  fiod  any  case,  nor  has  any  been  cited 
at  the  bar,  which  can  be  regarded  as  directly  in  point.  The 
books  do,  however,  furnish  cases  which  bear,  I  think,  a  strong 
analogy.  The  case  of  Kruger  v.  WUcox,  Amb.  252,  is  of  this 
class.  There  Lord  Chancellor  Hardwicke  remarks,  that  he  had 
been  unable  to  find  any  case  at  law  where  a  factor,  who  had 
parted  with  the  possession  of  goods  on  which  he  had  a  lien, 
was  allowed  to  retain  it  where  the  goods  had  been  turned  into 
money;  but  he  adds:  ''  I  have  no  doubt  it  would  be  so  in  this 
court  if  the  goods  remained  in  specie;  nor  do  I  doubt  its  being 
BO  where  they  are  turned  into  money."  In  the  case.  Ex  parte 
Emery,  2  Yes.  sen.  674,  a  factor  was  held  to  retain  a  specific 
lien  on  goods,  although  he  had  parted  with  the  possession. 
Now,  although  the  question  of  jurisdiction  did  not  arise  in 
these  cases,  they  ascertain  rights  for  which  the  coarts  of  law 
furnish  no  adequate  remedy.  A  court  of  law  could  not  restore 
his  possession  and  lien  on  the  goods,  nor  follow  their  proceeds, 
when  converted  into  money,  and  consequently  equity  must, 
according  to  the  principle,  retain  it.  The  case  is  therefore  • 
ordered  back  to  the  chancellor  to  be  tried  on  its  merits. 

OoLCOGK,  J.,  dissented  without  assigning  reasona 
Decree  reversed. 


Smith  v.  Daihel. 

[2  KoCoBO's  Ob.,  148.] 

Equity  has  JusmDionoN  to  Esstrain  a  tenant  for  life  from  wasting  the 
property,  or  to  compel  him  to  give  security  to  have  the  pereooaltj  forth- 
coming at  the  termination  of  the  life  estate. 

Thb  Tenaivt  fob  Lin  is  a  Trustxb  for  those  in  remainder. 

A  PuBCHASXB  PBOM  A  Trttstbe,  with  knowledge  of  the  trust,  takes  subject 
to  the  trust. 

Thb  Tbust  icat  bb  Ebbobcbd  against  a  Pubghaskb  without  knowledge 
thereof,  where  he  still  retains  the  property  in  his  hands.  But  it  is 
otherwise  where  he  has  parted  with  the  property. 

A  Rkmaikdbb-man  can  hot  obtain  Sbcubitt  of  the  tenant  for  life  where 

there  is  no  danger  of  the  latter^s  insolvency,  nor  any  reason  to  fear  his 

departure  or  disposal  of  the  property. 
Am.  Dio.  Vol..  XVI— 41 
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Bills  m  Eqitttt  filed  by  a  pnrohaaer  for  purposet  of  specoUtion  ara  nol 
favored. 

Bill  in  equity  filed  to  obtain  seourity  from  defendant  for  the 
production  and  delivery  of  a  slave  upon  the  termination  of  a 
tenancy  for  Kfe  in  such  slave^  in  one  from  whom  the  defendant 
had  purchased.  The  complainants  were  the  remainder-men 
and  purchasers  under  them.  The  bill  alleged  that  defendant 
had  carried  off  the  negro  for  the  purpose  of  defeating  com- 
plainant's recovery.  The  chancellor,  Thompson,  decreed  that 
the  defendant  give  a  bond  with  security,  for  the  forthcoming  of 
the  negro  and  her  increase,  on  the  termination  of  the  life 
estate. 

Defendant  appealed. 

Henry  and  Earle,  for  the  appellants. 
A.  W.  ThompHon^  contra. 

By  Court,  Nott,  J.  I  have  no  doubt  of  the  power  of  the  court 
of  equity  to  restrain  a  tenant  for  life  from  committing  waste,  or 
to  require  him  to  give  security  to  have  personal  property  forth- 
coming at  the  termination  of  the  life  estate.  A  tenant  for  life 
is  considered  in  the  nature  of  a  trustee  for  those  in  remainder, 
and  the  court  may,  therefore,  take  all  the  necessary  steps  to 
prevent  or  restrain  an  abuse  of  his  trust.  And  when  a  person 
purchases,  with  a  knowledge  of  the  situation  of  the  property,  be 
'  takes  it  coupled  with  the  trust,  and  will  be  considered  as  stand- 
ing in  the  same  relation  to  the  party. 

But  it  is  not  even  alleged  in  this  case  that  the  defendant,  at  the 
time  he  made  the  purchase,  knew  that  the  vendor  had  only  a  life 
estate;  and  he  positively  denies  in  his  answer  that  he  had  any 
such  knowledge.  But,  nevertheless,  if  he  had  the  specific  prop- 
erty now  in  his  possession,  and  there  was  no  reason  to  appre- 
hend that  he  was  about  to  remove  it  out  of  the  limits  of  the  state, 
I  have  no  doubt  that,  even  in  that  case,  the  court  would  sub- 
ject the  defendant  to  such  terms  as  would  render  the  complain- 
ant secure;  but  the  defendant  in  his  answer  swears  that  he  had 
parted  with  the  property  long  before  the  bill  was  filed;  he  can 
not,  therefore,  be  required  to  give  security  to  produce  the  prop- 
erty itself,  and  that  is  all  the  complainant  requires.  The  decree, 
therefore,  goes  beyond  the  prayer  of  the  bill,  in  giving  to  the 
complainant  what  he  does  not  ask.  But  it  does  not  appear  to  me 
that  if  they  had  specifically  prayed  for  the  relief  which  has  now 
been  granted,  that  it  ought  to  have  been  allowed.  A  person 
who  has  purchased  a  life  estate  may  sell  it  again  unless  re- 
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strained  while  the  property  is  in  his  actual  possession;  and  he 
can  not  be  made  answerable  for  the  act  of  another  over  whom 
he  haB  no  control.  And  it  does  not  appear  to  me  that  he 
can  be  made  liable  for  property  which  thus  passes  through  his 
hands.  Bat  even  admitting  that  he  may  be  ultimately  liable,  still 
I  do  not  think  that  the  complainants  have  made  out  a  case  which 
entitles  them  to  the  relief  that  is  sought  for.  They  do  not  prcr 
tend  that  they  are  in  danger  of  suffering  by  the  insolvency 
of  the  defendant,  or  otherwise.  On  the  contrary,  they  state 
that  he  is  wealthy.  There  is  no  reason  to  apprehend  that  he  is 
about  to  remove  away,  or  dispose  of  his  property.  If  he  ia 
responsible  at  all  he  will  continue  to  be  so  when  their  right  ac- 
crues. Besides,  I  do  not  see  anything  in  this  case  to  entitle  the 
complainants  to  any  particular  favor.  Their  ancestor  in  the 
first  place  fraudulently  imposed  upon  this  defendant  in  the 
sale  of  the  property.  Thirty  years  have  elapsed  and  no  steps 
have  been  taken  to  compel  him  to  perform  his  trust;  and 
now  an  attempt  is  made  to  make  this  defendant  liable  for  his 
fraud.  And  it  is  further  to  be  remarked  that  the  bill  is  now  filed 
by  one  who  admits  that  he  has  purchased  upon  speculation,  and 
has  undertaken  to  maintain  the  suit  for  one  half  of  what  he  can 
recover.  I  do  not  think,  therefore,  that  he  comes  with  very 
strong  claims  upon  the  discretion  of  this  court,  to  afford  him 
this  extraordinary  remedy,  which  should  be  allowed  in  any  case 
with  extreme  caution.  I  am  of  opinion,  therefore,  that  the  de- 
cree ought  to  be  reversed. 

I  observe  that  the  bill  also  claims  a  discovery  and  prays  for 
the  perpetuation  of  testimony.  And  it  is  stated  that  there  is  an 
amended  answer  which  is  not  before  us.  Whether  those  matters 
furnish  any  ground  for  retaining  the  bill  I  do  not  know;  of 
that,  the  chancellor  must  judge.  If  they  do,  let  the  bill  be  re- 
tained until  those  questions  shall  be  disposed  of;  if  not,  let  it 
be  dismissed,  with  costs. 

Decree  reversed. 


Teague  v.  Dendy. 

[3  MoOOBD's  Ch.,  907.] 

Thb  SuBxnBS  ON  AN  ADMINISTRATION  BoND  mast  be  Kied  at  law;  Hhb 

remedy  against  them  iq  not  in  equity. 
An  Anbwxr  to  the  Merits  does  not  deprive  the  defendant  of  any  legal 

objection  inneted  on  in  the  answer. 
To  A  Bill  for  an  Account,  on  administrator  whose  letters  had  been 

yoked,  n^iy  show  that  he  had  fully  settled  with  his  sacoessor. 
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DnrnuBums'  Biobts  abs  Qoterzibd  by  the  aUto  of  thingi  exittiiig  at 
the  uioettor's  death. 

Adxuhstbatobs  should  CoivYnrB  thx  MAnrmr  avcb  of  the  childien  to  the 
inoome  of  the  estate;  nor  should  they  exoeed  it^  except  in  eases  of  neoes 
sity,  upon  application  to  the  coart 

Mods  or  Caloctlatino  Intbbxst  on  funds  reoeiyed  in  the  course  of  adminis- 
tration. 

Abmziosibator  will  not  bi  Allowxd  EzFENsn  inenrred  in  the  ordinaiy 
course  of  administration;  for  expenditures  made  in  procuring  serrioss 
which  the  administrator  could  not  be  supposed  competent  to  render,  he 
will  be  reimbursed. 

Bill  in  equity  to  obtain  an  acoonniing  from  the  several  ad- 
ministrators of  the  estate  of  William  Dendy.  The  sareties 
were  also  made  parties  defendant.  The  ease  came  before  the 
court  on  sundry  exceptions  to  the  report  of  the  commissioner. 
These  exceptions  appear  from  the  opinion  of  the  court. 

(/NeaU,  for  the  complainants. 

Irby,  contra. 

By  Court,  Johnson,  J.  Before  entering  into  the  seyeral 
questions  which  have  been  made  on  the  part  of  the  complainant, 
it  will  be  necessary  to  dispose  of  the  objections  which  have 
been  raised  on  the  parts  of  the  defendants,  Gallanus,  Andrew 
and  D.  M.  Winn,  who  stand  in  the  relation  of  sureties  only  to 
the  administration  bond.  The  defendant,  Patsey  Dendy,  has 
not  answered;  nor  has  she  rendered  any  account  of  her  admin- 
istration; and  these  defendants  in  their  answer  go  into  an 
account;  but  they  insist  in  the  conclusion,  although  they  have 
fully  answered  in  the  bill,  "  this  court  ought  not  to  take  cogni- 
cance  of  the  matter,  because  the  complainant  has  an  adequate 
remedy  at  law  against  them  on  the  administration  bond,"  and 
pray  the  same  benefit  from  this  objection  as  if  it  had  been  spe- 
cifically pleaded,  etc. 

In  the  case  of  HoU  v.  Blanchard,  4k  Desau.  2P,  the  court  lays 
it  down  that  a  suit  in  equity  can  not  be  maintained  against  the 
sureties  on  an  administration  bond,  and  that  the  remedy  against 
them  is  at  law;  and  in  the  latter  case  of  Olenn  v.  Connor*,  de- 
cided in  the  court  of  appeals  at  the  December  term,  1824,  the 
court  confirmed  the  decree  of  the  circuit  judge  dismissing  the 
bill  as  to  the  sureties  of  an  administration  bond.  That  was  a 
case  going  all  fours  with  this.  There  the  administrator  had 
n^lected  to  put  in  an  answer.  The  sureties  did  answer;  and, 
as  in  this  case,  insisted  on  tbe  objection  by  way  of  defense,  and 

L  Jr<MttT.  Blamekard,  4  DeMU.  25.  2.  Heip.  Bq.  B.  M7. 
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Chancellor  Desaussure  remarks  that  the  decision  was  in  con- 
formity -with  the  decided  cases  and  was  founded  in  reason  and 
jastioe. 

I  haye  labored  to  get  rid  of  the  objection  raised  in  this  case, 
believing  that  it  was  to  the  interest  of  these  defendants,  if  they 
were  in  danger  of  ultimate  liability,  that  they  should  be  in  court 
to  investigate  their  accounts,  as  their  principal  had  neglected  to 
do  so;  and  I  at  one  time  thought  that  the  circumstances  of  their 
having  accounted  would  enable  me  to  do  so;  but  it  is  a  well  settled 
rule  of  practice  that  an  answer  to  the  merits  does  not  deprive 
the  defendant!  of  any  legal  objection  insisted  on  in  the  answer. 
We  are  bound  by  the  decided  cases,  and  it  is  the  defendants' 
own  concerns  how  far  they  will  be  affected  by  it.  As  to  them, 
therefore,  the  bill  must  be  dismissed. 

On  the  part  of  James  Young  it  is  insisted  that  the  bill,  as  to 
him,  ought  to  be  dismissed,  on  the  ground  that  he  had  fully 
settled  with  Patsey  Dendy,  his  successor,  all  his  actions  and  do* 
ings  after  the  revocation  of  the  administration  granted  to  him, 
and  whilst  she  was  the  sole  administratrix.  There  is  no  doubt 
of  the  correctness  of  this  position.  It  was  his  duty  on  the  revo- 
cation of  the  administration  granted  to  him,  to  pay  over  the 
funds  in  the  hands  of  his  successor,  and  if  he  had  done  so,  and 
obtained  a  release,  he  would  have  been  discharged;  but  the  evi- 
dence on  this  subject  has  not  been  reported,  and  it  is  impossible 
that  we  can  judge  of  the  fact.  It  was  suggested  in  the  argu- 
ment, that  it  had  been  ascertained  that  some  mistake  had 
oocuxredin  that  settlement,  which,  if  corrected,  would  show  that 
a  balance  was  still  in  his  hands.  If  that  is  the  case,  he  is  still 
liable,  notwithstanding  the  settlement  and  release.  Having 
disposed  of  these  questions,  I  will  now  proceed  to  consider  the 
grounds  taken  on  the  part  of  the  complainant: 

1.  That  the  commissioner  ought  to  have  been  directed  to 
charge  the  estate  with  the  maintenance  of  the  children,  before 
he  deducted  the  widow's  distributive  share.  It  is  evident  that 
this  objection  to  the  decree  has  originated  in  confounding  the 
administration  of  the  widow  with  her  interest  in  the  estate. 
The  rights  of  the  distributees  are  controlled  and  limited  by  the 
state  of  things  that  existed  at  the  death  of  the  ancestor;  and  if 
the  administration  in  this  case  had  been  granted  to  a  stranger, 
it  never  would  have  occurred  to  any  one,  that  the  distributive 
share  of  the  widow  was  to  be  withheld  until  the  children  had 
been  maintained  and  educated;  for  the  grant  of  the  administra* 
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tion  to  her  oonld  not  impair  Ler  rights.     This  objection  waa^ 
therefoxe,  properly  oyermled. 

2.  That  the  commissioner  ought  to  have  been  dire^^ed  to  set 
apart  the  income  of  the  estate  for  the  maintenance  of  the  chil- 
dien,  and  allow  nothing  beyond  it.  In  the  case  of  McDowdL 
and  others  v.  The  Adminidralars  of  CaMweU,  decided  at  the 
sittings  in  January  last,  the  yiews  of  the  court  on  this  qnes* 
tion  are  f  nlly  expressed.  A  pradent  man  would  always  pro- 
portion his  expenditures  in  such  a  manner  as  to  bring  them 
within  his  income;  and  the  law  imposes  the  same  obligation  on 
him  to  whom  it  confides  the  management  of  the  afBurs  of  others. 
Cases  may  and  frequently  do  occur,  in  which  prudent  men  are, 
from  necessity,  compelled  to  depart  from  this  rule;  but  they  are 
out  of  the  ordinary  course  of  events,  and  before  the  court  will 
permit  a  guardian,  trustee,  executor  or  administrator  to  boeak 
in  upon  the  capital  for  subsistence,  it  will  require  them  to  show 
clearly  and  distinctly  its  necessity.  In  cases  of  urgent  neces- 
sity, the  court  would  not  hold  from  the  administrator  the  power 
of  exercising  a  discretion  over  the  subject;  but  generally  it 
claims  the  right  to  be  consulted  as  to  the  expediency  before  the 
act  is  done,  when  application  can  be  made  without  defeating  the 
object.  In  this  case,  as  in  that  of  MoDoweU  y.  CaldweU,  no  ac- 
count had  been  kept,  and  no  vouchers  were  produced  to  show 
the  amount  of  disbursements  on  account  of  maintenance,  and 
the  defendants  go  into  a  conjectural  estimate  of  what  might 
have  been  the  probable  amount;  and  in  the  result  it  appears 
that  they  have  not  only  swallowed  up  the  income,  but  a  large 
portion  of  the  capital.  This  is  inadmissible,  and  in  this  respect 
the  decree  must  be  reformed. 

3.  That  the  commissioner  should  have  been  directed  not  to 
allow  interest  on  the  allowance  for  maintenance.  Referring  to 
the  case  of  Wrighi  v.  Wright,  decided  during  the  present  term,^ 
for  the  general  rule  as  to  the  mode  of  calculating  interest,  it 
will  be  sufficient  to  remark  in  reference  to  this  case,  that 
the  mode  of  calculating  interest  is  to  deduct  the  credits  at 
the  time  the  payments  or  disbursements  were  made  from  the 
sum  in  hand,  whether  it  consists  of  principal,  interest,  or  in- 
come; and  the  remainder  constitutes  the  balance  due.  See  the 
case  of  Black  v.  Blakdy,  2  McC.  Ch.  I. 

4.  That  the  commissioner  should  have  been  directed  to  de- 
duct from  the  funds  in  the  complainant's  hands  a  counsel  fee 
of  one  hundred  dollars,  for  the  case  of  IfBogue  v.  Duntap,  and 

1.    aiIoO.Oh.185. 
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the  present  case.  It  is  not  seen  how  the  defendants  are  inter- 
ested in  that  question.  When  the  complainant  is  called  on  to 
account  for  his  own  administration,  it  will  be  time  enough  to 
inquire  into  the  merits  of  this  claim. 

5.  That  the  commissioner  should  have  been  directed  to 
charge  interest  on  the  whole  amount  of  funds  in  the  hands  of 
the  administratrix,  and  not  on  the  annual  balance  only.  And 
here  again  I  must  refer  to  the  case  of  Wrighi  v.  Wrighi^  for  the 
rule.  If  the  current  expenditures  of  the  year  exceeded  the  in- 
come, the  balance,  of  course,  must  be  deducted  from  the  princi- 
pal, and  interest  on  the  remainder  could  only  be  charged  to  the 
defendant.  And  if,  on  the  contrary,  the  income  exceeded  the 
expenditure,  the  excess  became  principal,  on  which  the  de- 
fendant was  chargeable  with  interest. 

The  sixth  and  last  ground  of  objection  is,  that  the  commis- 
sioner should  have  been  directed  to  disallow  the  charges  for 
extra  expenses  in  settling  with  the  bank,  and  the  charge  for 
the  maintenance  of  old  Bob.  With  respect  to  the  extra  expenses 
of  settling  with  the  bank,  it  may  be  observed  that  the  under- 
taking of  the  administratrix  was  to  discharge  all  the  duties  that 
devolved  on  her  in  that  character;  and  if  these  expenses  were 
incurred  in  the  ordinary  course  of  administration,  the  compen- 
sation allowed  by  law  was  intended  to  cover  it.  It  is,  for  in- 
stance, the  duty  of  an  administrator  to  keep  and  render  a  just 
account  of  his  administration;  and  if  he  is  incompetent  or  too 
indolent  to  do  so,  and  thinks  proper  to  keep  a  clerk  or  employ 
an  accountant  for  that  purpose,  he  must  do  it  at  his  own  ex- 
pense. There  is,  it  is  true,  a  distinction  between  those  services 
for  which  a  compensation  is  allowed  by  the  statute  and  the 
expenses  incurred  in  the  course  of  the  administration.  The 
former  referred  to  those  duties  which  an  administrator  is  sup- 
posed to  undertake,  and  the  latter  to  such  as  require  the  aid  of 
professional  skill,  to  which  he  is  not  supposed  to  be  com- 
petent.. The  conduct  and  management  of  a  lawsuit  is  an  illus- 
tration of  the  latter. 

It  does  not  appear,  however,  that  the  settlement  with  the 
bank  involved  any  difficulty,  or  required  the  aid  of  oounseL 
That  charge  was,  therefore,  improperly  allowed.  The  defend* 
ant's  third  exception  relates  to  the  support  of  a  useless  old 
slave,  named  Bob.  The  commissioner  allowed  the  adminis- 
trator for  his  support.  The  chancellor  says,  in  his  opinion^ 
most  justly:  "To  refuse  it  would  be  to  compel  executors  and 
linistrators  to  be  guilty  of  gross  inhumanity.  The  estate  was 
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bound  to  support  an  old,  worn  out  slave.  The  administrator 
did  his  duty  and  he  must  be  allowed  the  charge.'  This  court 
concurs  with  the  chancellor. 

The  case  is  ordered  back  to  the  commissioner  to  settle  an 
count  between  the  parties,  conformably  to  this  opinion. 

Case  sent  back  to  the  commissioner. 


Myebs  v.  Myebs. 

[a  MoOoBD'i  Oh.,  aii.] 

Iv  CoNBiauiNa  Wills,  the  Intemtiom  mnat  govern.  The  intentioii  moBt  be 
collected  from  all  parts  of  the  will  taken  together,  and  not  from  partioa- 
lar  parts  or  expressions. 

PSBflOHS  BoBN  After  the  Death  of  the  Testatob  can  not  take  under  a  leg- 
acy to  a  class,  nnless  there  is  a  fixed  period  for  the  distribation.  Where 
the  period  is  indefinite,  only  thoee  tit  esse  at  the  testator's  death  can 

Idem. — ^Nor  will  a  fature  definite  time  for  distribntion  be  inferred  from  di- 
rections regarding  the  falling  in  of  an  inconsiderable  life-estate  of  a  lega- 
tee; nor  will  the  aixival  of  the  legatee  at  the  age  of  twenty-one  years  be 
considered  the  period  for  distribution  simply  from  the  proTiskm  in  the 
will  relative  to  his  education. 

Oms  MADE  PER  Verba  nr  Prasehtx  vest  in  thoee  only  who  are  then  ■» 

Maizttenanoe  or  Child  out  or  ms  Estate  will  be  allowed  where  ho  is 

wealthy,  and  his  father  is  in  indigent  droumstances. 
A  Deyibb  or  "All  mt  Landed  Estate,**  followed  by  a  deeoriptioa  of  eeretal 

tracts  of  land,  will  not  pass  a  lot  not  described. 
A  Trustee  will  be  Bemonerated  for  necessary  improyementi  rendering 

permanent  benefit  to  the  estate  of  the  beneficiary. 
A  Trustee  mat  not  emplot  the  Trust  Fund  for  his  own  benefik    Principle 

applied  to  the  case  of  an  executor  who  had  mixed  the  assets  of  the  estate 

with  his  own  property,  and  had  invested  them. 
A  Trustee's  Betusino  to  Account  furmshes  a  good  reason  for  adopting 

against  him  the  most  rigid  rule  of  calculation. 
Compound  Interest  mat  be  allowed  in  some  cases. 

BnJi  in  equity.  The  questions  in  this  case  arose  upon  the 
construction  of  Jacob  Myers'  will.  The  defendant,  David  My- 
ers, was  his  executor  and  only  son.  Among  the  provisions  of 
the  testament  were  the  following:  "  I  give  and  bequeath  unto 
my  dear  and  beloved  grandchildren,  being  the  lawful  issue  of 
my  dear  son,  David  Myers,  to  them  and  their  heirs  forever,  all 
my  landed  estate,  which  consists  together  of  three  thousand 
seven  hundred  and  fifty  acres,  etc.;"  then  followed  a  de- 
scription of  various  tracts,  among  which  one  in  Columbia  was 
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not  mentioned.  The  will  provided  the  manner  in  which  the 
said  land  should  be  divided  among  the  grandchildren,  and  by 
another  claase  directed  the  personalty  to  be  equally  distributed 
among  them  share  and  share  alike.  The  fourth  item  was:  "  I 
give  and  bequeath  unto  my  dear  and  beloved  son,  David  Myers, 
one  shilling  sterling  as  full  compensation,  and  as  his  full  share 
of  all  my  estate,  both  real  and  personal."  The  seventh  item 
provided  for  a  life-estate  in  a  certain  negro  woman  in  favor  of 
one  Mrs.  Dutilly,  upon  whose  decease  the  negress  was  to  be- 
come part  of  the  personalty,  as  devised  to  the  grandchildren. 
The  eighth  item  was:  "I  hereby  appoint  and  constitute  my 
dear  and  beloved  son,  David  Myers,  to  be  sole  executor  of  this 
my  last  will  and  testament;  and  do  hereby  direct  him  to  call  in 
all  and  every  of  my  outstanding  debts,  and  to  pay  all  and  every 
of  my  just  debts,  dues  or  demands  that  I  may  be  jastiy  in 
debted;  but  at  present  I  do  not  recollect  of  any,  in  consequence 
I  leave  a  clear  and  valuable  estate  to  his  management;  and 
eamestiy  exhort  him,  my  said  dear  son,  David  Myers,  to  be  a 
true  and  faithful  guardian  and  protector  of  this  valuable  prop- 
erty, which  is  for  the  sole  benelSt,  in  the  end,  of  his  dear  chil- 
dren. I  request  him  to  have  them  well  educated  out  of  the 
profits  arising  from  this  estate  now  bequeathed  unto  them;  for 
a  good  education  is  a  valuable  blessing;  and  I  now  eamestiy 
recommend  him,  his  wife,  and  his  dear  children  to  the  protec- 
tion of  Almighty  Ood.'' 

At  the  execution  of  the  vrill,  the  son  David  had  two  children 
bom,  the  complainant,  Dr.  John  Myers,  and  the  defendant, 
Mrs.  Clendenin;  his  wife,  being  then  pregnant,  was  delivered 
of  another  son,  the  defendant,  William  Myers,  previous  to  the 
death  of  the  testator.  Since  the  testator's  death,  and  before 
the  filing  of  the  bill,  David  had  six  other  children  bom. 

It  appeared  in  evidence  that  David,  the  executor,  had  kept 
no  accounts,  but  had  mixed  the  property  of  the  estate  with  his 
own,  and  had  invested  the  whole,  realizing  rery  largely.  At 
the  time  of  entering  upon  the  trust,  David  was  possessed  of 
littie  or  no  property,  but  he  now  had  an  immense  estate  which 
he  claimed  as  his  own,  mingled  with  his  trust  estate.  The  ex- 
ecutor, in  his  answer,  contended  that  he  had  a  right  to  manage 
the  estate  as  he  saw  proper  during  his  own  life-time;  that  he 
intended  to  divide  the  entire  estate  among  his  children  at  his 
death;  and  that  it  was  not  the  intention  of  his  father,  the  testa- 
tor,  to  have  it  divided  before  that  period,  at  which  time  all 
such  children  as  he  might  then  have  would  be  entitled  to  come 
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in  for  their  portion  under  the  will.  At  the  time  of  nmlnng  the 
will,  the  testator  had  a  lot  in  Colambia,  which  was  not  men- 
tioned in  the  will.  The  complainant  contended  that  it  passed 
under  the  first  and  last  clauses  of  the  will,  and  that  David  was 
excluded  from  taking  anything  by  reason  of  the  fourth  clause. 
By  consent  of  parties,  a  certain  annuity  was  set  off  to  Dr.  John 
and  to  William,  pending  the  result  of  this  suit,  they  both  being 
of  age  and  married. 

Upon  the  hearing  of  the  cause,  the  following  points  were 
made:  1.  Were  the  children  of  David  Myers,  bom  since  the 
death  of  the  testator,  entitled  under  the  will  with  those  bom 
before  his  death?  2.  Whether  the  lot  in  Columbia  was  included 
by  the  will,  or  whether  it  descended,  as  undevised,  to  David 
Myers?  3.  Whether  the  defendant,  David  Myers,  should  be 
allowed  for  the  education  of  the  nine  children,  if  all  were  en- 
titled, and  if  only  three  were  entitled,  whether  he  would  be 
made  such  allowance  for  those  three?  4.  Whether  David  Myers 
should  be  allowed  for  the  improvements  on  the  lands  of  the 
estate?  6.  Whether  David  Myers  should  be  allowed  anything 
for  his  services?  6.  Whether  David  Myers  should  be  charged 
with  annual  rests;  or  in  other  words,  with  the  interest  on  the 
funds  he  had  received,  compounded?  7.  Whether  the  estate  of 
Jacob  Myers  included  the  purchases  of  property  made  by  David 
Myers  since  the  death  of  the  testator;  or  in  other  worda» 
whether  David  Myers  was  bound  to  account  for  the  profits  of 
that  estate,  or  only  for  the  rents  and  liens?  8.  Whether  David 
Myers  should  be  allowed  for  the  raising  and  maintenance  and 
taxes  of  the  younger  negroes  until  they  attained  the  age  of 
fourteen  ?  9.  Whether  David  Myers  should  be  allowed  for  ad- 
vancements made  to  Dr.  John  Myers,  William  Myers  and  Mrs. 
Olendenin? 

Predon  and  Harper ^  for  the  complainant. 

McCord,  for  the  complainant  and  Glendenin  and  wife. 

O'Neall,  W.  Thompson  and  Chregg^  for  the  executor. 

Thompson,  Chancellor,  who  heard  the  cause,  decreed  that  all 
of  the  children  of  David  Myers,  bom  before  the  oldest  child, 
John  Myers,  came  of  age,  should  be  admitted,  and  ordered  the 
share  of  John  and  William  Myers  to  be  paid  over  to  them, 
they  having  arrived  at  majority.  The  defendant  was  not  al- 
lowed for  the  maintenance  of  the  children,  but  was  allowed  for 
the  expenses  of  education,  the  chancellor  saying;  *'  This  is  a 
subject  altogether  within  the  discretion  of  the  court,  which  wiU 
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be  governed  by  ciroumatances;  as  if  the  father  is  in  low  and  in- 
digent circumstances,  and  the  children  are  wealthy,  there  the 
court  will  allow  for  maintenance;  but  where  the  parent  is  in 
circumstances  to  allow  it,  the  first  law  of  nature  makes  it  his 
duty  to  do  so.  The  court  is  of  opinion  that  the  circumstances 
of  the  defendant  were  amply  sufficient  for  that  purpose,  and 
therefore  will  not  allow  him  any  compensation  for  mainte- 
nance. But  with  respect  to  the  expenses  for  their  education 
the  case  is  different.  .  The  testator  having  provided  that  the 
expenses  of  their  education  should  come  out  of  the  profits  of 
his  estate,  created  a  charge  thereon,  and  the  defendant  must  be 
allowed  a  discount  out  of  the  rents  and  hire  pro  tanio,"  The 
defendant  was  also  allowed  for  necessary  and  permanent  im- 
provements made,  and  for  the  support  and  taxes  paid  on  the 
young  negroes  until  they  reached  fourteen  years  of  age.  The 
charge  for  personal  services  was  rejected,  and  the  chancellor 
ordered  the  accounting  to  be  taken  for  the  usual  rate  of  interest 
on  the  rents  and  profits.  It  was  also  decreed  that  the  testator 
died  intestate  as  to  the  lot  in  Columbia,  that  the  executor  be 
allowed  the  advancements  made  to  John  and  William,  and  to 
Mrs.  Glendenin,  and  that  the  costs  be  paid  out  of  the  profits  of 
the  estate.    The  grandchildren  all  appealed. 

By  Court,  Nott,  J.  At  the  death  of  Jacob  Myers,  the  testa- 
tor,  David  Myers,  had  three  children,  two  sons  and  a  daughter, 
now  Mrs.  Clendenin.  He  had  several  bom  afterwards.  The 
question  submitted  to  our  consideration  is,  whether  the  chil- 
dren in  €886  at  the  time  of  the  death  of  the  testator  are  exclus- 
ively entitled  to  the  property,  or  whether  the  after-bom  chil* 
dren  are  entitled  to  participate  with  them.  I  concur  in  opinion 
with  the  chancellor,  that  in  the  construction  of  wills  the  inten- 
tion must  govern,  and  that  the  intention  must  be  collected  from 
all  parts  of  the  will  taken  together,  and  not  from  particular 
parts  or  expressions.  And  I  am  willing,  in  this  case,  to  adopt 
the  other  part  of  the  proposition,  that  we  must  judge  of  the 
intention  from  the  will  itself,  without  regard  to  extraneous  cir- 
cumstances; though  I  am  inclined  to  think  that  there  may  be 
cases  where  we  may  look  beyond  the  will  for  the  meaning  of 
the  testator. 

I  also  agree  with  the  chancellor  that  "  the  general  rule  upon 
this  subject  is,  that  where  there  is  an  indefinite  period  for  dis- 
tribution, the  legacy  vests  at  the  death  of  the  testator,  and  that 
none  can  take  except  those  in  €886  at  that  time.  But  where 
there  is  a  fixed  period  when  the  distribution  is  to  take  plaoe^ 
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as  when  the  legatee  shall  arrive  at  the  age  of  twentj-one, 
then  all  the  children  born  before  that  time  will  come  in  for  a 
distribntiTe  share,  and  such  as  are  subseqnentlj  bom  will  be 
excluded."  But  although  I  concur  in  the  rule  as  thus  laid 
down,  and  think  that  it  contains  the  true  principle  upon  which 
this  case  must  be  decided,  I  do  not  think  that  it  is  well  illus- 
trated by  the  case  put  by  the  chancellor.  A.,  says  the  chan« 
cellor,  gives  his  estate  to  B.  and  C,  the  children  of  D.,  to  be 
divided  between  them  when  they  arrive  at  the  age  of  twenty- 
one  years.  A.  dies,  and  D.  has  six  other  children  born  before 
B.  and  G.  arrive  at  that  age.  A.  and  B.  (I  presume  it  was  in- 
tended to  say  B.  and  C.)  do  not  take  the  whole  estate  at  the 
death  of  the  testator;  but  the  other  six  children  of  D.,  bom 
before  the  distribution  is  to  take  place,  will  come  in,  and  are 
entitled  to  a  distributive  share. 

Now,  with  the  utmost  deference  for  the  opinion  of  the  chan- 
cellor, I  should  presume  that  B.  and  0.  would  take  a  vested 
legacy,  although  the  time  of  payment  was  postponed  until  they 
arrived  at  the  age  of  twenty-one,  and  that  the  after-born  children 
would  not  be  entitled  to  participate  with  them  in  the  distribu- 
tion. Where  a  legacy  is  given  to  children  generally,  without  the 
specification  of  any  in  particular,  all  who  are  in  esse  at  the  time 
of  distribution  may  come  in,  but  where  it  is  given  to  two  or 
more  individuals  by  name,  the  postponement  of  the  time  of  pay- 
menty  or  of  distribution,  I  should  presume,  would  not  affect  their 
rights.  After-bom  children,  therefore,  could  have  no  claim  on 
a  legaqr  thus  given,  though  bom  before  the  time  of  distribution. 
I  am  constrained,  therefore,  to  withhold  my  assent  from  the 
case  put  by  the  chancellor,  although  I  concur  in  the  general 
ppnoiple  which  it  seems  intended  to  establish. 

I  also  further  agree,  **  that  where  legacies  are  given  to  a  class 
of  individuals,  payable  at  a  future  period,  as  to  the  chfldren 
of  B. ,  when  the  youngest  shall  attain  twenty-one,  or  to  be  divided 
among  them  at  the  death  of  0. ,  any  child  who  can  entitle  himself 
under  the  description  at  the  time  of  distributing  the  fund,  may 
claim  a  part  of  it,  as  well  the  children  living  at  the  period  of 
distribution,  though  not  born  till  after  the  testator's  death,  as 
those  bom  before,  and  living  at  the  happening  of  the  event." 
But  then  the  period  of  distribution  must  be  fixed,  or  it  most 
depend  upon  some  contingency,  and  not  be  left  indefinite.  For 
when  the  period  of  distribution  is  indefinite,  those  living  at  the 
death  of  the  testator  alone  can  take,  according  to  the  rule  first 
laid  down  by  the  chancellor.     And  that  distinction  will  be 
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found  to  run  through  all  the  cases.  And  in  eveiy  case  relied 
on  by  the  chancellor  it  will  be  seen,  that  a  time  of  distribution 
is  expressly  fixed  by  the  testator,  or  some  contingency,  upon 
which  the  property  is  to  go  oyer,  is  expressly  mentioned  in  the 
will ,  except  the  case  of  Hughton  y .  Price ^  said  to  bedecided  by  Lord 
Redesdale,  but  as  it  does  not  appear  from  the  decree  where  that 
case  is  to  be  found,  nor  the  principle  decided,  I  am  unable  to 
determine  how  far  it  is  applicable  to  the  case  now  under  con- 
sideration. 

In  the  case  of  EUison  v.  Airey,  the  property  was  given  oyer 
to  the  younger  children  of  F.  E.,  upon  the  death  of  G.  B.  be- 
fore twenty-one,  or  marriage;  it  was  held  that  all  who  came 
within  the  description  at  the  time  the  contingency  happened, 
should  take:  1  Yes.  sen.  111.  In  the  case  of  BarUeU  y.  SoUisier^ 
1  Bro.  G.  C.  530,  the  property  wasgiyen  to  the  testator's  daughter 
H.,  for  life,  with  remainder  oyer  to  the  children  of  his  sister, 
upon  the  contingency  of  H.'s  dying  without  issue.  She  did 
die  without  issue,  and  it  was  held  that  all  the  children  of  hex 
sister,  bom  before  the  termination  of  the  life-estate  should  take. 
So  in  the  case  of  Congreve  y.  Congreve,  1  Bro.  C.  C.  530,  where 
property  was  giyen  to  all  the  children  of  A.  at  their  respec- 
tiye  ages  of  twenty-one,  it  was  held  that  all  were  entitled  who 
were  bom  before  that  time,  though  after  the  death  of  the  testa- 
tor. So,  where  property  is  giyen  to  a  parent,  or  to  any  other 
person,  for  life,  with  a  limitation  oyer,  as  in  Wild's  case,  6  Go. 
17,  and  the  case  of  Sianlexj  y.  Baker,  Moore,  220,  it  yests  in  all 
the  children  in  esse  at  the  termination  of  the  life-estate,  or  the 
happening  of  the  contingency,  because  that  is  the  time  they  are 
to  take,  and  not  before. 

The  same  obseryations  apply  to  the  case  of  the  AUorruey-gen- 
eral  y.  Crispin,  1  Bro.  0.  C.  386;  Congreve  y.  Congreve,  Id.  630. 
For  in  both  of  those  cases  there  is  a  fixed  period  when  the  lega- 
cies shall  yest.  The  case  under  consideration,  therefore,  does 
not  come  within  the  principle  of  any  of  the  cases  relied  on,  be- 
cause there  is  no  time  fixed  for  the  distribution  of  the  property, 
nor  does  it  depend  on  any  future  contingency.  The  words  of 
the  will  are,  '*1  giye  and  bequeath  unto  my  dear  and  beloyed 
grandchildren,"  without  any  qualification  or  limitation  of  time 
or  circumstances.  The  legacy  to  his  son,  David  Myers,  is  in 
the  same  words,  and  it  will  not  be  pretended  that  that  did  not 
vest  at  the  death  of  the  testator.  The  testator  appoints  his  son, 
David  Myers,  **  guardian  of  this  valuable  property,"  and  unless 
he  had  considered  it  the  property  of  his  grandchildren  it  would 
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have  been  nnnecessarj  to  appoint  a  guardian  to  manage  it  foi 
them.  But  he  even  goes  further  and  **  requests  them  to  be  well 
educated  out  of  the  profits  arising  from  this  estate  now  be- 
queathed unto  them."  It  would  seem,  therefore,  that  from  the 
very  words  of  the  will  the  grandchildren  took  an  immediate 
and  vested  interest;  for  the  possession  of  the  guardian  was  the 
possession  of  his  wards.  And  whatever  latitude  we  maj  in- 
dulge in  looking  for  the  meaning  or  intention  of  a  testator 
where  it  is  not  expressed,  we  are  not  authorized  to  presume  an 
intention  contrary  to  his  express  declarations. 

It  is  admitted  that  there  is  no  time  fixed  for  the  distribution  to 
take  place.  But  two  circumstances  are  relied  on;  one  to  show 
that  the  testator  had  some  future  period  in  contemplation,  and 
the  other  to  show  when  that  period  was.  The  first  relates  to 
the  negro  girl  given  to  Mrs.  Dutilly  during  her  life,  and  at  her 
decease  to  go  over  with  her  increase,  if  she  had  any,  in  the 
same  manner  as  the  other  property.  It  is  said  that, "  It  is  obvious 
a  considerable  time  must  elapse  before  a  negro  girl  of  ten  years 
could  have  increase."  But  the  limitation  over  of  the  n^gro 
girl  did  not  depend  upon  her  having  increase.  She  would  have 
gone  over  at  the  death  of  Mrs.  Dutilly  if  it  had  happened  the 
day  after  the  death  of  the  testator.  It  is  a  circumstance  which 
goes  rather  to  show  that  the  other  property  had  already  vested, 
because  at  her  decease  it  is  to  "  go  in  division  with  the  other 
negroes,  as  part  of  the  bequest  made  unto  his  dear  and  beloved 
grandchildren."  The  property  given  to  Mrs.  Dutilly  could  not 
be  distributed  until  her  death,  but  that  can  not  affect  the 
property  given  to  the  children. 

The  bequests  are  not  all  dependent  on  each  other.  The  life 
estate  of  Mrs.  Dutilly  might  terminate  before  either  of  the  other 
legatees  arrived  at  the  age  of  twenty-one,  or  it  might  not  hap- 
pen for  many  years  after.  Bat  let  us  suppose  that  the  circum- 
stances relied  on  by  the  chancellor  go  to  show  that  the  distribu- 
tion was  to  take  place  at  some  future  period,  yet  as  the  period 
is  indefinite,  the  result  will  be  the  same  according  to  the  first 
rule  laid  down  by  the  chancellor  himself.  The  circumstance 
relied  on  to  fix  the  period  of  distribution  at  twenty-one,  is  that 
sixteen  years  of  age  is  the  period  at  which  a  young  man  must 
enter  college,  and  that  it  requires  two  years  after  the  termina- 
tion of  his  college  life  to  acquire  a  profession.  Now,  there  is 
no  law  requiring  a  young  man  to  enter  college  at  sixteen,  nor 
prohibiting  him  from  entering  at  an  earlier  period.  Neither  is 
there  any  requiring  him  to  finish  his  professional  studies  at 
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twenty-one>  nor  even  requiriDg  him  to  study  a  profmaiuir  tit  all. 
Both  of  these  periods,  therefore,  are  equally  arbiliaiy  and  con- 
jeotoral.  I  can  not  authorize  any  such  conclusion.  If  the  court 
may  gratuitously  adopt  such  a  rule,  the  time  of  distribution 
can  never  be  indefinite,  because  then  if  the  testator  fails  to  fix  a 
period,  the  court  may.  I  am  of  opinion,  therefore,  that  accord- 
ing to  the  legal  construction  of  the  will,  the  children  in  esse  at 
the  testator's  death  are  exclusiyely  entitled  to  the  property  in 
question.  And  I  think  that  all  the  authorities  concur  in  that 
construction.  Mr.  Maddock  lays  down  the  rule,  that  **  where 
a  legacy  is  given  to  take  effect  at  an  indefinite  period,  it  will  be 
considered  as  vested  at  the  death  of  the  testator."  And  he 
adds:  **  The  court  will  not  conjecture  against  the  general  rule:" 
2  Madd.  Ch.  18. 

In  the  case  of  Ellison  v.  Airey,  1  Yes.  sen.  Ill,  Lord  Hard« 
wicke  says :  *  *  The  court  generally  take  it  that  there  ought  to  be  a 
legatee  in  being,  and  therefore  will  not  construe  a  will  to  extend 
to  persons  not  in  being,  unless  the  testator  shows  his  intention 
to  be  such  from  his  will. "  In  the  case  of  Heathe  v.  SecUhe,  2  Atk. 
121,  the  testatpr  gave  a  legacy  among  all  the  children  of  his 
sister  Catherine  Heathe,  share  and  share  alike.  Lord  Hard« 
wicke  held  that  it  went  to  the  children  then  in  esse,  and  ex- 
cluded an  after-bom  daughter.  That  is  a  much  stronger  case 
than  the  one  now  under  consideration,  because  the  legacy  was 
given  to  all  the  children  of  the  testator's  sister.  In  the  case  of 
Horsly  v.  ChaUmer,  2  Yes.  sen.  84,  the  testator  gave  a  legacy  to 
the  younger  child  of  his  son  William,  or  if  more  than  one, 
then  to  such  younger  children,  etc.,  to  be  paid  at  their  respect- 
ive ages  of  twenty-one.  The  master  of  the  rolls  said:  *'  The 
not  keeping  demands  of  this  sort  open,  had  very  properly  in- 
duced the  court  to  confine  it  to  such  children  as  were  in  being 
at  the  death  of  the  testator,  when  the  number  is  known,  and 
the  portions  they  are  entitied  to,  and  the  time  when  they  are 
to  recover  it"  He  held,  therefore,  that  it  vested  in  those  who 
were  living  at  the  testator's  death,  although  the  time  of  dis- 
tribution was  postponed  until  their  respective  ages  of  twenty- 
one. 

In  the  case  of  Butckeon  v.  Manningion,  1  Yes.  jun.  866,  an  estate 
devised  to  be  sold  with  all  possible  diligence  or  in  a  reason- 
able time  was  considered  as  sold  from  the  testator's  death,  and 
that  the  legacy  vested  at  that  time.  Lord  Thurlow  said  there 
seemed  to  be  some  faint  indications  of  an  intention  when  the 
legacy  should  go  over,  and  that  it  should  not  vest  in  the  mean- 


666  Mtebs  v.  Myebs.  [S.  CaioHaat 

•  

time^  but  that  it  was  too  tmoertain  to  act  npon.  He  agreed  that 
the  intention  must  preTail  if  it  could  be  found  out,  but  that  he 
must  have  some  rule  to  go  by.  In  the  case  of  SiapleUm  y.  Pabner 
ei  a2.,  the  rule  is  again  recognized,  "  that  a  residue  to  be  divided 
at  an  indefinite  time  vests  at  the  death  of  the  testator:"  4  Bro. 
0.  C.  490;  and  so,  also,  when  no  time  is  mentioned:  Hakhinmn 
T.  Manningham,  in  note.  An  exception  to  the  rule  is  where 
there  are  no  children  in  being  at  the  time  of  the  testator's  death. 
There  it  necessarily  embraces  after-born  children,  because  there 
are  none  others  to  take.  But  even  in  those  cases,  those  onlj 
can  take  who  are  bom  before  the  time  of  distribution,  even 
though  the  will  expressly  mentions  those  hereafter  to  be  bom: 
Whilbread  y.  Lord  SL  John,  10  Yes.  152;  Gilberi  y.  Boorman,  11 
Id.  238. 

The  case  of  Singleton  y.  Oilberi,  1  Cox,  68,  is  so  exactly  like 
this  that  it  is  di£5cult  to  discoyer  a  distinguishing  feature  between 
them.  The  testatrix  gaye  the  premises  to  all  and  eyery  the  child 
and  children  of  her  brother,  T.  G.,  and  to  the  heirs  of  their 
bodies.  T.  G.  had  two  children  at  the  time  of  the  death  of  the 
testator,  and  one  bom  afterwards.  The  lord  chancellor  said: 
**  This  was  an  estate  giyen  directly,and,  therefore,  he  could  not 
consider  the  after-bom  child  as  entitled."  It  is  indeed  a  stronger 
case  than  the  one  now  under  consideration,  because  the  deyisee 
were  subject  to  an  annuity,  and  the  annuitant  was  still  liying 
when  the  youngest  child  was  bom.  See,  also.  Crane  y.  Odel, 
1  Ball.  &  Beat.  459^  FreenianOe  y.  FreemanOe,  1  Cox  Cas.  248;  and 
Viner  y.  Frauds,  1  Ball.  &  Beat.  190*.  In  the  case  of  Bingrove 
y,  Braham,  2  Cox  Cas.  384',  the  testator  had  given  to  the  chil- 
dren of  A.  B.  fifty  pounds  to  eyery  child  he  hath  by  his  wife, 
to  be  paid  them  as  they  shall  come  of  age.  There  were  eleyen 
children  at  the  date  of  the  will,  thirteen  at  the  testator's  death, 
and  three  born  afterwards.  The  thirteen  children  liying  at  the 
testator's  death,  were  held  entitled  to  the  legacies  but  not 
those  afterwards  bom.  And  in  the  case  of  Burke  and  wife 
y.  Wilder,  1  McC.  Ch.  551,  where  the  father  had  giyen  the  resi- 
due of  bis  estate  to  his  children,  bom  or  to  be  bom,  this  court 
held  that  he  died  intestate  as  to  an  after-born  child. 

After  such  a  host  of  authorities,  and  many  more  which  might 
be  adduced,  all  tending  the  same  way,  it  would  seem  impossible 
that  a  doubt  should  remain  on  the  sabject,  if  we  are  to  be  gov- 
erned by  authority.  And  although  the  rule  may  operate  unequally 
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in  some  cases,  it  is  one  founded  in  experience,  and  in  all  proba- 
bility, as  a  general  role,  it  is  the  best  that  can  be  adopted.  It 
famishes  certain  land-marks  to  direct  our  coarse,  and  prevents 
that  litigation  which  would  necessarily  arise  in  every  case  with- 
out some  fixed  and  determinate  rule.  It  is  also  conformable 
with  the  well  settled  rule  of  law,  that  where  a  parent  directs  his 
property  to  be  equally  divided  among  his  own  children,  a  post* 
humous  child  not  particularly  provided  for  can  not  take.  In 
the  case  of  Viner  v.  ^ancis,  2  Oox,  884,  the  master  of  the  rolls 
puts  the  very  case:  **  Where  a  testator  gives  a  fund  to  be  di- 
vided among  his  own  children,  he  shall  be  supposed  to  mean 
such  children  as  are  living  at  the  time  of  his  death."  If  so, 
why  shall  not  the  same  principle  apply  in  other  cases  ?  We 
have  indeed  an  act  of  legislature  now,  which  provides  for  a  pos- 
thumous child;  but  until  the  passage  of  that  act,  the  property 
vested  in  those  onlv  who  were  born  at  the  death  of  the  tes- 

m 

tator.  The  gift  being  made  per  verba  in  prceserUi  could  only 
vest  in  those  who  were  then  in  esae,  and  not  in  those  who  might 
never  exist. 

That  part  of  the  chancellor's  decree,  therefore,  which  directs 
the  land  to  be  equally  divided  among  all  the  sons  of  David 
Myers,  and  the  slaves  among  all  the  children,  must  be  reversed. 
The  lands  must  be  equally  divided  between  the  two  sons,  John 
Myers  and  William  Myers,  and  the  slaves  and  other  personal 
property  must  be  equally  divided  between  the  three  legatees, 
John  and  William  Myers,  and  Mrs.  Glendenin.  With  regard 
to  the  lot  in  Columbia,  I  concur  in  opinion  with  the  chancellor; 
for  although  the  testator  uses  the  words,  "all  my  landed 
estate,"  the  subsequent  specifications  clearly  restrict  their  opera- 
tion to  the  particular  lands  therein  described;  and  although  the 
bequest  of  one  shilling  to  David  Myers  is  expressed  to  be  aa 
"  full  compensation,  and  as  his  full  share  of  all  (testator's)  estate^ 
both  real  and  personal,"  yet  as  this  lot  is  not  otherwise  devised,, 
it  must  descend  to  his  son  as  his  only  heir  at  law.  And  this 
construction  is  aided  by  the  residuary  clause^  which  relates  to- 
the  personal  estate  only.  The  decree  of  the  chancellor  in  this 
respect,  is  therefore  affirmed. 

The  next  point  noticed  in  the  chancellor's  decree  relates  to 
the  allowance  claimed  for  the  maintenance  and  education  of  the 
children.  On  that  point,  the  court  concur  with  the  chancellor, 
and  the  decree  in  that  respect  is  also  affirmed. 

The  next  question  is,  whether  the  defendant  is  entitled  to 
improvements  made  on  the  land.    On  that  point  also  I  concur 
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in  opinion  with  the  chancellor.  I  think  the  defendant  is  enti- 
tled to  remuneration  for  all  such  improTements  as  were  ueces* 
sary  to  preserve  the  property  or  render  it  permanently  more 
beneficial  or  valuable  to  the  cestui  que  trust.  But  he  is  not 
entitled  to  remuneration  for  money  uselessly  expended  in  ideal 
or  unsuccessful  experiments,  nor  for  any  improvements  beyond 
the  actual  amount  of  money  expended,  or  the  value  of  the 
labor  employed. 

Another  question  of   no  little  importance  is,  whether  the 
property  accumulated   by  Daniel  Myers,  shall  be  considered 
as  belonging  to  the  trust  estate,  or  whether  he  shall  be  liable 
for  the  rents  and  profits  of  the  land  and  the  hire  or  labor  of  the 
slaves.     There  can  be  no  doubt  but  that  David  Myers,  having 
been  appointed  the  guardian  of  iiis  children,  and  having  the 
management  of  their  estate,  must  be  considered  as  a  trustee. 
And  there  is  no  rule  of  equity  better  settled,  than  that  a  trustee 
shall  not  be  permitted  to  employ  the  trust  fund  for  his  own 
benefit.    All  purchases,  therefore,  made  with  the  funds  of  the 
trust  estate  will  be  considered  for  the  benefit  of  the  oesiui  que 
trust.    That  principle  is  exemplified  in  numerous  cases  where  it 
has  been  held  that  executors,  attorneys,  and  trustees  shall  not 
purchase  at  their  own  sales,  nor  of  their  cestuis  que  trust,  clients, 
etc.    All  persons  acting  in  such  representative  capacity  are 
considered  in  equity  as  trustees,  and  are  governed  by  the  same 
rules,  and  it  is  no  answer  on  the  part  of  the  defendant,  that  he 
has  so  mixed  up  the  two  funds  together,  that  he  can  not  dis- 
tinguish one  from  the  other.    A  person  may  sometimes,   by 
mixing  the  estate  of  another  with  his  own,  subject  himself  to  m 
loss  of  both;  for  it  is  his  own  fault  that  they  have  not  been 
kept  separate.    But  it  does  not  appear  to  me  that  this  is  a  case 
which  will  subject  the  defendant  to  the  loss  of  all  the  property 
he  has  in  possession,  merely  because  he  can  not  show  what  part 
of  it  has  been  purchased  with  the  proceeds  of  the  trust  estate. 
His  refusing  to  account,  however,  furnishes  a  very  good  reason 
why  the  court  should  adopt  the  most  rigid  rule  of  calculation 
which  the  law  affords  in  behalf  of  the  cestui  que  trust  as  a  sub- 
stitute for  such  omission.    Compound  interest  has  sometimes 
been  allowed  on  that  ground  and  directed  to  be  calculated  on 
short  rests:  State  of  Connecticut  y.  Jackson,  2  Johns.  Ch.  14f; 
Schiefdin  v.  Stewart  etal.,  2  Id.  620*;  Raphael  v.  Boehm,  11  Yes. 
92;  13  Id.  407,  590. 

In  this  case,  if  the  property  which  has  been  acquired  by  the 

1.  1  Johns.  Gil.  18.  I.  1  Johns.  Oh.  830;  7  Am.  Doc.  60T. 
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proceeds  of  thi  trust  estate,  can  not  be  ascertained,  perhaps 
the  method  adopted  by  the  chancellor  is  best  and  probably 
the  only  method  which  can  be  resorted  to  to  effect  the  object. 
I  can  not,  however,  concur  in  the  opinion  expressed  by  the 
chanceUor,  that  compound  interest  ought  not  in  any  case,  nor 
under  any  circumstances,  to  be  allowed.  There  are  many  in- 
stances where  compound  interest  has  been  allowed,  as  will 
appear  by  the  cases  already  referred  to,  and  without  which  the 
greatest  injustice  would  be  done.  That  question  was  settled  in 
the  state  as  early  as  the  year  1796,  in  the  case  of  Bowles  ▼.  Dray- 
ion,  1  Desau.  489  [1  Am.  Dec.  689];  a  case  very  similar  in 
principle  to  the  one  now  under  consideration.  The  testator 
gave  three  thousand  pounds  to  his  daughter,  to  be  paid  on  her 
marriage,  or  when  she  should  attain  the  age  of  twenty-one, 
and  that  the  lawful  interest  of  the  said  sum  should  be  annually 
paid  and  applied  for  her  use,  behoof,  maintenance  and  educa- 
tion. The  interest  being  more  than  was  necessary  for  those  pur- 
poses, a  balance  remained  for  several  years  in  the  hands  of  the 
executors.  The  question  was  whether  they  should  pay  interest 
on  the  annual  balances  of  interest  so  remaining  unappropriated. 
Chancellor  Butledge,  who  delivered  the  opinion  of  the  court, 
said:  *'  That  it  was  a  matter  resting  in  the  discretion  of  the 
court,  and  that  the  interest  would  be  allowed,  or  not,  according 
to  circumstances."  And  the  decree  was  that  ''the  master 
should  make  a  statement  of  the  account,  allowing  interest  on 
the  yearly  balance  of  interest,"  etc. 

The  only  difference  between  the  two  cases  is,  that  in  one  the 
annual  interest  on  the  legacy  is  directed  to  be  appropriated  to 
the  use  of  the  oettuis  que  trust  or  legatee,  and  in  the  other,  the 
annual  income  of  the  estate  is  appropriated  to  the  same  use. 
And  in  every  case  since,  where  the  court  has  had  occasion  to 
lay  down  any  general  rule  on  the  subject,  the  same  principle 
has  been  recognized,  and  particularly  in  the  case  of  Wright  v. 
Wright,  decided  at  our  last  sitting  in  this  place:  2  McC.  Ob.  186. 
For  although  compound  interest  was  not  allowed  in  that  case, 
the  principle  laid  down  was  distinctly  noticed  and  recognized. 
In  this  case  the  defendant  has  received  the  rents  and  profits  of 
the  lands,  and  the  profits  arising  from  the  labor  of  the  negroes. 
These  constituted  an  annual  fund  in  his  hands  for  the  benefit  of 
the  cesiuis  que  trust,  and  it  is  incumbent  on  him  to  show  that  he 
has  employed  it  for  that  purpose,  or  he  must  pay  interest  upon  it. 

He  will  be  allowed  a  deduction  for  improvements,  the  educa- 
tion of  the  children,  and  the  maintenance,  taxes,  etc.,  of  the 
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joung  negroes.  But  I  do  not  think  that  the  allowance  for  the 
support  of  the  young  negroes  ought  to  be  carried  up  to  the  age 
of  fourteen.  A  slave,  I  thiuk,  must  certainlj  be  able  to  main* 
tain  himself  by  his  labor  before  he  arriyes  at  that  age.  That, 
however,  will  be  a  matter  of  reference  to  the  commissioner  to 
ascertain.  After  making  an  allowance  for  the  just  claims  of  the 
defendant  according  to  the  principles  above  laid  down,  to  be 
deducted  annually  as  they  arose,  the  defendant  must  pay  inter- 
est on  the  balance  remaining  in  his  hands.  In  taking  an  ac- 
count, however,  of  the  income  of  the  estate,  a  distinction  must 
be  made  between  the  rents  and  profits  of  the  land,  and  the 
labor  of  the  negroes.  The  two  sons  are  exclusively  entitled  to 
the  rents  and  profits  of  the  land,  and  the  hire  of  the  neg^roes 
must  be  divided  among  the  three  claimants.  With  regard  to 
the  property  given  to  Mrs.  Olendenin,  soon  after  her  marriage, 
whether  it  was  intended  as  an  advancement  of  his  daughter  in 
marriage,  or  a  payment  of  the  legacy,  is  a  question  which  has 
not  been  tried.  The  court,  ther^ore,  can  express  no  opinion 
upon  it.  That  part  of  the  case  must  be  referred  back  to  the 
court  of  equity  for  a  hearing. 

It  is,  therefore,  ordered,  decreed  and  adjudged  that  the  land 
in  question  be  divided  equally  between  John  Myers  and  William 
Myers;  and  that  the  negroes,  together  with  the  increase  of  the 
females,  be  equally  divided  and  distributed  between  the  said 
John  Myers,  William  Myers,  and  Mrs.  Olendenin.  It  is  also 
further  ordered  that  it  be  referred  to  the  commissioners  to  in- 
quire whether  there  is  any  and  what  property  in  the  hands  of 
David  Myers,  the  defendant,  which  has  been  purchased  with 
the  funds  of  the  trust  estate,  and  to  take  an  account  of  the 
rents  and  profits  of  the  said  land,  and  the  hire  and  labor  of  the 
negroes;  and  that  after  making  all  proper  deductions  for  the 
improvements  on  the  land,  the  education  of  the  children,  and 
the  expenses  of  raising  and  maintaining  the  young  negroes,  ac- 
cording to  the  principles  hereinbefore  laid  down,  and  all  other 
necessary  expenditures  and  disbursements  incurred  for  the  ben- 
efit of  the  devisees  and  legatees,  the  amount  due  for  the  rents 
and  profits  of  the  land,  with  the  interest  on  the  annual  balance 
thereof,  be  paid  over  in  the  manner  directed  for  the  division  of 
the  land;  and  that  the  balance  due  for  the  labor  of  the  negroes, 
be  calculated  in  the  same  manner,  be  paid  over  and  distrib* 
uted  in  the  manner  as  directed  with  regard  to  the  negroes. 

And  with  regard  to  the  property  received  by  Mr.  Olendenin, 
that  the  case  be  referred  back  to  the  court  of  equify  to  hear  and 
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determine  whether  the  same  was  given  to  him  in  advancement 
of  his  wife  in  marriage,  or  in  payment  of  the  legacy  due  her 
under  the  will  of  her  grandfather.  And  that  the  decree  be  re- 
formed so  as  to  correspond  in  all  respects  with  the  principles 
hereinbefore  laid  down,  and  that  the  costs  be  reserved  until  a 
final  hearing  of  the  cause. 
Decree  modified. 


When  Pabbnt  mat  Suftobt  Child  out  ov  its  Ebtatk^Ab  a  genanl 
rule,  a  father  is  botmd  to  sapport  hia  ohildran  daring  minority  if  he  be  of 
ability  to  do  so,  whether  they  have  property  or  not;  and  no  allowance  wiU 
be  made  him  for  that  purpose  oat  of  their  property  while  hia  own  meana  are 
Adequate  for  their  sopport:  Schoaler's  Dom.  BeL  322;  Cruger  v.  ffeyward^  2 
Deeaa.  94;  Dvpmit  v.  Johnson,  1  Bailey's  Eq.  279;  MaUer  qf  Kane^  2  Barb. 
Ch.  375;  Addison  v.  Bowie,  2  Bland,  606;  Harland's  case,  5  Bawle,  323; 
Walker  y,  Crowder,  2  Ired.  Eq.  478;  Haglary.  McCombs,  66  N.  C.  351;  Evans 
▼.  Pearee,  15  Gratt  513;  Griffith  v.  Bird,  22  Id.  73;  Tanner  v.  Skinner^  11 
Bosh,  120;  Buckley  v.  Howard,  35  Tex.  565.  This  obligation  resting  upon 
the  father  does  not  extend  to  the  mother:  2  Kent's  Com.,  seo.  191;  Whipple 
y.  Dow,  2  Mass.  415;  Dawes  v.  Howard,  4  Id.  97;  Mowbry  y,  Mowbry^  64 
IlL  383»  where  Justice  Walker  expresses  the  opinion  of  the  court  that  the 
separate  property  of  a  widowed  mother  is  not  liable  for  the  support  of  her 
infant  children  where  they  have  means,  or  a  provision  has  been  made  for 
their  maintenance;  although  her  separate  estate  might  be  chaiged  in  eqoity 
were  the  children  without  means  and  unable  to  earn  a  support,  and  no  provis- 
ion had  been  made  therefor.  Schouler,  in  Dom.  ReL  325,  contends  never- 
theless that  the  mother  after  the  death  of  the  father  should  be  bound  to 
support  her  children  if  able  to  do  so;  holding  that  such  a  rule  is  more  con- 
formable to  justice,  and  is  in  keeping  with  the  tendency  to  give  the  mother  a 
more  equal  share  in  the  parental  rights. 

But  if  the  father  is  unable  to  maintain  his  child  in  a  manner  suitable  to 
his  position  and  prospects  in  life,  if  the  father  be  indigent  and  the  child 
possessed  of  property,  the  court  of  chancery  may  upon  the  petition  of  the 
father  direct  the  estate  of  the  infant  to  be  applied  to  its  maintenance  and 
education  whenever,  under  all  the  circumstances,  it  appears  to  be  proper: 
QriffiUi  V.  Bird,  22  Gratt.  73.  Beasley  v.  Watson,  41  Ala.  234;  Welch  v. 
Burris,  29  Iowa,  186;  SparJtawk  v.  Buell,  9  Vt.  41;  McKnight  v.  Walsh,  23 
K.  J.  E.  (dC.  E.  6.)  136;  Sinitli  v.  OeoHner,  40  How.  Pr.  185;  and  the 
cases  above  cited.  In  determining  whether  the  father  is  able  to  maintain 
his  child,  within  the  meaning  of  this  rule,  attention  should  be  paid  to 
the  amount  of  the  fortunes  of  the  infant,  as  well  as  the  situation,  ability 
and  circumstances  of  the  father:  Matter  qf  Kane,  2  Barb.  Ch.  375.  That 
the  latter  should  be  entirely  without  means,  is  not  demanded  by  the  courts 
before  they  will  call  upon  the  child  to  ccntribute.  The  tendency  of  the 
judicial  mind  is  to  consider  the  facts  of  each  case  with  liberality,  with  the 
view  so  to  apportion  the  expense  of  living,  that  it  may  be  met  by  those 
must  able  to  bear  it:  Schouler's  Dom.  BeL  323;  Jervis  v.  SUk,  Cooper's  Eq. 
52;  Oreenwell  v.  Qreenwell,  5  Ves.  194;  HosU  v.  PraU,  3  Id.  730;  Ex  parte 
Penleaze,  1  Bro.  C.  C.  387,  n. 

A  concise  statement  of  the  law  is  thus  made  in  Trimble  v.  Dodd,  2  Tenn. 
Ch.  500,  502:  "The  old  rule  undoubtedly  was  that  the  parent  should  sap- 
port  his  children,  and  could  not,  as  guardian,  claim  an  allowanoe  for  theii 
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board  and  clothing:  Hughes  v.  H^ghesy  1  Bro.  C.  C.  387.  Bat  this  rule  has  lo^g 
since  been  reUxed;  Lord  Thnriow  himaeli,  who  decided  Hughe*  ▼.  Hmgkea^ 
having  changed  his  opinion  on  the  point,  aa  we  leant  from  8ir  John  Mitfoid, 
solicitor-geneni,  aa  amicut  curia  in  Hotie  v.  Fratt^  3  Ven  733.  If  the  father 
be  without  the  neoeaaary  meana  to  maintain  hia  children  according  to  tbetr 
fntore  expectationa;  or,  if  he  have  the  meana,  bat  the  income  of  the  cliildiea 
ia  larger  than  hia  own,  the  modem  naage  is  to  make  an  allowance  to  tha 
parent  for  maintenance:  Roach  v.  Oarvan,  1  Vea.  160:  Jervisr.SWe,  Coop^ 
Eq.  52;  Shncn  v.  Barber,  TamL  22;  liaUer  qf  Battwkk^  4  Johna.  Ch.  1<M| 
MaUer  of  Burke,  4  Sandf.  Ch.  617:  McKnight  v.  WaUh,  8  C.  E.  Green,  136; 
8.  C,  9  Id.  498;  Myert  v.  Myers,  2  McCord's  Ch.  255.  The  old  role,  too^ 
was  to  make  no  allowwoce  for  past  maintenance:  HM  ▼.  CAopmaa,  2  Bro.  C 
C.  231;  Andrews  v.  Par:ington,  3  Id.  60;  S.C.,  2  Cox,  223L  Bat  thia  mis 
has  also  been  reUxed:  CoUis  v.  Blackburn,  9  Yea.  471;  MabeHyw.  Thatom, 
14  Id.  500;   IVilks  v.  Rogers,  6  Johna.  Ch.  566.** 

The  question  has  been  presented  whether  sufficient  sllowance  ahoold  bo 
made  ont  of  the  infant's  estate,  to  keep  np  an  establishment  by  the  father, 
saitable  to  the  prospects  of  the  child.  In  the  Matter  of  Burke,  4  Sandf.  Ch. 
617,  the  chancellor  allowed  the  father  two  thoosand  five  hnndred  dollars  per 
annum,  although  the  master  reported  that  one  thousand  five  hundred  doUan 
would  be  sufficient  to  support  the  infant  daughters  at  home.  The  maintaining 
them  at  home  waa  more  expensive  than  would  have  been  the  cost  of  their 
board,  etc,  at  a  first  class  seminary;  but  the  court  not  only  allowed  for  their 
living  with  their  father,  but  awarded  the  increased  amonnt^  to  enable  him  to 
keep  np  such  an  estabUshment  as  a  home  for  them,  aa  was  deemed  saitable  to 
their  rank  and  expectations.  Chancellor  2^briskie,  criticising  this  dedaion* 
says,  in  McKniglU  v.  Walsh,  23  N.  J.  R  (8  C.  K  G.)  136, 144,  that  it  "stands 
by  itself  in  New  York,*'  and  that  "  it  goes  far  beyond  any  decision,  doctrine 
or  dicta  in  any  of  the  English  cases.  I  am  not  willing  to  adopt  a  principle  by 
which  the  fortune  of  infant  daughters,  derived  from  their  mother,  shall  bo 
appropriated  to  maintain  their  father,  his  second  wife,  and  her  family,  in  n 
manner  that  his  own  meana  will  not  warrant,  becaase  it  is  suitable  to  the  con- 
dition  and  prospects  of  the  infants.  They  might,  perhaps,  be  authorized  to 
pay  their  proportionate  share  of  the  expense  of  such  establishment;  but  the 
principle  should  go  no  farther."  The  facts  before  the  chancellor  in  the  caao 
from  23  N.  J.  Eq.  136,  presented  an  attempt  to  credit  the  estate  of  a  father 
guardian  with  expenditures  necessary  for  him  to  support  and  wi»««**H  an 
establishment  suitable  for  a  wealthy  child,  as  a  membra  of  his  family.  The 
court  refused  to  allow  the  credit,  and  said  that  the  idea  that  a  child  hnTing 
property  should  bo  obliged  to  support  his  father,  mother,  brothers  and  fam- 
ily, in  a  style  suitable  to  his  estate  and  condition,  sprung  up  in  England  from 
their  law  of  primogeniture,  and  the  established  custom  among  the  nobility 
and  gentry,  by  which  the  heir  at  law,  upon  whom  the  family  seat  devolves, 
aa  well  in  infancy  as  when  of  age,  is,  by  their  customs,  bound  to  keep  up  the 
family  mansion  aa  a  home  for  his  sisters  and  younger  brothers,  and  is  allowed 
out  of  his  estate  sufficient  for  that  pupose. 

Courts  not  only  make  provision  for  the  future  support  of  the  infant  oat  of  his 
estate,  but  will  allow  for  past  expenditures.  As  is  said  in  Alston  v.  AUtUm^ 
34  AlxL  27:  '*  If  the  father  is  unable  to  maintain  his  infant  child,  having  an 
independent  estate,  the  chancery  court  will,  upon  application  by  the  father, 
make  an  allowance  to  him  for  the  maintepanoe  of  such  infant:  Waits  v.  SteeU^ 
19  Ala.  656;  Osbom  v.  Van  Horn,  2  Fhu  360;  Matter  </  Burke,  4  Sandf.  Ch. 
617.    The  court  of  chancery  does  not  confine  itself  to  the  making  of  an  al* 
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lowance  for  a  procpeotiye  mainteiumoe,  bat  will,  in  a  proper  cue,  allow  a 
reimbursement  to  the  father  for  the  past  maintenance  of  the  infant:  Stewart 
▼.  Lewis,  16  Ala.  734;  Montgomery  v.  Givhan^  2i  Id.  568»  588;  Osbom  ▼.  Tan 
J/om,  tiupra;  Paiion  v.  Potion,  3  B.  Mon.  160;  HeyaJiam  v.  Heyeham,  1  Coz, 
VtS;  Hughes  v.  Hugfies,!  Bro.C.C.  387;  Andrews  v.  Partington's  IcL  60; 
OrfenweU  v.  GreenwtUy  3  Vea.  104;  /?««{¥«  v.  Brymer,  6  Id.  425;  ^^inofi  v, 
5/miw,  9  Id.  285;  Maberly  ▼.  Turton,  14  Id.  499;  ExParU  Bond,  2  MyL  &  K. 
439;  C^y  v.  Pennington,  8  Simoni,  359.  Reason  snggests,  as  the  criterion  for 
determining  when  an  allowance  for  past  maintenance  should  be  made,  the  in- 
quiry, whether  a  chancery  court  would  have  authorized  it  in  advance.  If, 
then,  a  father  was  unable  to  make  the  contribution  to  the  maintenance  of  his 
infant  child,  at  the  time  when  it  was  made,  the  chancery  court  will  reimburse 
him."  The  court  then  say  that  the  question  of  the  parent  guardian's  right 
to  credit  for  maintenance  and  education  of  the  child,  was  reduced  to  thisi 
"  Was  he  able  to  maintain  and  educate  him  as  he  did  ?  "  To  determine  this 
question,  it  is  necessary  to  inquire  what  is  meant  by  ability  to  maintain  the 
infant. 

*'In  Watts  V.  Steele,  19  Ala.  658»  this  court  said  that  the  making  an  allow 
anoe  to  the  father  does  not  depend  upon  his  insolvency,  but  upon  his  inability 
to  support  and  educate  the  child  suitable  to  his  fortune;  that  the  father's 
ability  was  to  be  estimated  comparatively;  that  his  income,  the  size  of  the 
family  de|jendent  on  him  for  support^  his  physical  inability  from  disease,  etc, 
to  exert  himself,  should  be  taken  into  the  estimate;  and  that  if  in  view  of 
the  circumstances  it  should  appear  to  be  reasonable  to  make  an  allowanoep 
and  for  the  benefit  of  an  infant,  the  court  should  order  it.  Upon  that  au- 
thority, as  well  as  those  cited  below,  we  conclude  that  in  determining  the 
question  of  the  father's  ability  to  maintain  and  educate  his  son,  it  is  proper 
to  consider  the  amount  of  his  estate,  his  income,  the  number  of  other  chil- 
dren dependent  upon  him,  his  expenses,  the  loss  of  time  and  money,  and  the 
expenses  growing  out  of  proper  efforts  to  restore  or  alleviate  the  affliction 
[referring  to  a  disease  from  which  his  wife  suffered],  and  the  amount  of  his 
son's  fortune:  Macpherson  on  Infants,  222,  223;  41  Law  Library,  15,  152; 
Ho^  v.  Pratt,  3  Ves.  730;  AUen  v.  Coster,  1  Beavan,  204;  Matter  t^f  Burke, 
4  Sandf.  Ch.  017;  2  Lea.  Cas.  Eq.  (2  part)  171;  Inre  Stables,  13Eng.  Law  and 
£q.  01;  Osborn  v.  Van  Horn,  2  fla.  360;  Myers  v.  Myers,  2  McCk>rd,  Ch.  255; 
Dupont  v.  Johnson,  1  Bai.  Eq.  281."  So,  also,  Bcasley  v.  Watson,  41  Ala.  234. 
It  must  bo  understood,  however,  that  past  maintenance  creates  no  debt,  and 
that  the  burden  of  proof  is  upon  the  parent  to  establish,  on  a  special  case 
nuulo,  such  a  state  of  facts  as  entitles  him  to  an  allowance  out  of  the  income 
of  his  children,  and  the  proof  should  be  clear,  where  the  allowance  is  at  all 
extravagant:  Trimble  v.  Dodd,  2  Tenn.  Ch.  500;  Ex  parte  Bond,  2  MyL  &K. 
439;  Presley  v.  Davis,  7  Rich.  Eq.  105;  Smith  v.  Geortner,  40  How.  Pr.  185; 
Matter  of  Kane,  2  Barb.  Ch.  37o;  WeUh  v.  Burris,  29  Iowa,  186.  In  this 
last  citation  the  plaintiff,  the  mother  of  infant  children,  petitioned  for  an 
allowance  to  her  for  the  support  of  children  since  her  husband's  death,  out  of 
the  funds  obtained  on  a  pension  by  the  defendant,  the  guardian  of  the  infants. 
On  demurrer  that  the  pension  money  was  exempt  from  liability  for  debts, 
that  the  court  had  no  power  to  decree  for  a  past  allowance,  but  only  for  the 
future,  and  that  the  plaintiff  was  bound  to  support  the  children.  The  court 
were  of  opinion  that  the  moneys  having  come  from  the  bounty  of  the  gov- 
ernment, did  not  render  it  any  the  less  liable  for  the  support  of  the  children; 
but  they  thought  that  a  proper  showing  had  not  been  made  to  warrant  their 
making  an  order  of  allowance  for  the  past  support  of  the  minors.  **Such  an 
order,"  says  Cole,  C.  J.,  ''would  only  be  mada  under  special  circumstance^ 
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and  to  justify  it  would  require  a  stronger  case  than  to  procure  an  order  fof 
future  allowance,  or,  at  least,  all  the  facts  requisite  for  a  future  allowance 
and  a  satisfactory  showing  why  application  for  such  allowance  was  not  made 
in  advance." 

Whether  a  personal  representative  would  be  heard  to  prefer  a  claim  for  past 
maintenance  where  the  father  had  not  thought  proper  to  set  up  such  a  demand, 
was  questioned  in  DuporU  v.  Johnson^  1  Bailey's  Eq.  279.  But  in  Bvans  ▼. 
Peoree,  15  Gratt.  513,  the  estate  of  afather  who  appeared  to  be  of  ability  to  main- 
tain his  children,  having  property  of  their  own,  and  who  had  maintained  them 
without  having  made  any  petition  for  an  allowance  out  of  their  income,  was 
not  allowed  a  credit  for  such  maintenance.  And  where  neither  the  father  in 
his  life-time,  nor  his  personal  representative  upon  his  decease,  made  any  ap- 
plication for  an  allowance  for  support  of  infant  children,  and  it  appearing 
that  at  his  decease  the  father  was  possessed  of  a  large  estate,  which,  however, 
became  insolvent  by  subsequent  events,  a  general  creditor  was  not  permitted 
to  come  in  and  seek  to  subject  to  his  claim  the  sum  which  he  contended  should 
be  allowed  the  estate  for  the  support  of  the  children:  Qrijpth  v.  Bird,  22 
Gratt  73. 

Though,  as  a  general  rule,  the  court  will  confine  its  allowance  to  the  an- 
nual income  from  the  infant's  estate,  yet  an  exception  is  made  where  the 
estate  is  small  and  the  income  is  insufficient  for  the  child's  support:  Story's 
Eq.  Jar.,  sec.  1355.  The  rule  is  founded  in  prudence  and  a  just  regard  for 
the  rights  of  infants,  to  prevent  extravagance  and  incautious  action  on  the 
part  of  their  guardians,  but  is  not  inflexible:  Otborne  v.  Van  Horn,  2  FIjl 
860;  UaUer  qfBodwick,  4  Johns.  Ch.  100;  Newport  v.  Cook,  2  Ashm.  332. 


[3  MoOoBD'i  Ok..  ilO.] 

Bbsobt  IK  Equttt  to  the  Pxbsonal  Assets  of  a  debtor  will  (mly  be  per- 
mitted where  the  creditor  has  obtained  judgment  at  law,  and  the  ezecsa- 
tion  issued  thereunder  cannot  be  enforced  without  the  aid  of  equity. 

Thb  Want  or  Admimistration  is  a  good  objection  at  law  or  in  equity  to  a 
suit  against  the  estate. 

As  Executor  db  son  tobt  liable  as  such  in  equity  is  also  liable  at  law. 

Persons  Intebmeddlino  with  a  Decedent's  Estate  are  liable  to  the  ex- 
ecutor or  administrators  only. 

EQumr  Jurisdiction,  when  Entertained. — ^It  is  not  sufficient  to  show 
that  the  subject-matter  is  within  the  jurisdiction  of  a  court  of  equity,  to 
authorize  the  retaining  a  bill;  the  complainant  must  show  his  right  to 
bring  the  defendant  into  that  court. 

Bill  to  set  aside  a  marriage  settlement  made  by  one  Thomas 
Singleton,  filed  by  a  certain  judgment-creditor  of  Singleton. 
It  appeared  that  the  judgment  was  obtained  on  Singleton's  ad- 
ministration bond,  on  the  ground  of  a  devaalavU.  Singleton  had 
died  insolvent,  and  no  administration  had  been  taken  out  on 
his  estate,  but  his  widow,  now  Mrs.  Bostick,  had  been  in  poB- 
session  of  certain  slaves  conveyed  to  her  under  the  marriage 
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eettlementy  which  was  aonght  to  be  set  aside  by  this  proceed- 
ing. 

The  defendants  objected  that  an  action  at  law  shonld  have 
been  brought  against  Singleton's  personal  representatives,  and 
a  demand  established  before  equity  wonld  entertain  snoh  a  bill. 

Chancellor  Desaussnre  dismissed  the  bill;  whence  this  appeal 
was  taken. 

Martin,  for  the  appellants. 
Petigru,  amtra. 

By  Court,  Nott,  J.  This  case  is  now  submitted  to  this  court 
»n  the  grounds  which  were  urged  in  the  court  below.  And 
although  the  bill  has  been  dismissed  by  the  chancellor,  and 
this  is  a  motion  to  reverse  that  decision,  I  shall  begin  with  the 
arguments  relied  on  by  the  defendants  in  opposition  to  that 
motion. 

The  principal  ground  relied  on  (to  put  in  the  words  of  the 
decree)  is  that  a  suit  at  law  should  first  have  been  brought  to 
establish  the  demand.  On  that  subject,  the  rule,  as  laid  down 
by  Chancellor  Kent,  in  the  case  of  Brinherhoff  v.  Brown,  4 
Johns.  Ch.  676,  as  the  settled  rule  in  chancery,  is  that  if  a  per- 
son wants  relief  touching  the  personal  assets  of  his  debtor,  he 
must  show  that  he  has  taken  out  execution  at  law,  and  pursued 
it  to  every  available  extent  against  the  property,  before  he  can 
resort  to  equity  for  relief.  It  is  not  sufficient  that  he  has  estab- 
lished his  demand.  It  is  not  sufficient  even  that  be  has  ob- 
tained judgment  and  issued  execution,  but  must  show  that  it  can 
not  be  enforced  without  the  aid  of  the  court  of  equity,  before 
that  court  will  afford  relief,  and  the  principle  appears  to  be  well 
sustained  by  the  cases  therein  referred  to.  The  court  of  equity 
can  not  know  by  anticipation  that  an  effort  to  obtain  the  debt  at 
law  will  be  ineffectual  And  if  such  an  allegation  is  to  furnish 
a  ground  of  equity  jurisdiction,  eve^  creditor  may  go  at  once 
into  the  court  of  equity  for  relief.  It  is  contended  that  the 
want  of  administration  gives  jurisdiction  to  the  court  of  equity. 
We  have  had  occasion  more  than  once  to  investigate  that  ques- 
tion. 

In  the  case  of  Farley  v.  Farley  ^  in  Columbia,  1  McC.  Ch.  506, 
and  the  case  of  Oregorie  v.  Forrestei^,  during  this  sitting,  the 
subject  was  fully  examined.  We  then  came  to  the  conclusion, 
and  for  reasons  perfectly  satisfactory  to  my  mind,  that  the  want 
of  administration  was  as  good  a  ground  of  objection  to  enter- 

1.  gfcyory  ▼.  JlarrwfT,  1  MbO.  Oh.  318. 


666  Soteyest  v.  BoencK.  [S.  Gaioliiia^ 

taiDing  a  suit  in  equity  as  at  law.  If  there  is  no  execator,  and 
DO  one  will  administer,  the  creditor  may  take  the  administration 
on  himself.  The  ground  upon  which  a  bill  may  be  maintained 
against  a  person  in  possession  of  the  property  is  because,  by 
possessing  himself  of  the  property,  he  becomes  liable  as  ex- 
ecutor in  his  own  wrong;  but  the  same  intermeddling  will  make 
him  equally  liable  in  that  character  at  law.  If  the  defendants 
are  not  liable  as  executors,  then  they  are  not  liable  at  all  except 
to  the  executor  or  administrator.  In  the  case  of  Humphny9 
V,  Humphreys,  3  P.  Wms.  349,  Lord  Chancellor  Talbot  ruled 
that  even  the  next  of  kin,  who  was  entitled  to  the  administra- 
tion, should  not  1^  permitted  to  prosecute  his  bill  until  he  ad- 
ministered. And  iu  the  case  of  Eldens  v.  Vauien,  4  Desau.  155, 
the  former  court  of  appeals  in  equity  held  that  a  purchaser  who 
had  been  ten  years  iu  possession  under  a  sale  from  the  next  of 
kin,  and  where  it  was  admitted  that  there  were  no  debts,  should 
not  retain  the  property  against  the  administrator  afterwards  ap- 
pointed. 

It  is  contended  that  the  complainant  is  seeking  for  a  diseoverj 
of  the  issue  of  the  female  slaves  and  an  account  of  their  labor. 
But  it  will  be  recollected  that  this  is  not  a  bill  for  the  specifio 
property.  The  question  is,  whether  the  defendants  are  liable 
as  executors,  and  for  that  purpose  it  is  not  necessary  to  inquire 
into  the  number  or  names  of  the  slaves,  nor  the  value  of  their 
labor.  The  jadgment  at  law  does  indeed  show  the  amount  of 
the  devantavU  committed  by  Singleton,  but  it  does  not  show  thai 
the  complainants  have  paid  that  much  for  him.  And  if  it  did  it 
would  not  follow  that  his  estate  was  still  indebted  to  them  to 
that  amount.  And  if  both  those  facts  were  admitted  it  would 
remain  to  be  proved  that  their  rights  might  not  be  enforced  at 
law.  It  is  not  sufficient  to  show  that  the  subject-matter  of  the 
bill  is  within  the  equity  jurisdiction;  it  must  appear  that  the 
complainant  stands  in  relation  to  the  defendants  as  will  entitle 
him  to  the  aid  of  that  court  for  relief. 

Suppose,  upon  a  return  of  the  subpena  in  this  case,  the  de- 
.  fendants  had  come  into  court  and  disclaimed  any  right  to  the 
property,  and  offered  to  deliver  it  up  to  any  person  who  was  en- 
titled to  receive  it.  The  complainants  could  not  have  received 
it,  for  they  have  no  right  to  the  property  nor  do  they  pretend  to 
any.  Tbey  have  no  execution  against  Singleton,  and,  therefore^ 
could  not  have  levied  on  it.  They  would  then  have  been  pre* 
cisely  in  the  situation  they  were  in  before  the  bill  was  filed,  un- 
less we  are  prepared  to  say  that  every  creditor,  when  there  is  no 
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administration,  may  go  at  once  into  the  court  of  equity  to  re- 
cover bis  debt  against  any  person  in  possession  of  the  property. 
Without  going  into  the  merits  of  the  case,  therefore,  I  am  of 
opinion  that  the  bill  was  properly  dismissed.  But  I  am  dis- 
posed to  concur  in  opinion  with  the  chancellor  that  the  com- 
plainants were  barred  by  the  statute  of  limitations,  though  I 
have  not  looked  so  minutely  into  the  circumstances  of  the  case 
as  to  enable  me  to  come  to  a  definite  opinion  on  that  question. 
It  appears  to  me  that  it  is  no  answer  to  the  plea,  that  there  was 
no  administration,  when  the  only  ground  on  which  the  bill  can 
be  sustained  is  that  the  defendants  are  executors.  If  the  com- 
plainants had  administered,  it  might  then  have  become  a  ques- 
tion whether  they  would  have  been  barred  by  the  wrongful  pos- 
session of  the  defendants.  On  that  question,  however,  I  shall 
express  no  opinion  at  present,  as  I  think  on  the  other  ground 
the  motion  must  be  refused. 
Decree  affirmed. 

Bolied  npon  in  Brown  v.  McDonald,  1  Hill's  Eq.  80L 
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ra  McOOBD'i  Ch.,  450.] 

SimBTHS,  ON  DiscHARGiKa  THB  OBLIGATION,  are  entitled  to  the  seouities 
given  by  their  principaL 

loNORANCic  OF  Law  may  sometimes  be  relieved  against  in  equity.  As  in  the 
case  of  a  purchaser  at  an  execution  sale  who  thought  he  was  buying  a 
feC'Simple,  where  only  an  equity  of  redemption  could  pass;  the  purchaser 
would  be  considered  a  mortgagee  in  possession  and  accountable  for  the 
rents  and  profits. 

A  Sale  on  Cbjedit  may  be  ordered  by  a  court  of  equity. 

Bill  in  equity.  Hasell  mortgaged  to  Chisolm  one  half  of  a 
certain  wharf  to  secure  tbe  purchase-price,  for  which  Hasell  had 
given  seven  bonds.  Two  of  the  bonds  had  sureties,  Lowndes 
and  I'On,  the  complainants,  and  these  two,  Chisolm  assigned 
to  the  State  Bank.  The  other  half  of  the  wharf  Hasell  sold  to 
Motte.  All  the  bonds,  other  than  those  assigned  to  the  bank, 
were  put  in  suit;  and  an  undivided  moiety  of  the  wharf  sold 
under  execution  and  bought  by  Chisolm  for  fifteen  thousand 
dollars.  There  was  no  foreclosure  of  the  mortgage.  Chisolm 
filed  a  petition  for  partition  of  the  wharf,  and  the  commissioners 
reporting  that  the  property  could  not  be  divided,  recommended 
a  bale,  which  was  accordingly  ordered.  Chisolm  bought  foi 
fifly-fivo  thousand  dollars. 
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Lowndes  and  I'On  were  sued  as  sureties  by  tbe  State  Bank, 
and  having  satisfied  tbe  judgment  recovered,  filed  the  present 
bill  against  Chisolm,  insisting  that  they  were  subrogated  to  all 
the  rights  of  the  bank,  and  that,  as  the  equity  of  redemption 
had  not  been  foreclosed,  the  premises  in  Chisolm's  hands  were 
Ktill  liable  to  them  as  mortgagees. 

At  the  time  of  the  sale,  under  the  execution,  Hasell  was  out 
of  the  state  and  insolvent;  and  the  sheriff  who  sold  the  undivided 
moiety  offered  the  fee-simple,  and  not  tbe  mere  equity  of  redemp- 
tion. 

Chancellor  Desaussure  decreed  that  the  complainants  had  a 
right  to  stand  in  the  place  of  the  bank,  and  to  receive  a  propor- 
tionate part  of  the  mortgaged  premises  of  Hasell,  and  ordered 
Ghisolm  to  account  for  the  rents  and  profits  of  the  wharf.  He 
ordered  him  also,  as  standing  in  the  place  of  Hasell,  to  pay  to 
tbe  complainants  their  principal,  interest  and  costs,  or  the 
mortgaged  premises  to  be  sold,  nothing  but  the  equity  of  re- 
demption having  been  previously  sold  by  the  sheriff,  and  the 
proceeds  applied  to  satisfy  the  complainants;  the  balance  to  be 
paid  to  Chisolm. 

The  defendant  appealed. 

Petigru  and  King,  for  tbe  appellants.  Belief  may  be  granted 
where  a  person  has  acted  under  an  erroneous  construction  of 
the  law:  Bacon's  Law  Tracts,  280;  Pothier  887  ei  passim; 
2  Bro.  C.  C.  250;  Onions  v.  Tyrer,  1  P.  Wms.  345;  1  Ves.  & 
B.  168;  16  Ves.  72,  84;  1  Binn.  27,  37;  Parroi  v.  Parrot,  U 
East,  423;  2  Desau.  529;  7  Johns.  Gh.  894;  2  Pothier,  444. 

Ford  and  Ibomer,  contra. 

By  Court,  Coloogk,  J.  The  principal  ground  now  made  does 
not  seem  to  have  been  much  considered  below.  I  am,  in  the 
first  place,  constrained  to  think  that  the  case  has  been  unneces- 
sarily incumbered  with  tbe  fact  that  the  bonds  to  which  tbe 
complainants  were  sureties  had  been  assigned  to  the  bank,  and 
with  a  great  deal  of  argument  founded  on  that  fact,  when  it  can 
have  no  possible  bearing  on  tbe  rights  of  the  complainants. 
Their  equitable  claim  to  the  aid  of  this  court  arises  out  of  the 
original  contract  made  by  tbeir  principal  with  tbe  defendant, 
and  their  subsequent  payment  of  the  two  bonds  to  which  thej 
were  sureties.  To  whom  they  were  paid  was  not  a  matter  which 
could  either  increase  or  diminish  their  equitable  claim,  nor 
could  tbe  fact  of  the  bonds  having  been  assigned  create  any 
other  right  than  that  which  they  had  before. 
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The  first,  and  the  important  qaestion  in  the  <5ase  is,  whether 
the  defendant  is  bound  by  the  purchase  at  the  sale  made  by  vir- 
tue of  the  execution.  It  is  said  that  he  could  acquire  no  more 
than  the  equity  of  redemption  under  that  sale;  but  yet  that  he 
must  be  held  accountable  for  the  fifteen  thousand  dollars,  which 
he  bid  for  the  property,  under  a  supposition  that  he  was  buying 
the  fee-simple.  And  this  position  is  maintained  by  attempting 
to  show  that  a  court  of  equity  never  relieves  against  a  mistake 
at  law,  though  it  will  always  relieve  against  a  mistake  of  fact. 
Now,  without  attempting  to  investigate  the  propriety  of  this 
distinction,  as  being  generally  well  founded,  it  is  obvious  that 
cases  may  arise  in  which  it  becomes  the  duty  of  a  court  of  equity 
to  relieve  against  the  consequences  of  a  mistake  at  law  as  well 
as  against  those  of  a  mistake  of  fact.  The  law  is  sometimes 
doubtful.  A  sudden  and  important  alteration  of  the  well-estab- 
lished doctrine  on  any  particular  subject  by  a  crude,  undigested 
act  of  the  legislature,  oftentimes  produces  such  uncertainty  as  to 
render  it  extremely  difficult  to  know  what  the  law  is,  until  the 
proper  tribunals  shall  have  given  the  act  some  exposition.  And 
this  certainly  was  the  situation  of  the  country  in  relation  to  the 
lict  of  1791,  until  the  decision  JiJx  parte  (he  City  Sheriff'. 

The  act  of  1791  declared  that  the  mortgagor  was  the  owner  of 
the  land,  notwithstanding  the  conveyance  to  the  mortgagee,  and 
says  the  land  is  only  to  be  considered  as  a  pledge.  Now,  under 
that  state  of  things,  it  was  supposed  that  the  interest  of  the  mort* 
gagor  might  as  well  be  disposed  of  by  a  sale  under  execution  as 
by  the  usual  mode  of  foreclosing  the  mortgage  in  equity,  or 
by  the  mode  prescribed  by  the  act,  which  applied  only  to  some 
particular  cases;  and  it  is  admitted  that  in  this  case  the  defend- 
ant thought  he  was  selling  the  fee.  And  it  has  been  further 
stated,  and  not  contradicted,  that  be  was  confirmed  in  such  opin- 
ion by  that  of  one  of  the  most  distinguished  members  of  the  bar. 
Be  that  as  it  may,  there  was,  to  say  the  least  of  it,  some  confusion 
created  by  the  act  of  1791  and  the  subsequent  act  of  1797;  and 
although  the  conduct  of  the  defendant  has  been  complained  of 
as  bard  and  rigorous,  I  confess  I  can  discover  nothing  in  it  which 
should  preclude  him  from  the  benefit  of  that  relief  which  has 
been  afforded  in  many  cases  of  a  similar  kind.  His  debtor  failed 
to  comply  with  his  contract  and  he  sought  the  remedy  which  the 
law  gave  him,  and  it  is  evident  meant  to  use  it  in  legal  form. 
His  debtor  bad  left  the  state.  There  is  no  evidence  of  any  over* 
tures  of  accommodation. 

What  then  was  the  rational  conclusion  ?  I  think  no  other 
could  be  drawn  from  the  circumstances,  than  that  the  property 
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was  abandoned  by  the  debtor.  Had  there  been  a  regular  fore* 
closure,  either  at  law  or  in  equity,  there  would  have  been  no 
ground  left  for  this  application.  But  it  is  well  established  that 
relief  is  given  in  cases  where  the  mistake  has  been  clearly  one 
of  law.  And  the  authorities  relied  on  put  the  matter  beyond 
all  doubt,  if  indeed  it  could  be  doubted  at  this  day.  The  only 
case  ou  which  I  shall  make  any  particular  comment,  is  that  of 
Hunt  y.  Boitsmanier,  8  Wheat.  215,  in  which  the  point  is  ex- 
pressly decided  in  the  opinion  delivered  by  Chief  Justice 
Marshall,  in  which  he  refers  to  some  of  the  English  cases  which 
have  been  relied  on  in  the  argument,  and  says:  "  Although  we 
do  not  find  the  naked  principle  that  relief  may  be  granted  on 
account  of  ignorance  at  law  asserted  in  the  books,  we  find  no 
case  in  which  a  plain  and  acknowledged  mistake  in  law  is 
beyond  the  reach  of  equity,"  and  surely  no  case  can  prove  more 
clearly  that  such  mistake  is  not  beyond  the  reach  of  law  than  the 
case  of  Landsdown  v.  Landadovm,  Mosely,  346.  The  ignorance 
in  that  case  was  that  the  complainant  was  entitled  as  eldest  son 
to  the  estate;  and  yet  relief  was  afforded  in  so  plain  a  mistake. 
It  being  determined  then,  that  the  defendant  is  not  to  be  held 
liable  on  the  purchase  made  under  the  execution,  it  follows  of 
course  that  the  original  debtor,  William  S.  Hasell,  is  still  en- 
titled to  the  equity  of  redemption,  and  the  defendant  is  to  be 
considered  as  a  mortgagee  in  possession,  and  as  such  liable  to 
account  for  the  rents  and  profits. 

But  as  no  claim  is  set  up  by  the  mortgagor,  it  becomes  a 
question  whether  the  complainants  are  entitled  to  any  and  what 
relief;  and  on  this  part  of  the  case  it  is  certainly  not  neceesary, 
after  the  decision  in  the  case  of  Hampton  v.  Levy^  1  McO.  Ch. 
107,  that  much  should  be  said.  The  equitable  claim  of  a  surety 
to  all  the  securities  given  by  the  principal  to  his  creditors,  is 
now  too  well  established  and  too  familiar  to  need  any  illustra- 
tion. The  sureties  in  this  case  had  a  right  to  rely,  and  no 
doubt  did  rely,  on  the  mortgage  as  operating  as  a  counter- 
security  in  their  favor,  to  the  amount  of  whatever  the  land 
would  bring  at  public  sale.  I  say  public  sale;  for  as  all  con- 
tracts are  supposed  to  be  made  in  reference  to  the  law  of  the 
land,  they  had  a  right  to  calculate  that,  if  their  principal  failed 
to  pay  the  debt,  the  mortgage  would  be  foreclosed  according  to 
law;  and  in  such  case,  it  was  well  known  that  the  property 
would  be  sold  at  public  sale  and  on  a  reasonable  credit;  for  not« 
withstanding  all  that  has  been  said  against  the  exercise  of  this 
power  by  the  court  of  equity  of  "selling  on  credit,"  it  seems 
to  be  now  too  well  established  to  admit  of  any  doubt;  and  there- 
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fore.  Doth  defendants  and  complainants  may  be  considered  as 
contracting  with  reference  to  this  power  of  the  court — a  power, 
which  it  is  not  pretended  the  court  can  exercise  to  an  arbitrary 
extent  any  more  than  any  other  discretionary  power,  of  which 
there  are  an  infinite  number  vested  in  aU  the  higher  courts,  both 
of  law  and  equity.  The  property  not  having  been  disposed  of 
then  according  to  law,  if  on  an  account  taken  it  should  appear 
that  the  debt  is  not  yet  paid,  the  mortgage  is  to  considered  as 
foreclosed,  and  the  property  must  be  sold  on  a  credit.  On  this 
part  of  the  case  we  concur  with  the  chancellor  J  but  we  do  not 
conceive  that  the  defendant  is  in  any  event  liable  to  refund  the 
money  paid  by  the  sureties.  If  the  rents  and  profits  of  the 
wharf  and  the  proceeds  of  the  sale  cover  the  bonds  to  which 
they  are  sureties,  it  is  well;  but  if  not,  they  must  cover  the  loss, 
for  their  equity  extends  no  further.  Whether  the  property, 
when  brought  to  the  hammer,  should  sell  for  its  value  or  for  a 
less  sum,  was  a  risk  which  they,  the  sureties,  took  upon  them- 
selves. 

It  is  therefore  ordered  and  decreed  that  the  sale  made  by  the 
sheriff  of  Charleston  district,  of  a  moiety  of  the  wharf  men- 
tioned in  the  pleadings,  be  set  aside,  and  that  the  said  moiety 
of  William  S.  Hasell  in  the  wharf  be  sold  by  the  master  of  this 
court,  giving  one  month's  notice,  and  on  a  credit  of  nine 
months,  with  personal  security  if  required  by  the  master,  in  the 
manner  directed  by  the  forty-fourth  rule  of  the  court.  And  it 
is  further  ordered  that  the  master  do  take  an  account  of  the 
rents  and  profits  of  the  wharf,  and  that  the  defendant,  George 
Chisolm  be  charged  with  one  moiety  of  the  rents  aod  profits  as  a 
mortgagee  in  possession.  All  just  allowances  to  be  made  to 
the  defendant  for  necessary  expenses  of  repairs  and  manage- 
ment and  improvement,  after  which  the  proceeds  to  be  applied 
in  the  first  place  to  the  interest  due,  to  be  calculated  according  to 
the  contract,  and  to  his,  defendant's,  cost  at  law  and  in  equity, 
and  in  the  next  place  to  the  satisfaction  of  the  principal  due  to 
the  defendant  on  the  bonds  of  William  S.  Hasell,  in  his  hands, 
of  which  an  account  is  also  to  be  taken,  and  that  the  balance 
which  may  be  still  due  to  defendants,  if  any,  be  paid  in  the  first 
place,  out  of  the  moneys  out  of  the  sale  of  the  property,  and 
the  surplus,  if  any  there  be,  to  be  then  applied  to  the  repay- 
ment to  the  complainant  of  the  sums  paid  by  them,  and  the 
interest  which  has  since  accrued. 

Decree  modified. 


▲dUMred  to  in  Hapkku  v.  UatByck,  1  Hill's  Bq.  26a 
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Nash  v.  Habbington. 

(2  Aixsaa,  9.] 

KoTi  TxDOBSKD  WHBK  LoNQ  OvEBDTTE  will  be  treated  asif  indoned  on  ib8 
day  of  payment  for  the  porpoee  of  demand  and  notiee. 

Law  Mebohant  Asofted  in  Vermont.— The  law  merchant^  being  a  part 
of  the  common  law  of  England,  has  been  adopted,  as  sndh,  in  this  state 
by  statate,  so  far  as  applicable  to  onr  circomstances  and  not  repognant 
to  our  constitation  and  laws. 

Indobseb  07  OvBBDiTS  NoTB  is  entitled  to  reasonable  demand  and  notice. 

What  is  Reasonablb  Demand  and  NonCB  is  purely  a  question  of  law 
where  the  facts  are  found. 

Whbbb  All  the  Pabties  Livs  in  the  Sams  Town,  in  the  case  of  a  note 
indorsed  when  long  overdue,  demand  should  be  made  upon  the  maker  in 
a  day  or  two  at  farthest  after  the  indorsement,  and,  if  not  paid,  notice 
should  be  given  to  the  indorser  on  the  day  of  demand. 

Demaio)  Seven  Days  avter  the  Indob8ement,  in  such  a  case,  and  notice 
of  non-payment  given  on  the  first  or  second  day  afterward^  are  unrea- 
sonable, and  will  discharge  the  indorser. 

Esfuted  or  Actual  Insolvsnct  ov  the  Maker  does  not  dispense  with 
the  necessity  of  demand  and  notice  to  charge  the  indorser. 

AflSUMPsrr  against  the  indorser  of  a  promissory  note.  Plea, 
the  general  issue.  It  appeared  at  the  trial  that  the  note  sued 
on  was  made  by  one  Bumham  to  Cumber,  and  indorsed  by  the 
latter  to  the  defendant,  who  indorsed  it  to  the  plaintiff,  Decem- 
ber 1, 1824,  eight  or  ten  months  after  it  was  due,  together  with 
another  note  made  by  Bumham,  payable  to  the  defendant.  It 
also  appeared  that  the  plaintiff  and  defendant  resided  in  the  vil- 
lage of  Burlington,  and  Burnham  at  Onion  Biver  Falls,  two  miles 
distant;  that  at  the  time  of  the  indorsement  Bumham  was  con- 
fined to  the  jail  limits,  and  for  several  months  before  and  ever 
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aince  had  been  reputed  insolvent,  and  that  at  the  time  of  reoeiy« 
ing  the  notes  the  plaintiff  expressed  some  apprehensions  of  him. 
The  facts  relating  to  demand  and  notice  are  stated  in  the  opin- 
ion. The  court,  upon  the  eyidence,  decided  that  the  plaintiff 
was  not  entitled  to  recover,  and,  by  the  judge's  direction,  the 
jury  returned  a  verdict  for  the  defendant.  The  plaintiff  ex- 
cepted to  the  decision. 

John  N.  Pamroy  and  Charles  Adams,  for  the  plaintiff. 
WtUiam  Brayton  and  J,  C,  Thompson,  for  the  defendant. 

By  Court,  Hutghinsov,  J.  This  case  came  here  a  year  ago 
on  a  writ  of  error,  upon  which  the  judgment  of  the  county  court 
was  reversed,  and  the  cause  remanded  for  another  trial.  That 
decision  was  made  in  view  of  facts  offered  to  be  proved  on  that 
trial  appearing  in  the  bill  of  exceptions  attached  to  the  record, 
and  which  were  rejected  by  the  court.  The  court  considered 
that  if  all  the  evidence  ofiered  on  that  trial  had  been  given  to 
the  jury,  the  law  arising  thereon  would  have  entitled  the  plaint- 
iff to  a  verdict.  It  was  stated  in  that  case,  that  the  plaintiff 
offered  to  prove,  that  when  he  had  notice  of  the  demand  upon 
Bumham  and  his  refusal  to  pay,  he,  the  defendant,  promised 
to  make  the  payment  to  the  plaintiff.  But  the  case  presented 
by  these  exceptions,  arising  from  the  facts  actuaUy  proved  on 
the  last  trial,  is  a  very  different  one  in  many  respects,  particu- 
larly in  defining  the  distance  of  the  maker  of  the  note  from  the 
parties,  thetime  of  the  demand,  and  also  in  relation  to  the  subse- 
quent promise  of  the  defendant  to  pay  the  note.  The  evidence 
detailed  in  the  case  certified  up,  and  which  is  now  before  the 
court,  has  but  a  faint  bearing  upon  the  fact  of  the  subsequent 
promise  offered  to  be  proved,  and  does  not  amount  to  proof 
that  any  such  promise  was  made. 

The  defendant's  expression,  that  if  the  demand  were  sued, 
he  must  pay  his  note,  and  Cumber  his,  might  have  some  appli- 
cation to  tbe  other  note,  of  which  the  court  know  nothing,  but 
seems  not  to  refer  to  this. 

There  is  nothing  in  this,  therefore,  tending  to  take  the  case 
out  of  the  rules  of  law  applicable  to  demand  and  notice. 

As  to  the  fact  that  this  was  a  sale  and  indorsement  of  a  noto 
long  overdue,  the  court  are  of  opinion,  that  it  can  not,  under 
the  circumstances,  make  any  difference  in  the  case,  and  are  dis- 
posed to  treat  it  as  a  note  indorsed  on  the  day  of  payment.  We 
are  driven,  then,  to  the  question,  will  the  court  here  adopt  the 
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rules  of  the  law  merchant^  toadung  the  neoeasitj  of  demand 
upon  the  maker,  and  notice  back  to  the  indoisery  in  order  to 
charge  him,  as  the  same  are  known  in  England?  The  court  see 
no  reason  why  they  should  not,  where  the  circomstancea  of  the 
parties  do  not  render  them  inapplicable.  Where  the  law  in 
England  requires  notice  to  be  given  back  on  the  same  day,  if 
the  facilities  of  demand  and  notice  back  are  the  same  here,  there 
is  no  reason  why  the  rule  should  not  be  the  same.  The  law 
merchant  is  a  part  of  the  common  law  of  England,  and  as  each 
is  adopted  by  statute  here,  so  far  as  it  is  applicable  to  our  local 
situation  and  circumstances,  and  is  not  repugnant  to  the  consti- 
tution, or  any  act  of  the  legislature  of  this  state.  And  so  far 
the  courts  of  this  state  are  bound  to  recognize  it. 

The  indorser  may  treat  the  demand  as  out  of  his  power  and 
out  of  his  care  till  he  has  notice  of  non-payment.  He  may  know 
of  the  maker's  purchasing  a  horse  or  other  property;  he  can 
not  attach  it,  for  he  can  make  no  writ  upon  it  while  in  the 
hands  of  the  indorsee.  Without  this  rule,  every  case  must  rest 
upon  its  own  peculiar  facts,  furnishing  a  fruitful  source  of  liti- 
gation, and  of  uncertainty  in  the  result.  The  question  recurs, 
therefore,  has  there  been  reasonable  notice  ?  When  the  &ctB 
are  found,  this  becomes  purely  a  question  of  law.  Here  the 
facts  have  been  found  and  are  presented  in  the  case.  And  what 
are  they  ?  They  are,  that  the  note  was  indorsed  on  the  first 
day  of  December,  1824 ;  that  on  the  eighth  day  of  the  same  month 
payment  was  demanded  of  the  maker,  and  refused;  that  on  the 
first  or  second  evening  after  the  demand  and  refusal,  notice 
thereof  was  given  to  the  indorser,  and  that  during  all  this  period 
these  parties  resided  near  each  other  in  the  same  village;  and 
the  maker  only  about  two  miles  from  them.  Is  this  reasonable 
notice  ?  The  court  say  it  is  not.  Under  these  circumstances, 
the  demand  should  have  been  made  in  a  day  or  two  at  farthest; 
and  notice  must  have  been  given  on  the  same  day  of  demand. 
We  consider  that  the  plaintiff  by  keeping  the  note  that  length 
of  time  without  demand,  made  it  his  own,  and  dischaiged  the 
indorser  from  his  liability. 

As  to  the  insolvency  of  the  maker,  it  is  not  stated  that  he 
was  insolvent,  but  that  he  was  imprisoned,  and  was  reputed  to 
be  insolvent,  and  to  have  no  attachable  property.  But  if  it 
were  alleged  in  positive  terms,  it  is  unimportant;  for  it  is  well 
settled  by  the  authorities  that  notice  must  be  given  back  to 
charge  the  indorser,  notwithstanding  the  insolvency  of  the 
maker.     Though  tbe  maker  be  poor,  yet  something  may  be 
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found  bj  the  indorser.    The  resiilt  of  the  whole  is,  that  jad^ 
ment  must  be  entered  for  the  defendant  on  the  verdiot. 
Judgment  for  the  defendant. 


Indobsexxmt  aitkb  Matubht. — ^That  one  who  indones  a  negotiable  in- 
■trament  after  maturity  is  entitled  to  hare  demand  made  upon  the  payor 
within  a  reasonable  time,  and  notioe  of  non-payment  given  to  himself^  see 
StfertT.  DtiOmtdreB,  12Am.  Deo.009,  and  note  thereto,  and  J7i0  ▼.  if aiiNS 
18  Id.  372. 

SKiaoHABUDfBBB  ov  DsBUSB  AND  NoTiOB  IS  a  qaestiitt  of  law  where  the 
fMts  are  foond:  Hadduck  ▼.  Murray,  8  Am.  Deo.  43. 


EiNG  V.  Habbington. 

[3  ASKEHB,  88.] 

BuooBMHO  01  AN  AssioirHKNT  ow  A  MoBTQAOB  need  not  be  alleged  in  a 
foredosare  snit  by  the  assignee,  sinee  it  is  merely  a  matter  of  evidenoe. 

Bboobdino  ov  8IT0H  AssioHMXNT  IS  NOT  Impobxaiit  as  between  the  as- 
signee and  mortgagor,  where  there  is  no  pretense  of  payment  to  the 
assignor,  without  notice. 

BovA  Fmx  Salb  Ain>  Dklitbrt  or  a  Kotb  to  the  asaignee  of  a  mortgage 
securing  the  same,  passes  the  title  therein  without  a  written  assignment 
of  such  note. 

Abbiovhknt  ov  Mobtgaoxb's  JsTEBMar  in  the  mortgaged  premises  carries 
with  it  the  right  to  receive  payment  of  the  notes  secured  by  the  mort- 
gage- 

PoBSBSSiON  ov  THE  NoTXS  in  such  case  by  the  assignee  in  necessary  only  to 

rebut  the  presumption  of  payment^  and  not  to  convey  the  right. 

Absionor  can  not  Bbcxivb  Patmxnt  of  notes  secured  by  mortgage  after  an 
assignment  of  the  mortgage  without  becoming  liable  to  the  assignee  for 
money  had  and  received. 

Whbbx  Onx  of  Two  Mobtoaosxs  has  Absionkd  his  interest  to  a  thirCt 
person,  and  the  other  mortgagee  has  deceased  after  receiving  his  pro- 
portion of  the  mortgage  debt,  the  assignee  may  sue  alone. 

Bkpbbuentativbs  07  the  Dxcxasxd  Mortoaou  arb  TRUBTBn,  in  such  a 
case,  holding  half  the  right  in  trust  for  the  assignee^  of  the  survivor, 
and  may  be  compeUed  to  execute  the  trust  in  his  favor. 

Dbscribino  thx  Dbcbaskd  Mortoaoxb  as  A.  B.,  *'late  of,  eta,  deceased,'* 
IB  a  sufficient  averment  of  his  death  to  enable  the  assignee  of  the  sur- 
vivor to  sue  alone. 

Bnx  by  the  asaignee  of  a  surviving  mortgagee  for  the  fore- 
closure of  the  equity  of  redemption  in  the  mortgaged  premises. 
Demurrer  by  William  C.  Harrington,  one  of  the  defendants. 
The  grounds  of  demurrer  and  the  material  allegations  of  the 
bill  are  sufficiently  stated  in  the  opinion. 
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Charles  Adams,  for  the  demurrer. 
J.  G.  Thompson,  corUra. 

Bj  Court,  HuTOHnffsoK,  Ohancellor.  The  objeet  of  this  bill  ifl 
to  foreclose  the  equity  of  redemption  of  certain  premises^ 
mortgaged  by  said  Josiah  King,  to  William  0.  Harrington,  now 
deceased,  and  one  Thaddeus  Tattle.  The  orator  claims  to  be 
assignee  of  said  Tuttle  of  his  half  of  the  premises,  and.  sets  forth 
in  his  bill,  that  the  mortgagor  paid  to  said  William  0.  Harring- 
ton, in  his  life-time,  his  half  of  the  mortgage  money;  and  the 
said  Isaac  B.  Harrington  is  made  a  defendant  in  the  bill,  be- 
cause he  has  since  receiyed  a  mortgage  deed  from  King,  the 
mortgagor,  of  the  same  premises.  King,  the  mortgagor,  has 
neglected  to  appear,  and  the  bill  has  been  taken  as  confessed, 
with  regard  to  him.  The  other  defendant,  B[arrington,  has  de- 
murred to  the  whole  bill,  for  want  of  parties  and  for  want  of 
equity. 

It  is  objected  that  the  orator,  has  not  shown  himself  to  hare  a 
sufficient  conveyance  of  Tuttle's  half  of  the  premises.  On  ref« 
erence  to  the  bill,  we  find  it  alleged,  that  before  any  payment 
of  any  part  of  said  mortgage  money,  to  wit,  on,  etc.,  the  said 
Tuttle  for  the  consideration  of  one  half  of  the  amount  of  said 
notes,  contained  in  said  mortgage,  paid  to  his  fuU  satisfaction, 
by  the  orator  did  give,  grant,  convey  and  assign  over  to  the 
orator,  his  heirs  and  assigns,  his,  the  said  Tuttle's,  moiefy  of 
said  mortgaged  premises,  with  the  appurtenances,  free  and  clear 
of  all  incumbrances,  by  an  instrument,  signed,  sealed,  and  ac- 
knowledged by  the  said  Thaddeus,  in  due  form  of  law,  and  here 
ready  to  be  produced  in  court.  The  recital  of  this  part  of  the 
bill  sufficiently  answers  the  objection.  It  shows  a  full  convey- 
ance to  the  orator  of  all  Tuttle's  interest  in  the  premises,  which 
is  a  right  to  hold  the  premises  till  the  money  secured  upon  the 
mortgage  is  paid. 

It  is  alleged,  however,  that  the  bill  contains  no  averment  that 
the  assignment  was  recorded.  That  is  not  necessaiy  to  be 
averred.  It  is  not  essential  to  the  right,  but  only  regards  the 
question  of  notice.  And  it  is  sufficient,  if  it  appear  in  proof. 
But  it  does  not  appear,  that  the  fact  of  recording  is  important, 
as  between  these  parties,  while  there  is  no  pretense  of  payment 
to  any  person.  If  Harrington  disclosed  in  his  answer  a  pay- 
ment to  Tuttle,  without  notice  of  the  assignment,  that  would 
present  a  very  different  consideration. 

It  is  further  objected,  that  the  notes  do  not  appear  to  have 
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been  assigned  to  the  orator.  The  bill  alleges  that,  after  the 
above  assignment  of  Tuttle  to  the  orator,  and  after  William  0. 
Harrington  had  received  from  the  mortgagor  the  payment  of 
one  half  of  said  notes,  so  that  all  his  interest  in  the  same  was 
discharged,  the  said  William  C.  Harrington  delivered  the  same 
notes  to  the  orator.  If  this  objection  means  anything,  it  is, 
that  there  should  be  an  assignment  or  conveyance  of  the  notes 
written  upon  them,  or  some  writing,  describing  them  as  the 
object  of  the  assignment.  The  court  consider  this  unnecessary, 
provided  there  be  a  bona  fide  sale  and  delivery  of  the  notes  to 
him  to  whom  the  interest  of  the  mortgage  in  the  land  is  assigned. 
That  appears  to  have  been  done  in  this  case.  Moreover,  the 
assignment  by  the  mortgagee  of  his  mortgage  interest,  does,  of 
itself,  convey  the  right  to  receive  the  payment  on  the  notes  de- 
scribed in  the  mortgage.  The  possession  of  the  notes  is  neces- 
sary to  rebut  the  presumption  of  payment  which  would  result 
from  their  absence,  but  is  not  essential  to  convey  the  right. 
Tuttle  could  not  have  received  the  pay  on  these  notes  after  he 
had  assigned  the  mortgage  to  the  orator,  and  before  the  orator 
received  the  notes  from  William  0.  Harrington,  without  making 
himself  liable  to  the  orator  for  the  amount,  as  for  money  re- 
ceived to  his  use.  Then  surely  neither  the  mortgagor  nor  his 
assignee  can  complain  that  the  assignment  is  not  shown  in  the 
bill  to  be  sufficiently  complete. 

It  is  further  objected  that  all  this  does  not  entitle  the  orator 
to  sue  alone.  The  court  consider  that  describing  William  0. 
Harrington  as  late  of  Burlington,  deceased,  is  a  sufficient  aver- 
ment of  his  death  to  present  the  orator  as  assignee  of  the  sur- 
vivor of  the  payees.  But  that  is  not  all;  he  shows  himself  alone 
to  have  an  equitable  interest  in  the  notes  and  mortgage.  He 
shows  himself  entitled  to  receive  all  the  money  now  due  upon 
the  same.  It  is,  therefore,  proper  that  he  should  have  a  decree 
that  the  mortgage  be  paid  to  him,  or  the  equity  of  redemption 
be  foreclosed.  It  is  true  the  executors  of  William  0.  Harring- 
ton hold  one  half  the  right  of  the  mortgagees,  but  that  is  only 
a  trust  estate  for  the  benefit  of  the  orator,  and,  should  they  in- 
termeddle with  the  estate,  a  bill  would  compel  them  to  execute 
their  trust  by  quitting  their  legal  estate  to  the  orator. 

The  demurrer  is,  therefore,  overruled,  and  the  defendant, 
Harrington,  must  answer  over. 

Pbebtiss,  J.,  absent,  by  reason  of  indisposition. 


AssioirHKNT  ov  MoRTOAOX.— It  is  the  settled  doctrine  in  Maine,  that  as  a 
mortgagee  holds  the  legal  estate  in  the  uMurtgaged  premises,  he  can  not  assign 
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bk  interMt  exoept  by  an  ixwtmmeDt  nnder  seal;  but  it  seems  tbat  the  debl 
■aeored  thereby  may  be  transf erred  by  deliveiy  merely  without  writing:  Vom 
T.  Handy,  11  Am.  Dec.  101,  and  note.  In  WiUom  t.  TVviip,  14  LL  45S,  it 
mm  decided  that  an  assignment  or  conTeyanoe  of  the  mortgagee'a  interest  in 
the  land,  unless  aooompanied  by  an  assignment  of  the  debt^  was  a  nullity. 


JoHES  V.  Cooper. 

Claim  AoAnrar  ak  LfsoLTKHT  Ebtatb  of  a  decedent  osn  not  be  allowed  bj 
oommiwionen  under  the  statute,  unless  it  be  a  present  debt  or  duty,  or 
a  demand  In  prcBBeniiy  payable  at  all  oTents  m  fidmro:  if  its  future  pay- 
ment rests  upon  a  contingency,  and  it  is  uncertain  whether  any  demand 
willaccrue^  it  can  not  be  allowed. 

Samb  Pbivoiplk  Pbsvaxui  in  the  proof  of  claims  under  onmmissions  of  bank- 
ruptcy. 

UvoBBTAiHTr  ov  Sux  Clauckd  is  no  obstacle  to  the  allowanoe  of  tlie  claim, 
if  there  is  a  l^gal  remedy  or  a  demand  in  prcB»m^  thou^  payable  t» 
fukiro. 

BvxBT  Clahc  Abibivo  out  or  Gmr  or  acquisition  of  the  estate,  througfa. 
another's  labor  or  property,  or  founded  on  a  contract  imposing  a  duty  oil 
the  deceased  obligor,  which  his  reprosentatJTe  is  bound  to  peif orm,  and 
upon  which  he  ie  liable,  may  be  proved  against  ^e  estate. 

OOSTBACT  VOB  THB  PAYMENT  ov  A  SxAiSD  StTM,  or  the  delivery  of  certsui 
articles,  or  the  performance  of  specific  acts  or  senrices,  which  is  to  b* 
performed  at  all  CTents,  though  at  a  subsequent  time,  may  be  the  subject 
of  valuation;  but  not  where  its  performance  rests  upon  a  contingenqr 
which  may  never  happen. 

CoimniOHAL  fiovD,  before  condition  broken,  ie  not  a  present  debt  or  demand 
provable  against  an  intestate's  estate. 

Bon>  Given  to  Indemnift  a  SiriUErr  on  guardian's  bond,  and  to  save  him 
harmless  therefrom,  can  not  be  allowed  against  the  estate  of  the  deceased 
obligor,  without  its  being  shown  how  such  surety  has  been  damnified. 

OcKNDinoy  or  such  Bon  j  of  Indemkitt  is  not  broken  until  the  surety  baa 
actually  paid  the  money,  or  has  at  least  been  sued  on  the  original  bond, 
and  such  surety  ie  not  danmified  by  the  mere  failure  of  the  guardian  t» 
pay  over  money  of  his  ward  in  his  hands. 

Bebach  of  akt  Substantivb  Pabt  of  the  Condition  of  a  bond  worka  a  for- 
feiture of  the  bond  at  law. 

Bond  Condihoned  to  Aoooxtnt  "when  theebxo  bbqvbstbd,"  oonstitatea 
the  request  a  part  of  the  condition,  and  in  assigning  a  breach,  such  re* 
quest  must  be  averrei,  and  the  time  and  place  specified. 

Atbbment  that  the  Intestate  did  not  Aooount  *'  when  thereto  required,** 
is  insuflScient,  where  the  request  is  parcel  of  the  condition. 

IVyBFEiTUBE  OF  Intestate's  Bond  afteb  Oommebsion  Closed. — ^Wbere  a. 
surety  on  a  deceased  guardian's  bond,  who  has  taken  a  bond  of  indem- 
nity, ii  damnified  after  the  commission  upon  the  estate  of  the  decedent 
is  closed,  the  personal  representative  is  still  liable  if  any  of  the  estate 
remains  in  his  hands  undistributed,  after  paying  all  the  debts  allowed 
under  the  commission. 
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Appeal  from  a  report  of  commissioiiers  on  the  estate  of  Jamea 
SteTens,  jtm.,  deoeaeed,  disallowing  a  claim  presented  by 
Edward  Jones,  the  appellant.  The  said  claim  was  founded  on 
a  bond  of  indemnity  for  one  thousand  dollars,  executed  by  the 
deceased  to  the  appellant  to  indemnify  and  saTC  harmless  the 
said  appellant  from  a  certain  bond  given  by  the  deceased  to  the 
probate  judge  as  guardian  for  one  Nancy  Brewster,  a  minor,  for 
the  faithful  execution  of  his  trust,  which  bond  was  signed  by 
the  appellant  as  surety.  The  appellant,  on  praying  this  appeal, 
filed  with  the  probate  court  a  declaration  of  his  claim  against 
the  administrator  under  the  statute,  alleging  that  Steyens,  the 
deceased,  in  his  life- time,  executed  on  a  certain  day  to  the  ap- 
pellant his  certain  writing  obligatory  (meaning  the  said  indem- 
nity bond),  acknowledging  himself  to  be  holden  and  firmly 
bound  to  the  appellant  in  the  sum  of  one  thousand  dollars,  to 
be  paid  to  the  appellant  when  the  said  Steyens  should  be  thereto 
afterwards  requested,  but  which  the  said  Steyens  in  his  life- 
time, and  his  administrator  since,  though  both  often  requested, 
had  wholly  refused  and  neglected  to  pay  to  the  appellants 
damage  in  the  sum  of  one  hundred  dollars.  The  administrator 
defended,  and  craved  oyer  of  the  condition  of  the  said  writing 
obligatory  which  was  read  to  him.  The  condition  of  said  obli- 
gation, after  reciting  the  appointment  of  Stevens  as  guardian, 
the  execution  of  the  guardian's  bond,  and  the  fact  that  the  ap- 
pellant had  signed  the  same  as  surety,  was  as  follows:  "Now 
if  the  above  bounden  James  Stevens,  jun.,  shall  well  and  faith- 
fully account  with  the  judge  of  probate  for  all  such  money  or 
property  as  has  already,  or  may  hereafter,  come  into  his  hands 
belonging  to  the  said  Nancy  Brewster,  together  with  the  lawful 
interest  thereon,  at  any  time  when  he  may  be  thereto  requested 
by  the  said  judge  of  probate,  or  his  successors  in  office,  and 
shall  well  and  truly  indemnify  and  save  harmless  the  said 
Edward  Jones,  his  heirs  and  assigns,  from  all  cost  or  expense 
etc.,  hj  reason  of  being  surety  as  aforesaid,  then  this  obligation 
to  be  void,  otherwise  to  be  and  remain  in  full  force  and  effect 
in  law."  The  administrator  therefore  pleaded  that  the  appel- 
lant ought  not  to  have  or  maintain  his  action  against  the  said 
administrator,  because  no  account  had  ever  been  required  of 
him,  and  because  the  appellant  had  not  been  in  any  way  damni- 
fied. There  was  a  second  plea  in  bar  and  demurrer  thereto. 
To  the  first  plea  above  recited  the  appellant  filed  a  replication 
to  the  effect  that  he  ought  not  to  be  precluded  from  maintain* 
ing  his  action  by  reason  of  any  matter  set  forth  in  the  plea,  be« 
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cause  the  said  SteTens  had  received  large  sums  of  money,  to 
wity  the  sum  of  fiye  hundred  dollars  belonging  to  his  ward  which 
he  had  not  accounted  for  with  the  judge  of  probate,  "  when  bj 
■aid  judge  of  probate  thereto  required  and  demanded,  but 
.thereof  made  default/'  and  there  remained  in  his  hands  at  his 
decease,  not  accounted  for  bj  him,  the  sum  of  three  hundred 
dollars,  whereby  the  appellant  became  and  was  liable  upon  the 
said  bond  for  the  said  sum  not  accounted  for,  and  therefore  the 
said  indemnity  bond  to  the  appellant  was  forfeited.  Demurrer 
to  the  plea  and  joinder  therein. 

CharleB  Adorns^  for  the  appellant. 

WiUiam  BrayUm,  for  the  appellee. 

By  Court,  Pbentiss,  J.  This  is  an  appeal  from  the  determi* 
nation  of  commissioners  appointed  to  receiye  and  allow  claima 
against  an  estate  represented  insoWent;  and  the  general  ques- 
tion arising  in  the  case  is,  whether  the  pleadings  show  a  demand 
in  faTor  of  the  appellant,  which  he  is  entitled  to  an  allowance  of, 
against  the  estate. 

By  the  act  regulating  the  settlement  of  testate  and  intestate 
estates  (Comp.  Stai,  c.  44,  sees.  89,  92),  the  commissioners  on 
an  insoWent  estate  are  to  receive,  adjust,  and  allow  all  claima 
and  demands  against  such  estate,  whether  due  and  payable  at 
the  time,  or  payable  at  a  future  day.  Without  entering  at  large 
into  the  inquiry,  what  demands  may  or  may  not  be  proved 
against  an  insolvent  estate  under  these  provisions  of  the  stat- 
ute, it  is  sufficient  for  the  purposes  of  this  case  to  say,  that 
where  there  is  no  subsisting  debt  or  duty,  or  where  the  claim, 
if  payable  or  to  be  satisfied  at  a  future  day,  rests  in  oontin* 
gency,  and  it  is  uncertain  whether  or  not  any  demand  will 
accrue,  it  can  not  be  allowed.  There  must  be  a  present  debt  or 
duty,  or  a  demand  in  prcB9enti,  payable,  or  to  be  satisfied  at  all 
events  in  fxdwro.  In  the  administration  of  assets  in  England, 
although  an  obligation  for  the  payment  of  money  absolutely  at 
a  day  certain,  though  at  a  future  time,  may  be  pleaded  to  an 
fiction  brought  by  a  simple  contract  creditor,  yet  a  contingent 
security,  as  a  bond  to  save  harmless,  if  the  contingency  has  not 
taken  place,  can  not  be  pleaded:  11  Yin.  Abr.  305;  Ooldsmiih  v. 
Sydnor,  Cro.  Car.  363;  Harrison's  case^  5  Go.  28;  BucUofid  v. 
Brock,  Cro.  Eliz.  315.  A  similar  principle  prevails  in  the  proof 
of  claims  under  commission  of  bankruptcy.  It  is  settled, 
that  where  a  bond  is  conditional,  and  not  forfeited,  and  it  rests 
in  contingency  whether  or  not  there  will  be  a  demand  against 
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the  bauknipt,  it  can  not  be  proved  under  the  commission:  Alsop 
V.  Price,  Doug.  160;  Hancock  v.  Eniurisle,  3  T.  B.  435;  Dobnon 
▼.  Lockhart,  6  T.  B.  183.  In  cases  of  insolyent  estates,  where 
there  is  no  present  duty,  and  it  depends  on  some  future  event 
whether  or  not  a  demand  will  arise,  it  is  obvious  that  no  claim 
exists  which  can  be  proved  before  the  commissioners.  The 
mere  uncertainty  of  the  sum  claimed,  provided  there  is  a  legal 
remedy,  or  a  demand  in  prcnenH,  although  to  be  satisfied  in 
fiiiuro,  will  not  deprive  the  creditor  of  relief  against  the  estate 
under  the  commission.  As  the  commissioners  are  authorized  to 
receive  and  adjust  all  claims  and  demands  against  the  estate, 
every  claim,  however  uncertain  its  amount,  in  case  the  remedy 
survives  against  the  representative  of  the  deceased,  may  be 
proved  before  the  commissioners;  for  as  the  creditor  can  look 
only  to  the  estate  of  the  deceased,  if  he  is  not  allowed  to  come 
in  with  the  other  creditors  under  the  commission,  and  the  estate 
is  in  fact  insolvent,  he  is  without  remedy.  Of  this  nature  is 
every  claim,  which  arises  out  of  gain  or  acquisition  of  the  estate 
by  the  labor  or  property  of  another,  or  which  is  founded  on  a 
contract  which  contains  a  duty  vested  in  the  obligee,  and  which 
the  representative  of  the  deceased  is  bound  to  perform,  and  on 
which  he  is  liable  as  such.  Thus,  if  A.  is  bound  to  build  a 
house  for  B.  before  such  a  time,  and  A.  dies  before  the  time, 
his  executors  are  bound  to  perform  this:  6  Yin.  Abr.  241;  and 
I  do  not  see  why  the  claim  ought  not  to  be  allowed,  although 
the  time  of  performance  has  not  arrived,  and  the  damages  are 
uncertain.  Bent  payable  in  future,  as  there  may  be  an  evic- 
tion and  it  may  never  become  due,  is  placed  on  a  different  foot- 
ing. But  then  the  claim  must  be  one  which  is  capable  of  being 
liquidated  and  valued.  A  contract  for  the  payment  of  a  certain 
stated  sum,  or  the  delivery  of  certain  articles  of  property,  or 
for  the  performance  of  specific  acts  or.  services,  if  to  be  per- 
formed at  all  events,  though  at  a  subsequent  time,  may  be  the 
subject  of  valuation;  but  where  the  performance  of  the  contract 
depends  on  a  contingency  which  may  never  happen,  it  is  evi- 
dent that  it  can  not  be  valued.  As  the  bond  declared  upon  in 
this  case  is  not  for  the  payment  of  a  sum  certain,  or  the  per- 
formance of  an  act  at  all  events,  so  as  to  raise  a  present  debt  or 
duty,  but  is  conditional,  depending  on  a  contingency,  it  follows 
that  there  must  at  least  be  a  breach  of  the  condition  and  a  con- 
sequent forfeiture  of  the  bond  to  give  the  appellant  a  demand 
against  the  estate  of  the  intestate. 
The  question  then  is,  whether  the  bond  declared  upon  is,  or 
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is  not)  forfeited;  and  this  question  must  be  decided  on  the 
pleadings.  As  no  objection  is  made  to  the  sofficiencj  of  the 
plea  in  bar,  the  only  question  arising  upon  the  first  set  of  plead- 
ings respects  the  sufficiency  of  the  appeUant's  replication.  If 
the  bond  is  to  be  considered  a  mere  bond  of  indemnity,  it  is 
manifest  that  no  sufficient  breach  is  assigned,  and  the  replicar 
tion  is  clearly  insufficient.  In  Oriffiih  ▼.  Harrigon^  1  Salk.  1S^» 
it  is  laid  down  that  where  a  counter-bond  or  covenant  is  given 
to  save  harmless  from  a  penal  bond  before  condition  broken, 
there,  if  the  penal  sum  be  not  paid  at  the  day,  and  so  the  con- 
dition not  preserved,  the  party  to  be  saved  harmless  does  bj 
this  become  liable  to  the  penalty,  and  so  is  damnified,  and  the 
counter-bond  forfeited;  but  if  the  counter-bond  be  given  after 
the  condition  of  the  obligation  is  broken,  or  to  save  harmless 
from  a  single  bill  without  a  penalty,  there  the  counter-bond 
can  not  be  sued  without  a  special  damnification.  As  it  doea 
not  appear  from  the  pleadings  that  the  original  bond  in  which 
the  appellant  joined  as  surety  for  the  intestate  was  a  penal 
bond;  or,  if  we  are  to  intend  that  it  was  that  there  has  been  a 
breach  of  the  condition  of  it,  the  appellant,  according  to  the 
case  just  cited,  should  have  set  forth  specially  in  his  replication 
how  he  was  damnified,  and  nothing  short  of  paying  the  money 
on  the  original  bond,  or  at  least  being  sued  upon  it,  would  con- 
stitute a  breach:  Taylor  v.  Wilson^  Gamp.  525;  Paul  v.  Jbnes,  1 
T.  B.  599;  1  Saund.  117,  n.  1.  The  mere  fact  alleged  that  the 
sum  of  three  hundred  dollars  belonging  to  the  ward  remained 
in  the  hands  of  the  intestate,  and  not  paid  oyer  at  the  time  of 
his  death,  is  no  damage;  for  the  appellant  may  notwithstanding 
never  be  sued  or  charged. 

But  it  is  insisted  on  the  part  of  the  appellant  that  the  bond 
declared  upon  is  conditional,  not  only  to  indemnify  and  save 
him  harmless  from  the  original  bond,  but  also  that  the  intestate 
should  well  and  faithfully  account  with  the  judge  of  probate  for 
all  money  or  property  which  had  then,  or  might  thereafter,  come 
into  his  hands  belonging  to  the  ward,  when  thereunto  required 
by  the  judge  of  probate;  and  that  if  this  part  of  the  oonditioa 
of  the  bond  is  broken,  the  bond  is  forfeited.  There  is  no  doubt 
of  the  principle  that  if  any  substantive  part  of  the  condition  of 
a  bond  is  broken,  the  bond  is  forfeited  at  law.  The  case  of 
Hodgson  v.  BeU^  7  T.  B.  97,  is  an  authority  to  this  effect  There 
the  counter-bond  taken  by  the  surety  was  conditioned  for  the 
payment  and  discharge  of  the  original  bonds  according  to  the 
true  intent  and  meaning  thereof,  and  also  to  indemnify  and 
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saye  harmless  the  soretj  from  all  damage,  eto.;  and  it  was  held 
that  as  one  of  the  original  bonds  had  not  been  paid  at  the  time 
it  became  due,  a  part  of  the  condition  of  the  counter-bond  was 
broken,  and  the  bond  was  thereby  forfeited  at  law.  But 
whether  from  a  just  construction  of  the  condition  of  the  bond 
in  this  case  it  is  anything  more  in  truth,  when  taken  together, 
than  a  condition  to  indemnify  and  save  harmless,  may  perhaps 
admit  of  a  question.  Assuming,  however,  the  construction 
given  to  it  by  the  counsel  for  the  appellant,  we  are  then  to  in- 
quire whether  the  replication  sets  forth  any  breach  of  that  part 
of  the  condition  which  is  relied  upon.  The  replication  alleges 
that  the  intestate  did  not  during  his  life  account  with  the  judge 
of  probate  for  the  goods  and  chattels  of  the  ward  in  his  hands 
when  by  the  judge  of  probate  thereto  required  and  demanded, 
but  thereof  made  default,  and  at  the  time  of  his  decease  there 
remained  in  his  hands  three  hundred  doUars  not  accounted  for. 
This,  in  substance,  is  no  more  than  saying  that  the  intestate 
had  not  performed  the  condition  of  the  bond;  and  such  general 
statement  is  dearly  insufficient.  When  the  condition  is  to  do 
a  thing  when  thereto  requested,  there  the  request  is  part  of  the 
condition,  and  must  be  averred  with  all  necessary  circumstances 
of  time  and  place:  Fitthue  v.  Dennington,  6  Mod.  227;  Devenfy 
V.  Wiibore,  Gro.  Eliz.  86;  Birks  v.  Trippet,  1  Saund.  83,  n.  2; 
Bach  V.  Ovoen,  5  T.  B.  409. 

The  request  to  account  was  a  traversable  fact,  and  should 
have  been  specially  alleged,  by  a  direct  and  positive  averment. 
Instead  of  that,  the  averment  is  merely  that  the  intestate  did 
not  account  when  thereto  required  and  demanded,  which,  in* 
dependent  of  its  generality,  is  not  a  direct  and  positive,  but  at 
the  most  a  mere  argumentative  allegation.  It  has  been  argued 
that  the  death  of  the  intestate  dispensed  vrith  the  necessity  of 
any  request,  and  that  thereupon  the  bond  became  immediately 
forfeited.  But  if  by  that  event  the  condition  to  account  be- 
came impossible  to  be  performed,  the  consequence  would  seem 
to  be,  as  the  condition  contains  no  duty  vested  in  the  appel- 
lant, and  none  could  accrue  to  him  until  a  breach  of  the  condi- 
tion, that  the  bond,  sO  far  as  it  respects  that  part  of  the  condi- 
tion, is  saved.  If,  on  the  other  hand,  the  duty  of  rendering  an 
account  survived,  and  the  condition  remained  to  be  performed, 
notwithstanding  the  death  of  the  intestate,  it  devolved,  of 
oouxse,  on  his  personal  representative;  and  the  request  being 
paxoel  of  the  condition,  there  could  be  no  breach  of  the  oopdi- 
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tioD,  and  conseqnenily  no  duty  accruing  to  the  appellant  until 
request. 

Ab  the  replication  shows  no  breach  of  the  condition  to  ac- 
count, nor  that  the  appellant  has  been  in  any  way  damnified, 
there  has  been  no  forfeiture  of  the  bond,  and  consequently  he 
has  no  cause  of  action,  or  anything  like  a  ddnium  in  prasserUi, 
There  is  no  debt  due  him,  or  any  subsisting  demand  which  can 
be  allowed  him.  He  has  paid  nothing,  nor  been  put  to  any 
damage,  and  it  is  not  certain  that  he  CTcr  will  be  compelled  to 
pay  anything.  Whether  he  wiU  be  or  not  is  an  eyent  depend- 
ing on  contingencies  which  may  never  happen.  If,  howeyer, 
he  should  be  made  chargeable,  and  a  debt  should  hereafter 
arise  upon  the  bond,  the  personal  representative  of  the  intestate, 
notwithstanding  the  commission  is  closed,  would  still  be  liable, 
if  the  estate  is  not  in  fact  insolvent,  and  assets  remain  after 
paying  the  debts  allowed  under  the  commission,  unless  the 
surplus  estate  has  been  distributed  among  the  heirs  by  a  decree 
of  the  court  of  probate.  In  such  case,  he  will  be  discharged, 
and  the  heirs  will  be  liable  to  the  extent  of  the  estate,  real  and 
personal,  decreed  to  them,  in  proportion  to  their  respective 
shares:  Gomp.  Stat.  ch.  44,  sec.  80.  As  we  are  all  of  opinion 
that  the  replication  to  the  first  plea  in  bar  shows  no  breach  of 
the  condition  of  the  bond,  it  must  be  adjudged  insufficient. 
As  this  decides  the  case,  and  the  appellee  is  consequently  en- 
titled to  judgment,  it  becomes  unnecessary  to  notice  the  second 
plea  in  bar,  or  give  any  opinion  upon  its  merits. 

Judgment  for  the  appellee. 


Ghappel  V.  Mabvin. 

[2  AzKBHi,  79.] 

DmVBET  OF  Ohathls. — ^Where  a  pnrcliaaer  of  ohattela  takes  poMMiiiMi  of 
part  of  them,  and  the  key  to  the  shop  oootaining  the  reddne  is  left  with 
a  third  person  for  him  hy  the  vendor  pursaant  to  an  understanding  be- 
tween them,  the  property  thereby  passes  s(vas  to  enaUe  sndh  pnrchsser 
to  maintain  trespass  against  a  sabeeqnent  poiohaser  from  the  vendor 
who  takes  actual  possession  of  the  goods  in  the  shop  by  borrowing  the 
key  from  the  person  with  whom  it  is  left. 

^^  . 

Tbbspass  for  taking  a  quantity  of  plank  and  other  timber,  the 

property  of  the  plaintiff.    Plea,  the  general  issue.    It  appeared 

at  tiie  trial  that  Chappel,  the  plaintiff,  purchased  a  quantity  of 

plank  and  timber  from  one  Bedfield,  and  paid  him  therefor. 
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The  plaintiff  took  away  a  part  of  the  timber  which  was  in  a 
certain  bark-house  when  Bedfield  told  him  that  the  rest  of  it 
was  in  his,  Bedfield's,  shop,  and  that  he  would  leave  the  key 
for  him  with  one  Ganson.  Bedfield  left  the  key  with  Ganson 
for  the  plaintiff  accordingly.  There  was  evidence  tending  to 
show  that  Marvin,  the  defendant,  subsequently  purchased  the 
same  plank  and  timber  from  Bedfield,  but  it  did  not  appear 
what,  if  any,  consideration  he  paid  for  the  same.  Marvin 
applied  to  Ganson  for  the  key,  who  delivered  it  to  him,  sup- 
posing that  he  called  on  behalf  of  the  plaintiff,  and  Marvin 
afterwards  took  away  the  said  plank  and  timber,  which  was  the 
trespass  complained  of.  The  judge  instructed  the  jury  that 
upon  this  evidence,  if  they  believed  it  all  to  be  true,  the  plaintiff 
was  entitled  to  a  verdict.  Verdict  for  the  plaintiff  accordingly. 
Motion  for  a  new  trial  on  exceptions  to  the  instructions. 

Stephen  8.  Brown,  for  the  plaintiff. 

A.  Burt  and  B.  Tamer,  for  the  defendant. 

By  Court,  HuramKSON,  J.,  (after  stating  the  case):  The  otily 
questions  litigated  in  this  case  arise  upon  the  charge  of  the 
court  to  the  jury.  And  the  principal  question  there  arising  is, 
whether  the  property  in  question  was  sufficiently  delivered  to 
vest  the  title  in  the  plaintiff,  as  against  Marvin.  For  the  charge 
was,  that  if  the  jury  believed  all  the  testimony  on  both  sides, 
they  ought  to  find  for  the  plaintiff.  There  was  no  testimony 
that  Marvin  ever  took  possession,  or  had  any  control  of  the 
property,  till  the  taking  of  which  the  plaintiff  complains  as  a 
trespass;  and  that  control  he  obtained  by  the  help  of  the  key, 
which  was  left  by  Bedfield  for  the  plaintiff;  and  it  was  deliv* 
ered  him  by  Ganson,  who  then  supposed  he  applied  in  behalf 
of  the  plaintiff.  This  being  all  the  possession  of  the  defend- 
ant, the  court  have  no  doubt  but  that  the  purchase  by  the 
plaintiff,  and  his  going  and  taking  what  was  in  the  bark-house, 
and  having  the  promise  that  the  key  of  the  shop  should  be  left 
with  Ganson,  to  enable  him  to  get  at  the  property  in  the  shop, 
and  the  key  being  left  accordingly,  before  Marvin  obtained 
any  possession  whatever,  as  testified  by  the  witnesses,  was  a 
sufficient  purchase  by,  and  delivery  to,  the  plaintiff,  to  entitle 
him  to  recover  of  the  defendant.  It  was  suggested  by  the 
counsel  for  the  defendant  that  the  court  assumed  the  province 
of  the  jury  in  saying  that  it  did  not  appear  that  Marvin  paid 
any  consideration  for  the  timber.  This  was  obviously  an  allu- 
sion to  there  being  no  testimony  of  any  actual  payment  by  him 


686  Fletcheb  v.  Howard.  [Yermonty 

of  any  consideration.  As  the  case  undertakes  to  recite  all  the 
testimony,  and  as  there  is  no  mention  of  any  such  payment, 
the  allusion  was  warranted  by  it. 

The  defendant  takes  nothing  by  his  motion,  and  judgment 
must  be  entered  upon  the  verdict  with  additional  damages  and 
costs. 


FlETGHEB   V.  HOWABD. 

[2  Azmn.  116.] 
PftOFEBTT  or  PiBflONAL  Chattkls  MAT  PASS  by  a  bftigun  and  sale  lor  soiB- 

eient  oonaidentioii  vrithoat  deliyeiy  as  between  the  parties,  but  ddrnrf 

is  necessary  as  to  other  persons. 
Whxn  thb  Samx  Chattel  is  Sold  to  Two  Pubcsabkbs  by  ooiiTeyaiicea 

equally  yalid,  he  who  first  lawfully  acquires  possession  most  preTsiL 
OoHsrouATiON  OF  Salb,  SxrwwianssoT  or. — ^The  liability  of  the  purchaser 

of  a  chattel  as  surety  on  the  Tender's  note,  or  the  discharge  of  a  debt 

due  from  the  vendor  to  the  purchaser,  is  a  sufficient  consideration  for 

the  sale  of  such  chattel. 
TmpOBAKT  Dkuykbt  or  Posssssioir  of  a  chattel  to  a  purchaser  who^  after 

retaining  it  for  a  few  hours,  redelivers  it  or  permite  it  to  return  to  the 

possession  of  the  vendor  does  not  pass  the  property  as  against  a  second 

purchaser  from  the  vendor  who  subsequently  takes  possession. 
OoHTiNUZD  Chanos  OF  PossBSSioiT  is  necesssry  to  transfer  the  title  as 

against  a  subsequent  purchaser  for  value. 
DxLivxBT  or  PossBSiON  MUST  AoooMFANT  A  Plbdox  of  a  personal  chattel 

to  render  it  valid. 
Ir  THE  Pawnu  IiocKDiATELT  REDELiyxBS  the  thing  pledged  to  the  pawnor 

the  special  property  therein  created  by  the  bailment  is  determined. 
General  Owner  having  Possession  of  a  pledge  may  lawfully  dispose  of  it 

to  any  one,  and  the  pawnee  can  not  recover  it  or  maintain  trespass  for  iL 
EzcBFTiONS. — ^A  party  has  a  right  to  require  the  opinion  of  the  court  upon 

any  point  of  law  pertinent  to  the  issue,  and  a  refusal  to  give  it  will  be 

error  to  which  an  exception  may  be  taken. 

Ebbob  to  the  county  court  to  reverse  a  judgment  obtained 
in  an  action  of  trespass  for  taking  a  certain  hog.  The  action 
was  originally  brought  before  a  justice  of  the  peace  and  taken 
to  the  county  court  on  appeal.  It  was  proved  at  the  trial  that 
in  June,  1823,  Howard,  the  plaintiff  below,  became  surety  on 
a  note  for  one  Peters,  and  that  the  latter,  to  indemnify  him, 
pledged  to  him  the  hog  in  question,  of  which  the  plaintiff  was 
to  take  possession  when  he  pleased.  The  plaintiff  left  the  hog 
with  Peters  till  August  2,  1823,  when  he  took  it  and  drove  it 
home.  The  hog  returned  to  Peters's  possession  by  noon  of 
the  same  day,  and  remained  therd  until  August  8,  when  it  was 
t«ken  possession  of  by  the  defendant  under  a  bill  of  sale  ex- 
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eoated  to  him  by  Peters  on  An^i^st  1,  1823,  in  consideration  of 
a  certain  debt  due  from  Peters  to  the  defendant,  which  was 
then  released  and  discharged.  The  defendant  asked  the  court 
to  instract  the  jury  that  if  they  found  that  the  hog  returned 
from  the  plaintiff's  after  he  drove  it  home  as  above  stated,  with- 
out straying,  or  that  having  returned  by  straying  it  remained 
in  Peters's  possession  with  the  plaintiff's  consent,  knowledge 
and  permission  until  the  defendant  took  possession,  the  trans- 
action between  Peters  and  the  plaintiff  was  fraudulent,  and 
that  the  defendant  had  a  right  to  take  possession  and  was  en- 
titled to  a  verdict.  But  the  court  refused  so  to  charge  or  to 
give  any  instruotionB  on  that  point,  but  left  the  jury  to  decide 
the  law  as  well  as  the  facts;  to  which  refusal  the  defendant 
excepted.  Verdict  and  judgment  for  the  plaintiff;  whereupon 
the  defendant  sued  out  this  writ  of  error.  The  assignment  of 
errors  embraced  several  other  exceptions  besides  the  one  above 
stated;  but  as  the  supreme  court  did  not  consider  them,  it  is 
deemed  unnecessaiy  to  insert  them  or  the  points  of  evidence 
to  which  they  referred. 

A.  O.  Whiitemore  and  J.  O.  Thompson,  for  the  plaintiff  in 
error. 

Hector  Adama,  Asa  Aldis,  and  Jamea  Davis,  for  the  defendant 
in  error. 

By  Court,  Pbxhtiss,  J.  There  is  no  doubt  that  property  in 
personal  chattels  may  pass  by  a  bargain  and  sale  for  a  sufficient 
consideration,  without  deliveiy,  as  between  the  parties  to  the 
sale;  but  then,  as  against  every  one  but  the  vendor,  there  must 
be  a  delivery  of  the  possession.  When  therefore  the  same 
chattel  is  sold  to  two  different  persons,  by  conveyances  equally 
valid,  he  who  first  lawfully  acquires  the  possession,  will  hold  it 
against  the  other:  Lanfear  v.  Sumner,  17  Mass.  110  [9  Am.  Dec. 
119].  The  liability  of  the  plaintiff  below  to  pay  the  small  note 
signed  by  him  as  surety  for  Peters,  the  former  owner  of  the 
hog,  was  undoubtedly  a  sufficient  consideration  for  the  transfer 
to  him;  and  the  discharge  of  the  debt  due  from  Peters  to  the 
defendant,  was  an  equally  valid  consideration  for  the  subse- 
quent assignment  to  the  defendant. 

Both  transfers,  therefore,  being  equally  valid,  as  it  respects 
the  consideration  on  which  they  were  made,  and  good  against 
Peters,  the  rights  of  the  parties  at  the  trial,  as  against  each 
other,  must  have  depended  altogether  on  the  question  of  pos- 
session.   The  evidence  given  was,  that  the  transfer  to  the  plaint- 
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iff  was  made  in  June,  bat  no  delivezy  or  poopooiion  was  taken 
by  him  until  the  second  of  Angnst  following.  He  then  tocdc 
the  hog  into  his  keeping  for  a  few  hoars;  bat  the  same  daj  ii 
went  back  into  the  possession  of  Peters,  and  there  continaed 
until  the  eighth  of  August,  when  the  defendant  took  poaseeaaon 
of  it  under  the  bill  of  sale  executed  to  him,  dated  the  first  of 
August.  Although  the  possession  taken  bj  the  plaintiff  on  the 
second  of  August  was  before  the  defendant  acquired  posses- 
sion, yet  the  possession  so  taken,  if  the  transfer  to  the  plaintiff 
had  been  an  absolute  sale,  would  not  ayail  him,  if  he  pei^ 
mitted  the  hog  immediately  to  go  back  and  remain  in  the 
possession  of  Peters.  Such  a  temporary  possession  of  the 
plaintiff  would  be  as  no  possession  against  the  defendant,  who 
was  a  creditor  of  Peters,  and  took  the  assignment  of  the  hog  in 
satisfaction  of  his  debt.  The  principle  is,  that  the  continuance 
of  the  Tender  in  possession  of  a  personal  chattel,  giyes  him  a 
false  credit,  and  enables  him  to  impose  upon  the  world,  and  de- 
ceiTO  and  defraud  those  who  deal  with  him. 

The  transfer  to  the  plaintiff,  therefore,  to  be  yalid  against  the 
defendant,  must  have  been  accompanied  and  f oUowed  with  pos- 
session, and  this  would  be  so,  whether  the  transfer  was  a  sale 
or  a  mere  pledge.  But,  considered  as  a  mere  pledge,  as  the  bill 
of  exceptions  states  it  to  have  been,  there  is  another  view  of  the 
case.  It  is  essential  to  every  pledge  of  a  personal  chattel,  that 
it  should  be  accompanied  by  deliveiy  of  possession,  or  it  will  not 
be  valid;  and  in  case  of  delivery,  the  general  property  remains 
in  the  former  owner,  and  only  a  special  property  passes  to  the 
pawnee:  Gro.  Jac.  245;  Yely.  178;  IGYin.  Abr.  263;  Powell  on 
Mortg.  3.  If,  therefore,  the  pawnee  takes  a  delivery  of  the  thing 
pledged,  and  yet  immediately  redelivers  it  to  the  owner,  or, 
which  is  equivalent  thereto,  permits  it  to  go  back  into  his  pos- 
session, the  special  property,  created  by  the  bailment,  is  de- 
termined and  gone.  The  general  owner,  having  the  possession, 
may  lawfully  dispose  of  it  to  any  one,  and  the  pawnee  has  no 
such  right  or  property  in  the  thing  as  will  enable  him  to  main- 
tain trespass,  or  indeed  any  action  to  recover  it.  In  every  view 
of  the  case,  the  defendant  had  a  right,  on  the  evidence  given, 
to  call  upon  the  court  to  instruct  the  jury  that  if  the  plaintiff 
permitted  the  hog  to  go  back  into  the  possession  of  Peters,  or 
it  was  permitted  to  remain  there  with  his  knowledge  and  con- 
sent, the  defendant,  under  the  assignment  to  him,  acquired  the 
legal  property.  A  bill  of  exceptions  is  not  confined,  as  the 
plaintiff's  counsel  argued  that  it  was,  to  some  opinion  or  deda- 
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ion  expressed  by  the  court  in  the  course  of  the  trial,  or  some 
positive  misdirection  to  the  jnry.  A  party  has  a  right  to  re« 
quire  the  opinion  of  the  court  upon  any  point  of  law  which  is 
pertinent  to  the  issue,  and  the  refusal  of  the  court  to  give  such 
opinion  is  cause  for  exception,  and  a  ground  of  error:  Smith  y. 
CarringUm,  4  Oranch,  62.  On  this  ground,  without  considering 
the  other  points  discussed  in  the  argument,  the  judgment  must 
be  reversed. 
Judgment  reversed. 

That  Bkuvbbt  of  Chattels  is  Nioersabt  to  pass  the  property  therein 
to  a  purohaaer,  lee  Ford  y.  SprouU,  12  Am.  Dec.  439;  and  Peabody  t.  Carro^ 
13  Id.  305. 


SeLUOK   V.    MUNSON. 

p  Amn.  ISO.] 

CasDiTDB  OAH  KOT  APFLT  Pathbitts  to  items  in  his  aooouit  which  he  ooold 
not  recover  in  an  independent  action,  so  as  to  create  a  bahmoe  in  his 
favor  on  the  remaining  items.  ^ 

Kkkt  or  Pbofkbtt  Ck>NvsTED  AS  Sbcubitt  to  indemnify  the  grantee  against 
liability  as  sorety  for  the  grantor,  constitntes  a  part  of  the  security  and 
can  not  be  recovered  by  the  grantor  until  the  liability  is  dischaiged. 

BTTBBTT'a  LisN  ON  SUCH  RsNT  IS  NOT  ExTENOUiSHED,  but  rather  confirmed, 
by  an  agreement  that  moneys  in  his  hands  due  the  plainti£f  are  to  be  ap- 
plied on  the  debts  for  which  he  is  surety. 

Assumpsit  for  goods  sold  and  delivered  and  for  money  had 
and  received.  Plea,  the  general  issue.  It  appeared  at  the  trial 
that  the  plaintiff  had  an  account  against  the  defendant  for  goods 
sold,  etc.,  and  that  there  were  also  charged  in  the  account  cer- 
tain rents  due  on  a  store  in  Potsdam,  New  York.  Sundry  pay* 
ments  had  been  made  by  the  defendant  for  the  plaintiff,  which 
were  enough  to  extinguish  the  account  with  the  exception  of 
the  charges  for  rent.  It  further  appeared  that  the  defendant 
was  surety  for  the  plaintiff  for  the  payment  of  certain  debts, 
some  of  which  were  still  unpaid,  and  that  the  plaintiff  had 
conveyed  to  the  defendant  a  certain  property  in  Hopkinton,  by 
an  absolute  deed,  to  secure  him  against  liability  as  such  surety, 
which  property  had  been  exchanged  for  the  store  in  Potsdam. 
It  also  appeared  that  in  October,  1821,  there  was  a  balance  of 
about  two  hundred  and  four  dollars  due  the  plaintiff,  from  the 
defendant  on  account,  which  it  was  agreed  between  the  parties 
that  the  defendant  should  apply  on  the  debts  for  which  he  wa» 
surety  for  the  plaintiff.    The  judge  charged  the  jury  that 
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although  the  rents  ae  each  could  not  be  xeoovered  in  this  f  ona 
of  action,  yet  as  it  appeared  that  the  defendant  had  paid  monej 
for  the  plaintiff  to  a  considerable  amount  without  a  specific  ap- 
plication to  any  particular  account,  the  plaintiff  had  a  right  to 
apply  such  payment  to  the  rents,  and  recover  for  other  changes 
to  the  amount  of  the  balance  stated  to  be  due;  to  which  instruc- 
tion the  defendant  duly  excepted.  Verdict  for  the  plaintiff. 
Motion  that  the  verdict  be  set  aside  and  a  new  trial  granted,  on 
the  ground  of  misdirection. 

J.  (7.  Bradley  and  8.  8,  Phdps^  for  the  motion. 

B.  B.  Bates,  D,  Chipman  and  Charge  Chipman,  contra. 

By  Court,  Pjuomss,  J.  It  is  vexy  obvious  that  if  the  plaintiff, 
in  a  proper  form  of  action,  could  not  recover  the  rents  arising 
from  the  store  in  Potsdam,  he  was  not  entitled  to  recover  in 
this  case;  for  exclusive  of  the  rents,  there  appears  to  have  been 
no  balance  due  him.  This  right  to  recover,  therefore,  must 
have  depended  on  his  right  to  demand  the  rents.  If  he  could 
not  call  the  rents  out  of  the  defendant's  hands  by  a  suit,  he 
could  not  apply  the  moneys  paid  and  advanced  to  him  by  the 
defendant,  in  satisfaction  of  the  rents,  and  in  this  way  extin- 
guish the  defendant's  credit  for  advances,  and  create  a  balance 
in  his  favor,  which  he  might  demand  and  recover.  He  could 
not  thus  do  indirectly,  in  effect,  what  he  could  not  be  per- 
mitted to  do  directly.  The  objection  does  not  go  to  the-  form  of 
action  merely,  but  to  the  plaintiff's  right  to  demand  the  rents. 
The  store,  from  the  occupation  of  whidi  the  rents  accrued,  hav- 
ing been  conveyed  to  the  defendant,  as  his  security  for  having 
liecome  surety  for  the  plaintiff,  the  plaintiff  could  no  more 
recover  the  rents  issuing  out  of  the  estate  so  held  and  possessed 
l>y  the  defendant,  than  he  could  recover  the  estate  itself,  until 
lie  had  discharged  the  defendant  from  his  liabilily  as  surety. 
"The  rents  grew  out  of,  and  were  incident  to  the  estate,  and  con- 
•stituted  a  part  of  the  defendant's  security,  as  much  as  the  estate 
itself.  The  agreement  between  the  parties  that  the  balance  in 
the  defendant 's  hands  in  October,  1821,  should  be  by  him  ap- 
plied in  payment  of  the  debts  for  which  he  had  become  surety, 
could  not  have  the  effect  to  discharge  his  lien  upon  the  balance, 
as  far  as  it  respected  the  rents;  but  was  rather  in  affirmance  of 
it*  By  the  agreement,  the  balance  was  not  to  be  withdrawn 
from  the  defendant  by  the  plaintiff,  but  was  to  remain  in  the 
defendant's  hands,  for  his  security,  and  to  be  by  him  applied  to 
reduce  the  debts  for  which  he  was  holden,  and  thus  relieve  him 
self  from  so  much  of  his  liability. 
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The  plaintiffy  therefore,  could  not  appropriate  the  balance,  so 
far  as  concerned  the  rents  at  least,  to  a  different  purpose,  and 
thus  deprive  the  defendant  of  a  part  of  his  security,  which  he 
might  do  if  he  could  call  the  balance  out  of  the  defendant's 
hands.  The  plaintiff  might  have  discharged  the  defendant 
from  his  liability,  and  then  perhaps  have  recovered  the  balance 
which  the  rents  would  create  in  his  favor. 

But  it  appeared  that  the  debts  were  still  outstanding  and  un- 
paid, and  until  they  were  discharged  the  plaintiff  had  no  right 
of  action.  If  the  moneys  advanced  by  the  defendant  had  been 
paid  on  the  debts  for  which  he  was  surety,  the  payments  mighv 
have  been  applied  to  the  rents,  but  this  does  not  appear.  In. 
deed,  the  case  is  quite  imperfect  in  many  respects;  but  from 
what  we  can  collect  from  it  we  think  the  direction  to  the  jury 
was  wrong,  and  that  the  verdict  must  be  set  aside  and  a  new 
trial  granted. 

New  trial  granted. 


Babbett  v.  Buxton. 

[3  AISBHS,  187.] 

Hon  BuuuTJU)  whilb  thb  Makxb  is  Iiitozica.ted  to  m  to  be  depiivad  of 
the  ezerciae  of  his  nndenrtaading  ia  voidftble  by  him,  although  his  in* 
toziofttion  mm  voluntary  and  not  procured  by  the  oiroamventioii  of  the 
other  party. 

AssnicpsiT  on  a  promissory  note.  Verdict  for  the  plaintiff, 
and  motion  for  a  new  trial  on  grounds  which  sufficiently  appear 
from  the  opinion. 

Ohauncey  Langdon  and  Charles  K.  TFtBiams,  for  the  plaintiff. 

WiUiam  Page  and  B.  B,  BaieSf  for  the  defendant. 

By  Court,  Pbxhtiss,  J.  This  is  an  action  upon  a  promissory 
note  executed  by  the  defendant  to  the  plaintiff  for  the  sum  of 
one  thousand  dollars,  being  the  difference  agreed  to  be  paid  the 
plaintiff  on  a  contract  for  the  exchange  of  lands.  The  agree- 
ment of  exchange  was  in  writing,  and  the  plaintiff  afterwards 
tendered  to  the  defendant  a  deed  in  performance  of  his  part  of 
the  agreement,  which  the  defendant  refused.  The  defendant 
offered  evidence  to  prove  that  at  the  time  of  executing  the  note 
and  agreement  he  was  intoxicated,  and  thereby  incapable  of 
judging  of  the  nature  and  consequences  of  the  bargain.  The 
court  refused  to  admit  the  evidence  without  proof  that  the  in< 
toxication  was  procured  by  the  plaintiff.      The  question  is. 
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whether  the  evidence  was  admissible  as  a  defense  to  the  action, 
or  in  other  words,  whether  the  defendant  could  be  allowed  to 
set  up  his  intoxication  to  avoid  the  contract. 

This  question  has  been  already  substantiallj  decided  by  the 
court  on  the  present  circuit;  but  the  importance  of  the  question 
and  the  magnitude  of  the  demand  in  tiiis  case  have  led  us  to 
give  it  further  consideration.    According  to  Beverley's  coney  4 
Co.  123,  a  party  can  not  set  up  intoxication  in  avoidance  of  his 
contract  under  any  circumstances.    Although  Lord  Coke  ad- 
mits that  a  drunkard,  for  the  time  of  his  drunkenness,  is  rum 
compos  mentis y  yet  he  says:  "  EUs  drunkenness  shall  not  extenu- 
ate his  act  or  offense,  but  doth  aggravate  his  offense  and  doth 
not  derogate  from  his  act,  as  well  touching  his  life,  lands  and 
goods  as  anything  that  concerns  him."    He  makes  no  distinc- 
tion between  criminal  and  civil  cases,  nor  intimates  any  qualifi- 
cation of  his  doctrine,  on  the  ground  of  the  drunkenness  being 
procured  by  the  contrivance  of  another  who  would  profit  by  it. 
His  doctrine  is  general,  and  vrithout  any  qualification  whatever, 
and  connected  with  it  he  holds  that  a  party  shall  not  be  allov^ed 
to  stultify  himself,  or  disable  himself,  on  the  ground  of  idiocy 
or  lunacy.    The  latter  proposition  is  supported,  it  is  true,  bj 
two  or  three  cases  in  the  year-books  during  the  reigns  of  Ed- 
ward m.  and  Henry  YL;  by  Littleton,  s.  405,  who  lived  in 
the  time  of  Henry  YI.,  and  by  Stroud  v.  MdrshaUy  Cro.  Eliz. 
898,  and  Cross  v.  Andrews,  Id.  622.      Sir   William  Black- 
stone,  however,  who  traces  the  progress  of  this  notion,  as  he 
calls  it,  considers  it  contrary  to  reason,  and  shows  that  such 
was  not  the  ancient  common  law.    The  Begister,  it  appears, 
contains  a  writ  for  the  alienor  himself,  to  recover  lands  aliened 
by  him  during  his  insanity;  and  Britton  states  that  insanity  is 
a  sufficient  plea  for  a  man  to  avoid  his  own  bond.    Fitzherbert 
also  contends:  "  That  it  stands  with  reason  that  a  man  should 
show  how  he  was  visited  by  the  act  of  God  with  infirmity,  by 
which  he  lost  his  memory  and  discretion  for  a  time."    Black- 
stone  considers  the  rule  as  having  been  handed  down  from  the 
loose  cases  in  the  time  of  Edward  HE.  and  Heniy  YL,  founded 
upon  the  absurd  reasoning  that  a  man  can  not  know  in  his 
sanity  what  he  did  when  he  was  nan  compos  mentis;  and  he  says 
later  opinions,   feeling  the  inconvenience  of  the  rule,  have 
in  many  points  endeavored  to  restrain  it:    2  Bl.  Com.  291. 
In  27iomp8cm  v.  Leach,  3  Mod.  801,  it  was  held  that  the  deed  of 
a  man  non  compos  mentis  was  not  merely  voidable,  but  was 
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Toid  db  iniUo,  for  want  of  capacity  to  bind  himself  or  his  prop- 
erty. 

In  Talea  v.  Boen^  2  Str.  1104,  the  defendant  pleaded  rum  esi 
factum  to  debt  on  articles,  and  upon  the  trial  offered  to  give 
lunacy  in  evidence.  The  chief  justice  at  first  thought  it  ought 
not  to  be  admitted  upon  the  rule  in  Beverley's  aise,  that  a  man 
shall  not  stultify  himself,  but  upon  the  authority  of  8mUh  ▼. 
Can,  in  1728,  where  Chief  Baron  Pengelley  in  a  like  case  ad- 
mitted it,  and  on  considering  the  case  of  Thompson  v.  Leach, 
the  chief  justice  suffered  it  to  be  given  in  evidence,  and  the 
plaintiff  became  nonsuit.  The  most  approved  elementaiy 
writers  and  compilers  of  the  law  refer  to  this  case,  and  lay  it 
down  as  settled  law  that  lunacy  may  be  given  in  evidence  on 
the  plea  of  non  est  factum,  by  the  party  himself;  and  it  is  said  to 
have  been  so  ruled  by  Lord  Mansfield  in  Chamberlain  of  London 
V.  Evans,  mentioned  in  note  to  1  Ohit.  PI.  470.  In  this  country, 
it  has  been  decided  in  several  instances,  that  a  party  may  take 
advantage  of  his  own  disability,  and  avoid  his  contract  by 
Bice  Y.  Peet,  16  Johns.  503;  Webster  ▼.  Woodford,  8  Day,  90. 
showing  that  he  was  insane  and  incapable  of  contracting: 
These  decisions  are  founded  in  the  law  of  nature  and  of  justice, 
and  go  upon  the  plain  and  true  ground,  that  the  contract  of  a 
party  non  compos  mentis  is  absolutely  void,  and  not  binding 
upon  him.  The  rule  in  Beverlei/'s  case,  as  to  lunacy,  therefore, 
is  not  only  opposed  to  the  ancient  common  law,  and  numerous 
authorities  of  great  weight,  but  to  the  principles  of  natural  right 
and  justice,  and  can  not  be  recognized  as  law;  and  it  is  appre- 
hended, that  the  case  is  as  little  to  be  regarded,  as  authority  in 
respect  to  intoxication,  which  rests  essentially  upon  the  same 
principle. 

It  is  laid  down  in  BuUer's  N.  P.  172,  and  appears  to  have 
been  decided  by  Lord  Holt  in  Cole  v.  Bobins,  tiiere  cited,  that 
the  defendant  may  give  in  evidence,  under  the  plea  of  non' est 
factum  to  a  bond,  that  he  was  made  to  sign  it  when  he  was  so 
drunk  that  he  did  not  know  what  he  did.  And  in  Pitt  v.  Smith, 
3  Campb.  Gas.  33,  where  an  objection  was  made  to  an  attesting 
vritness  being  asked  whether  the  defendant  was  not  in  a  com- 
plete state  of  intoxication  when  he  executed^  the  agreement, 
Lord  Ellenborough  says:  "  You  have  alleged  that  there  was  an 
agreement  between  the  parties;  but  there  was  no  agreement  if 
the  defendant  was  intoxicated  in  the  manner  supposed.  He 
had  not  an  agreeing  mind.  Intoxication  is  good  evidence  upon 
a  plea  of  non  est  factum  to  a  deed  of  non  concessit  to  a  grant,  and 
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of  tion-owttm/wi^  to  a  promise."  Chitty,  Selwyn  and  Phillipa 
lay  down  the  same  doctrine,  aud  Jadge  Swift,  in  his  Digest, 
says  that  an  agreement  signed  by  a  man  in  a  complete  state  of 
intoxication  is  void:  1  Chit.  PL  470;  Selw.  N.  P.  563;  1  PhiL 
Ev.  128;  1  Swift's  Dig.  173.  In  these  varions  aothorities  it  is 
laid  down  generally,  and  without  any  qualification,  that  dronk- 
enness  is  a  defense,  and  no  intimation  is  made  of  any  distinction 
founded  on  the  intoxication  being  procured  by  the  partj  claim- 
ing the  benefit  of  the  contract.  It  is  true  that  in  Johnson  t. 
MedlicoU,  3  P.  Wms.  130,  that  circumstance  was  considered 
essential  to  entitle  the  party  to  relief  in  equity  against  his  con- 
tract. Sir  Joseph  Jekyl  held  that  the  having  been  in  drink  was 
not  any  reason  to  relieve  a  man  against  his  deed  or  agreement, 
unless  the  party  was  drawn  into  drink  by  the  management  or 
contrivance  of  him  who  gained  the  deed;  but  from  what  is  said 
in  1  Fonbl.  Eq.  60,  it  would  not  seem  that  the  author  consid- 
ered this  circumstance  as  indispensable.  He  says  equity  will 
relieve,  especially  if  the  drunkenness  were  caused  by  the  fraud 
or  contrivance  of  the  other  party,  and  he  is  so  excessively  drunk, 
that  he  is  utterly  deprived  of  the  use  of  his  reason  or  under- 
standing; for  it  can  by  no  means  be  a  serious  and  deliberate 
consent,  and  vrithout  this  no  contract  can  be  binding  by  the 
law  of  nature.  In  Spiers  v.  Higgins,  decided  at  the  rolls  in 
1814,  and  cited  in  1  Madd.  Gh.  304,  a  bill  filed  for  a  specific 
performance  of  an  agreement,  which  was  entered  into  with  the 
defendant  when  drunk,  was  dismissed  with  costs,  although  the 
plaintiff  did  not  contribute  to  make  the  defendant  drunk. 

On  principle  it  would  seem  impossible  to  maintain  that  a  con* 
tract  entered  into  by  a  party  when  in  a  state  of  complete  intoxi- 
cation and  deprived  of  the  use  of  his  reason  is  binding  upon  him 
whether  he  was  drawn  into  that  situation  by  the  contrivance  of 
the  other  party  or  not.  It  is  an  elementary  principle  of  law  that 
it  is  of  the  essence  of  eveiy  contract  that  the  party  to  be  bound 
should  consent  to  whatever  is  stipulated,  otherwise  no  obliga- 
tion is  imposed  upon  him.  If  he  has  not  the  command  of  lua 
reason,  he  has  not  the  power  to  give  his  assent  and  is  incapable 
of  entering  into  a  contract  to  bind  himself.  Accordingly  Pothier 
holds,  vol.  1  c.  1^  a.  4,  sec.  1,  that  ebriety,  when  it  is  such  aa 
to  take  away  the  use  of  reason,  renders  the  person  who  is  in  that 
condition,  while  it  continues,  unable  to  contract,  since  it  renders 
him  incapable  of  assent.  And  it  seems  Heineccius  and  Puffen* 
dorf  both  consider  contracts  entered  into  under  such  circum* 
stances  as  invalid. 
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By  the  Scotch  law,  also,  an  obligation  granted  by  a  person 
while  he  is  in  a  state  of  absolute  and  total  drunkenness  is  ineffoo- 
tual,  because  the  grantor  is  incapable  of  consent,  but  a  lesser 
degree  of  drunkenness,  which  only  darkens  reason,  is  not  suffi- 
cient: Ersk.  Inst.  447.  The  author  of  thd  late  excellent  treatise 
on  the  principles  and  practice  of  the  court  of  chancery,  after 
reviewing  the  various  cases  in  equity  on  the  subject,  and  citing 
the  Scotch  law  with  approbation,  observes:  '*The  distinction 
thus  taken  seems  reasonable;  for  it  never  can  be  said  that  a  per- 
son absolutely  drunk,  has  that  freedom  of  mind  generally  es- 
teemed necessary  to  a  deliberate  consent  to  a  contract;  the  rea- 
soning faculty  is  for  a  time  deposed.  At  law  it  has  been  held 
that  upon  non  est  ftwtum,  the  defendant  may  give  in  evidence 
that  they  made  him  sign  the  bond  when  he  was  so  drunk  that 
he  did  not  know  what  he  did.  So  a  will  made  by  a  drunken  man 
is  invalid.  And  will  a  court  of  equity  be  less  indulgent  to  hu- 
man frailty?  It  seems  to  be  a  fraud  to  make  a  contract  with  a 
man  who  is  so  drunk  as  to  be  incapable  of  deliberation :"  1  Madd. 
Gh.  302.  Mr.  Maddock  seems  to  consider  it  as  settled  that  at 
law  complete  intoxication  is  a  defense,  and  that  it  ought  to  be 
a  sufficient  ground  for  relief  in  equity,  and  indeed  it  would  seem 
difficult  to  come  to  a  different  conclusion.  As  it  respects  crimes 
and  torts,  sound  policy  forbids  that  intoxication  should  be  an 
excuse;  for  if  it  were,  under  actual  or  feigned  intoxication  the  most 
atrocious  crimes  and  injuries  might  be  committed  with  impunity. 
But  in  questions  of  mere  civil  concern,  arising  ex  conlractu,  and 
affecting  the  rights  of  property  merely,  policy  does  not  require 
that  anyone  should  derive  an  unjust  profit  from  a  bargain  made, 
with  a  person  in  a  state  of  intoxication,  although  brought  upon 
himself  by  his  own  fault,  or  that  he  should  be  a  prey  to  the  arts 
and  circumvention  of  others,  and  be  ruined  or  even  embarrassed 
by  a  bargain,  when  thus  deprived  of  his  reason.  It  is  a  viola- 
tion of  moral  duty  to  take  advantage  of  a  man  in  that  defense- 
less situation,  and  draw  him  into  a  contract;  and  if  the  intoxica- 
tion is  such  as  to  deprive  him  of  the  use  of  his  reason,  it  cannot 
be  very  material  whether  it  was  procured  by  tho  other  party  or 
was  purely  voluntary.  The  former  circumstance  would  only 
stamp  the  transaction  with  deeper  turpitude,  and  make  it  a  more 
aggravated  fraud.  The  evidence  which  was  offered  and  rejected 
at  the  trial  in  the  case  before  us  went  not  only  to  show  that  the 
defendant  was  so  intoxicated  at  the  time  of  giving  the  note  as  to 
be  incapable  of  the  exercise  of  his  understanding,  but  that  the 
contract  was  grossly  unequal  and  unreasonable;  and  both  on 
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principle  and  authority  we  think  the  evidence  watfndmiamble,  and 
that  a  new  trial  must  be  granted. 
New  trial  granted. 


CoHTRAiDT  BT  PiBSOv  Ihtozicatkd. — Ab  to  the  viUdity  o£  a  cioiiU— i 
hj  apenon  who  ia  mtoxieated»  see  the  note  to  Wade  t.  Oohert,  12  Am.  Deo. 

66a. 


Mabtin  v.  Bigelow. 

(3  Amm,  ISA.] 

Cknoiov  Law  Bulb  as  to  WAZEa-sxaHis  ia  that  each  owner  of  land  thioiij^ 
which  a  stream  of  water  flows  is  entitled  to  have  it  flow  in  ita  natnral 
coarse,  and  may  hare  an  action  for  any  diversion  of  it  to  his  injniy. 

Thxbb  must  be  a  pBBVioro  APFBOFBiAnoir  of  the  water  to  some  nsebj  such 
land-owner  before  he  can  be  said  to  sostain  any  damage. 

Common  Law  Bulb  is  Modivibd  nr  Vbbmoiit  as  being  inapplicable  to  oar 
circnmstanoes. 

Fbiob  OoouPAHcr  or  Water  of  a  stream  by  an  owner  of  land  throng  whidi 
it  flows,  as  by  erecting  a  mill  thereon,  does  not^  in  this  state^  give  the 
proprietor  a  right  to  prevent  a  land-owner  above  cfa  the  same  stream 
from  using  the  water  in  a  prudent  way  without  wanton  waste  as  it  flows 
down  its  natural  channel,  even  though  he  be  somewhat  damnified  thereby, 
if  such  prior  occupancy  has  not  continued  for  fifteen  years. 

Tbbspass  quare  elavsum  fregil  tried  in  the  county  court.  It 
appeared  that  the  plaintiff  was  the  owner  of  certain  land  through 
which  a  stream  of  water  flowed,  and  had  erected  a  mill  and  diun 
thereon,  and  the  trespass  complained  of  was  that  the  defendant 
entered  upon  the  land  and  removed  the  plaintiff's  waste-gate. 
•It  was  proved  on  the  part  of  the  defendant  that  he  was  the 
owner  of  certain  land  on  the  same  stream  below  the  plaintiff, 
upon  which  a  saw-mill  had  been  erected  and  used  by  the  de- 
fendant, and  those  under  whom  he  claimed  for  several  years 
prior  to  the  erection  of  the  plaintiff's  mill  and  dam;  that  when 
the  plaintiff's  dam  was  erected  the  water  was  thereby  obstructed 
and  the  defendant  was  prevented  from  using  the  water  in  so 
advantageous  a  manner  as  formerly  at  his  said  mUl,  and  was, 
therefore,  damnified  by  the  plaintiff's  erection  of  said  dam;  and 
that  the  defendant  removed  the  plaintiff's  waste-gate  for  the 
purpose  of  permitting  the  water  to  flow  freely,  as  formerly,  to 
his,  the  defendant's  mill.  It  did  not  appear  that  the  plaintifl 
had  wantonly  wasted  or  obstructed  the  water. 

The  court  instructed  the  jury  that  if  the  defendant  had  erected 
his  mill  and  was  in  the  use  thereof  before  the  erection  of  the 
plaintiff's  dam,  and  had  sustained  damage  by  the  plaintiff's 
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obsiamctioQ  of  the  water,  the  plaintiff  was  not  entitled  to  a  ver- 
dict. Verdict  for  the  defendant.  Motion  for  a  new  trial  founded 
on  exceptions  to  the  instructions,  certified  to  this  court  from  the 
county  court. 

Moses  Strong f  B.  C.  Boyce,  and  8.  8.  Phelps,  for  the  plaintiff 

G.  Langdon  and  John  Kellogg,  for  the  defendant. 

HirrGHiNsoNy  J.  It  appears,  by  the  case,  that  the  defendant 
erected  his  Tm'll  before  the  plaintiff  erected  his,  but  it  does  not 
appear  how  long  before;  nothing  shows  it  to  have  been  fifteen 
years  before.  And  the  case  negatives  any  wanton  waste  or  ob- 
struction on  the  part  of  the  plaintiff. 

The  decision  of  the  county  court,  which  we  now  review,  pre- 
sents this  question,  merely,  whether  the  defendant's  having  first 
appropriated  the  water  of  the  stream  to  the  use  of  his  mill,  en- 
titled him  to  the  water  without  such  obstruction  as  was  created 
by  the  plaintiff's  use  of  the  water  at  his  mill  ?  No  objection  is 
raised  to  the  method  used  by  the  defendant  to  assert  his  right, 
if  his  right  be  as  he  contends  for. 

The  common  law  of  England  seems  to  be  that  each  land- 
owner, through  whose  land  a  stream  of  water  flows,  has  a  right 
to  the  water  in  its  natural  course,  and  any  diversion  of  the  same 
to  his  injury,  gives  him  a  right  of  action.  He  must  have  pre- 
viously appropriated  it  to  some  use,  before  he  can  be  said  to 
sustain  any  damage.  If  this  common  law  is  to  govern,  it  sup- 
ports the  defendant  in  his  defense.  But  the  court  consider  it 
not  applicable  to  our  circumstances,  and  jioi  of  binding  force 
here.  There  must  have  been  a  time  when  it  was  not  applica- 
ble, so  as  to  do  justice  in  all  cases  in  England.  Should  this 
principle  be  adopted  here,  its  effect  would  be  to  let  the  man 
who  should  first  erect  mills  upon  a  small  river  or  brook,  control 
the  whole  and  defeat  all  the  mill  privileges  from  his  mills  to  the 
source. 

I,  for  one,  should  like  to  see  some  old  case  in  point;  some 
case  in  which  the  injury  complained  of  was  merely  the  pru- 
dent use  of  the  water,  with  machinery  proportioned  to  the 
stream;  after  which  use  it  flows  down  its  natural  channel. 

Not  only  the  interest  of  those  who  own  water  privileges,  but 
of  the  surrounding  inhabitants,  seems  to  require  that  mills 
should  be  erected  in  suitable  different  places  on  the  same 
stream.  The  cases  cited  at  the  bar  seem  all  to  be  either  diver- 
sions of  the  water  out  of  its  channel,  or  such  obstructions  as 
effect  a  visible,  if  not  a  wanton  waste.    At  least  none  of  them 
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are  like  the  preseDt  case,  which  negatives  any  imprudent  nse  ot 

wanton  waste  of  the  water.     The  case  of  Plait  v.  Johnson^  15 

Johns.  213  [8  Am.  Dec.  233],  noted  on  the  plaintiff's  brief,  but 

not  produced  at  the  hearing,  is  found,  upon  the  reading,  to  be 

full  in  point,  in  favor  of  the  plaintiff  upon  the  question  now 
submitted. 

Questions  relating  to  water  privileges,  of  great  importance  to 
our  citizens,  must  arise  and  be  decided;  and  this  court  are  dis- 
posed to  be  careful  not  to  anticipate  them  before  they  come 
properly  before  the  court;  and  while  we  are  ready  to  decide  in 
this  case  that  the  mere  prior  occupancy  of  the  water  by  the  de- 
fendant does  not  give  Lim  a  right  to  prevent  the  plaintiff  from 
using  the  same  water  in  a  prudent  way,  as  it  flows  down  its 
channel,  we  wish  it  fully  understood  that  we  give  no  intimation 
what  our  opinion  would  have  been  had  the  defendant  proved 
an  occupancy  of  the  water  for  his  mills,  more  than  fifteen  years 
before  the  plaintiff  erected  his. 

SsiNNXB,  G.J.  As  I  presided  at  the  trial  in  the  comity  court,  it 
may  be  proper  that  I  make  some  remarks.  I  should  have  pre* 
ferred  at  that  time  that  the  whole  case  should  have  come  up, 
but  the  counsel  chose  to  put  the  case  on  the  present  ground. 
Sitting  as  I  did,  I  chose  to  give  to  the  jury  the  rule  of  the  com- 
mon law.  But  I  then  thought,  as  I  now  do,  that  we  are  author- 
ized by  the  statute  adopting  the  common  law,  to  say  how  far 
it  is  applicable  to  our  circumstances.  I  perfectly  ooncor  in  the 
opinion  now  given. 

PsBunss  and  Botoe,  JJ.,  concurred. 

New  trial  granted. 

Rights  ts  Watsb-coubsb. — This  subject  is  disenssed  in  the  note  to 
Gardner  v,  Newburgh^  7  Am.  Dec.  631.  See  also  Strkkler  v.  Todd^  18  Am. 
Dec.  649;  CampbeU  v.  Smith,  14  Id.  400;  Cook  v.  Htdl,  15  Id.  206;  CoaUer 
V.  Hunter,  Id.  72a 


Ratmond  v.  Roberts. 

[3  Axaan,  204.] 
P4B0L  EvioxNGB,  Vabtino  OB  CkiiTtBADiOTiNO  A  Bbobipt,  IS  adousuUe  if 

sttch  receipt  contains  general  or  vagae  expres^ons^  bnt  if  it  is  definitely 

descriptive  of  what  is  intended  to  be  affected  by  it,  it  can  not  be  assailed 

by  parol  testimony,  except  on  the  ground  of  fraud. 
DirrEBENT  Wbttinos  may  bk  Oonstbubd  Toqbiheb  as  one  instnunent,  if 

they  are  between  the  same  parties  and  upon  the  same  subject^  and  «• 

pecially  if  executed  at  the  same  time. 
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AflSiomisKT  AVD  BaonPT  of  Goods  to  be  applied  on  a  partionUr  deli» 
constitate  one  entire  contract. 

Fabol  Evidsncs  Atfectino  such  Oontbagt  is  admiasible  to  prove  that 
there  were  other  goods,  not  mentioned  therein,  sold  at  the  same  time  to 
be  applied  npon  the  same  debt,  bat  not  to  contradict  the  contract  by 
showing  that  part  of  the  gooda  embraced  in  the  assignment  were  not  in- 
cluded in  the  receipt  fixing  the  price  agreed  on. 

AssTTMPSiT  for  goods  sold  and  delivered,  brought  in  the  county 
court.  Plea,  non  cussumpsU.  At  the  trial  the  plaintiff  proved 
a  contract  signed  by  Benjamin  Roberts,  the  defendant,  dated 
July  11, 1820,  whereby  the  said  defendant  agreed  that  in  case 
one  Jonathan  Roberts  should  purchase  a  certain  stock  of  ^oods 
of  the  plaintiff,  he,  the  defendant,  would  be  "  jointly  accounta- 
ble with  the  said  Jonathan  for  the  payment  at  the  time  and  in 
the  manner"  agreed  on.  He  also  proved  a  sale  of  goods  to  the 
said  Jonathan,  in  view  of  the  said  contract,  to  the  amount  of 
about  four  thousand  dollars.  The  defendant  introduced  in 
evidence  the  following  receipt  signed  by  the  plaintiff:  **  Be- 
ceived,  Manchester,  June  1, 1822,  of  Jonathan  Boberts,  three 
thousand  dollars  in  goods,  which  is  to  apply  on  an  account  I 
hold  against  the  said  Jonathan  and  Benjamin  Boberts."  He 
also  offered  parol  evidence  to  prove  that  the  said  receipt  was 
given  for  goods  in  the  store  of  Jonathan  Boberts  assigned  by 
him  to  the  plaintiff;  that  the  amount  was  not  then  ascertained, 
but  that  the  plaintiff  agreed  to  take  an  inventory,  and  if  the 
amount  exceeded  three  thousand  dollars,  to  apply  the  overplus 
upon  the  plaintiffs  aforesaid  claim  against  the  defendant  and 
Jonathan  Boberts;  and  that  there  were  in  fact  in  the  store  cer- 
tain tinopehed  goods,  and  certain  other  goods  in  Troy,  which 
were  not  included  in  the  receipt  for  three  thousand  dollars, 
and  which  the  plaintiff  had  agreed  to  apply  on  his  account  with 
the  defendant  and  the  said  Jonathan.  The  plaintiff  objected 
to  the  evidence,  and  in  support  of  his  objection  introduced  a 
written  assignment  from  the  said  Jonathan,  dated  June  1,  1822^ 
of  tho following  tenor:  "For  and  in  consideration  of  the  sum 
of  three  thousand  dollars,  I  hereby  assign,  sell  and  transfer 
unto  tiamuel  0.  Baymond  all  the  goods  which  is  now  in  the 
store,  also  one  tierce  and  one  box  hardware,  also  one  crate  and 
one  tierce  crockciy  and  glassware,  which  is  now  in  Troy.'' 
The  court  thereupon  rejected  the  parol  evidence  offered  by  the 
defendant,  to  which  the  defendant  excepted*  Verdict  for  the 
plaintiff,  and  motion  for  a  new  trial,  founded  on  the  foregoing 
exception,  which  motion  was  certified  to  this  court  for  decision. 
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(7.  SheHdon,  J.  Sargeani  and  P.  Smith,  for  the  mobon,  con< 
tended  that  the  evidence  offered  by  the  defendant  was  admissi* 
ble,  citing  StraUm  v.  BastaU,  2  T.  B.  366;  Bex  v.  Scammonden^ 
3  Id.  474;  Bex  v.  Laindon,  8  Id.  379;  McKinstry  t.  FeansaU,  3 
Johns.  319;  Tobey  v.  Barber,  5  Id.  67  [4  Am.  Dec.  326];  E%p  t. 
DeniaUm,  4  Id.  23;  Shephard  ▼.  LUOe,  14  Id.  210;  VeUe  y.  Jfvres, 
Id.  165;  Dodge y.  BiUings,  2D.  Chip.  26;  SlacJqpolev.  Arnold,  11 
Mass.  27  [6  Am.  Dec.  160];  WUkinsan  y.  ScoU,  17  Id.  249;  Daven- 
port  y.  Itoon,  15  Id.  85;  Bdrria  y.  JbAfi^foTiy  3  Cranch,  311;  Mary- 
land  Ins.  Co.  y.  Buden,  6  Id.  338. 

Milo  L.  Bennett  and  John  Aiken^  contra,  cited  Freaton  r.  Mer^ 
ceau,  2  W.  Bl.  1249;  Schermerhom  y.  Vanderheyden,  1  Johns. 
139  [3  Am.  Dec.  304]. 

By  Court,  HDTomNsoiiy  J.  The  counsel  for  the  defendant  ap- 
ply their  arguments  to  the  receipt  and  assignment  separately, 
and  urge  that  by  authorities  cited  parol  testimony  ought  to  be 
admitted  to  contradict  a  receipt  in  its  collateral,  though  not  in 
its  direct  consequences.  That  the  receipt  is  general,  not  nam- 
ing what  goods;  that  the  assignment  binds  not  as  to  the  amount 
of  the  consideration,  but  the  truth  may  be  shown  by  parol,  aa 
in  several  cases  cited,  of  receipts  and  deeds. 

In  the  several  cases  cited,  of  a  recovery  of  the  value  of  real 
estate,  notwithstanding  the  recital  in  the  deed  that  the  consid* 
eration  was  received,  there  is  a  seeming  departure  from  the 
rule  not  to  admit  parol  testimony  to  contradict  a  writing;  for  if 
the  consideration  was  received,  as  the  deed  recites,  the  inference 
drawn  is,  that  the  same  is  not  still  due.  But  the  true  reason  of 
those  decisions  is,  that  the  receipt  of  the  consideration  is  not 
in  money,  but  in  a  separate  contract  to  pay  at  a  future  day. 
That  contract  may  be  in  writing,  as  a  note,  or  rest  in  parol,  for 
future  payment.  The  deed  says  the  consideration  was  received, 
but  does  not  say  how.  Proving  that  it  was  received  in  a  prom- 
ise to  pay  in  six  months,  does  not  contradict  the  deed. 

The  true  reason  why  receipts  are  open  to  parol  investigation, 
and  to  be  varied  in  their  operation  and  even  contradicted,  ac- 
cording to  the  cases  cited,  is,  that  they  are  usually  general  in 
their  expressions,  and  many  matters,  not  thought  of  at  the 
time,  might  otherwise  be  controlled  by  their  general  expres- 
sions,  contrary  to  right  and  contrary  to  the  intention  of  the 
parties;  and  many  mistakes  are  made  in  settlements,  to  correct 
which,  the  doors  of  justice  should  not  be  shut  by  the  general 
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terms  of  a  receipt,  which  describes  no  particulars  of  what  ia 
settled. 

But  when  a  receipt  contains  no  general  or  vague  ezpressions, 
but  all  is  definitely  descriptive  of  what  is  intended  to  be  affected 
bj  it,  such  a  receipt,  like  other  writings  in  general,  must  not  be 
assailed  with  parol  testimony,  unless  on  the  ground  of  fraud. 

Each  of  these  instrumeots,  the  receipt  and  assignment,  par- 
takes in  some  degree  of  that  generality  which  might  be  affected 
by  x>arol  testimony,  in  those  parts  which  are  only  general.  The 
receipt  signed  by  the  plaintiff  is  for  three  thousand  dollars  in 
goods.  The  defendant's  counsel,  in  viewing  this  by  itself,  have 
well  observed  that  as  this  does  not  describe  what  goods,  they 
are  at  liberty  to  show  what,  and  also  to  show  other  goods  be- 
side these,  which  the  plaintiff  received  in  payment  of  his  de- 
mand. 

But  it  is  a  sound  principle,  that  different  writings  upon  the 
same  subject,  between  the  same  parties,  and  especially  if  ex- 
ecuted at  the  same  time,  are  to  be  construed  together,  and 
treated  as  one  instrument*  Apply  this  rule  to  these  papers,  put 
them  together,  and  they  form  one  entire  special  contract,  by 
which  the  defendant,  or  Jonathan  Boberts,  sells  to  the  plaintiff^ 
for  three  thousand  dollars,  all  the  goods  in  the  store,  also  one 
tierce  and  one  box  of  hardware,  also  one  crate  and  one  tierce 
of  crockery  and  glassware  which  were  then  in  Troy,  and  the 
plaintiff  agrees  to  give  him  for  the  same  three  thousand  dollars, 
and  make  payment  by  applying  that  sum  on  his  demand,  which 
is  the  subject  of  this  suit.  Letting  these  stand  thus  as  one  con- 
tract, still  it  would  have  been  proper  for  the  defendant  to  show 
by  parol  proof,  that  other  goods  were  sold  at  the  same  time 
that  were  to  apply  in  payment  of  the  same  debt,  and  not  in- 
cluded in  this  description.  In  doing  this,  he  might  have  shown 
what  store  was  alluded  to  in  the  assignment,  all  the  goods  in 
which  were  conveyed  to  the  plaintiff;  then  show  a  sale  of  others 
elsewhere.  So,  of  two  towns  by  the  name  of  Troy,  he  might 
show  which  was  intended.  Or,  if  there  were  at  Troy  more 
boxes  and  tierces  than  were  described  in  the  writing  as  being 
sold,  either  party  might  introduce  parol  testimony  to  show 
which  were  intended. 

But  the  testimony  offered  by  the  defendant  in  this  case,  was 
offered  for  no  such  purpose,  nor  had  it  any  such  tendency.  Its 
object  and  tendency  were  to  show  that  a  part  of  the  goods 
named  in  the  assignment,  were  not  included  in  the  receipt  which 
fixes  the  price  agreed  srv^n  by  the  parties.    I  say  agreed  by  the 
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parties,  for  the  writings  together  contain  the  mnioal  agreement 
of  both  the  parties,  for  the  sale  and  the  price  to  be  paid,  and 
the  mode  of  payment.  The  tendency,  then,  was  to  contiadict 
the  writings  in  a  point  where  they  are  specific,  and  not  assail- 
able with  parol  testimony,  unless  on  the  ground  of  frand,  whi<di 
is  not  here  pretended. 

The  decision  of  the  county  court,  rejecting  this  testimony  was 
correct,  and  the  defendant  takes  nothing  by  his  motion. 

Let  judgment  be  entered  on  the  Terdict. 

Pbehtiss,  J.  I  concur  in  the  opinion,  though  I  haTe  no 
doubt  but  that  parol  testimony  may  be  given  to  oontiadiet  a 
receipt. 

Parol  Evmxirci  Amomre  Bmbir. — See  ea  tine  snbject  Tabeg  t.  Bar^ 
ber,4,AjxL  Dea  S26;  €hrierY.  ButUm,  11  Id.  627;  end  ae  to  the  admkmhni^ 
of  parol  evidence  to  oontnidict  or  ez^ein  the  aeknowledgment  of  feceipt  of 
eoosideratiaii  in  a  deed,  see  O'iiTetUev.  Lodge,  1  Am.  Dea  377  and  note; 
Sehemerhomv.  Vanderhepdm,  3  Id.  90A  and  note;  Bowem  t.  BeO,  11  Id.  286; 
Oraoet  t.  Carter,  Id.  786. 

As  TO  Pabol  EvmsNoi  lo  SzpLAnr  Wbhtbt  Ckurnuci8»  genenlly,  aee 
BuUt.  TaUot,  1  Am.  Dec.  62;  Thompmm  t.  WhiU,  Id.  262;  McFariam t. 
Moore,  3  Id.  752;  Coger  ▼•  McGee,  6  Id.  610;  StadioU  t.  ArwoUL,  6  Id.  IJSO; 
SnfderY.  Swyder,  Id.  493;  OatlmT.  KUpairkk,  Id.  657;  FOiUy.  SkMom,  1 
Id.  162;  SUneneY.  Cooper,  Id.  489;  BouherT.  Brace,%ld.  148;  CIq\  emomi  t, 
ikutlkm,  8 Id.  88;  &  a.  Soot.  Joimmm,  10 LL  644;  Jadbmrnw.  HtaeHtmm,  IS 
Id.  514. 


Allen  v.  HuNTmaTov. 

I9AnEBn,M9.1 
JuDOiDDrr,  WHXUi  THBBB  ABS  VOT  Pbopsb  PLAnriivn»  aa  where  aa 

ia  broii£^t  in  the  namea  of  the  aeleotmen  of  a  town  which  ahoola  hmwrn 

been  bronght  in  the  name  of  the  town,  ia  conclQaive  until  leyeiaed  aad 

can  not  be  coUaterally  impeached. 
JuDOHKNT  iBaBQiTLABLT  OwTAiSED  i»  ncvertheleaa  a  judgment  to  all  JntOBfea 

and  porpoeea  until  act  aside  or  vacated. 
Statutb  Dsolakino  a  Thiso  Void  is  often  to  be  construed  aa  making  i\ 

merely  voidable  at  the  instance  of  a  party. 
JiTDOXKHT  FouKDBD  ON  AN  Obioinal  Wrtt  Dklabxd  Vqzd  by  atatuts^  for 

want  of  a  particular  indorsement,  where  the  statute  ia  silent  aa  to  the 

judgment,  is  voidable  merely  and  not  void. 
JuDOKXRT,  WHEN  VoiD. — ^As  a  general  rule,  a  judgment  ia  void  in  no  ease 

except  where  it  appears  from  the  judgment  itaelf  that  the  court  had  ne 

jurisdiction. 
Whebb  an  Ibbbqulab  Jcn>aMBNT  XB  Set  Abidb  the  oonaequenoes,  aa  between 

the  parties,  are  the  same  as  if  no  judgment  had  ever  eziated. 
Bbbonbous  Judokbnt,  Thouoh  ArrsBWABDB  Bbvbbsbd,  afibfda  protection 

for  all  acts  done  under  ik 
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Tboveb  for  a  horse,  brought  in  the  county  court.  Plea,  the 
general  issue.  The  defense  was  that  the  said  horse  was  taken 
and  sold  under  an  execution  issued  upon  a  judgment  obtained 
before  a  justice  of  the  peace  against  the  plaintiff  in  an  action 
brought  by  the  selectmen  of  the  town  of  Acton  to  recover  the 
expenses  of  removing  a  nuisance  from  the  highway,  one  of  the 
defendants  being  the  constable  who  made  the  levy  and  sale,  and 
the  other  defendant  being  one  of  the  selectmen.  The  plaintiff 
objected  to  the  evidence  offered  to  prove  these  facts  on  the 
ground  that  the  said  judgment  and  execution  were  absolutely 
void:  1.  Because  the  action  should  have  been  brought  in  the 
name  of  the  town  and  not  in  the  names  of  the  selectmen;  2* 
Because  it  appeared  that  there  was  no  minute  indorsed  on  the 
original  writ  in  said  action  of  the  day,  month,  and  year  when  it 
was  signed  by  the  justice,  and  the  same  was,  therefore,  void  by 
the  express  provision  of  the  statute.  The  evidence  was,  however, 
admitted  to  which  the  plaintiff*  excepted.  Verdict  for  the  de- 
fendants. Motion  for  a  reversal  of  the  judgment,  and  a  new 
trial  founded  on  the  plaintiff's  exceptions  certified  to  this  court 
from  the  county  court. 

Charles  Phelps  and  D.  Kettogg^  lot  the  plaintiff. 

J.  HurU^  for  the  defendants. 

By  Court,  Pbintiss,  J.  The  horse  for  which  this  action  was 
brought  was  taken  by  the  defendants,  under  an  execution  issued 
on  a  judgment  recovered  in  a  suit  against  the  plaintiff,  by  the 
selectmen  of  Acton.  It  was  objected  on  the  trial,  and  is  now 
insisted,  that  the  judgment  and  execution  were  irregular  and 
void,  and  afforded  no  justification  to  the  defendants. 

It  is  unnecessary  to  give  any  opinion  whether  the  action  in 
which  the  judgment  was  recovered  against  the  plaintiff  could 
have  been  properly  maintained  in  the  name  of  the  selectmen, 
or  should  have  been  brought  in  the  name  of  the  town;  because 
it  is  very  dear  that  the  question  could  not  be  raised  in  this 
case.  Admitting  that  the  action  should  have  been  brought  in 
the  name  of  the  town,  and  that  the  selectmen  could  not  main- 
tain it,  the  proceedings  are  merely  ezroneous,  and  not  void. 
The  judgment,  while  it  remains  in  force  and  unreversed,  is 
conclusive  upon  the  parties,  and  its  merits  can  not  be  over- 
hauled, nor  can  it  be  impeached  in  this  collateral  way. 

It  is  equally  unnecessary  to  determine  whether  the  nature 
and  purpose  of  the  action  against  the  plaintiff  were  such  as  to 
require  a  minute  in  writing  on  the  original  writ,  under  the 
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official  Bignature  of  the  justice,  of  the  day,  month,  and  year, 
when  the  writ  was  presented  to  and  signed  bj  him.  We  are 
inclined  to  think  that  such  minute  was  not  requisite,  but  it  ia 
quite  unnecessary  to  enter  at  all  into  that  question.  The  exe- 
cution issued  against  the  plaintiff  was  warranted  by  the  judg- 
ment; and  unless  that  was  ipso  facto  void,  and  a  nullity  eib  inilio, 
the  execution  affords  a  good  justification  to  the  defendants. 
The  statute  which  is  relied  upon  declares  that  every  original 
writ  issued  in  the  cases  therein  mentioned,  in  which  a  minute 
is  not  made  and  signed  as  therein  required,  shall  be  void.  The 
statute  does  not  in  terms  extend  to  the  judgment  which  may 
be  rendered  in  the  suit  commenced  by  such  writ,  but  it  is 
argued  that  if  the  writ  is  made  void  the  judgment,  and  all  the 
proceedings  consequent  upon  it,  must  be  void  also.  It  would 
certainly  be  going  great  lengths  to  hold  that  the  party,  after 
judgment  is  rendered  against  him  in  such  case,  may  tieat  the 
judgment  as  a  nullity,  and  the  plaintiff,  if  he  sues  out  execu- 
tion upon  it,  as  a  trespasser.  Tina  would  be  manifestly  incon- 
sistent with  the  general  rules  of  law  as  to  the  conolusiye  nature 
of  judgments. 

The  doctrine  which  prevails  in  the  books  is,  that  a  record  is 
of  so  high  a  nature  that  it  can  not  be  impugned  by  the  parties 
to  it  in  any  collateral  proceeding.  If  a  judgment  has  been 
irregularly  obtained,  it  is  nevertheless  a  judgment  to  all  intents 
and  purposes,  until  set  aside  or  vacated:  Fhilipa  v.  Biron,  Str. 
609;  Hamamond's  N.  P.  54.  It  is  often  the  case  that  a  statute 
which  declares  a  thing  to  be  void  is  to  be  construed  as  making 
it  voidable  merely  at  the  instance  of  the  party;  and  it  would 
seem  that  where  the  statute  only  declares  the  original  writ 
void,  and  is  silent  as  to  the  judgment,  the  reasonable  construo- 
tion  is,  that  it  is  not  void,  but  voidable  merely;  that  is,  may  be 
rendered  void  by  plea,  or  other  proper  proceeding.  The  case  of 
Frigg  v.  Adams,  2  Salk.  674,  is  a  very  strong  authority,  and  en- 
tirely decisive  of  the  point  in  question.  In  trespass  and  false 
imprisonment  the  defendant  justified  as  an  officer,  under  a 
ca,  sa.  on  a  judgment  in  the  common  pleas,  upon  a  verdict  of 
five  shillings  for  a  cause  of  action  arising  in  Bristol.  The 
plaintiff  replied  the  private  act  of  Parliament  for  erecting  the 
court  of  conscience  in  Bristol,  wherein  was  a  clause  that  if  any 
person  bring  such  action  in  any  of  the  courts  of  Westminster, 
and  it  appeared  upon  trial  to  be  under  forty  shillings,  that  no 
judgment  should  be  entered  for  the  plaintiff;  and  that  if  it  be 
entered,  it  shall  be  void.    Upon  demurrer  the  question  was^ 
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whether  the  jadgment  was  so  far  void  that  the  party  should 
take  advantage  of  it  in  this  collateral  action.  The  court  held 
that  it  was  not  void,  but  voidable  only  by  plea  of  writ  of  error. 
The  general  principle  certainly  is,  that  a  judgment  can  be  con- 
sidered void  in  no  case  except  where  it  appears  from  the  judg- 
ment itself  that  the  court  had  no  jurisdiction.  It  may  be 
voidable,  but  not  void  if  rendered  by  a  court  of  competent 
jurisdiction;  and  until  it  is  set  aside  or  vacated  it  forms  a  good 
justification  for  the  proceedings  had  to  enforce  it.  When  an 
irregular  judgment  has  been  set  aside,  the  consequences,  as  it 
respects  the  parties  to  it,  are  the  same  as  if  no  judgment  had 
ever  existed;  but  an  erroneous  judgment,  though  afterwards 
reversed,  will  afifbrd  a  protection  for  all  acts  done  under  it. 
Judgment  for  the  defendants  affirmed. 


Ekvxbsal  of  Judgment,  Efteot  of. — See  on  this  poixilC  Jtidatm  v.  Etkan, 
12  Am.  Dec.  32  and  note;  PhUUpa  ▼.  PhittyM,  Id.  505  and  note;  BeU$  v. 
Starr,  13  Id.  94;  Woodcock  v.  Bennei,  Id.  568  and  note;  Sauki  v.  Dreux,  15 
Id.  173. 


Ltman  V.  Whtte  Riveb  Bbidge  Ga 

•  p  AlKXiM,  3S6.] 

Ck>BPOBATiON  IS  LiABLB  FOR  A  ToBT  Committed  by  its  authority. 

Cabb  or  Trespass  will  lib  against  a  corporation  for  a  tort. 

Vote  of  a  Corporation  authobizino  an  Act  which  is  prima/acie  within  its 

corporate  powers  renders  it  liable  for  sach  act  thongh  it  tarns  out  to  be 

a  trespass;  bat  perhaps  it  is  otherwise  where  the  vote  shows  on  its  face 

that  the  act  is  illegal. 
Vote  renderino  a  Corporation  liable  to  indemnut  its  agents  for  an 

act  performed  thereander,  will  make  it  liable  also  to  the  party  injared 

by  such  act. 
Corporation  Acts  through  Agents. — ^A  corporation  can  do  no  act  except 

through  the  instrumentality  of  others. 
Allegation  or  Trespass  bt  a  Corporatton. — ^Where  a  declaration  alleges 

that  a  trespass  was  committed  by  a  corporation,  it  must  be  understood 

on  demurrer  that  an  authority  to  do  the  act  was  given  either  under  the 

corporate  seal  or  by  a  corporate  vote. 

Trespass  quare  clausumfregU  against  a  corporation.  Demur- 
rer and  joinder. 

Wales,  Hubbard  and  Everett,  for  the  defendants,  contended 
that  trespass  will  not  lie  against  a  corporation,  citing  1  Chit. 
PI.  65,  66;  Doe  v.  Woodman,  8  East,  229;  Bac.  Abr.,  Oorpora- 
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tion,  E.  5;  Hammond  N.  P.  33,  34;  Harman  v.  Tappenden^  1 
East,  555;  Kjd  on  Corp.  225. 

Charles  Marsh  and  I.  Buichinion,  for  the  plaintiff,  inaisfced 
that  oorporations  stand  on  the  saaie  ground  as  individuals  with 
respect  to  liability  for  torts,  citing  Biddle  ▼.  Proprietors^  7  liasa. 
182  [5  Am.  Dec.  35];  Moioer  ▼.  Leicester,  9  Id.  250  [6  Am.  Dec. 
63];  Bush  v.  Steinman,  1  Bos.  &  P.  404;  Yarbarough  ▼.  Bank  of 
Engtand,  16  East,  5. 

Bj  Court,  Pbentiss,  J.  The  action  is  trespass  for  breaking 
and  entering  the  plaintiff's  close,  and  erecting  thereon  a  bridge, 
with  two  piers  and  an  abutment,  and  a  toll-gate  and  toll-house. 
The  defendants  have  demurred  to  the  declaration;  and  the  gen- 
eral question  is,  whether  an  action  of  trespass  will  lie  against  ft 
corporation. 

It  is  urged  that  as  a  corporation  is  an  artificial  being,  inyisi- 
ble,  intangible,  and  existing  only  in  contemplation  of  law,  it 
can  not,  as  such,  commit  or  be  sued  for  a  tort,  but  the  action 
must  be  brought  against  each  person  who  committed  the  tort 
by  name;  and  this  proposition  appears  not  only  to  receive  coun- 
tenance but  support  from  some  of  the  authorities.  But  on 
looking  into  the  books  we  find  many  cases  in  which  actions  on 
the  case  arising  ex  delicto,  where  the  plea  is  not  guilty,  have 
been  maintained  against  corporations  at  common  law.  Mr. 
Chitty,  in  his  Treatise  on  Pleadings,  page  68,  lays  it  down  that 
corporations  and  incorporated  bodies  may  be  sued  in  that  char- 
acter, in  many  instances,  for  neglect  of  a  duty  imposed  on  them 
by  law.  In  Ifte  Chestnut  Hill  Turnpike  Co,  v.  Butter,  4  Serg.  & 
B.  6  [8  Am.  Dec.  675],  it  was  held  that  an  action  of  trespass  on 
the  case  will  lay  against  a  corporation  aggregate  for  a  tort.  In 
Biddle  v.  2he  Proprietors  of  the  Locks  and  Canals  on  Merrimack 
Biver,  7  Mass.  187  [5  Am.  Dec.  35],  it  was  determined  that  an 
action  on  the  case  at  common  law  would  lie  against  an  aggre- 
gate corporation  for  neglect  of  a  corporate  duty  by  which  the 
plaintiff  had  suffered  damage.  In  Bex  v.  The  Corporation  of 
Bippon,  Com.  86,  cited  in  Hammond  on  Parties  to  Actions, 
262,  it  is  laid  down  that  a  corporation  may  be  sued  as  such  in  an 
action  on  the  case  for  a  false  return  made  by  them  to  a  manda- 
mus; or  the  individuals  who  voted  for  it  may  be  sued  in  their 
private  capacities.  In  Yarborough  v.  Tfie  Oot^emor  and  Company 
of  the  Bank  of  England,  16  East,  6,  which  was  trover  for  three 
promissory  notes,  it  was  moved  after  verdict  for  the  plaintiffs  to 
arrest  the  judgment,  on  the  ground  that  the  action  of  trover, 
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which  is  founded  in  tort,  did  not  lie  against  a  corporation;  but 
it  was  determined  on  a  review  of  all  the  authorities  that  the 
action  well  lay.  This  case,  and  the  others  referred  to,  are  en- 
tirely decisive  that  a  corporation  as  such  may  be  sued  in  an  ac- 
tion on  the  case  for  a  tort. 

But  it  is  said  that,  admitting  that  a  corporation  is  liable  in  an 
action  on  the  case  for  a  tort,  yet  it  can  not  commit  a  trespass  or 
be  answerable  in  that  form  of  action;  but  if  an  action  on  the  case 
will  lie  against  a  corporation  for  a  tort,  there  seems  to  be  no  good 
reason  why  trespass  will  not  also  lie.  The  distinction  between 
the  two  actions  is  not,  whether  the  act  complained  of  was  accom- 
panied with  force,  or  whether  there  was  an  intent  to  do  the  in- 
jury, but  whether  the  injury  was  the  direct  and  immediate  effect 
of  the  act  complained  of,  or  was  the  collateral  consequence  of 
some  act  previously  done.  If  a  corporation  is  liable  in  case  for 
consequential  damages  proceeding  from  an  act  authorized  by 
them,  they  may  and  ought  to  be  liable  in  trespass  for  an  imme- 
diate or  direct  injury,  arising  from  an  act  authorized  by  them, 
or  done  by  their  command.  Indeed,  there  seems  to  be  no  dif- 
ference, either  on  principle  or  on  technical  grounds,  as  to  the 
liability  of  a  corporation  in  actions  of  the  case  ex  delicto ,  and 
actions  of  trespass.  The  objections  that  in  trespass  the  process 
at  common  law  was  capias,  and  that  the  judgment  against  the 
defendant  always  concluded  with  a  capiatur,  applies  as  well  to 
actions  of  trespass  on  the  case  arising  ex  delicto,  where  the  plea 
is  not  guilty,  as  to  actions  of  trespass  vi  et  armia;  but  the  objec-- 
tion  no  longer  exists  to  either  action  even  in  England;  for  the 
statute  of  6  and  6  W.  &  M. ,  took  away  the  fine  in  all  cases^  and  no 
notice  is  now  taken  of  it  in  the  judgment. 

And  here,  no  such  judgment  was  ever  entered,  and,  therefore, 
this  technical  objection  totally  fails;  but  if  it  were  otherwise,  it 
would  not  affect  the  question.  In  Biddle  v.  The  Proprietors  of 
the  Locks  and  Canals  an  Msrrimao  River  [5  Am.  Dec.  85],  it  was 
objected  that  in  all  actions  of  trespass  and  trespass  on  the  case, 
where  the  general  issue  was  not  guilty,  if  judgment  was  against 
the  defendant,  a  part  of  the  judgment,  at  common  law,  was  an 
entry  of  a  capiaiur,  and  the  corporations  having  only  a  legal  and 
not  a  natural  body,  no  capiatur  could  be  awarded  against  them, 
and,  therefore,  no  such  action  lay  against  a  corporation  at  com- 
mon law.  But  Parsons,  0.  J.,  says:  "  That  a  capias  does  not 
lie  against  a  corporation  is  evident,  but  that  no  action  of  tres- 
pass lies  is  questionable;  for  it  is  agreed  that  a  corporation  may 
be  fined  on  indictment,  and  the  fine  levied  by  distress;  and  why 
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may  not  a  corporation  be  amerced,  and  the  amercement  col- 
lected in  the  same  manner."  And  he  goes  on  to  cite  a  ntunba 
of  ancient  caseB,  in  which  trespass  was  held  to  lie  against  a  cor- 
poration; such  as  trespass  for  distraining  the  plaintiff's  cattle, 
until  he  paid  a  toll  which  he  was  not  bound  to  pay;  trespass  for 
disturbing  the  plaintiff  in  the  profits  of  his  liberties,  and  for  dis- 
turbinghim  in  holding  a  leet;  and  in  an  assize  as  a  disseisor  with 
force.  He  concludes  by  saying,  that  it  is  yery  dear,  from  the 
examination  of  the  old  books,  that  some  actions  of  trespass 
might,  at  common  law,  be  maintained  against  aggregate  corpora- 
tions; and,  as  in  these  actions  no  capiaJtur  could  be  entered,  the 
omission  of  the  entry  could  be  no  objection  to  the  action.  In 
Tarborough  v.  The  Oovemor  and  Company  of  the  Bank  of  En^and, 
Lord  Ellenborough  considers  the  objection,  that  bodies  merely 
corporate,  and  of  an  impersonal  nature,  can  not  be  subject  to  a 
capiaSf  as  of  no  weight.  He  states  the  question  to  be,  whether 
a  corporation  can  be  guilty  of  a  trespass  or  tort,  and  he  cites 
numerous  cases  to  show  that  they  may  be  aiding  to  a  trespass, 
may  give  command  to  enter  into  land,  and  may  be  disseisors. 
He  puts  trespass  and  trover  on  the  same  footing,  and  his  opin- 
ion proceeds  on  the  ground,  that  as  trespass  would  lie,  troyer 
might,  of  course,  be  maintained. 

It  would  seem,  then,  to  be  settied  by  the  authorities,  thai 
trespass  will  lie  against  a  corporation;  and  in  reason,  and  on 
principle,  if  a  man  is  injured  by  any  tortious  act  of  a  corpora- 
tion, done  by  its  authority,  he  ought  to  haye  his  remedy  hj 
action  against  them  as  much  as  against  a  natural  person.  In 
actions  in  form  ex  deiicto,  as  case,  trover,  trespass,  etc.,  the  rule 
is  that  the  action  may  be  brought  either  against  the  person  who 
actually  committed  the  injury,  or  against  him  who  commanded 
or  authorized  it.  And  it  is  a  general  principle  that  a  corpora- 
tion is  liable  for  the  acts  of  its  servants,  agents  or  officers, 
while  acting  within  the  limits  of  the  authority  delegated  to 
them  by  the  corporation,  or  acting  under  its  command.  It  is  a 
fallacy  to  say  that  because  a  corporation  has  no  natural  exist- 
ence or  physical  powers  they  can  not  commit  a  trespass.  It  is 
true  they  can  not  commit  a  trespass  but  through  the  instru- 
mentality of  others;  neither  can  they  make  a  contract,  or  do 
any  other  corporate  act  whatever,  but  through  the  agency  of 
others.  A  corporation  can  not  do  a  tort  bat  by  their  writing 
under  their  common  seal:  G  Yin.  Abr.  289.  A  corporation  can 
not  be  aiding  to  a  trespass,  nor  give  warrant  to  do  a  trespass 
without  vnriting:  Id.  288.     As  a  corporation,  says  Lord  Ellen* 
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borough  in  the  ease  referred  to,  they  can  do  no  act,  not  even 
affix  their  corporate  seal  to  a  deed,  bat  through  the  instru- 
mentality and  agency  of  others;  but,  he  adds,  whenever  they 
can  competently  do,  or  order  any  act  to  be  done,  which  as  by 
their  common  seal  they  may  do,  they  are  liable  to  the  conse- 
quences of  such  act,  if  it  be  of  a  tortious  nature,  or  to  the 
prejudice  of  others.  It  is,  therefore,  very  clear  that  for  any  act 
of  a  tortious  nature  which  a  corporation  may,  by  vote  or  under 
their  corporate  seal,  authorize  or  command  to  be  done,  an  ac- 
tion in  form  appropriate  to  the  nature  of  the  injury  will  lie 
against  them.  Gonsidering  the  numerous  incorporated  com- 
panies, established  among  us  for  various  purposes,  having  ex- 
tensive powers  and  carrying  on  extensive  business,  it  seems 
necessary  that  this  principle  should  be  adopted,  for  without  it 
the  party  injured  might,  in  many  cases,  be  without  any  ad- 
equate remedy.  It  is  said  that  a  vote  of  the  members  author- 
izing a  trespass  can  not  be  binding  upon  the  corporation  as 
such,  but  must  be  considered  as  the  act  of  the  individuals 
voting  for  it,  for  which  they  alone  are  liable.  This  would 
probably  be  true  if  the  vote,  upon  the  face  of  it,  was  to  do  an 
illegal  act.  Where  the  act  is  not  prima  facie  a  trespass,  as,  if  a 
Bheri£f  take  particular  goods  on  a  writ  by  direction  of  the  cred- 
itor, or  one  do  an  act  by  the  command  of  another,  not  knowing 
it  to  be  illegal  or  a  trespass,  he  may  have  an  action  against  the 
creditor  or  person  commanding,  for  an  indemnity:  Arundle  v. 
Oardner,  Gro.  Jac.  652.  laMerryweaJlher  v.  Nixan^  8  T.  B.  186, 
Lord  Eenyon  said  that  the  principle  applicable  to  co-trespassers 
did  not  affect  cases  of  indemnity  where  one  man  employed  an- 
other to  do  an  act  not  unlawful  in  themselves  for  the  purpose  of 
asserting  a  right.  On  this  principle  the  vote  of  a  corporation 
to  do  an  act  prima  facie  within  their  corporate  powers,  and  to 
answer  the  purposes  for  which  they  were  created,  as  in  this 
instance  to  erect  a  bridge,  toll-house,  etc.,  would  be  binding 
upon  the  corporation,  although  the  act  might  turn  out  to  be  a 
trespass.  If  the  vote  would  make  them  liable,  as  a  corpora- 
tion, to  indemnify  their  agents  for  performing  the  act,  it  must 
make  them  directly  liable  as  such  to  the  party  injured  by  it. 
The  principle  adopted  is,  that  a  corporation,  although  it  can  do 
no  act  but  through  the  instrumentality  and  agency  of  others,  ia 
liable  in  trespass  for  a  tort  authorized  or  commanded  by  them; 
and  as  the  trespass  in  this  case  is  alleged  to  have  been  com- 
mitted by  the  corporation,  it  must  be  taken  in  demurrer  that 
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an  authoritj  to  do  acts  complained  of  was  given  either  under 
their  corporate  seal  or  by  their  corporate  Tote. 
Judgment  for  the  plaintiff. 

HuTCEDrsoN,  J.  9  being  of  counsel  in  the  cauae^  did  not  sit  on 
the  trial. 

LzABmrr  or  CoBroKATZONS  roB  Tobts. — ^Thii  labjeot  ii  ditenned  ai 
length  hi  the  note  to  Orr  ▼.  Bank  qfthe  United  BtaUa,  13  Am.  Deo.  506b 
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12  Amxm  966.] 

PBaBDXFTZON  or  A  Gbaut  of  incorporeal  hereditunenta  ariaes  from  aa  ad- 
verse ooonpanoy  for  fifteen  years  m  analogy  to  the  atatate  of  Ihnitatkma. 

PdssBSSiOH  MUST  BB  Advbbsb  to  the  tme  owner  to  aathoriae  a  pteaomptioa 
of  a  grant. 

ro  CoKfinxruTB  such  Advxbsb  Possisbiok  all  that  is  neoeaBaiy  is  that  it 
ahonld  be  aooompanied  by  a  claim  of  right. 

CoHDmOKAL  Gbant  may  well  be  preaamed  from  lapse  of  time. 

Pabsukftion  or  a  Grant  is  not  a  Lboal  Pbbsuiiftioh,  but  ariaea  horn 
matter  of  evidence,  and  mast  be  drawn  by  the  jury. 

AssBBsnoK  or  Eight  bt  thb  Obioinal  Ownbb  within  fifteen  years,  and 
an  admismon  thereof  by  the  occapant,  either  express  or  implied,  will 
rebat  the  presamption  of  a  grants  even  thongh  anoh  admission  is  loonded 
on  a  mistake  of  &ots. 

AonoH  on  the  case  tried  in  the  county  court  for  taking  water 
from  the  penstock  of  the  plaintiff's  flume  for  the  use  of  a  full- 
ing mill.  Plea,  the  general  issue.  The  plaintiff  proved  title 
to  the  locus  in  qwo.  The  defendant  offered  evidence  tending  ta 
show  that  for  thirty  years  he  and  those  under  whom  he  claimed 
had  enjoyed  the  right  of  using  the  water  from  the  plaintiff's 
dam  in  the  manner  in  which  the  defendant  was  now  using  it» 
they  making  one  fourth  part  of  the  necessary  repairs  upon  said 
dam.  The  evidence  was  objected  to  by  the  plaintiff  as  showing 
merely  that  the  defendant  was  tenant  to  the  plaintiff,  or  at 
most  that  he  had  only  a  conditional  right  to  the  use  of  the 
water  dependent  upon  his  making  one  fourth  of  the  repairs, 
and  that  a  conditional  right  was  not  the  subject  of  prescrip- 
tion. The  court,  however,  admitted  the  evidence.  The 
plaintiff,  to  rebut  the  same,  offered  evidence  tending  to  show 
that  when  the  fulling-mill  now  owned  by  the  defendant  waa 
erected  in  1797,  Thaddeus  Walker,  who  was  then  owner 
thereof,  agreed  with  the  person  that  owned  the  plaintiff's  dam 
to  pay  fifty  dollars  for  the  use  of  the  water  from  the  said  dam» 
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and  to  bear  one  quarter  of  the  expense  of  making  repairs  upon  the 
same,  and  that  upon  paying  the  said  fifty  dollars  he  was  to  re< 
ceive  a  conyeyance  of  the  right;  that  payment  and  conyeyance 
were  never  made;  that  in  1811,  one  Comfort  Hamilton  became 
the  owner  of  the  fnlling-mill;  that  one  Murdock  being  then 
owner  of  the  plaintiff's  dam  demanded  of  the  said  Hamilton  the 
fulfillment  of  the  contract  made  with  Walker;  that  Hamilton 
thereupon  agreed  to  pay  the  said  fifty  dollars,  with  interest 
from  1797;  that  the  said  Hamilton  afterwards  sold  and  con- 
veyed to  his  brother  Jude  Hamilton,  who  refused  to  cany  out 
the  agreement,  claiming  that  he  and  his  grantors  had  obtained 
a  right  to  the  use  of  the  said  water  by  possession;  that  the  said 
Hurdock  then  took  steps  to  shut  off  the  water,  when  the  said 
Jude  Hamilton  proposed  to  relinquish  the  old  contract,  and 
pay  a  yearly  rent  for  the  use  of  the  water,  if  the  said  Murdock 
would  take  Gomfort  Hamilton  as  paymaster  for  the  rent,  which 
proposition  was  accepted.  The  defendant,  in  rebuttal,  offered 
evidence  tending  to  prove  that  the  Hamiltons  made  the  above* 
mentioned  contracts  and  agreements  through  mistake  of  the 
facts,  and  of  their  rights  in  the  premises,  and  that  the  said 
Hamiltons  and  the  subsequent  owners  of  the  fulling-mill  had 
ever  since  as  before  made  one  fourth  of  the  repairs  of  said  dam. 
The  court  charged  the  jury  in  substance  that  if  the  defendant 
and  those  under  whom  he  claimed  had  used  and  improved  the 
water,  claiming  right  thereto  for  more  than  fifteen  years,  doing 
one  fourth  of  the  repairs  to  the  dam,  the  law  presumed  a  grant 
of  the  right;  that  if  the  Hamiltons  made  the  contract  under  a 
mistake  of  the  facts  and  their  rights,  although  it  was  made  be* 
fore  the  expiration  of  fifteen  years  from  the  commencement  of 
the  use  of  the  water,  such  contract  would  not  remove  the  pre* 
sumption  of  a  grant.  The  plaintiff  excepted  to  the  instructions. 
Verdict  for  the  defendant.  The  exceptions  taken  at  the  trial  be« 
ing  allowed  and  certified  to  this  court  the  plaintiff  now  moved 
for  a  reversal  of  the  judgment  and  a  new  trial. 

Hu4chinaon,  for  the  plaintiff.  \ 

CoUamer,  for  the  defendant. 

By  Gourt,  SsniinEB,  C.  J.  It  is  insisted  by  the  plaintiff's  coun- 
eel  that  to  acquire  a  prescriptive  right  the  exercise  and  enjoy* 
ment  thereof  for  no  period  of  time  short  of  that  recognized  by 
the  ancient  common  law,  t.  &.,  time  whereof  the  memory  of  man 
runneth  not  to  the  contraxy,  is  sufficient. 

That  the  principle  of  presuming  a  grant  by  fifteen  years  pos- 
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session  and  use  applies  to  adverse  possession,  and  not  to 
sion  received  from  and  held  under  the  owner.  That  the  evi- 
dence in  this  case  shows  the  possession  of  the  defendant  and 
those  under  whom  he  chums  to  have  been  a  tenancy  under  the 
plaintiff  and  his  grantors,  and  the  repairs  to  the  dam  are  in  the 
nature  of,  and  to  be  considered  as,  rent. 

By  repeated  decisions  of  this  court  the  law  at  this  time  must 
be  considered  as  well  settled  here  as  in  England,  that  in  analogy 
to  the  limitation  of  twenty  years,  affixed  by  the  statute  of  James, 
in  England,  for  entry  upon  lands  by  the  owner,  and  here  by  our 
statute  of  limitations  of  fifteen  years,  applying  to  all  real  and 
possessory  actions,  a  presumptive  right,  or  more  properly,  the 
presumption  of  a  grant  to  incorporeal  hereditaments,  arises 
in  the  same  period  of  time. 

This  possession,  it  is  contended  by  the  plaintiff,  and  correctly, 
must  be  adverse  to  the  right  and  daim  of  the  owner  or  proprie- 
tor. But  all  that  is  necessary  to  constitute  such  adverse  pos- 
session and  use  is,  that  it  must  be  accompanied  by  a  claim  of 
right  on  the  part  of  the  possessor.  From  whom  that  right  is 
claimed  to  have  been  derived,  whether  from  the  plaintiff  or  any 
other  is  not  material.  If  the  right  claimed  is  a  mere  tenancy, 
this  perhaps  might  not  be  presumed  to  be  a  permanent  estate. 
In  other  words,  a  possession  and  use  for  fifteen  years  under  a 
claim  of  this  description  may  not,  perhaps,  raise  the  presump- 
tion of  there  having  been  a  durable  lease.  It  is,  however,  un- 
necessary to  examine  that  question,  as  we  consider  the  evidence 
before  us  in  the  case  does  not  present  the  claim  of  the  defend- 
ant in  the  light  of  a  tenancy.  In  the  ordinary  case  of  a  tenant, 
the  estate  which  is  used  and  occupied,  and  from  which  profits 
are  derived,  is  that  of  the  landlord.  In  this  case,  the  buildings, 
etc.,  and  all  the  expenditures  are  made  by  the  defendant,  and  it 
would  be  the  natural  and  common,  though  not  the  legal,  presump 
tion  that  at  the  time  the  defendant's  grantor  erected  his  mills, 
etc. ,  he  had  secured  the  right  to  the  water  by  grant,  as  the  whole 
cost  and  charge  must  be  a  loss,  and  the  establishment  useless 
without  it. 

The  defendant  having  been  in  the  possession,  use  and  occu- 
pation of  the  easement  for  more  than  fifteen  years,  the  jury  may 
and  will  presume  a  grant,  unless  there  is  something  to  rebut 
the  presumption.  It  is  urged  that  the  fact  that  the  defendant 
and  those  under  whom  he  claims  have  done,  or  admitted  that 
they  were  obliged  to  do,  one  quarter  the  repairs  to  the  dam,  ia 
inconsistent  with,  and  contradicts  the  presumption  of  a  grant 
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That  a  conditional  grant  can  not  be  presumed.  No  authority  ia 
shown  by  the  plaintiff's  counsel  to  sustain  this  position,  and 
from  looking  into  the  cases  referred  to  by  counsel  for  the  de- 
fendant, it  appears  such  right  may  be  claimed  by  prescription, 
and  consequently  a  grant  may  be  presumed.  If  in  this  case  the 
facts  will  justify  the  presumption  of  a  grant  at  all,  whether  the 
right  in  the  defendant  is  conditional,  and  liable  to  be  defeated 
by  the  non-performance  of  the  condition,  or  is  independent  of 
the  duty  resting  upon  him  to  aid  in  repairing  the  dam,  may  be 
questionable.  We  are  inclined  to  consider  it  of  the  latter  de- 
scription, and  if  so,  there  would  be  no  doubt  a  grant  might  be 
presumed. 

The  language  of  the  court,  in  its  charge  to  the  jury,  is:  "  If 
the  defendant  had  used  and  improved  the  water  more  than  fif- 
teen years,  claiming  right  thereto,  the  law  presumed  a  grant." 
It  may  not  be  perfectly  correct  to  say  the  law  presumes  a  grant, 
inasmuch  as  it  seems  to  be  considered  matter  of  evidence  from 
which  the  jury  are  to  make  the  presumption:  8  East,  802;  2 
Saund.  176,  b.  c.  d.  n.  2;  8  Bing.  116. 

The  court  in  the  charge  further  say :  ''  If  the  Hamiltons  made 
the  contract  under  a  mistake  of  the  facts  and  their  rights, 
although  it  was  made  before  the  expiration  of  fifteen  years 
from  the  commencement  of  the  use  of  the  water,  such  contract 
would  not  remove  the  presumption  of  a  grant."  It  will  be  recol- 
lected the  jury  were  thus  charged  on  request  of  the  counsel  for 
the  defendant,  and  by  consent  of  the  plaintiff's  counsel,  the 
latter  feeling  confident  of  a  verdict  in  his  favor  upon  the  facts. 
My  opinion  was  then  as  it  now  is.  The  uninterrupted  enjoyment 
of  an  easement  for  fifteen  years  constitutes  the  presumption  of 
a  grant  from  the  original  proprietor. 

This  enjoyment  and  use  must  be  with  the  acquiescence  of 
such  proprietor,  and  accompanied  with  a  claim  of  right  on  the 
part  of  the  occupant.  An  interruption  of  the  occupant,  and  a 
claim  of  right  on  the  part  of  the  proprietor,  or  an  admission  of 
such  right  by  the  occupant,  either  express  or  implied,  will  repel 
the  presumption.  So  use  and  occupation  by  mistake  will  de- 
feat a  claim  set  up  on  the  ground  of  fifteen  years'  enjoyment: 
Jachson  v.  WUkinsan,  3  Barn.  &  Ores.  413;  2  Saund.  173,  d. 

In  this  case  there  was  evidence  given  tending  to  show  that  the 
plaintiff's  grantor,  within  fifteen  years  from  the  commencement 
of  the  use  of  the  water  by  the  defendant's  grantor,  asserted  his 
right,  and  denied  the  right  of  the  latter,  and  that  it  was  mu- 
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tually  agreed  between  them  that  the  latter  should,  for  o^rtain 
considerationB,  hold  as  tenant  of  the  former. 

But  it  is  urged  that  by  reason  of  the  mistake  on  the  part  of 
Hamilton,  this  agreement  can  have  no  effect.  The  case  states 
that  the  agreement  was  made  by  the  Hamiltons  under  a  mistake 
of  the  facts  and  their  rights*  Although  under  such  circum- 
stances the  agreement  may  not  be  such  as  can  be  enforced 
against  the  Hamiltons,  yet  it  constitutes  a  claim  of  right  set  up 
on  the  part  of  the  plaintiff,  and  an  admission  thereof  on  the 
part  of  the  defendant. 

It  does  not  appear,  from  the  case,  what  this  right  of  the  Ham- 
iltons was  about  which  they  were  mistaken.  If  it  was  a  right 
to  the  use  of  the  water  acquired  otherwise  than  by  occupancy, 
that  right  may  remain,  the  agreement  notwithstanding. 

But  before  the  fifteen  years  elapsed,  the  plaintiff  having  as- 
serted his  claim,  and  the  defendant  having  conceded  the  right, 
the  plaintiff  was  thereby  lulled  to  security,  and  under  whateyer 
circumstances  the  defendant  may  have  made  the  agreement,  the 
presumption  of  a  grant  is  thereby  repelled. 

The  defendant's  counsel  suppose  the  case  is  one  in  which  a 
court  of  chancery  would  decree  a  conyeyance,  and,  therefore, 
urge  that  this  court  will  presume  one.  That  when  chancery 
will  decree  a  specific  performance  in  fayor  of  a  party,  a  court  of 
law  will  not  give  damages  against  him.  Admitting  the  doctrine 
correct,  there  are  no  facts  before  the  court  by  which  they  would 
be  justified  in  sustaining  the  yerdict.  The  case  shows  that 
testimony  was  given  tending  to  prove  certain  facts;  but  there  is 
nothing  before  the  court  that  would  warrant  the  belief  of  any 
other  than  what  is  supposed  necessarily  to  have  been  found  by 
the  jury.  The  jury  were  instructed,  that  if  they  found  from  the 
evidence  that  the  defendant  and  those  under  whom  he  claimed 
had  occupied  the  easement,  claiming  right  thereto,  for  the 
period  of  fifteen  years  before  the  commencement  of  the  suit, 
they  would  presume  a  grant,  notwithstanding  the  agreement  of 
the  parties  before  referred  to.  The  jury,  then,  from  their  ver- 
dict, are  supposed  to  have  found  the  use  and  occupancy  for 
more  than  fifteen  years,  and  if  any  contract  was  made  between 
the  parties,  the  same  was  made  by  the  defendant,  or  rather 
Hamilton,  from  whom  he  claims,  under  a  mistake  of  the  facts 
and  his  rights.  Whether  a  contract  was  made  or  not,  does  not 
appear,  and  if  made,  in  what  the  mistake  consisted  can  not  be 
learned  from  the  case. 

There  is  nothing  ibefore  the  court  to  show  under  what  circum- 
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stances  the  defendant  has  enjoyed  the  use  of  the  easement  which 
he  claimed;  we  can  not,  therefore,  say  it  would  be  equitable,  or 
just  to  render  judgment  upon  the  yerdict;  a  new  trial,  there- 
fore, must  be  granted. 

Hqtohinsoh,  J.,  being  of  counsel  for  the  plainti£F,  did  not  sit 
on  the  trial. 

PBncBimoH  roB  WAna-BiOBT. — See,  on  thii  point,  OanqAeU  ▼.  8nUth, 
14  Am.  Dea  400L  As  to  preaoription  for  a  way,  aee  Lawttm  ▼•  Stvert,  IS 
Am.  Deo.  741,  and  oaws  dted  in  the  note  thereto. 


Bbadeobd  v.  Bbooeb. 

(2  Anaan,  SM.] 

RKiBOsraoTiTB  Statute  Beviyino  Barred  Cladcb.— A  atatnte  anthoriEing 
a  probate  coort  to  renew  a  oommiasion  for  the  allowance  of  claims  upon 
the  estate  of  a  deceased  person,  after  the  close  of  such  commission  and 
the  expiration  of  the  time  limited  by  the  general  law  for  its  renewal  is 
retrospeotive,  disturbs  vested  rights  and  revives  rights  which  have  been 
extmgmshed,  and  is,  therefore,  unconstitutionaL 

Apfbal  from  a  decree  of  the  probate  court  made  on  the  last 
Tuesday  of  March,  1825,  renewing,  for  the  term  of  three  months, 
a  commission  for  the  examination  and  allowance  of  claims 
against  the  estate  of  William  Trotter,  deceased.  It  appeared 
that  after  the  commission  heretofore  granted  on  said  estate  had 
been  closed,  and  the  time  limited  by  statute  for  its  renewal  and 
extension  had  expired,  the  legislature  passed  an  act  author- 
izing the  probate  court  to  renew  the  said  commission  on  the 
application  of  certain  parties  named  therein,  the  said  parties 
haying  been  non-residents  of  the  state  during  the  time  limited 
in  the  former  commission,  and  two  of  them  being  minors  and 
there  being  sufficient  estate  to  pay  all  existing  demands.  The 
decree  appealed  from  was  made  pursuant  to  said  act  upon  the 
application  of  the  parties  named  therein.  The  constitationality 
of  said  act  was  the  only  question  in  the  case. 

D.  Smithy  for  the  appellants,  contended  that  said  act  was  un- 
constitational,  because  it  was  retrospective  and  disturbed  vested 
rights,  citing,  among  other  authorities,  Ward  v.  Barnard,  1  Aik. 
121;  Baiea  v.  Kimbail,  2  D.  Chip.  77;  HMten  t.  James,  11  Mass. 
896  [6  Am.  Dec.  174]. 

J.  MerriH^  N.  Baylies,  and  Wm.  Upham,  contra,  cited  Colder  y. 
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Bun,  3  Dall,  386;  Sargeant  on  Const.  Law,  347;  Locke  t.  Dar- 
win,  9  Mass.  360;  WalUm  t.  Baker,  8  Id.  468;  WkUman  y.  Eixp- 
good,  10  Id.  430;  Dash  y.  Van  Kleeck,  7  Johns.  477  [5  Am.  Dec 
291]. 

BjGourt  Skinhbb,  C.  J.  (after  stating  the  facts):  The  only 
question  submitted  is,  had  the  legishiture  authority  to  pass  the 
act  authorizing  the  judge  of  probate  to  extend  the  time  beyond 
the  time  limited  by  the  standing  law  for  the  exhibition  and  allow- 
ance of  claims  against  the  estate.  Without  going  at  length 
into  the  principles  by  which  courts  ought  to  be  governed,  in  de- 
ciding upon  the  yalidity  of  an  act  of  the  legislature,  the  deli- 
cacy and  importance  of  which  has  ever  been  felt,  and  frequently 
expressed  by  the  court,  it  will  be  necessary  only,  in  deciding 
the  case,  to  compare  the  principles  by  which  it  must  be  gor- 
erned,  with  those  which  have  already  been  established  by  the 
courts. 

In  the  case  of  Ward  y.  Barnard,  1  Aik.  121,  which  was  an 
action  brought  upon  a  jail  bond,  and  the  defendant  relied  upon 
a  special  act  of  the  legislature,  dischaiging  his  body  from  im- 
prisonment, the  court  did  not,  as  suggested  by  the  plaintiff's 
counsel,  rest  the  decision  at  all  upon  the  ground  that  the  aoi 
was  opposed  to  the  constitution  of  the  United  States. 

The  condition  of  the  bond  is,  that  it  shall  be  void  on  the 
prisoner's  being  discharged  by  due  course  of  law.  If,  therefore, 
the  act  would  haye  been  yalid  but  for  the  constitution  of  the 
United  States  prohibiting  the  passing  of  acts  impairing  the 
obligation  of  contracts,  it  was  at  least  questionable  in  the  yiew 
.of  the  court,  whether  the  act  of  the  legislature  might  not  be 'con* 
sidered  as  a  discharge  according  to  or  by  due  course  of  law.  If 
the  legislature,  by  the  constitution  of  this  state,  haye  the  power 
to  discharge  a  debtor  from  the  liberties  of  the  prison,  the  bond 
conditioned  to  be  yoid  on  the  debtor's  being  legally  dischaiged, 
it  may  be  urged,  is  a  contract,  the  obligation  of  which  can  not 
be  impaired  by  the  exercise  of  this  authoriiy.  If  the  constitu- 
tion of  this  state  had  given  to  the  general  assembly  the  ex- 
clusive power  of  discharging  poor  debtors  on  oath,  it  may  well 
be  contended  that  the  contract  of  the  parties,  yiz.,  the  bond  for 
the  liberties  having  reference  to  such  discharge,  would  be  sub- 
ject to,  and  the  obligation  thereof  of  course  not  impaired  by, 
the  exercise  of  this  authority.  The  principles  upon  which  that 
case  was  decided,  were,  that  the  act  was  retrospective  in  its 
operation;  that  it  tended  to  take  away  rights  vested  and  secured 
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under  the  existing  laws;  that  it  was  partial  in  its  operation,  tak- 
lug  from  or  denying  to  one  citizen  rights  and  privileges 
claimed  and  exercised  by  all  others  in  like  circumstances,  and 
conferring  upon  another  citizen  rights  and  privileges  denied  to 
all  others  in  like  circumstances. 

In  the  case  of  Bates  v.  Kimball^  administrator  of  Barber, 
which  was  an  action  of  debt,  brought  to  recover  the  amount 
allowed  by  commissioners  of  the  estate  of  Barber,  deceased, 
the  defendant  relied  in  his  defense  upon  a  special  act  of  the 
legislature,  authorizing  an  appeal  to  the  supreme  court,  after 
the  regular  time  for  appealing  had  elapsed.  In  that  case,  the 
act  was  decided  to  be  void,  upon  the  principle  that  it  was  the 
exercise  of  judicial  power,  and  also  that  it  was  retrospective  in 
its  operation,  and  went  to  deprive  the  party  of  a  vested  right. 

A  case  very  similar  to  this  was  decided  by  this  court  in  Chitten- 
den county,  on  the  last  circuit,  of  Stamford  v.  Barry,  adminis- 
trator of  Barry,  in  which  the  same  doctrine  was  held  by  the  court. 
Although  it  is  not  necessary  to  notice  the  decisions  of  courts  in 
other  states,  the  case  of  Holden  v.  James,  11  Mass.  396  [6  Am. 
Dec.  174],  is  so  directly  in  point  that  it  may  with  propriety  be 
referred  to.  The  court  in  that  case  say,  the  legislature  have  no 
authority  to  enact  a  different  rule  from  that  of  the  standing 
laws  for  the  government  of  one  particular  case,  or  to  repeal  a 
law,  or  suspend  its  operation  as  to  certain  individuals,  or  any 
pai'ticular  suits,  while  it  remains  in  force  as  to  all  others.  It  is 
difficult  to  distinguish  this  case  ih  principle  from  those  that 
have  been  decided. 

It  appears  to  be  sure  that  the  persons  at  whose  instance  the 
act  was  passed,  were  out  of  the  state,  and  that  two  of  them 
were  minors.  The  general  law  on  the  subject  makes  no  dis* 
tinction  amongst  creditors,  whether  at  home  or  abroad,  whether 
minors  or  adults;  and  if  for  this  cause  the  legislature  have  the 
power  to  pass  a  special  act  suspending  the  operations  of  the 
general  law  in  this  particular  case,  they  must  have  the  same  power 
in  any  case  where  the  cause  assigned  in  their  opinion  shall  make 
it  just.  Others  having  claims  against  the  estates  of  deceased 
persons  in  like  circumstances  are  precluded  by  the  general  law. 

If  the  legislature  can  in  this  way  enable  the  creditors,  whose 
demands  are  barred,  to  obtain  satisfaction  from  the  estate  of  the 
deceased  indirectly,  they  can  authorize  suits  to  be  brought  and 
satisfaction  to  be  obtained  directly  from  the  estate  in  the  hands 
of  any  one  to  whom  it  may  have  passed  in  a  course  of  distribu* 

1.  2D. Chip.  77. 
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tion  or  oiherwisey  and  this  at  any  future  period.    If  they  can 
move  the  limitation  in  this  case,  which  is  by  the  general  law  two 
years,  they  may  do  the  same  as  to  any  other  limitation. 

This  act  is  not  general  in  its  operation,  extending  alike  to  all 
in  like  circumstances.  It  is  retrospecjtiTe  in  its  effect,  and  goes 
to  take  away  rights  Tested  by  the  general  law,  and  to  give  rights 
extinguished  by  the  same  general  law,  and  we  believe  it  an  act 
which  courts  can  not  enforce. 

The  decree  of  the  court  of  probate  must  therefore  be  set 
aside. 


Statute  BxvmsQ  Biobt  to  PaBSSMT  Claimb  aoainbt  DaoEDSzrr.—Aii 
act  of  the  legislature  reviying  the  right  to  preaent  cUdiiia  againat  the  eatata 
of  a  deceased  person  after  the  statutory  time  has  elapsed,  stands  upon  almost 
the  same  ground,  with  respect  to  its  validity,  as  an  act  reviving  the  right  to 
sue  a  demand  which  has  been  barred  by  an  ordinary  statute  of  limitatioiia. 
While  it  is  an  admitted  principle  that  liznitation  acts  generally  pertain  merely 
to  the  remedy,  and  are  therefore  subject  to  legislative  control,  yet  when  the 
limitation  has  once  attached,  the  doctrine  supported  by  the  most  numerons 
as  well  as  the  soundest  authorities,  is  that  the  party  acquires  an  absolute 
right  to  its  protection,  which  can  not  be  taken  from  him  by  the  legislature. 
See  the  note  to  Cfoshen  v.  Stonrngian^  10  Am.  Dec.  133,  where  this  subject  is 
discussed.  This  principle,  so  far  as  it  affects  the  right  to  recover  property 
in  the  possession  of  another  is  thus  stated  in  Cooley  on  Const.  lim.,  sec.  365: 

"  When  the  period  prescribed  by  statute  has  once  run  so  as  to  cat  off  the 
remedy  which  one  might  have  had  for  the  recoveiy  of  property  in  the  posses- 
sion of  another,  the  title  to  the  property,  irrespective  of  the  original  right* 
is  regarded  by  the  law  as  vested  in  the  possessor,  who  is  entiUed  to  the 
same  protection  in  respect  to  it  which  the  owner  is  entitled  to  in  other  cases. 
A  subsequent  repeal  of  the  limitation  law  could  not  be  given  a  retroactive 
effect  so  as  to  disturb  this  title.  It  is  vested  as  completely  and  perfectly 
and  is  as  safe  from  legislative  interference  as  it  would  have  been  if  it  had 
been  perfected  in  the  owner  by  grant,  or  by  any  species  of  assurance." 

The  same  doctrine  is  laid  down  in  more  general  terms  in  Mr.  Wade's  re- 
cent and  valuable  work  on  Retroactive  Laws,  sec.  197»  where  he  says: 
'*  Where  the  period  of  limitation  has  once  elapsed,  the  statutory  bar  becomes 
the  foundation  of  a  right,  of  which  the  party  claiming  it  can  not  be  snbse- 
quenj^ly  deprived  by  a  legislative  act  repealing  the  statute  of  limitation: 
Woart  V.  Winniek,  3  N.  H.  473  [14  Am.  Dec.  384];  Wirta  v.  Farr,  25  Vt. 
41;  extending  the  time,  Knox  v.  Cleveland,  13  Wis.  245:  State  v.  Sneed^ 
25  Tex.  (Snpp.)  69;  Woodman  v.  FuUon,  47  Miss.  6S2;  or  by  an  attempt  to 
revive  the  action,  either  by  statute  or  constitutional  amendment:  Oirdner 
v.  Stephens,  1  Heisk.  280;  Stme  v.  BenneU,  13  Minn.  153;  Wright  v.  OatUy, 
5  Met.  400.  This  doctrine  is  applicable  to  all  laws  of  this  character,  whether 
they  be  general  statutes  of  limitation,  or  such  as  have  only  a  particular  ap- 
plication to  certain  actions  or  proceedings.  It  in  no  manner  interferes  with 
the  right  of  the  legislature  to  extend  the  period  of  limitation  upon  past 
as  well  as  future  demands,  so  long  as  that  period  has  not  already  elapsed. 
It  merely  gives  effect  to  the  statute  where  the  time  has  fully  run  against 
the  demand,  by  interposing  an  obstacle  to  the  revival  of  a  dead  claim.  ** 
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The  authorities  upholding  this  doctrine  are  nuneroos.  Hany  of  them  are 
refezred  to  in  the  notes  to  Oothen  v.  BtomngUm^  10  Am.  Dec.  132;  and  Woari 
▼.  Wmnick,  14  Id.  S93;  Bee»  also,  the  osses  cited  in  the  note  to  Angell  on 
lam.,  sea  22  (6  ed.).  There  are  some  cases,  however,  at  variance  with  this 
principle:  See  Caperton  v.  Martin,  4  W.  Va.  138;  S.  0.,  6  Am.  Bep.  270: 
Huffman t.  Alderwn^^W.  Va.  626;  Bender  v.  Cravtftyrd,  33 Tex.  745;  S.  C, 
7  Am.  Bep.  270. 

Stronger  reasons  exist  why  this  general  doctrine  should  be  applied  to 
claims  against  the  estates  of  deceased  persons,  which  have  been  bazred  by 
lapse  of  time,  than  to  barred  demands  against  living  persons.  Some  of  these 
reasons  are  well  expressed  in  the  learned  opinion  of  Randall,  C.  J.,  in  Brad' 
ford  V.  Shine,  13  Fla.  393.  In  that  case  it  appeared  that  there  was  a  statute 
providing  that  claims  against  the  estates  of  deceased  persons  should  be  pre* 
sented  within  two  years,  and  that  if  not  so  presented,  they  should  be  barred, 
and  this  statute  having  been  repealed  by  the  ordinance  of  a  constitutional 
convention,  it  was  held  that  claims  against  a  particular  estate  which  had 
already  been  barred  were  not  thereby  revived.  Randall,  C.  J.,  delivering 
the  opinion  of  the  court,  said:  "The  facts  as  presented  by  the  pleadings  are 
that  the  maker  of  the  note  died,  and  his  administrator  proceeded  to  admin- 
ister, and  published  the  notice  to  creditors,  and  that  two  years  elapsed,  ■ 
whereby,  in  the  language  of  the  statute,  the  claim  was  barred.  The  pre- 
sumption is,  though  it  is  immaterial  as  affecting  the  principle,  that  at  the 
expiration  of  that  time  the  estate  was  distributed,  if  any  remained  after  pay- « 
ing  debts,  and  it  may  be  that  the  estate  was  all  absorbed  in  liquidating  the 
claims  of  creditors  of  the  deceased.  What,  then,  would  be  the  effect  of  the 
retroactive  suspension  of  the  statute  of  non-claim  ?  The  plaintiff  would  have 
judgment  against  the  administrator,  and  would  be  entitled  to  a  pro  rata 
amount  upon  his  judgment  equal  to  that  apportioned  to  other  creditors. 
Those  creditors  could  not  be  required  to  refund  from  time  to  time  as  claims 
might  be  presented  like  that  here  sued  for,  and  the  administrator  could  not 
avoid  the  pro  rata  payment  upon  the  judgments  so  recovered,  because  this 
ordinance  being  enforced,  the  statute  would  afford  him  or  his  sureties  no 
defense.  But  it  may  be  answered  the  administrator  and  his  sureties  might 
have  their  relief  in  the  court  of  chancery  against  this  gross  injustice.  To 
which  it  may  be  replied,  the  court  of  chancery  could  not  afford  the  supposed 
relief,  because  that  court  is  bound  by  the  laws  of  the  state  equally  with  the 
courts  of  law,  and  neither  can  disregard  a  positive  statute.  The  court  of 
chancery  could  not,  then,  without  diaregardiug  the  ordinance,  afford  the  pro- 
posed relief,  and  must  consider  that  the  statute  of  non-claim  was  not  in  force, 
and  that  the  administrator  had  distributed  the  estate  without  authority  of 
law,  thereby  creating  a  liability  against  him  and  his  sureties  which  did  not 
before  exist. 

"And  further  in  relation  to  the  character  of  the  statute  of  non-claim.  It 
is  a  statute  of  limitation,  but  unlike  the  ordinary  statutes  limiting  the  time 
of  commencing  civil  actions,  its  language  is  that  at  the  expiration  of  the 
time  limited  the  claim  is  'barred.'  '  A  claim  agftiust  the  estate  of  a  deceased 
person  once  barred  is  cut  off  entirely,  since  no  person  has  either  power  or 
right  to  revive  it  by  a  new  promiM,  or  in  any  other  mode:'  Brown  v.  LeavUt, 
26  N.  H.  497.  We  think  this  view  of  the  supreme  court  of  New  Hampshire 
is  a  correct  one,  but  without  further  consideration  we  will  not  say  that  it  is  a 
final  conclusion  as  agftiust  any  proper  action  of  the  sovereign  power. " 

The  same  principle  was  applied  in  Bagge*  Appeal,  43  Pa.  St.  512.  In  that 
case  an  act  was  passed  nearly  twelve  years  after  distribution  of  a  decedent's 


720  Steele  v.  Bates.  [Vermont^ 

estate,  and  a  final  decree  thereon,  directing  the  orphans'  oonrt,  on  peiitioii 
of  any  person  interested  in  snch  estate,  to  grant  a  review  of  the  admioia- 
trator's  account  and  decree  distribution  with  the  same  effect  as  if  the  applica- 
tion had  been  made  in  ^y^  years,  the  time  limited  by  the  geDenl  law.  and 
it  was  held  that  this  act  was  unconstitutional  and  void. 


Steele  v.  Bates. 

ra  Amn.  S38.J 

JiTDGB  Cebthtino  ESzokftions  is  not  bound  to  notice  points  decided  to 

which  no  exceptions  were  taken  and  noted  at  the  time,  but  he  may 

do  so. 
Vabiance  IK  Date,  whe^  Immaterial. — An  allegation  that  an  action  was 

commenced  on  the  twenty-fourth  is  supported  by  proof  of  a  writ  dated  tha 

twenty-fifth,  for  the  day  is  not  materiaL 
Pabtt  Dbcoted  fbom  another  State  or  country,  on  a  promise  not  to  sue  him, 

may,  upon  being  sued  in  violation  of  the  promise^  avoid  the  prooeas^ 

and  may  also  bring  an  action  for  his  damages  by  the  breach  of  such 

promise. 
If  8UCH  Pabtt  do  not  Avoid  the  Pbogess  on  the  ground  of  the  tend, 

but  proceed  to  trial  upon  the  merits,  and  judgment  go  against  him,  ha 

can  not  recover  the  amount  of  that  judgment  as  damages  for  the  breach 

of  such  promise. 
JxnDOMENT  AGAINST  A  Pabtt  Dbcx>txd  within  the  jurisdiction  of  the  ooort 

for  the  purpose  of  service,  is  conclusive  until  reversed  or  set  aside. 

AoTioN  for  damages  tried  in  the  county  court  for  the  breach 
of  certain  promises.  The  declaration  contained  two  counts. 
The  first  charged  in  substance  that  Bates,  the  defendant,  prom- 
ised that  if  the  plaintiff,  who  resided  in  Canada,  would  come 
to  the  town  of  Derby^  in  Vermont,  to  attend  an  arbitration  of 
certain  matters  between  them,  he,  the  defendant,  would  not 
cause  the  plaintiff  to  be  arrested  for  any  cause,  civil  or  criminal, 
or  sue  or  harass  him;  that  relying  upon  said  promises,  the 
plaintiff  came  to  Derby,  when  the  defendant,  disregarding  the 
said  promises,  maliciously  caused  him  to  be  arrested  for  a  pre- 
tended assault  and  battery,  and  that  he  was  imprisoned  under 
such  arrest  for  two  days.  The  second  count  charged  a  similar 
promise  by  the  defendant  not  to  sue  the  plaintiff,  etc.,  if  he 
would  attend  the  said  arbitration  at  Derby;  that  confiding  in 
said  promises,  the  plaintiff  came  to  Derby,  accordingly,  on 
September  24,  1822;  and  that  the  defendant,  not  regarding 
his  said  promises,  did,  on  the  same  day  and  year  last  aforesaid, 
sue  and  commence  an  action  of  defamation  against  the  plaintiff, 
and  caused  him  to  be  arrested  and  imprisoned  in  said  action, 
and  put  to  great  loss  and  inconyenience  to  his  damage  in  the 
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sum  of  one  thousand  dollars.  Plea,  the  general  issae.  Terdiot 
and  judgment  for  the  plainti£F.  The  defendant  now  moved  for 
a  new  trial  on  exceptions  taken  in  the  county  court  and  certified 
to  this  court. 

On  reading  the  exceptions  here  the  plaintiff's  counsel  ob- 
jected to  proceeding  upon  the  decisions  as  to  the  admission  of 
testimony,  because  it  did  not  appear  that  exceptions  thereto 
had  been  taken  and  noted  at  the  time  as  required  by  the  rules 
of  this  court. 

By  CouBT.  That  rule  is  for  the  convenience  of  the  court,  and 
to  prevent  mistakes.  The  judge  is  not  bound  to  certify  any 
other  points  than  those  noted,  but  if  he  do  so  it  is  presumed 
that  he  is  satisfied  that  the  matter  merited  further  consider- 
ation. 

WUUam  MaUocka,  for  the  defendant. 
Cu8hman  and  Fletcher^  contra. 

HuTOBiHSON,  J.  It  appears  by  the  case  that  the  plaintiff,  in 
proving  the  second  count  of  his  declaration,  offered  the  record 
of  the  writ,  service  and  judgment  in  the  action  of  slandei  brought 
by  Bates,  upon  which  writ  Steele  was  arrested  when  he  came 
out  from  Ganada  to  attend  the  arbitration.  This  it  seems  was 
urged  as  proper,  both  to  show  the  breach  of  the  promise  in  the 
second  count  and  for  the  purpose  of  enabling  the  plaintiff,  bteele, 
to  recover  back,  as  damage,  the  whole  amount  of  the  judgment 
contained  in  said  record.  This  was  objected  to  on  several 
grounds:  1.  On  account  of  the  variance  in  the  date  of  the  writ 
named  in  the  declaration  from  that  contained  in  the  record. 
This  objection  is  without  foundation;  for  the  declaration  does 
not  allege  what  was  the  date  of  the  writ,  but  only  alleges  that 
on  the  twenty-fourth  day  of  September,  1822,  the  defendant  did 
sue  and  commence  an  action  of  defamation  against  him,  etc. 
This  date  forming  no  part  of  the  description  of  any  writing,  but 
only  pointing  to  a  time  when  an  act  was  performed,  the  day  was 
immaterial,  and  the  record  of  a  writ  dated  the  twenty«fifth  of 
the  same  month  well  supports  the  allegation:  See  1  Phil.  Ev. 
171, 173;  2  Id.  8. 

Another  objection  to  this  record  was,  that  it  could  be  no  ground 
for  the  plaintiff's  recovering  damages  in  this  case,  especially  as 
there  is  no  pretense  that  the  judgment  has  been  paid  and  satis- 
fied. The  court  overruled  the  objections  and  admitted  th» 
record.    The  charge  of  the  court  to  the  jury  upon  the  effect  of 
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this  record  upon  their  verdict,  may  well  be  considered  in  con< 
nection  with  their  decision  to  admit  the  record.  The  defendant 
made  several  points  in  his  request  to  the  court  for  their  instruc- 
tion to  the  jury.  The  second  was,  that  no  special  damages  could 
be  recovered  as  none  were  alleged.  The  third  was,  that  the  jniy 
could  not  take  into  consideration,  in  assessing  damages,  the 
amount  recovered  in  the  action  of  defamation,  as  that  was  adju- 
dicated upon  in  a  court  of  competent  jurisdiction ;  and  the  fourth 
was,  that  they  could  only  give  the  unmediate,  not  the  remote, 
damages.  The  only  charge  given  upon  these  three  points  was,  that 
if  they  found  the  promises  made  and  broken  the  plaintiff  was  en- 
titled to  recover  all  the  actual  damages  he  had  sustained  in  con- 
sequence of  the  breach  of  said  promises.  By  this  the  jury  were 
warranted  to  include  in  their  verdict  the  amount  of  said  judg- 
ment, as  the  record  was  admitted  for  that  purpose,  and  the  same 
was  not  excluded  in  the  charge  of  the  court. 

In  this  the  court  erred,  and  a  new  trial  must  be  granted.  It 
appears  by  the  record  that  Bates  recovered  in  the  county  court 
a  little  over  fifty  dollars;  and  Steele  appealed  to  the  supreme 
court,  and  the  judgment  there  was  one  hundred  dollars,  with  a 
proportionably  large  bill  of  costs.  If  the  present  plaintiff  could, 
in  this  action,  recover  back  any  part  of  that  judgment,  it  would 
be  very  unjust  for  him  to  recover  that  part  which  was  occasioned 
by  his  own  appeal  to  the  supreme  court.  Further,  there  could 
be  no  pretense  for  his  recovering  it  back  or  having  it  included 
in  his  verdict,  without  he  first  proved  that  he  had  paid  it.  But 
there  is  yet  a  more  fatal  objection,  which  was  urged  and  over* 
ruled.  That  was  a  judgment  recovered  upon  the  trial  of  the 
merits  of  an  action,  regularly  pending  before  a  court  of  compe- 
tent jurisdiction.  It  is,  therefore,  condnsive  between  the  par- 
ties so  long  as  that  judgment  remains  in  force  and  unreversed. 
The  present  plaintiff,  instead  of  treating  the  action  of  defama- 
tion as  an  illegal  suit,  and  abating  the  writ,  and  procuring 
his  own  discharge  from  it,  elected  to  treat  it  as  a  legal  suit,  and 
proceeded  to  a  trial  of  its  merits.  That  judgment  is  a  conclu- 
sive bar  to  any  action  Bates  can  ever  bring  for  the  same  defama- 
tion. It  would  be  strangely  unjust  that  it  should  be  thus  valid 
to  bar  Bates'  cause  of  action,  and  yet  have  no  force  for  him  to 
collect  and  hold  the  money  as  against  Steele.  Such  is  not  the 
law.  It  is  binding  upon  both  parties  so  long  as  it  remains  in 
force. 

The  court  are  weU  agreed  thus  far;  but  it  escaped  our  recol- 
lection, while  together,  to  consult  upon  some  other  points 
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raised,  upon  which  some  directions  may  be  necessaij  in  rela- 
tion to  the  future  trial  of  the  action.  The  members  of  the 
court  present  are  agreed  that  the  plaintiff  can  have  no  claim  to 
recoyer  his  costs,  in  defending  the  action  of  ejectment,  that 
accrued  after  the  action  was  appealed  by  him.  I  think  myself 
that  he  has  a  claim  if  he  declared  for  special  damages,  and  if 
he  i*ecoTer8  at  all,  for  a  compensation  for  his  trouble  in  being 
arrested  in  the  defamation  suit,  and  procuring  bail;  and,  as  he 
mnst  expect  the  writ  would  be  returned  to  court,  for  his  trouble 
and  expense  in  procuring  the  writ  abated  and  himself  dis- 
charged. But,  from  the  time  he  began  to  defend  it  as  a  legal 
suit,  and  his  expenditures  were  upon  a  trial  of  the  merits  of 
the  controYcrsy ,  he  has  no  claim  to  recoyer  back  those  expendi- 
tures, for  it  cannot  be  presumed  that  it  cost  him  any  more  to 
try  the  merits  of  the  cause  in  that  suit  than  in  any  other.  But 
the  declaration  contains  no  ayerment  of  special  damage.  There 
ought,  at  least,  to  haye  been  an  ayerment  that  the  plaintiff 
was  put  to  great  trouble,  and  expended  large  sums  of  money, 
to  wit, dollars,  in  defending  said  suit. 

SKDoraB,  0.  J.  It  would  haye  been  desirable  that  the  court 
should  haye  been  prepared  to  giye  instructions  on  all  the  points 
litigated.  I  could  never  consent  to  say  that  a  man  should  be 
permitted  to  decoy  another  from  a  foreign  goyernment^  and 
then  in  yiolation  of  his  faith  to  sue  him  here.  I  belieye  the 
law  to  be  now  settled  that  the  process  might  haye  been  avoided 
for  the  fraud.  I  think,  also,  that  Steele  may  recoyer  back  all 
costs  in  the  suit  up  to  the  time  he  took  an  appeal  therein. 
As  to  the  ayerments  in  the  writ,  all  expenses  that  accrue  are 
damages  which  follow,  and  may  be  recoyered  without  being 
specially  alleged. 

By  the  Ooubt.    A  new  trial  granted. 

The  plaintiff  then  moyed  for  and  obtained  leaye  to  amend 
his  declaration  by  charging  special  damages. 


BBoorora  Pabtt  wnmK  JuBiBDicnoir  to  bb  Svxdw— It  ib  well  aetUed 
that  where  a  oreditor  by  fraud,  deceit  or  oontriyance  of  any  kind  induces  his 
debtor  to  come  from  another  state  or  oonntry,  within  the  jurisdiction  of  the 
ooort,  for  the  purpose  of  sning  him,  and  then  canses  process  to  be  senred 
Qpon  him,  it  will  be  regarded  as  an  abnae  of  the  process  of  the  court,  and 
the  proceedings  will  be  set  aside  on  proper  application.  Thus,  in  WUUam$  ▼. 
Beed,  29  N.  J.  L.  (5  Dutch.)  385^  it  ai^>eared  that  the  plaintiff  induced  the 
defendant,  a  citizen  of  Kew  York,  to  cross  over  into  New  Jersey  on  the  false 
pretense  that  he  wished  him  to  confer  with  another  person  on  certain  busi- 
ness, and  then  caused  a  summons  to  be  served  upon  him,  on  motion  the  sum* 
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mons  was  aet  aside.  Van  Dyke,  J.,  delivering  the  opinion  said:  "I  shall 
consider  that  the  fact  is  abundantly  proved  that  the  plaintiff  onder  a  mers 
show  or  false  pretense  decoyed  and  inveigled  the  defendant  when  he  wonld 
not  otherwise  have  come  from  the  state  of  New  York  into  our  jniisdictioii, 
for  the  sole  purpose  of  having  this  process  served  upqn  him,  the  arrange- 
ment for  doing  which  had  been  previously  made,  and  the  question  is,  whether 
the  court  should  sustain  this  proceeding;  whether  this  is  a  proper  or  in  im- 
proper use  of  the  court's  process.  I  can  not  suppose  the  courts  were  estab- 
lished for  any  such  purpose.  To  aid  in  fraud,  deceit,  or  wrong  in  any  form* 
is  no  part  of  their  business.  To  prevent  and  suppress  all  such  things  is  thet^ 
highest  duty.  To  permit  a  party  to  take  advantage  of  his  own  wrong  is 
what  the  law  abhors.  I  can  see  but  little  difference  between  the  case  as  pre- 
sented, and  the  case  of  seizing  a  person  on  the  New  York  side,  and  cairying 
him  over  by  force  to  be  served  on  this  side.  Surely  we  would  xesiBt  this  in 
behalf  of  our  own  citizens,  if  taken  from  us  and  subjected  to  the  expense 
and  inconvenience,  if  not  the  perils  of  a  strange  and  foreign  jurisdiction, 
whether  done  by  force  or  by  gross  fraud  and  deception;  and  ccnnmon  justice 
as  well  as  common  courtesy  to  our  neighbors  requires  that  we  should  do  to 
them  as  we  would  have  them  do  to  us  in  such  cases,  and  that  we  should  xio4 
permit  the  power  of  our  courts  to  be  successfully  invoked  to  aid  in  the  prac- 
tice of  trickery,  dishonesty  or  oppression  of  any  kind. 

"The  plaintiff  seems  disposed  to  justify  himself  in  this  proceeding  by  at- 
tempting to  show  that  he  had  a  cause  of  action  against  the  defendant.  Thia 
is  disputed;  but  if  we  admit  it  to  be  so,  it  can  not  affect  the  question  before 
us.  If  it  was  a  local  action  that  could  only  be  brought  in  New  Jersey  there 
might,  for  that  reason,  possibly  be  something  said  in  extenuation  of  the 
course  pursued;  but  no  such  thing  is  pretended,  and  the  question  is  not 
whether  the  plaintiff  had  the  right  to  sue  the  defendant  in  a  lawful  and 
proper  way,  but  whether  he  had  a  rig^t  to  sue  him  in  an  unlawful  and  im- 
proper way,  even  with  a  good  cause  of  action." 

So  where  a  Massachusetts  debtor  was  decoyed  into  Coonectiout  by  meaos 
^f  anonymous  letters,  and  his  body  was  then  attached  in  a  civil  action,  tho 
court,  on  habeas  cwrpm^  ordered  his  discharge:  HUl  v.  Ooodrieh,  32  Conn. 
588.  EUsworth,  J.,  ddivering  the  opinion  said:  "It  comes  then  to  this, 
whether  a  man  may  be  allured  by  fraud  from  his  own  state  to  another  juris- 
diction, and  there  be  sued.  I  tldnk  he  can  not  be.  You  can  not  do  a  wrong 
and  on  that  build  a  right."  So  where  the  defendant,  a  dtixen  of  Omnecti- 
out,  was  induced  to  come  into  the  state  of  New  York  for  the  purpose  of  hav. 
ing  an  interview  and  settlement  with  the  plaintiff's  clerk,  and  the  interview 
proving  unsatisfactory,  the  clerk  filled  out  a  blank  summons  with  which  the 
plaintiff  had  provided  him,  and  served  it  upon  the  defendant,  the  summons 
was  vacated:  Baker  v.  WaUe,  45  How.  Fr.  137;  S.  C.,U  Abb.  Pr.  (N.  S.)  331. 
So  where  a  foreigner  was  induced  to  come  to  England  by  "  a  concerted  trick 
and  fraud  "  of  the  plaintiff,  and  was  there  arrested  in  a  civil  action,  the  oourt 
set  aside  the  whole  proceeding  as  an  abuse  of  process:  Stem  v.  VdOcenkuyaen, 
EL  BL  &  EL  65.  So  where  the  plaintiff's  agent  sent  for  the  debtor,  a  resi* 
dent  of  Canada,  to  come  to  his  store,  near  the  New  York  linc^  to  have  a  settle- 
ment, and  when  he  arrived  asked  him  to  hitch  his  horse  under  a  shed  on  tho 
New  York  side  of  the  line,  and  while  he  was  doing  so  had  a  summons  served 
upon  him,  and  afterwards  attached  certain  property,  the  court  set  aside  tho 
summons  and  attachment:  Metcaffv,  Clark,  il  Barb.  45. 

The  same  principle  applies  where  the  defendant  is  decoyed  from  one  coon^ 
into  another  for  the  purpose  of  serving  process  upon  him:  Hevener  v.  Heiti,  9 
Phila.  274;  GaupU  v.  SimoMon,  3  Abb.  Ft.  474. 
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Abrestino  Dbvkndaxtt  ov  Cbimikal  Pbocbss  to  bring  him  within  the  juris- 
diction of  the  oonrt  for  the  purpose  of  commencing  a  civil  action  against  him 
is  also  an  abnse  of  process,  and  on  motion  the  proceedings  will  be  set  aside. 
Thus  in  Undenoood  ▼.  Fetter,  6  K.  Y.  Leg.  Obs.  66^  the  defendant  was  brought 
from  another  state  on  a  requisition  for  the  purpose  of  holding  him  to  bail  in 
a  civil  action,  and  the  court  ordered  his  discharge  on  putting  in  common  bail  on 
condition  that  he  was  not  to  bring  any  action  for  malicious  prosecution.  So, 
where  a  defendant  was  arrested  on  a  criminal  charge  in  Canada,  and  brought 
to  New  York  for  the  purpose  of  forcing  a  compromise,  which,  pro  zing  inef* 
fectual,  he  was  arrested  in  a  civil  suit,  the  court  held  this  a  clear  abuse  of 
process  and  ordered  his  discharge:  Benninghoff  v.  OeweU,  37  How.  Pr.  235. 
To  the  same  effect  is  Lagrave*e  ease,  14  Abb.  Fr.  (K.  S.)  335,  note.  So,  in 
Addkka  v.  Bush,  I  Phila.  19,  sundry  writs  of  summons  were  set  aside  be- 
cause it  appeared  that  the  defendant  had  been  arrested  on  a  criminal  charge 
and  taken  from  one  county  to  another  for  the  purpose  of  being  sued.  But 
where  a  fugitive  from  justice  is  brought  within  the  state  on  a  bonajide  crim- 
inal charge,  and  not  as  a  mere  pretext,  a  civil  action  may  be  oommenoed 
against  him:  WUliama  v.  Baeon,  10  Wend.  636. 

The  courts  sternly  discountenance  every  abuse  of  their  process  by  which  it 
is  attempted  to  get  service  upon  a  party.  For  instance,  where  a  party  is . 
arrested  on  a  criminal  charge  on  Sunday  for  the  purpose  of  detaining  him 
until  Monday  in  order  to  serve  civil  process  upon  him,  such  process  will  be 
set  aside :  WeUa  v.  Oumey,  8  Bam.  &  Cress.  769.  So,  where  a  defendant  was  in 
contempt  for  not  putting  in  an  answer,  and  an  attachment  was  issued  but  he 
could  not  be  found,  and,  upon  his  afterwards  applying  for  his  discharge  in 
insolvency,  the  plaintiff's  attorney  procured  an  order  for  his  personal  exam- 
ination before  the  recorder,  and  as  soon  as  he  was  released  from  such  ex« 
amination  had  the  attachment  served,  the  court  ordered  the  defendant's 
discharge  on  condition  that  he  would  bring  no  action  for  damages:  Sndkng  v. 
WcUrous,  2  Paige,  314.  Walworth,  Chancellor,  said:  "I  can  not  allow  a 
party  thus  to  abuse  the  process  or  remedial  power  of  the  court."  See,  also, 
ITaeon  v.  Eeten,  2  B.  I.  337. 

Action  vob  Conspiraot  vob  Diootino  a  defendant  within  the  jurisdic- 
tion for  the  purpose  of  bringing  a  suit  against  him  was  held  to  lie  in  Phelpe 
V.  Ooddard,  4  Am.  Dec.  720,  although  the  debt  upon  which  he  was  sued  was 
honestly  due. 


Moon  v.  Hawes. 

[9  AzxEm,  880.] 

Mhbb  PoflansiOH  or  a  Chattel  with  the  owner^s  consent,  and  without 

any  fraudulent  or  deceptive  purpose  will  not  render  such  chattel  liable 

to  the  debts  or  disposition  of  the  possessor. 
Iv  THX  P08SI8SION  IS  Fbaudulsnt  or  intended  to  give  the  possessor  a  false 

credit,  of  which  the  jury  are  to  judge,  the  property  may  be  taken  for 

such  possessor's  debts. 
Salb  ob  Givt  mat  bx  Intkbbxd  from  circumstances,  where  there  is  no 

proof  of  an  actual  sale. 
PoasBUON  alonb  18  Pbebumptivb  Evidxngx  of  ownership  of  a  chattel, 

and  if  not  opposed  is  sufficient;  and  the  evidence  is  still  stronger  if  the 
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k  aceomiwuiied  bjr  the  exeraae  of  eofl^lele 

for  a  length  of  time. 
Sbxiho  Past  of  a  Kuvbek  of  Ghattklb  received  at  the 

under  the  nme  cirenmetincf,  is  proper  endeDee  to  go  to  the  joy  vpoa 

the  question  of  ownership  of  the  residne. 
BwBcAoH  OF  JjEQAL  AMD  CoMPBTm  EviDivci  tending  to  prove  a  m»- 

terisl  fact  is  a  sufficient  f;;roond  for  awazding  a  new  tnal,  even  thoo^ 

the  oonrt  should  deem  soch  evidence  insufficient  to  chsnga  the  resalt. 

TBE8PA08  for  taking  a  certain  black  maie.  The  defendant, 
who  was  a  constable,  justified  the  taking  under  an  exeention 
against  one  Bamsdell,  in  whose  possession  the  maie  was  when 
she  was  seized.  The  question  was  whether  the  plaintiff  or  the 
said  Bamsdell  was  the  owner  of  the  said  mare.  The  evidence 
offered  on  that  point  is  sufficiently  stated  in  the  opinion.  Yer- 
diet  for  the  plaintiff.  Motion  for  a  new  trial  on  exceptions  to 
the  rejection  of  testimony  offered  by  ihe  defendant  to  prove 
the  ownership  of  the  property. 

A.  L.  Brown,  B,  B.  Baiesand  5.  ff,  Hodges^  for  the  plaintifll 

M.  Strong,  B.  C.  Bogoe  and  O.  K.  WUUamM^  for  the  defend* 
ant. 

By  Court,  Pbxhtiss,  J.  The  matter  in  issue  between  the 
parties  on  the  trial  was,  whether  the  mare  in  question,  at  the 
time  she  was  taken  on  the  execution,  was  the  property  of  the 
plaintiff,  or  of  Bamsdell,  the  judgment-debtor.  The  plaintiff 
haying  proved  that  the  mare  was  received  by  him  in  payment 
of  a  note,  given  to  him  and  his  wife,  the  mother  of  Bamsdell, 
on  account  of  a  legacy  left  her  by  her  father,  the  defendant 
offered,  and  was  permitted  to  prove,  that  Bamsdell  had  been 
in  possession  of  the  mare  a  long  time  before  she  was  taken 
by  the  defendant,  using  her  as  his  own.  Connected  with  this, 
the  defendant  offered  to  prove  that  the  plaintiff  had  placed  in 
the  hands  of  Bamsdell,  to  be  disposed  of  by  him  for  the  pur- 
chase of  lands  to  become  his  after  the  decease  of  the  plaintiff 
and  his  wife,  certain  property  which  the  plaintiff  had  received 
on  the  sale  of  his  wife's  right  of  dower  in  the  estate  of  her 
former  husband,  and  that  Bamsdell  had  used  and  disposed  of 
this  property;  and  also,  that  at  the  time  the  plaintiff  received 
the  mare  in  question,  he  received  a  gray  mare  upon  the  same 
note  given  him  for  the  legacy  left  his  wife,  and  that  Bamsdell, 
with  the  knowledge  of  the  plaintiff,  and  without  objection, 
used  and  sold  the  gray  mare  as  his  own.  This  evidence  was 
objected  to  by  the  plaintiff,  and  rejected  by  the  court;  and  the 


Feb.  1827.]  Moon  v.  Havtes.  727 

inqtiiiy  now  is,  whether  it  was  releyant  and  pertinent  to  the 
issuey  and  ought  to  have  been  admitted. 

It  is  yerj  clear  that  the  mere  posseBsion  of  a  personal  ohattel, 
with  the  consent  of  the  owner,  will  not  render  the  chattel  lia- 
ble to  the  debts  or  disposition  of  the  reputed  owner.  It  is  true 
that  in  England,  by  the  statute  of  21  Jac.  I,  c.  19,  sec.  11, 
property  in  the  possession,  order  and  disposition  of  a  bankrupt 
is  liable  to  the  payment  of  his  debts,  and  may  be  sold  and  dis- 
posed of  for  the  benefit  of  his  creditors.  But  it  is  otherwise  on 
the  principles  of  the  common  law,  unless  the  possession  is 
fraudulent,  and  intended  for  colorable  purposes.  If  there  is 
no  fraudulent  or  deceptive  purpose  in  view,  the  property  can 
not  be  disposed  of  by  the  person  having  it  in  his  possession, 
nor  is  it  liable  to  be  taken  for  his  debts:  Graig  y.  Ward,  9 
Johns.  197.  If,  however,  the  possession  is  fraudulent,  and 
intended  to  give  the  person  having  it  a  false  credit,  of  which 
the  jury  are  to  judge,  the  property  may  be  taken  for  his  debts. 
So,  where  there  is  no  proof  of  an  actual  sale,  if  a  sale  or  gift  to 
him  can  be  inferred  from  the  circumstances  of  the  case,  the 
property  may  be  taken  by  his  creditors,  or  held  under  a  bona 
fide  purchase  from  him.  It  is  insisted  in  this  case,  that  the  evi-i 
dence  offered  by  the  defendant,  athough  no  direct  proof  of  a 
sale,  was  proper  to  be  submitted  to  the  jury,  as  affording  a  pre- 
sumption of  a  sale  or  gift  from  the  plaintiff  to  Bamsdell. 

Where  a  fact  can  not  be  proved  by  direct  testimony,  it  is  fre- 
quently necessary  to  resort  to  presumptive  proof;  and  when 
such  proof  is  given,  it  imposes  upon  the  other  party  the  neces- 
sity of  explaining  it  or  rebutting  the  presumption.  It  has  been 
held  that  if  the  owner  of  land  lays  by,  and  conceals  his  title, 
while  another  is  making  improyements  upon  it,  inconsistent 
with  his  right,  and  he  makes  no  objection  to  it,  it  is  evidence  to 
be  left  to  the  consideration  of  the  jury,  whether  he  did  not  mean 
to  be  bound  by  it  as  an  assertion  of  right:  Wincley  v.  Pye,  1 
Esp.  Cas.  361;  Weakly  v.  BuckneU,  Cowp.  473;  Keech  v.  Ball, 
Doug.  22.  At  least,  in  such  case,  a  court  of  equity  will  not 
permit  the  owner  to  resume  possession  but  on  terms:  Savage  v. 
Foster,  9  Mod.  37;  Bex  v.  InhabUants  of  BuUerion,  6  T.  R.  554; 
2  Atk.  83;  2  Eq.  Ca.  Abr.  357.  With  respect  to  personal 
chattels,  possession  alone  is  presumptive  evidence  of  property, 
and  with  nothing  to  oppose  it,  is  sufiScient;  and  when  the  pos- 
session is  accompanied  with  the  exercise  of  complete  acts  of 
ownership  for  a  length  of  time,  it  is  strong  evidence  for  the 
consideration  of  the  jury,  and  requires  satisfactory  explanation. 
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It  is  laid  down  in  a  late  work,  that  if  one  shoiild  be  in  poaaea- 
aion  of  a  horse^  whicb  once  belonged  to  his  neighbor,  for  a  con- 
aiderable  time,  using  him  as  his  own,  withoat  any  claim  from 
his  neighbor,  it  wonld  be  presumed  there  had  been  a  sale,  un- 
less such  neighbor  could  proye  the  contrary.    And  where  a  son 
is  in  possession  of  property  delivered  him  by  his  father  to  use 
gratuitously,  although  the  relation  between  the  parties  may 
suiBciently  explain  the  possession,  and  remove  any  presumption 
of  fraud  or  ownership  arising  from  that  alone,  yet  it  is  said  that 
if  the  father  permits  the  son  to  sell  and  replace  such  property, 
or  to  exchange  and  manage  it  as  though  it  was  his  own,  this 
will  be  evidence  that  the  loan  was  a  mere  cover  for  a  gift  with 
intent  to  deceive  and  defraud  others:  1  Swift's  Dig.  273,  766. 
Although  the  proof  offered  in  relation  to  the  property  received 
by  the  plaintiff  on  the  sale  of  his  wife's  right  of  dower,  may 
have  been  properly  rejected,  inasmuch  as  the  property  was  put 
into  BamsdelFs  hands  for  a  specific  purpose,  and  he  had  express 
authority  to  dispose  of  it  for  the  use  of  the  plaintiff,  yet  we  are 
inclined  to  think,  that  the  evidence  that  the  gray  mare,  which 
was  received  by  the  plaintiff  with  the  mare  in  question,  in  pay- 
ment of  the  legacy  to  Bamsdell's  mother,  was  used  and  sold  by 
Bamsdell  as  his  own,  ought  to  have  been  admitted.    It  was  evi- 
dence of  the  same  character  as  that  which  had  been  admitted, 
and  connected  with  the  proof  given  of  Bamsdell's  using  the 
mare  in  question  as  his  own,  ought  to  have  been  submitted  to 
the  juty  for  them  to  weigh,  and  if  they  thought  proper,  to  infer 
a  sale  or  gift  to  Bamsdell.     The  gray  mare  and  the  mare  in 
question  were  both  received  by  Bamsdell  at  the  same  time,  and 
were  both  in  his  possession  a  long  time,  and  used  by  him  as  his 
own.     The  using  and  selling  as  his  own,  any  part  of  the  prop- 
erty thus  put  into  his  possession,  with  the  knowledge  of  the 
plaintiff,  and  without  any  claim  being  made  by  him,  would  not 
only  be  evidence  against  him  as  to  the  property  thus  sold,  but 
as  to  the  remaining  property,  when  attached  by  a  creditor  of 
Bamsdell,  or  claimed  by  a  purchaser  from  him.    Any  act  of 
ownership  over  either  of  the  horses,  while  both  were  in  his  pos- 
session, would  be  evidence  as  it  respects  the  other.    The  ques- 
tion is  not  on  the  weight  or  sufiSciency  of  the  evidence,  but 
whether  it  was  proper  for  the  consideration  of  the  jury.    Al- 
though it  might,  in  our  opinion,  be  insuflBcient  to  maintain  the 
issue  on  the  part  of  the  defendant,  yet  if  it  was  legal  and  com- 
petent evidence,  the  defendant  had  a  right  to  have  it  weighed 
by  the  jury  with  the  other  circumstances  in  the  case:  Wilkinsan 
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V.  8coU,  17  Mass.  249.  Whether  there  was  a  sale  or  gift  to  Bams- 
de]l  or  noty  was  a  fact  for  the  jury  to  determine,  and  whatever 
evidence  had  a  tendency  to  prove  this  fact,  should  have  been 
sabmitted  to  their  consideration. 

Judgment  reversed,  and  cause  remanded  to  the  county  oour^ 
for  a  new  trial. 


Myebs  t;.  Bbownell. 


[9AODD»,407.J 


Nsw  Tbial  ov  tee  Gbound  or  Kswlt  Disoovfiued  evidenoe  will  not  be 
granted  unlen  it  appear  that  the  evidence  nas  duKSOvered  ainoe  the  trial 
and  is  material*  and  that  no  laches  is  impatable  to  the  party. 

Cumulative  Evidencb  on  a  controverted  point  discovered  since  the  trial  ii 
not,  as  a  general  rale,  a  ground  for  a  new  trials 

CuMULATiVB  EviDKNGB  BsuoviNa  ALL  DoxTBT  upon  a  material  point,  which 
was  before  doubtful,  and  making  it  apparent  that  injustice  has  been 
done,  will  warrant  the  granting  of  a  new  triaL 

APFUCATiONg  lOB  Niw  Tbialb  are  addressed  to  the  soond  disoretion  of 
the  court. 

Tbbzzmont  aa  to  Dsclabations  OB  AniOBSZONB  of  a  party  is  geoerslly  to 
be  weighed  with  caution;  yet  if  the  declaratioDS  appear  to  have  been 
understandingly  made,  and  are  satisfactorily  proved,  they  are  strong  evi- 
dence against  him. 

Petition  by  the  plaintiff  for  a  new  trial.  The  facts  are  stated 
in  the  opinion. 

Blackmer^  EaU  and  M,  L.  Bennett,  for  the  plaintiff. 

D.  Bobineon,  jun.,  D,  Sheldon  and  O.  0.  Merrill,  for  the  de« 
fendant. 

By  Court,  Prentibs,  J.  This  is  a  petition  founded  on  new 
discovered  evidence,  and  brought  pursuant  to  the  statute  aftei 
judgment,  for  a  new  trial  in  an  action  of  ejectment  for  certain 
lands  in  Pownal.  Both  parties  claimed  title  to  the  lands  under 
Bamuel  Card.  The  plaintiff  derived  title  from  the  levy  of  an 
execution,  issued  on  a  judgment  rendered  in  a  suit  in  his  favor 
and  against  Card,  in  which  the  lands  were  attached  on  the 
fifteenth  of  November,  1820.  The  defendant's  title  was  derived 
from  a  mortgage  deed  from  Card  to  him,  dated  March  3,  1817, 
and  lodged  in  the  town  clerk's  office  the  same  day,  on  which 
were  indorsed,  under  the  signature  of  the  town  clerk,  the  words, 
'*  Received  in  the  office  to  be  recorded  when  thereto  directed, 
March  3,  1817;"  but  which  was  not  recorded  until  August, 
1821.  The  question  on  the  trial  was,  which  was  entitled  to 
priority,  the  defendant's  mort^a^e  or  the  plaintiffs  attachment 
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As  the  mortgage  was  not  recorded  until  after  the  attachment, 
the  attachment  would  have  priority,  unless  the  record  of  the 
mortgage  would  have  relation  to  the  time  the  deed  was  lodged 
in  the  town  clerk's  ofiSce,  which  could  not  be,  unless  it  was  left 
to  be  recorded,  or  ratber  if  it  was  lodged  with  directions  not  to 
record  it  until  further  orders.  The  only  material  fact  in  issue^ 
therefore,  was,  whether  the  deed  was  lodged  with  the  town  clerk 
for  the  purpose  of  being  recorded,  or  with  directions  not  to 
record  it  until  further  orders. 

Thomas  Bannister,  the  town  clerk,  testified,  on  the  part  of 
the  plaintiff,  that  the  defendant  and  Card  came  to  his  house 
together  on  the  third  of  March,  1817,  when  the  defendant  pre- 
sented to  him  the  mortgage  deed,  and  requested  him  to  file  it 
for  record,  but  not  to  record  it  until  further  orders;  that  the 
defendant  and  Card  both  requested  him  not  to  mention  the 
circumstance  to  any  one,  but  to  lodge  the  deed  away  from  the 
rest  of  his  ofiSce  papers,  and  if  any  one  should  call  to  inquire 
respecting  it,  to  refer  them  to  the  records,  that  it  might  not  be 
known  to  Card's  creditors;  that  he  complied  with  the  request^ 
and  lodged  the  deed  in  another  room  with  his  private  papers^ 
where  it  remained  until  August,  1821,  when  he  was  directed 
by  the  defendant  for  the  first  time  to  record  it;  that  when  the 
deed  was  handed  him,  he  filed  it  for  record  in  the  usual  way, 
and  a  year  or  two  afterwards  he  wrote  on  the  deed  '*  not  to  be 
recorded  until  directed,"  which  words  were  added  to  preyeni 
his  recording  the  deed  by  mistake  until  he  was  directed.  On 
the  part  of  tiie  defendant,  Samuel  Card  and  Mumford  Eldred 
testified  that  they  went  with  the  defendant  to  the  town  clerk's 
office,  at  the  time  the  mortgage  was  left  there,  and  that  the 
deed  was  lodged  in  the  usual  way  for  record,  and  not  with 
directions  not  to  record  until  further  orders.  Four  witnesses 
testified  that  the  character  of  Mumford  Eldred  for  truth  was 
bad.  On  this  testimony,  which  appears  to  be  all  the  material 
testimony  given  on  the  trial,  the  jury  returned  a  verdict  for  the 
defendant. 

Since  the  trial,  the  plaintiff,  as  he  alleges,  has  discovered  the 
testimony  of  Samuel  Wright,  and  on  his  testimony  the  applica- 
tion for  a  new  trial  is  founded.  Wright  testifies,  that  in 
February,  1821,  the  day  before  the  defendant  bought  and  took 
a  deed  of  Card's  farm,  the  defendant  told  him  that  he  was  bail 
for  Card  to  the  bank  of  Troy,  and  to  others  for  a  considerable 
amount,  probably  four  thousand  dollars  in  the  whole;  that  Card 
had  gone  off,  and  he  was  fearful  he  should  suffer  a  loss,  unless 
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he  oould  get  secured  on  Oard's  farm;  that  seTeral  years  previous 
to  that  time  he  had  taken  a  mortgage  deed  from  Card  for  his 
security,  and  carried  it  to  the  town  clerk  and  had  it  filed  for 
record,  but  did  not  direct  to  have  it  recorded,  but  at  Oard's  re- 
quest, he  consented  to  have  it  lodged  away,  for  Card  was  some 
iu  debt,  and  was  fearful  it  wo.uld  hurt  his  credit,  and  stop  him 
in  his  droving  business;  that  there  was  talk  of  taking  up  the 
mortgage  in  six  months,  and  making  a  different  arrangement, 
but  he  had  neglected  to  do  it,  thinking  that  he  and  Oard  should 
trade  for  the  farm,  and  had  never  got  the  mortgage  recorded, 
and  he  was  fearful  it  was  lost,  or  that  Oard  had  taken  it  up,  and 
he  did  not  know  but  by  his  consent;  that  the  defendant  con- 
cluded to  go  that  night  and  find  Oard,  and  get  a  deed  of  his 
farm,  which  he  afterwards  said  he  had  got,  but  had  to  give 
more  for  the  farm  than  it  was  worth,  but  could  do  no  better; 
and  that  the  defendant  also  said  he  had  got  security  from  Oard 
and  his  sons  against  the  claim  or  attachment  of  the  plaintiff. 

To  entitle  a  party  to  a  new  trial  on  the  ground  of  new  dis- 
covered evidence,  it  must  appear  that  the  evidence  has  been 
discovered  since  the  trial,  that  no  laches  is  imputable  to  the 
party,  and  that  the  testimony  is  material.  The  plaintiff  sweara 
that  the  testimony  of  Wright  was  wholly  unknown  to  him  at 
the  time  of  the  trial,  and  Wright  himself  says,  that  the  facts 
within  his  knowledge  were  not  communicated  by  him  to  any 
one  until  after  the  trial.  This  evidence,  therefore,  appears  to 
l>e  new  discovered,  and  we  see  no  ground  for  imputing  laches 
to  the  plaintiff.  With  respect  to  the  materiality  of  the  testimony, 
there  appears  to  be  as  little  doubt.  It  is  testimony  to  the 
declarations  of  the  defendant  himself  as  to  the  manner  in  which 
the  mortgage  was  lodged  in  the  town  clerk's  office,  and  the  pur- 
poses and  objects  for  which  it  was  left  there.  It  is  objected, 
however,  that  the  testimony  is  merely  cumulative,  and  is,  there- 
fore, no  ground  for  a  new  trial.  It  is  true  as  a  general  rule, 
that  a  new  trial  will  not  be  granted  for  the  discovery  of  cumula- 
tive facts  and  circumstances,  relating  to  the  same  matter,  which 
was  principally  controverted  at  the  former  trial.  It  has  been 
we]l  observed,  that  it  often  happens  that  neither  of  the  parties 
know  of  all  the  persons  who  may  be  acquainted  with  some -of  the 
circumstances  relating  to  the  point  in  controversy,  and  if  sug- 
gestions of  this  sort  were  listened  to,  there  would  be  no  end  to 
litigation.  But  this  rule  must  be  taken  in  its  proper  sense,  and 
is  not  to  be  understood  as  precluding  a  new  trial  in  every  case, 
where  the  new  testimony  relates  to  a  point  contested  on  the 
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former  trial;  for  if  it  were  so  a  new  trial  could  seldom,  if  ever, 
be  granted  in  any  case.  The  rule,  when  properly  applied,  is  a 
salutary  guide  to  the  discretion  of  the  court,  and  where  the 
testimony  is  strictly  cumulative  and  merely  increases  the  weight 
of  eridence,  leaving  the  cause  still  in  doubt,  a  new  trial  will  not 
be  granted. 

But  when  the  point  was  left  doubtful  by  the  testimony  on 
the  former  trial,  and  the  new  discovered  testimony  will  remove  all 
doubt,  or  it  is  apparent  that  injustice  has  been  done,  it  is  cer- 
tainly reasonable,  and  violates  no  rule,  to  grant  a  new  trial. 
Indeed,  every  application  for  a  new  trial  is  addressed  to  the 
sound  discretion  of  the  court;  and  though  the  law  has  pre- 
scribed general  rules  for  the  regulation  of  this  discretion,  yet 
each  application,  after  all,  must  depend  in  a  great  measure  on 
the  particular  circumstances  of  the  case.  In  Lister  v.  Miindell, 
1  Bos.  &  P.  427,  the  court  observed  that  though  it  was  unusual 
to  grant  a  new  trial  on  evidence  contradicting  the  testimony  on 
which  the  verdict  had  proceeded,  discovered  after  the  trial,  yet 
as  the  facts  on  which  two  of  the  witnesses  had  founded  them- 
selves at  the  trial  were  falsified  by  the  affidavits  produced,  they 
thought  it  afforded  sufficient  ground  for  a  new  trial.  The  new 
discovered  testimony  in  the  present  case  relates  to  the  same  fact 
controverted  on  the  former  trial;  but  it  is  very  obvious  that  if  the 
witness  is  to  be  credited,  it  is  testimony  of  a  vety  conclusive 
character.  The  mortgage,  it  appears,  lay  in  the  town  clerk's 
office  more  than  four  years  before  it  was  recorded,  without  any 
inquiry  being  made  by  the  defendant  respecting  it;  and  from 
this  fact  a  presumption  arises  that  it  was  not  intended  it  should 
be  recorded.  The  town  clerk  swore  unequivocally  that  the  di- 
rections were  not  to  record  it,  and  his  testimony  was  corrobo- 
rated by  his  certificate  on  the  deed.  Oard  and  Eldred  swore 
that  the  deed  was  left  in  the  usual  way  to  be  recorded;  but 
Card,  who  was  the  grantor,  from  his  situation,  and  especially 
if  a  fraud  was  intended,  can  not  be  regarded  as  an  entirely  in- 
different witness;  and  Eldred,  it  appears,  was  effectually  im- 
peached on  the  trial.  The  new  discovered  testimony  shows 
that  the  defendant  explicitly  declared  that  the  deed  was  left 
with  directions  not  to  record  it,  and  the  reasons  why  such  di- 
rections were  given.  Although  testimony  as  to  the  declarations 
or  admissions  of  a  party  is  in  general  to  be  weighed  with  cau- 
tion, yet  when  the  declarations  appear  to  have  been*understand- 
ingly  made,  and  are  satisfactorily  proved,  they  are  strong  evidence 
against  him.     The  testimony  does  not  relate  to  mere  detached 
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parts  of  a  conversation,  or  loose,  accidental  declarations,  but 
gives  a  clear  account  of  a  full  and  connected  conversation  on 
the  subject  of  the  deed  disclosing  all  the  circumstances  attend- 
ing it,  and  if  believed,  must  be  decisive  of  the  case.  No  ob- 
jection is  made  to  the  credibility  of  the  witness,  and,  on  the 
whole,  we  think  that  a  new  trial  ought  to  be  granted. 
New  trial  granted. 

Niw  Tbxal  on  Qboxjjxd  or  Kswlt-diboovxbxd  £vmENGi.»As  to  wh«b 
most  be  Bhown  in  an  affidavit  for  a  new  trial  on  the  ground  of  newly-dia- 
coveied  evidence,  see  ForuAtr  v.  Guard,  12  Am.  Dec  141,  and  the  note 
thereto.  It  Beema  that  in  South  Carolina  a  new  trial  wiU  not  be  granted  on 
the  groond  of  newly-discovered  oral  testimony:  E<iferi  v.  Desdnidfta,  12  Am. 
Deo.  609.  Bat  the  general  rule  is  otherwise:  See  the  note  to  the  case  last 
eited* 
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[2  AzxBn»  439.] 

AlTiB  fixnmv-DAT  ezeontion  can  not  be  execnted,  and  a  seizure  of  prop- 
erty under  it  will  be  a  trespass. 

EzsounoN  Bboun  Bkfobk  thb  Rbtusn-dat  may  be  completed  afterwards. 

Ambndmsnt  or  Rbtuen  may,  in  general,  be  made  at  the  term  to  which  the 
process  is  returnable,  or  at  any  subsequent  term,  if  the  rights  of  third 
persons  wiU  not  be  affected,  and  there  is  something  in  the  record  to 
amend  by. 

AimcDMSNT  AFTER  AcnoN  AQAissn  Shbbivt. — ^It  would  be  extremely  dan- 
gerous to  permit  an  officer  to  amend  his  return  after  the  lapse  of  six 
years,  and  after  an  action  commenced  against  him,  by  inserting  a  fad 
which  would  go  to  defeat  the  action. 

AvTKB  PROGBSS  IS  fiBTUBNXD  the  officer  can  not  alter  or  amend  his  return 
without  leave  of  court. 

Fbb  on  ExaonnoN.— If  an  officer  levy  under  an  execution,  he  is  entitled 
to  fees  for  poundage  as  well  as  travel,  though  the  parties  compromise 
before  a  sale. 

Whsbb  an  Ezxcution  is  Paid  to  thx  Cbiditdb  before  levy  or  service, 
and  that  fact  is  indorsed  on  the  writ,  the  officer  is  not  entitled  to  fees, 
for  he  has  performed  ^  act  to  earn  any;  and  as  there  is  nothing  due  on 
the  writ,  no  levy  can  be  made. 

LiABHiEnr  or  Pa&tt  vob  Offigbr's  Acts.— For  any  irregularity  of  an  offi- 
cer in  executing  valid  process,  or  for  any  act  not  authorised  by  the  pro- 
cess, the  party  suing  it  out  is  not  liable  unless  the  officer  acts  under  his 
orders  or  direction. 

Paett  Pbbsumxd  Concerned  in  Trespass,  when. — After  verdict  for  the 
plaintiff  in  an  action  of  trespass  against  an  officer  who  executed  process 
and  the  party  suing  it  out,  for  taking  certain  property,  where  the  excep* 
turns  state  that  the  taking  was  proved  without  oonfining  it  to  the  officer, 
it  will  be  presumed  that  the  jury  found  that  the  party  either  directed,  or 
participated  in  the  trespass. 


734  Babnaed  v.  Steyerb.  [YermoDt, 

TsBSFAfls  for  taldng  an  ox,  tried  in  the  conntj  eonrt.  Plea, 
the  general  iesue,  with  special  notice  of  jostification.  The  tak- 
ing being  proved,  the  defendants  offered  in  evidence  an  execu- 
tion in  favor  of  Bellows,  defendant,  and  against  the  plaintiff, 
under  which  Stevens,  the  sheriff,  also  defendant,  seized  and 
sold  the  property.  There  were  two  returns  on  said  execution, 
one  dated  July  10,  1819,  and  the  other  dated  April  19,  1820, 
although  it  appeared  that  the  latter  was  actually  placed  on  the 
execution  in  the  files  of  the  court,  September  28, 1826,  after 
the  commencement  of  the  present  action.  The  substance  of  these 
returns  and  the  remaining  facts  are  sufficiently  stated  in  the 
opinion.  Verdict  for  the  plaintiff,  and  motion  for  a  new  trial 
founded  on  exceptions  taken  at  the  trial,  and  certified  to  this 
court. 

8.  Ctishman,  for  the  motion. 

/.  Fleicher,  canira. 

By  Court,  Fbehtibs,  J.  The  court  below  dedded  and  in- 
structed the  juiy,  that  the  record  of  the  judgment,  execution 
and  officer's  return  thereon,  which  was  produced  and  read  in 
evidence  on  the  trial,  was  no  justification  of  the  taking  of  the 
ox  sued  for,  and  directed  the  juiy  to  return  a  verdict  for  the 
plaintiff.  The  case  comes  here  on  exceptions  filed  to  the  direc- 
tion thus  given  to  the  jury,  and  the  question  to  be  decided  is, 
whether  the  direction  was  right. 

The  execution  was  dated  Februazy  22,  1819,  and  was  return- 
able within  sixty  days  from  the  date;  and  it  appeared  that  it  was 
returned  into  tiie  clerk's  office,  July  10, 1820,  with  a  return  of 
the  officer  indorsed  thereon,  dated  July  10, 1819,  in  which  he 
certified  that  he  took  the  ox  by  virtue  of  the  execution,  and,  hav- 
ing advertised  according  to  law,  sold  the  same.  It  is  quite 
obvious  that  the  return  thus  made  could  be  no  justification  to 
the  defendants;  it  was  dated  July  10, 1819,  which  was  long  after 
the  execution  had  expired,  and  as  the  eycution  could  not  be 
executed  after  the  return-day,  the  act  of  seizing  the  ox  upon  it, 
after  that  day,  was  unauthorized  and  tortious.  If,  indeed,  the 
officer  had  begun  to  execute  the  writ  before  the  return-day,  he 
might  have  completed  it  after;  but  it  did  not  appear  from  the 
return  that  he  seized  the  ox  within  the  life  of  the  execution,  but 
rather  the  reverse  appeared,  that  he  took  the  ox  long  after  the 
execution  had  expired.  If,  in  truth,  the  levy  was  made  before 
the  return-day,  though  the  sale  was  after,  it  should  have  been 
so  certified  by  the  officer. 
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But  on  the  execution  was  indorsed  a  further  and  additional 
return  of  the  ofiScer,  dated  April  19,  1820,  in  which  he  certified 
that  on  the  nineteenth  day  of  April,  1819,  he  repaired  to  the 
dwelling-house  of  the  debtor,  and  demanded  of  him  the  sum  of 
dzteen  dollars  and  fif tj-fiye  cents,  for  his  fees  on  the  execution 
lor  tiayel  and  poundage,  and  the  debtor  refusing  to  pay  the 
same,  he  seized  the  ox,  advertised,  etc. ,  and  on  the  tenth  day 
of  July,  1819,  sold  the  same.  This  return  was  made  and 
indorsed  on  the  execution  by  the  ofiScer,  not  only  after  the  pres* 
ent  action  was  commenced  against  him,  but  more  than  six  yearg 
after  the  execution  was  returned  into  the  clerk's  office,  and  with- 
out any  order  or  permission  from  the  court;  but  it  is  insisted,  on 
the  part  of  the  defendant,  that  an  officer  has  a  right  to  amend 
his  return  at  any  time;  and  the  cases  of  Adams  t.  Bobinson^  1 
Pick.  461,  and  Thalcher  y.  MiUer,  11  Mass.  418,  are  relied  upon 
in  support  of  the  position.  In  the  first  mentioned  case,  it  was 
held  that  an  officer  who  had  returned  a  writ  served  by  him,  with 
a  memorandum  on  it  of  the  time  and  mode  of  service  merely, 
but  without  any  signature,  might  afterwards  be  permitted, 
though  out  of  office,  to  amend  and  complete  his  return  from  his 
minutes  on  the  writ  In  the  other  case  referred  to,  it  was  held 
that  the  officer  might  have  permission  to  amend  his  return, 
although  more  than  six  years  had  elapsed  since  the  service,  and 
although  the  defendant  had  sued  out  a  writ  of  error  to  reverse 
the  judgment;  but  it  was  subsequently  determined  in  the  same 
case,  18  Mass.  270,  that  it  would  be  improper  to  suffer  an  offi- 
cer, so  long  after  the  service  of  the  writ,  to  amend  his  return,  by 
inserting  an  essential  fact,  the  omission  of  which  might  render 
him  liable  to  an  action  for  damages.  The  latter  decision  is 
founded  in  good  sense,  and  is  directly  in  point.  The  additional 
return  on  the  execution  in  the  case  before  us  was  made  not 
only  more  than  six  years  after  the  return  of  the  execution  into 
the  clerk's  office,  but  after  the  commencement  of  the  present 
action,  and  contained  a  new  and  essential  fact,  which  went  to 
defeat  the  action,  by  showing  that  the  ox  was  taken  before  the 
return-day  of  the  execution.  It  is  undoubtedly  true,  as  a  gen- 
eral rule,  that  an  officer  may  be  permitted  to  amend  his  return 
at  the  term  of  the  court  to  which  the  process  is  returnable,  or, 
indeed,  at  any  subsequent  term,  provided  the  rights  of  third 
persons  will  not  be  affected  by  it,  and  there  is  something  on  the 
record  by  which  the  amendment  or  correction  can  be  made;  but 
tt  would  be  extremely  dangerous  to  permit  an  officer  to  do  this 
by  the  insertion  of  a  fact,  like  the  one  contained  in  the  amend- 
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Aent  in  the  present  case,  afier  the  lapse  of  more  than  six  jeats, 
and  after  an  action  has  been  institoted  against  him.  It  is  fur- 
ther to  be  obsenred,  that  in  all  the  cases  cited,  where  amend- 
ments  haye  been  allowed,  they  were  made  by  the  order  or  per- 
mission of  the  conrt,  and  it  is  certain  that  they  cannot  be  other- 
wise made.  After  a  process  is  returned,  the  officer  can  not  alter 
or  amend  his  return  without  leave  of  court.  On  application 
to  the  court,  they  will  allow  the  amendment  or  not,  and  if 
allowed,  it  will  be  on  such  terms  as  they  think  proper  to  impose. 
The  additional  or  amended  return  in  this  case  was  not  author- 
ized by  any  order  or  permission  from  the  court,  and  on  this 
ground,  as  well  as  the  other,  it  could  not  be  regarded  as  of  any 
validity. 

But  if  the  objections  already  mentioned  could  be  got  over, 
and  the  return  were  to  be  taken  as  regularly  amended,  and  as 
evidence  of  the  additional  facts  stated,  it  would  not  avail  the 
defendants.  It  appeared  that  on  the  third  of  April,  1819,  the 
damages  and  costs  contained  in  the  execution  were  fully  paid, 
and  satisfaction  was  acknowledged  by  indorsements  on  the  exe- 
cution, signed  by  the  creditor.  The  return  stated  that  the  ox 
was  seized  on  the  nineteenth  of  April  after,  and  was  taken  and 
sold  to  satisfy  the  officer's  fees  for  travel  and  poundage.  By 
the  statute,  fees  for  travel  are  allowed  **  for  the  service  of  every 
writ  '*  and  poundage  **  for  levying  each  execution:"  Oomp.  StaL 
800.  If  an  officer  levy  under  an  execution,  he  will  be  entitled 
to  fees  for  poundage  as  well  as  trayel,  though  the  parties  oom- 
promise  before  he  proceeds  to  a  sale.  Such  was  the  decision 
in  Alehin  v.  WeUa,  5  T.  B.  470;  and,  without  doubt,  the  same 
doctrine  would  obtain  under  our  statute.  But  in  the  present 
case  the  execution  was  paid  to  the  creditor  before  any  service 
or  levy  was  made,  and  it  so  ap{>eared  by  indorsements  on  the 
execution.  At  the  time  of  the  levy  there  was  nothing  due  to 
the  creditor,  nor  were  any  fees  due  the  officer,  for  he  had  done 
no  act  to  earn  any;  and  the  execution  being  fully  satisfied, 
there  was  nothing  for  which  a  levy  could  be  made.  InShaUuck 
V.  Woods^  1  Pick.  170,  it  was  determined  that  when  an  officer 
received  an  execution  which  he  did  not  execute,  he  was  entitled 
to  no  compensation;  that  his  fees  were  for  service,  and  then 
they  were  to  come  out  of  the  debtor;  but  the  debtor  could  not 
be  charged  unless  his  person  or  property  was  taken,  or  unless 
he  paid  the  money  upon  the  execution  to  the  officer.  The 
reasonableness  as  well  as  justice  of  this  doctrine  is  quite  obvi- 
ous; and  the  execution  in  the  present  case  having  been  paid  to 
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the  creditor  before  the  officer  had  served  or  begun  to  levy  it, 
he  had  no  chiim  against  the  plaintiff  for  f ees^  and  consequently 
the  taking  of  the  ox  under  it  was  unauthorized  and  illegal. 

It  was  urged  in  the  ar^ment  that  admitting  that  the  officer 
might  be  liable,  yet  that  the  other  defendants  were  not  answer- 
able for  his  unauthorized  act.  It  is  true,  that  for  the  irregu- 
larity of  an  officer  in  executing  a  valid  process,  or  for  any  acta 
of  his,  beyond  the  authority  which  the  process  confers,  the 
pai*ty  suing  it  out  is  not  responsible  unless  the  officer  acts 
under  his  orders  or  direction.  But  as  no  question  of  this  kind 
appears  to  have  been  made  at  the  trial,  and  the  exceptions  state 
generally  that  the  taking  of  the  ox  was  proved,  without  apply- 
ing the  fact  to  the  officer,  in  exclusion  of  the  other  defendants, 
it  must  be  taken  that  the  jury  found  either  that  the  officer  acted 
under  the  orders  of  the  other  defendants,  or  that  they  were 
actually  concerned  in  the  taking,  and  considered  either  way 
they  were  equally  trespassers  with  him.  In  every  view  of  the 
ease  we  are  of  opinipn  that  the  direction  given  to  the  jury  was 
right,  and  that  the  judgment  of  the  county  court  must  be 
affirmed. 

Judgment  affirmed. 

Amxrdhkmt  or  OrnosB's  Bbtobv.— On  thif  pointy  Me  the  note  to  Malome 
V.  Samuel,  13  Am.  Deo.  173. 

OinoEP's  Right  to  Fbis  bkvobb  Lxvr.^It  was  lield,  in  Jotilyn  v.  TVocy, 
19  Vt.  6D ),  that  the  role  here  laid  down  did  not  require  that  an  officer  befofe 
levy  should  accept  a  tender  of  the  amount  of  an  execution  in  Ida  hands,  and 
of  the  interest  thereon,  unless  his  fees  were  also  tendered;  but  that  the  de- 
cision in  the  principal  case  went  only  to  the  extent  of  holding  that  after  pay« 
ment  and  acceptance  of  the  amount  of  an  execution  the  officer  had  no  power 
to  levy  for  his  fees. 
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Evii>JUiCB— >I>EP08inoKS. — ^A  notice  to  take  a  depontioa  miut  apeoify  the 

time  and  place  of  the  taking  of  the  same. 
FoBBiGN  Law,  Authxntigatiok  OF.—The  law  of  another  state  la  aoffioaently 

authenticated  imder  the  act  of  oongreea,  if  the  seal  of  the  state  is  aflixed 

thereto;  and  a  person  need  only  to  produce  the  section  of  the  law  so 

anthentioated  upon  which  he  relies. 

AonoN  by  plaintiff  of  assault  and  battery  to  recover  his  free* 
dom.  Plea,  not  guilty.  Verdict  for  plaintiff.  Plaintiff  offered  in 
eyidence  the  first  section  of  an  act  of  the  assembly  of  Maryland, 
authenticated  by  the  great  seal  of  that  state.  Defendant  ob- 
jected that  the  same  was  not  properly  certified  and  that  it  was 
not  a  full  copy  of  that  act.  Objection  oyerruled.  Defendant 
also  excepted  to  the  reading  of  certain  depositions  to  the  jury. 
The  other  facts  appear  in  the  opinion.  Judgment  was  entered 
for  plaintiff,  and  on  appeal  to  the  superior  court  of  Henrico, 
the  same  was  reversed,  because  the  law  of  Maiyland  was  not 
certified  according  to  law.  From  this  judgment  plaintiff  ap- 
pealed. 

French  and  Souihgate,  for  appellant.  The  Maryland  act  was 
duly  authenticated  as  required  by  the  act  of  congress:  1  L.  U. 
8.  115,  c.  11;  United  States  v.  Johns,  4  Dall.  416;  Ferguson  t. 
Sarwood,  7  Cranch,  412.  That  foreign  laws  might  be  proved 
by  exemplification  under  the  great  seal  of  a  state:  Norris' 
Peake,  109,  110;  United  States  v.  Palmer,  8  Wheat.  624.  That 
it  was  sufficient  to  produce  that  portion  of  the  law  upon  whica 
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a  party  relied:  Dive  t.  Munningham,  1  Plowd.  60;  Newes  t. 
Lark,  Id.  408. 

Daniel,  for  the  appellee.  The  act  of  Maryland  was  not  au* 
thentioated  according  to  the  common  law  or  the  act  of  congress: 
TaUberi  ▼.  Seaman,  1  Granch,  1;  Church  t.  EiMart,  2  Id.  237. 
That  the  whole  act  must  be  certified:  1  Phil.  Evid.  289;  4  Bac. 
Abr.  1,  tit.  Statutes.  That  the  notice  for  taking  the  deposition 
was  too  short,  and  no  place  appointed  for  taking  the  same. 

Cabb,  J.  In  this  case  it  seems  that  a  written  notice  of  the 
place  of  taking  the  depositions  was  given  to  Fulcher,  but  that 
being  lost,  the  person  who  gave  it  is  introduced  to  prove  the 
notice.  He  swears,  that  on  the  Tuesday  before  the  Saturday  on 
which  the  justices  first. met,  he  gave  Fulcher  a  notice  to  take 
the  depositions,  but  he  nowhere  states  in  his  affidavit  a  notice 
of  the  place  of  taking  them.  It  is  not  unlikely  that  this  was 
stated  in  his  evidence  before  the  court,  but  omitted  in  taking 
down  that  evidence.  We,  however,  must  go  by  the  record, 
and  this  seems  to  be  a  defect.  But  this  is  not  tiie  worst.  In 
the  certificate  of  the  magistrates,  they  state  that  they  had  met 
at  the  mayor's  office  of  Georgetown,  on  Saturday,  the  eighth 
day  of  October,  1825;  and  **  thereafter,  on  Friday  and  Saturday, 
fourteenth  and  fifteenth  of  same  month,  and  thence  by  ad- 
journment, till  Tuesday,  eighteenth,  for  the  examination  of 
the  witnesses,"  etc. ;  and  **  that  no  person  appeared  for  Teatman 
or  Fulcher."  The  eighth  of  October  was  the  day  on  which 
Fulcher  had  notice  to  attend.  On  that  day,  it  seems,  there 
was  a  mere  meeting.  How  long  it  liisted,  we  are  not  told;  nor 
did  the  magistrates  adjourn  to  any  further  day.  How  then 
could  Fulcher  know  that  they  would  meet  again  on  that  busi- 
ness? Or  what  power  had  they  to  do  so  without  adjournment? 
The  meeting  on  the  fourteenth  and  fifteenth  was  quite  a  distinct 
thing,  and  required  a  notice  as  much  as  the  first  meeting.  I 
consider  the  depositions,  therefore,  as  taken  wholly  without 
notice  and  improperly  admitted. 

As  to  the  Maryland  law,  it  is  objected,  first,  that  it  is  not 
properly  authenticated.  I  think  it  is.  The  act  of  congress  says, 
that  the  acts  of  the  several  legislatures  shall  be  authenticated 
by  having  the  seal  of  their  state  affixed  thereto.  This  is  the 
whole  that  is  required.  Here  the  seal  is  certainly  affixed,  and 
to  this  law,  and  with  the  sole  view  of  authenticating  the  law. 
The  mode  seems  somewhat  roundabout;  several  officers  attest- 
ing the  authenticity  of  the  acts  of  each  other.    But  this  is  the 


740  HUKTEB  V.  FULCHEB. 

mode  which  the  state  authorities  have  settled,  and  to  them  the 
act  meant  to  leave  the  matter.  In  the  Uniied  Stales  ▼.  Jbhns^  4 
Dall.  412,  the  coart,  composed  of  Judges  Washington  and 
Peters,  say:  **  The  act  of  congress  does  not  require  the  attesta- 
tion of  any  public  officer  in  this  case;  although  in  all  the  other 
cases  provided  for,  such  an  attestation  is  required.  There  is 
good  reason  for  the  distinction.  The  seal  is  in  itself  the  high- 
est test  of  authenticity;  and  leaving  the  evidence  upon  that 
alone,  precludes  all  controversy  as  to  the  officer  entitled  to  affix 
the  seal,  which  is  a  regulation  very  different  in  the  different 
states. *'  Here  we  have  the  great  seal  of  the  state  affixed;  and 
all  controversy  as  to  the  proper  officer  to  affix  it  being  pre* 
eluded,  we  must  take  it  that  it  is  properly  affixed. 

The  next  objection,  to  wit,  that  this  evidence  ought  not  to  be 
admitted  because  it  is  one  section  only  of  the  act,  has  a  greater 
show  of  reason  in  it,  but  yet  is  not  sound,  as  I  incline  to  think. 
The  objection  rests  on  this  ground,  that  the  whole  law  is  one 
entire  record,  and  that  no  part  of  a  record  can  be  used  as  evi- 
dence without  exhibiting  tlie  whole.  This  is  true  of  judicial 
records,  and  for  the  best  reason — ^that  the  whole  record  is  cse, 
and  without  the  whole  you  can  not  tell  what  is  the  effect  of  it 
But  with  legislative  acts  it  is  different.  We  know  well  ^hat 
some  of  our  acts  occupy  many  pages,  and  treat  of  many  differ- 
ent parts  of  an  extensive  subject,  and  sometimes  of  different 
subjects  wholly  unconnected  with  each  other.  We  are  told  in 
Plowd.  65,  that  a  statute  often  contains  many  branches,  and, 
"  that  these  branches,  though  contained  in  one  chapter,  are 
several  acts  of  parliament'  and  concern  several  matters;  and 
then  where  one  branch  only  serves  a  man's  purpose,  it  is  suffi- 
cient for  him  to  recite  that  only,  for  the  recital  of  that  only  ia 
the  recital  of  an  entire  and  several  act  of  parliament;"  and  if 
this  rule  hold  in  the  strictness  of  pleading,  I  can  not  see  why  it 
should  not  as  to  evidence.  The  section  of  the  law  of  Maiyland 
is  perfect  as  to  sense  and  purpose.  It  enacts  that  it  shall  not 
be  lawful  to  bring  a  slave  into  the  state,  either  for  sale  or  resi- 
dence there;  and  that  any  slave  brought  in  contrary  to  the  act 
shall  immediately  be  free.  Now  we  can  not  suppose  that  in  this 
same  act  there  can  be  any  clause  contradicting  this,  and  if  there 
should  be  one  narrowing  or  modifying  it,  saying,  for  instance, 
that  where  a  citizen  of  Maryland  acquires  a  slave  by  descent  or 
marriage,  he  may  bring  him  in,  provided  that  within  such  a 
time  he  has  him  registered,  would  not  the  claimant  have  to 
himself,  by  proof,  within  the  proviso  ?    And  if  you  would 
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hold  him  to  that,  would  it  be  any  additional  burden  to  say  he 
ehoald  produce  the  law  which  authorized  such  proof?  '  The  law, 
if  it  exist,  he  may  easily  produce.  The  proof  may  be  much 
more  di£Bcult.  But,  if  no  such  proviso  exist,  will  you  require 
the  pauper  to  prove  this  negatiye?  My  present  impression, 
then,  is  that  the  law  is  well  authenticated,  and  that  the  section 
produced  is  admissible  evidence,  but  that  the  depositions  were 
improperly  admitted,  there  being  no  notice. 

The  judgments  of  both  courts  should  be  reversed  and  the 
cause  sent  back. 

The  other  judges  concurred. 

Ths  Laws  ov  a  Vokeiqjx  Ck>nifTBT  are  matters  of  fact  for  the  jury,  and 
most  be  proved  like  other  qneetions  of  fact,  bat  a  court  moat  decide  what  ia 
the  proper  evidence  of  such  kws:  Kenny  v.  CJarhaon^  3  Am.  Dec  336;  Dt- 
Sobrp  V.  DeLaistre^  Id.  635;  Woodbridge  v.  Auiiin,  4  Id.  740;  BrackeU  v. 
NwPm,  10  Id.  179;  Mason  v.  Wa^,  12  Id.  138;  HoOey  v.  HoUey,  Id.  342. 
Thia  aabject  is  discussed  at  length  in  the  note  to  State  v.  TtoiUy^  11  Am, 
Dec  780.  As  to  what  is  sufficient  authentication  of  the  acts  of  the  anthor- 
Hisa  of  the  United  States  to  entitle  the  same  to  be  received  as  eridenoe^  see 
MItev,  Si.  Qmhrms,  12 Id.  66. 


GsAFF  v.  Gastlebcak. 

[5  RAaDO«»  106.] 

-fliiBS  MAT  Compel  ak  AocomrtiNO.— The  lepreseatativoa  ol  an 
eseontor  may  be  oompelled  to  account  for  the  proceeds  of  the  estate  of  a 
deceased  testator  by  the  heirs  of  the  latter,  without  an  admimstration  de 
bonie  non  on  the  testator's  estate 

Tbust  Fuin>— Appbopbiaxion  of.— An  executor  or  trustee  has  no  right  to 
apply  to  his  own  use  the  trust  fund;  and  a  purchaser,  knowing  of  the 
trust,  purchases  at  his  peril  the  trust  property  so  applied. 

NonoB  B7  Bboitals  nr  Dibd.— A  reference  in  a  deed  to  a  will  is  notice  to 
the  grantee  of  the  trusts  contained  in  the  will. 

Apvbal  from  the  chancezy  court.    The  opinion  states  the  case. 

Johnson,  Stanard  and  Wietham,  for  appellants. 

Janes  and  Leigh,  contra, 

Oabb,  J.  These  suits  arise  out  of  thevrill  of  John  D.  Orr»  and 
proceedings  of  his  executor  and  trustee  under  it.  In  1816  Dr. 
Orr  died,  leaving  a  will,  by  which  he  devised  and  bequeathed 
to  his  brother,  Benjamin  G.  Orr,  his  whole  estate,  real,  personal 
and  mixed,  upon  the  following  trusts:  "In  the  first  place,  to 
sell  and  dispose  of  the  same,  or  such  part  of  the  same,  as  he 
may  deem  most  beneficial  for  the  general  interest  of  my  estate, 
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and  to  applj  tbe  proceeds  of  the  same,  or  snch  yearly  inoomc 
or  profits  as  may  be  made  from  the  same,  to  the  payment  of  all 
my  jnst  debts;  meaning  hereby  to  sabject  ail  my  estate,  real, 
personal  and  mixed,  to  the  payment  of  my  just  debts,  and  to 
leave  the  application  of  the  same  to  that  porpose,  and  the  mods 
of  raising  the  necessary  funds  from  the  estate  to  the  sound  dis- 
cretion of  my  said  brother.  In  the  second  place,  after  the  pay- 
ment of  all  my  just  debts,  the  surplus  of  my  estate,  or  the  pro- 
ceeds of  the  sale  thereof,  to  be  given  and  divided  by  my  said 
brother  to  and  among  my  three  children,  Maiy,  Ellen  and 
Thomas,  in  such  shares  and  portions  as  in  the  sound  discre- 
tion and  judgment  of  my  said  brother,  to  him  shall  seem  moat 
agreeable  and  expedient,  according  to  the  situation  and  con- 
duct of  my  said  children.  And  it  is  my  will  and  desire  that 
such  division  and  distribution  as  he  shall  actually  make  of 
my  estate  among  my  said  children,  as  aforesaid,  or  such  division 
and  distribution  as  he  shall,  by  writing,  under  his  hand,  or 
by  last  will  and  testament,  direct  and  appoint,  shtil  be  valid 
and  binding;  it  being  my  intention  to  place  my  said  brother,  in 
respect  to  my  said  children,  to  all  intents  and  purposes,  in  loco 
parentis.  And  it  is  also  my  will  and  intention  that  he  be  fully 
empowered  and  authorized,  not  only  for  the  purpose  of  paying  my 
debts,  but  to  raise  and  provide  a  fund  for  division  and  distribu- 
tion among  my  said  children,  and  for  their  immediate  mainte- 
nance, support  and  education,  according  as  he  shall  deem  it 
most  expedient  either  to  sell  or  dispose  of  the  same,  or  any  part, 
in  specie,  to  be  applied  to  the  purposes  aforesaid.''  The  testator 
also  appointed  his  said  brother  guardian  of  his  children  and 
executor  of  his  will,  and  exempted  him  from  giving  bond  and 
security.  The  executor  qualified.  On  the  eleventh  of  March, 
1817,  he  conveyed  to  Gastleman  and  McOormick,  for  the  con- 
sideration of  thirty  thousand  dollars,  payable  in  installments, 
B  tract  of  land  in  Frederick  county,  belonging  to  the  estate 
of  his  testator,  called  Poplimento,  and  thus  described  in  the 
deed:  '^Formerly  the  property  of  Bawleigh  Colston,  esq., 
and  by  him  sold  and  conveyed  to  the  late  Dr.  John  D.  Orr, 
by  whom  it  was  devised  to  the  said  Benjamin  G.  Orr,  as  ap- 
pears by  his  will  recorded  in  Frederick  county  court."  On 
the  same  day,  Gastleman  and  McCormick  conveyed  the  same 
land  to  Henry  St.  George  Tucker,  in  trust  to  secure  the  pur- 
chase*money.  This  deed  describes  the  land  thus:  '*The  es- 
tate called  Poplimento,  being  the  same  land  conveyed  to  the 
same  Gastleman  and  McGormick  by  an  indenture  of  even  date 
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herewith,  and  to  be  recorded  in  the  county  court  of  Frede- 
rick, by  reference  to  which  a  more  complete  description  of 
the  said  land  may  be  obtained." 

By  deed  dated  the  tenth  of  December,  1818,  Benjamin  O. 
Orr  assigns  and  conveys  this  deed  of  trust  to  Frederick  0. 
Graff,  together  with  the  lands  and  premises  therein  mentioned, 
and  all  the  right,  title  and  interest  of  the  said  Benjamin  G.  Orr 
of,  in  and  to  the  same.  This  deed  of  assignment  minutely  and 
particularly  describes  the  deed  of  trust,  and  concludes  thus: 
**  to  which  reference  is  hereby  made  as  a  part  thereof,  as  if  the 
same  were  here  fully  recited.''  This  deed  of  assignment  was  made 
as  a  security  to  Graff  for  the  sum  of  twelve  thousand  dollars,  to 
be  advanced  by  him  towards  completing  certain  water-works  for 
supplying  New  Orleans  with  water  ''  according'*  says  the  deed, 
**  to  the  terms  and  conditions  of  a  certain  agreement,  bearing 
even  date  herewith,  between  the  said  Benjamin  G.  Orr,  Graff 
and  H.  Latrobe."  This  agreement  is  in  the  record,  and  shows 
a  partnership  between  Orr,  Graff  and  Latrobe  in  the  adventure 
of  supplying  New  Orleans  with  water;  and  that  Graff,  in  pur- 
chase of  one  third  of  the  shares  for  Orr,  and  two  thirds  for  him« 
self,  was  to  advance  the  twelve  thousand  dollars  as  they  should 
be  wanting  for  carrying  on  the  work.  Before  the  assignment  of 
the  deed  of  trust  to  Graff,  Castleman  and  McCormick  had  paid 
all  the  installments  which  had  grown  due,  leaving  five  still  to  be 
paid,  the  first  on  the  fifteenth  of  April,  and  the  others  annually 
on  the  same  day.  The  installment  on  the  fifteenth  of  April,  1819,. 
they  paid  to  Graff;  and  this  reimbursed  him  the  three  thousand 
dollars  he  had  advanced  to  Orr  for  the  purchase  of  his  shares  in 
the  water-works.  When  the  time  for  paying  the  installment  of 
1820  was  drawing  near,  Orr  gave  notice  to  Castleman  and  Mc* 
Cormick  to  pay  no  more  to  Graff,  as  no  more  was  due  to  him 
under  their  agreement.  Graff  demanded  the  money;  and  here- 
upon, in  April,  1820,  Castleman  and  McCormick  filed  a  bill  of 
interpleader  in  the  Winchester  chancery  court,  stating  the  facts, 
and  calling  on  the  parties  to  interplead.  Pending  t&is  bill,  Orr, 
by  deed  of  November  28, 1820,  assigned  to  the  Bank  of  Wash- 
ington the  deed  of  trust  of  Castleman  and  McCormick  on  the 
Poplimento  land,  describing  the  trust  deed  particularly,  and 
adding,  *'  to  which  reference  is  hereby  made  as  part  hereof,  aa 
if  the  same  were  here  fully  recited."  This  assignment  recites 
that  it  is  made  as  a  further  security  for  a  debt  due  from  B.  G» 
Orr  to  the  bank.  Being  informed  of  this  fact,  Castleman  and. 
McCormick,  in  April,  1821,  filed  an  amended  bill,  and  made  tha 
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bank  a  party.  On  the  foarth  of  March,  1822,  the  children  of 
Dr.  Orr  gave  a  written  notice  to  Castleman  and  McCormick  that 
they  claimed  the  money  in  their  hands,  and  warning  them  not  to 
pay  to  any  other  person;  whereupon  OasUeman  and  McCormick, 
by  another  amendment,  added  them  to  the  defendants  in  their 
bill  of  interpleader.  In  April,  1822,  B.  G.  Orr  died  intestate, 
insolvent,  and  without  haying  made  any  appointment  among 
the  children,  in  execution  of  the  power  giyen  by  his  brother's 
will. 

The  parties  defendant  (except  Oraff)  answered,  setting  oat 
their  claims.  Each  party  defendant  also  filed  a  bill  making  all 
the  rest  defendants.  All  answered  except  GrafEl  It  was  agreed 
that  his  original  bill  should  be  taken  as  the  exhibition  of  hia 
claim;  that  the  children  of  J.  D.  Orr  and  the  bank  should  be 
taken  as  parties  thereto;  and  that  the  exhibits  in  that  case  be 
received  in  the  cases  of  interpleader. 

During  the  progress  of  the  cause,  all  the  installments,  as  thej 
became  due,  were  paid  into  court.  In  1823,  the  children  filed 
their  bill  against  the  administratrix  of  B.  G.  Orr  for  an  account. 
She  answered  that  she  was  willing  to  account.  A  reference  was 
had,  a  report  returned,  and  not  being  excepted  to,  was  con- 
firmed. It  showed  a  balance  of  eight  thousand  and  fifty-two 
dollars  and  forty-fiye  cents,  for  which  there  was  a  decree  when 
assets.  The  record  of  this  case  is  by  agreement  admitted  as  an 
exhibit  in  behalf  of  the  children;  and  in  1826,  the  cases  being 
consolidated,  and  coming  on  to  be  heard  by  consent,  as  to  all 
parties,  the  court  rejected  the  claims  of  Graff  and  the  bank» 
and  decreed  that  the  receiver  pay  to  the  children  the  money 
and  interest  in  his  hands,  deducting  the  costs  of  Oastleman  and 
McCormick.  But  the  funds  in  the  hands  of  the  children  was 
decreed  to  be  subject  to  the  claims  of  the  creditors  of  J.  D. 
Orr,  if  any  there  be  yet  unsatisfied,  and  legally  and  equitably 
entitled  to  come  upon  that  fund.  The  payment  to  the  childr^^ 
was,  therefore,  suspended,  till  they  should  each  give  to  ibi^ 
marshal  bond,  with  good  security,  in  double  the  amount  u^ 
creed  to  them,  conditioned  to  pay  their  proportions  of  any  debts 
which  may  be  established  by  due  course  of  law  against  the  es- 
tate of  J.  D.  Orr,  and  against  the  fund  in  their  hands.  From 
this  decree  the  appeal  is  taken  by  Ghraff  and  the  bank. 

This  cause,  so  important  in  its  principles,  so  interesting  in 
its  character,  has  been  most  elaborately  and  ably  argued  by 
counsel. 

The  first  objection  taken  to  the  decree  is,  that  the  proper 
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parties  are  not  before  the  court.  It  is  insisted  that  after  the 
death  of  B.  G.  Orr,  an  administrator  de  bonis  n*m  of  Dr.  Orr 
should  have  been  appointed  and  made  a  party  to  the  suit;  that  the 
estate  of  Dr.  Orr,  for  want  of  this  proceeding,  is  unrepresented; 
and  the  case  of  Hdya  v.  Hays^  5  Munf.  418,  is  relied  on  where 
this  court  dismissed  a  bill  brought  by  persons  suing  as  children 
of  a  deceased  residuary  legatee,  because  they  were  not  the 
legal  representatives.  This  objection  seems  to  me  to  be  founded 
on  a  mistake  of  the  nature  of  the  fund.  Dr.  Orr  devised  the 
land  to  B.  G.  Orr,  and  subjected  it  to  the  payment  of  Lis  debts. 
He  also  appointed  B.  G.  Orr  his  executor  and  trustee.  But 
this  did  not  make  the  land  legal  assets.  This  court  decided  in 
Jones  T.  Ebbson,  2  Band.  483,  that  the  proceeds  of  land  de« 
vised  to  be  sold  are  not  a  testamentary  subject;  that  executors 
hold  such  proceeds,  not  as  executors,  but  as  trustees;  and  that 
the  sureties  of  an  executor  are  not  responsible  for  the  proceeds 
of  land  sold  by  him.  Here,  the  trust  embraced  not  only  the  pay- 
ment of  debts,  but  the  maintenance  and  education  of  the  children, 
the  distribution  of  the  surplus  among  them;  a  trust  highly 
confidential  and  personal.  An  administrator  de  bonis  nan  of 
Dr.  Orr  would  have  nothing  to  do  with  this  fund,  and,  there- 
fore, need  not  be  before  the  .court.  The  fund  certainly  belongs 
either  to  Graff,  the  bank,  or  the  children;  and  it  will  be 
seen  that  in  decreeing  it  to  the  latter,  the  court  of  chancery 
took  especial  care  to  protect  their  father's  creditors.  This 
objection,  therefore,  has  nothing  in  it,  in  my  opinion,  and 
should  be  the  rather  discountenanced,  as  the  parties  went  to  a 
hearing  by  consent,  intending  to  waive  all  irregularities  and 
come  to  a  decision  on  the  merits. 

Taking  it  up  then  upon  the  merits,  we  are  to  inquire  to  which 
of  these  claimants  the  property  belongs.  All  derire  title  from 
the  will  of  Dr.  Orr;  the  children  directly,  the  others  through 
the  medium  of  B.  O.  Orr.  By  the  will  it  is  clear  that  B.  G. 
Orr  was  a  fiduciary  merely,  that  he  had  not  the  slightest  bene- 
ficiary interest  in  the  estate.  It  is  all  devised  to  him,  first,  to 
pay  debts;  secondly,  to  distribute  among  the  childi'en.  Ample 
powers  and  a  wide  discretion  are  given  him;  but  solely  for  the 
attainment  of  these  objects.  All  the  property  is  subjected  to 
the  payment  of  his  debts;  **  leaving  the  mode  of  raising  the 
funds  from  the  estate  to  the  sound  discretion  of  my  brother." 
After  payment  of  the  debts,  the  surplus  is  to  be  divided  among 
his  children,  "  in  such  shares  and  proportions  as  in  the  sound 
discretion  and  judgment  of  my  brother  shall  seem  most  agree- 
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able  and  expedieni"  As  regards  the  childreHy  the  'vnll  places 
him  in  loco  parentis;  bat  this  relates  merely  to  his  power  of 
managing  the  f and  for  them,  and  distribatiog  it  among  them. 
It  gives  him  no  indiyidoal  interest  in,  or  right  to,  one  cent  of 
it.  If  all  the  children  had  died  infants  he  coold  not,  aoder  the 
will,  have  claimed  an  atom  of  the  estate. 

Bat  granting  all  this,  it  was  contended  in  the  argument  thai 
under  the  powers  given  to  B.  Q-.  Orr,  and  the  circamstances 
attending  these  transactions,  the  law  if oald  compel  this  coart 
to  support  the  assignments  of  the  deed  of  trast  both  to  Q-raff 
and  tiie  bank;  and  that  whether  B.  Q-.  Orr  acted  as  executor  or 
as  trustee  in  the  assignments.  Let  us  examine  this^  taking  him 
first  as  executor,  and  secondly  as  trustee. 

In  the  cases  of  Nugent  v.  Oiffdrd,  1  Atk.  463,  cited  in  2  Vea. 
269;  Mead  t.  Ld.  Orrery,  8  Atk.  236,  and  Toner  t.  line,  2  Yes. 
466,  Lord  Hardwicke  would  not  suffer  creditors  or  legatees  to 
follow  assets  into  the  hands  of  a  purchaser  from  the  executor 
or  administrator,  unless  there  was  evidence  of  fraud  or  collu- 
sion between  them.  Nor  did  he  consider  it  evidence  of  such 
fraud  and  collusion  that  the  executor  was  applying,  the  assets  to 
the  payment  of  his  own  individual  debt,  and  this  with  the 
knowledge  of  the  purchaser. 

In  WhaJe  v.  Booth,  cited  4  T.  B.  625,  note.  Lord  Mansfield 
went  quite  as  far.  He  said:  "  The  general  rule,  both  of  law 
and  equity,  is  dear  that  an  executor  may  dispose  of  the  assets 
of  the  testator;  that  over  them  he  has  absolute  power;  and  that 
they  can  not  be  followed  by  the  testator's  creditors.  It  would 
be  monstrous  if  it  were  otherwise;  for  then  no  one  would  deal 
with  an  executor.  He  must  sell  in  order  to  effect  the  will;  but 
who  would  buy  if  liable  to  be  called  to  an  account.  It  is  also 
clear  that  if,  at  the  time,  the  purchaser  knows  they  are  assets, 
that  is  no  evidence  of  fraud,  for  all  the  testator's  debts  may  be 
satisfied;  or  if  he  knows  that  the  debts  are  not  all  satisfied, 
must  he  look  to  the  application  of  the  money?  No  one  would 
buy  on  such  terms.  There  is  one  exception,  indeed,  where  a 
contrivance  appears  between  the  purchaser  and  the  executor  to 
make  a  devastavU." 

These  decisions  have  certainly  been  much  narrowed  and 
modified,  if  not  overruled,  by  the  later  cases.  Thus  in  Bonny 
V.  Bidgard,  1  Cox,  145,  Lord  Kenyon,  master  of  the  rolls, 
speaking  of  the  case  of  Meade  v.  Ld.  Orrery,  says:  "It  cer- 
tainly becomes  me  to  think  much  before  I  differ  from  Lord 
Hardwicke,  but  I  can  not  subscribe  to  his  opinion  in  that  case; 
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and  if  it  had  come  before  me  I  should  have  decided  it  in  direct 
opposition  to  that  authority."  *'  Nothing  can  be  clearer/'  he 
says,  "  than  that  an  executor  may  go  to  market  with  his  testa* 
tor's  assets,  and  that  in  general  a  purchaser  will  not  be  bound 
to  see  to  the  application  of  the  money;  but  common  honesty 
requires  that  if  there  is  either  express  or  implied  fraud,  the 
parties  shall  not  avail  themselves  of  it,"  The  circumstances  of 
the  case  before  him  were  these:  B.  W.  having  several  leasehold 
estates,  made  his  will  and  gave  them  to  his  wife  and  their 
daughters,  to  be  equally  divided  between  them,  and  desired 
that  his  said  estates  might  be  sold  the  first  opportunity  as  his 
executors  might  think  most  proper;  and  made  his  wife,  and 
another,  executors.  The  widow  alone  proved  the  vnll,  and 
entered  on  the  premises.  She  married  Bidgard  soon  after; 
they  mortgaged  the  premises  to  M.  and  afterwards  assigned  the 
equity. of  redemption  to  Barnard,  and  six  pounds  paid  in 
hand  at  the  date  of  the  assignment.  The  bill  was  filed  by  the 
daughters  and  their  husbands  against  Bidgard  and  wife,  Bar- 
nard and  his  vendee,  to  set  aside  the  assignment  to  Barnard, 
and  for  account,  etc.  Sir  Thomas  Sewal,  master  of  the  rolls, 
before  whom  the  cause  was  first  heard,  thought  that  the  chil- 
dren should  not  be  prejudiced  by  the  assignment,  and  decreed' 
accordingly.  The  cause  was  reheard  before  Lord  Kenyon. 
After  laying  down  the  general  principle  before  quoted,  he 
applies  it  thus:  ''The  fund  in  the  hands  of  the  widow  was 
applicable  to  the  payment  of  the  debts,  and  after  that  to  cer- 
tain defined  purposes  declared  by  the  will.  Barnard  had  full' 
notice  of  the  will.  He  knew  that  after  the  debts  were  paid  this 
fund  ought  to  be  so  applied;  and  he  therefore  connived  at  its 
being  misapplied.  If,  then,  the  case  turned  on  tbis,  I  should^ 
be  bound  to  set  aside  the  transaction,  or  rather  to  turn  the  de- 
fendants  iuto  trustees  for  the  plaintifis."  But  on  the  ground 
of  delay  (near  twenty  years  having  passed  after  the  youngest 
child  came  of  age,  before  filing  the  bill)  he  dismissed  the  cause. 
The  next  case  I  shall  cite  is  ScoU  v.  Tyler,  2  Dickens,  712. 
In  that  case  an  executrix  as  a  security  for  her  own  debt  had 
disposed  of  bonds,  the  assets  of  her  testator,  four  years  after 
his  death.  The  bankers  swore  that  they  knew  nothing  of  the 
will,  and  believed  the  bonds  to  be  her  own  property,  not  that 
of  the  testator.  Lord  Thurlow  says:  **  If  one  concerts  with  an 
executor  by  obtaining  the  testator's  effects  at  a  nominal  value, 
or  at  a  fraudulent  under-value,  or  by  applying  the  real  value  to 
the  purchase  of  other  subjects  for  bis  own  behoof,  or  in  extin* 
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guishing  the  priyate  debt  of  the  executor,  or  in  any  other 
manner  contrary  to  the  daty  of  the  office  of  executor,  such  con- 
cert will  involve  the  seeming  purchaser  or  his  pawnee,  and 
make  him  liable  for  the  value."  He  concludes:  **  I  think  the 
defendants  Hankey  must  deliver  up  the  bonds  and  account  for 
the  interest  they  have  received  upon  them."  The  part  of  Lord 
Thurlow's  opinion  touching  these  bonds  was  not  delivered  in 
coarb,  because  that  part  of  the  case  was  compromised;  but  iu 
17  Yes.  165,  Lord  Eldon  says:  ''With  regard  to  the  case  of 
ScoU  V.  IV^>  I  ^^^  confirm  the  assertion  of  Mr.  Dickens,  that 
the  judgment  stated  by  him  contains  Lord  Thurlow's  opinion, 
intended  to  have  been  delivered  as  his  judgment,  if  a  compro- 
mise had  not  taken  place." 

In  ffm  V.  Simpson^  7  Yes.  152,  Sir  William  Orant  set  aside 
the  transfer  of  assets  by  an  executor  to  secure  his  individual 
debt,  under  circumstances  of  gross  negligence,  though  not  of 
direct  fraud  in  the  creditors,  to  whom  fbey  were  transferred. 
He  says:  "  Though  it  may  be  dangerous  at  all  to  restrain  the 
power  of  purchasing  from  an  executor,  what  inconvenience 
oan  there  be  in  holding  that  the  assets  known  to  be  such  should 
not  be  applied  in  any  case  for  the  exeoutor^s  debt,  unless  the 
creditor  could  be  first  satisfied  of  his  right?  It  may  be  essen* 
tial  that  the  executor  should  have  the  power  to  sell  the  assets; 
but  it  is  not  essential  that  he  should  have  the  power  to  pay  hia 
own  creditor;  and  it  is  not  just  that  one  man's  property  should 
be  applied  to  the  payment  of  another  man's  debt."  Of  the 
creditors,  he  says:  ''  I  do  not  impute  to  them  direct  fraud;  but 
they  acted  rashly,  incautiously,  and  without  the  common  atten- 
tion used  in  the  ordinary  course  of  business.  It  was  gross 
iidgligence  not  to  look  at  the  will,  under  which  alone  a  title 
could  be  given  to  them." 

The  case  of  MoLeod  v.  Drummond,  U  Yes.  852;  17  Id.  152, 
was  one  of  a  pledge  by  the  executor  of  the  testator's  bonds, 
upon  advances  of  money.  The  bill  was  filed  by  a  co-executor, 
and  it  was  dismissed  by  Sir  William  Grant.  The  bonds  pledged 
were  specifically  bequeathed  by  the  testator,  and  the  money 
was  advanced  at  the  time  the  pledge  was  made,  and  upon  the 
credit  of  it.  The  master  of  the  rolls  said  he  had  found  no  case 
where  the  money  had  been  advanced  at  the  time  to  the  full 
value  of  the  assets,  that  it  was  ever  called  back.  Lord  Eldon, 
on  the  appeal,  affirmed  the  decree  at  the  rolls,  on  the  length  of 
time  and  some  other  particular  circumstances;  but  it  seems 
clear  that  on  the  general  doctrine  he  did  not  agree  entirely  with 
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the  maBter  of  the  rolls.  He  goes  into  a  laborious  and  able  re- 
liew  of  all  the  cases.  '^The  master  of  the  rolls,"  he  says, 
**  truly  observes  that  there  is  a  great  difference  between  ad* 
Tancing  money  at  the  time  upon  secarities,  and  taking  a  secur- 
ity in  discharge  of  an  antecedent  debt;  bat  that  is  by  no  means 
conclusive.  The  argument  is  carried  nearly  to  this  extent,  that 
a  person  lending  money  at  the  time  upon  the  deposit  of  the 
securities  can  hardly  be  supposed  to  mean  fraud,  as  there  is  no 
temptation  to  fraud.  Admitting,  however,  that  the  bankers 
had  no  other  motive  for  the  advance  upon  such  a  deposit  than 
they  generally  have;  if  it  appears  in  the  transaction  itself  that 
the  borrower  is  about  to  apply  the  money  so  raised  on  the 
testator's  property,  to  objects  with  which  his  affairs  have  no 
connection,  I  should  hesitate  to  say  that  as  the  temptation  was 
so  slight,  this  court  would  not  examine  whether  that  was  not  a 
most  inequitable  transaction,  with  reference  to  the  persons 
entitled  to  that  property." 

I  also  refer  to  the  case  of  FUHd  v.  Sckiefelin^  7  Johns.  Gh. 
150  [11  Am.  Dec.  441],  where  the  cases  are  reviewed  by  Kent, 
chancellor,  and  the  conclusion  from  the  whole  drawn  with  hia 
usual  clearness  and  ability. 

In  the  case  of  Dodaon  v.  Simpson,  2  Band.  294,  also,  the  doc* 
trine  is  correctly,  though  briefly  laid  down. 

The  latest  English  case  that  I  have  met  with  is  Keane  v.  Boih 
aria,  4  Madd.  Ch.  882.  There  the  vice-chancellor  gives  the 
result  of  an  examination  of  all  the  cases  thus:  ''Every  person 
who  acquires  personal  assets  by  a  breach  of  trust,  or  devaslavii 
in  the  executor,  is  responsible  to  those  who  are  entitled  under 
the  will,  if  he  is  a  party  to  the  breach  of  trust.  Generally 
speaking,  he  does  not  become  a  party  to  the  breach  of  trust,  by 
buying  or  receiving  as  a  pledge,  for  money  advanced  to  the 
executor  at  the  time,  any  part  of  the  personal  assets,  whether 
specifically  given  by  the  will,  or  otherwise;  because  this  sale  or 
pledge  is  held  to  be  prima  facie  consistent  with  the  duty  of  an 
executor.  Generally  speaking,  he  does  become  a  party  to  the 
breach  of  trust,  by  buying  or  receiving  in  pledge  any  part  of 
the  personal  assets,  not  for  money  advanced  at  the  time,  but  in 
satisfaction  of  his  private  debt;  because  this  sale  or  pledge  is 
prima  facie  inconsistent  with  the  duty  of  an  executor.  I  pre- 
face both  these  propositions  with  the  words,  generally  speaking, 
because  they  both  seem  to  admit  of  exceptions.  Thus  a  sale  or 
pledge  for  the  private  debt  of  the  executor  has  been  supported 
under  special  circumstances,  in  Lord  Hardwicke's  two  cases  of 
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Nugent  v.  Oiffard^  and  Meade  t.  IA,  Orrery^  though  not  entirely 
to  the  satisfaction  of  every  succeeding  judge;  and  Lord  Eldon 
seems  to  consider  the  case  of  McLeod  t.  Drwmmond^  as  an  ex- 
ception to  the  first  proposition.  It  was  upon  the  principles  of 
these  propositions  that  Sir  W.  Grant  proceeded  in  McLeod  v. 
Drummond.  He  there  supported  the  pledges  of  the  testator's 
bonds  because  thej  were  deposited  in  respect  of  advances  made 
at  the  time.  In  the  same  case  Lord  Eldon,  on  the  appeal,  ad- 
mitted these  principles^  but  seemed  to  consider  the  circum- 
stances of  that  case  as  forming  an  exception  to  the  general  rule. 
The  advances,  though  made  at  the  time,  were  made  to  two 
executors,  who  were  partners  as  army  agents,  and  necessarily, 
therefore,  for  their  private  purposes;  and  he  inclined  to  think 
that  the  bankers  were,  for  that  reason,  as  much  parties  to  the 
breach  of  trust  as  if  they  had  applied  the  money  to  pay  the 
private  debt  of  the  executors.  "  I  can  not,"  he  adds,  **  but  lean 
strongly  to  Lord  Eldon's  view  of  that  case.  If  a  party  dealing 
with  an  executor  for  the  personal  assets  pays  his  money  to  the 
executor,  so  that  it  may  be  applied  to  the  purposes  of  the  will, 
he  is  not  responsible  for  the  executor's  misapplication  of  it. 
But,  if  in  dealing  with  the  executor,  he  does  in  truth  pay  his 
money  for  the  private  purposes  of  the  executor,  he  is  equally  a 
party  to  the  breach  of  trust,  whether  he  applies  his  money  to 
the  private  debt  of  the  executor,  or  to  the  private  trade  of  the 
executor."  This  is  a  clear  statement  of  the  doctrine  as  settled 
by  a  long  course  of  decisions;  settled,  too,  as  I  think,  on  the 
basis  of  reason  and  equity;  for  I  heartily  agree  with  Sir  William 
Grant,  that  it  is  not  essential  that  an  executor  should  have  the 
power  of  paying  his  own  creditor  with  the  assets;  nor  is  it  just 
that  one  man's  property  should  be  applied  to  the  payment  of 
another  man's  debt. 

Let  us  apply  this  doctrine  to  the  case  of  the  claimants  here; 
and  first  to  Graff,  whose  case  is  certainly  much  the  strongest. 
He  took  a  transfer  of  the  trust  property  as  a  security  for  money 
to  be  advanced  to  the  private  trade  of  the  executor,  a  trade  hav- 
ing not  the  slightest  connection  with  the  estate  of  the  testator 
or  the  objects  of  the  trust.  But  it  is  objected  that  he  had  no 
notice  of  the  nature  of  the  fund  or  the  right  in  which  B.  G.  Orr 
held  it.  Of  express  notice  there  is  no  proof;  and  it  is  insisted 
that  this  is  a  case  to  which  constructive  notice  does  not  apply; 
that  it  applies  to  the  purchaser  of  real  estate  only,  who  can  not 
protect  himself  as  a  purchaser  without  notice  till  he  has  used 
due  diligence  in  the  examination  of  his  title.     No  authority  is 
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cited  to  support  this  distinotion.  In  all  the  oases  which  I  hare 
adduced,  personal  chattels  were  the  subject,  and  yet  the  doc- 
trine of  implied  notice  is  considered  as  applying  to  them,  and 
the  case  of  Hill  ▼.  Simpson  is  decided  expressly  on  that  ground. 

Again:  The  assignment  here  was  of  an  incumbrance  on  land, 
in  effect  a  mortgage;  and  we  know  that<  the  doctrine  of  con- 
fitructive  notice  is  constantly  applied  to  such  incumbrances. 
Upon  the  ground  of  reason,  what  difference  is  there  whether 
the  subject  be  real  or  personal  estate  f  He  who  purchases  any 
subject,  with  notice  of  the  equitable  right  of  another,  is  a 
trustee  for  that  other  to  the  extent  of  his  equity;  and  this, 
whether  the  notice  be  express  or  implied.  Express  and  implied 
notice  differ,  not  in  their  effect,  but  in  their  mode  of  proof  only. 
In  the  one,  you  prove  the  fact  of  notice  expressly;  in  the  other, 
you  prove  circumstances  which  raise  a  presumption  of  notice; 
and  if  the  presumption  be  strong  enough  to  fix  the  notice,  it 
affects  the  conscience  of  the  party  just  as  much  as  express  no- 
tice. '  Thus  in  any  purchase,  if  there  be  circumstances  which  in 
the  exercise  of  common  reason  and  prudence  ought  to  put  a 
man  upon  a  particular  inquiry,  he  will  be  presumed  to  have 
made  that  inquiry,  and  will  be  charged  with  notice  of  every  fact 
which  that  inquiry  would  give  him;  and  this  conclusion  is  a  just 
and  necessaiy  one,  for  if  a  party  means  to  deal  fairly,  self- 
interest,  the  strongest  principle  of  action,  will  prompt  him  to 
the  inquiry;  and  if  he  means  to  deal  fraudulently,  the  rule  pre- 
vents him  from  voluntarily  shutting  his  eyes  and  saying  he  had 
no  notice.  This  reasoning  applies  as  well  to  real  as  personal 
estate.  Both  upon  reason  and  authority,  then,  this  is  a  case  to 
which  constructive  notice  applies,  and  of  this  there  was  the 
clearest  and  strougest. 

The  deed  of  assignment  refers  to  the  deed  of  trust  as  a  part 
of  itself.  The  deed  of  trust  refers  expressly  to  the  original 
deed,  and  that  as  expressly  to  the  will  of  Dr.  Orr,  where  the 
whole  trust  is  declared.  Of  this  trust,  then,  Graff  had  full 
notice,  and  knew  that  by  the  trade,  the  executor  was  commit- 
ting a  gross  breach  of  trust.  He  was  a  party  to  that  breach, 
**  by  paying  his  money  to  this  private  trade  of  the  executor.'* 

But  it  is  said  that  this  was  an  advancement  of  money  at  the 
time;  and  it  can  not  be  imagined  that  there  was  any  temptation 
to  the  lender  to  commit  a  fraud  for  the  purpose  of  securing  the 
return  of  that  same  money  which  he  then  had,  and  might  have 
kept;  and  Sir  William  Grant's  opinion,  in  McLeod  v.  Drummond, 
is  relied  on.    We  have  seen,  however,  that  Lord  Eldon  differed 
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from  Sir  W.  GhniDt  in  this;  as  did  the  lice^hanoellor  in  Keana 
T.  Bobarts.  But  in  tmih^  this  was  neither  an  advancement  at 
the  time,  nor  was  it  a  simple  loan  of  money.  It  was  a  porohase 
of  shares  in  the  New  Orleans  water-works,  and  an  agreement  to 
advance,  as  the  money  should  be  wanting  for  carrying  on  the 
work.  The  strong  temptation  was  held  out  to  Graff,  of  enter- 
ing into  a  speculation  by  which  he  might  double  and  treble  his 
money,  ak  the  same  time  that  he  provided  for  his  safety  by  tak- 
ing a  security  on  the  trust  fund.  His  case,  therefore,  does  not 
come  at  all  within  the  reason  of  those  where  a  party,  meaning 
simply  to  lend  his  money  at  legal  interest,  which  he  can  always 
do,  is  supposed  to  lie  under  no  temptation  to  commit  a  fraud  in 
taking  a  security  for  its  return. 

I  have  thus  far  considered  B.  G.  Orr  as  executor;  bat  it  is,  in 
truth,  a  case  of  pure  trust,  as  I  have  already  shown;  and  this, 
it  will  be  found,  makes  it  a  much  stronger  case  for  the  cestuiM 
que  trust.  Thus,  in  Andrew  ▼.  Wrigley^  4  Bro.  C.  C.  125,  Lord 
Alvanley,  master  of  the  roUs,  says:  *' With  respect  to  a  trust 
for  payment  of  debts,  there  is  no  pretense  that  such  a  trustee 
could  alien  in  payment  of  his  own  debt;"  and  he  refers  to  lihd 
T.  Beane,  1  Yes.  215.  There  an  estate  was  devised  to  a  son, 
subject  to  payment  of  debts.  The  son  mortgaged  the  land  to 
a  creditor  of  the  father,  who  also  advanced  to  the  son  more 
money.  Lord  Hardwicke  held  that  this  mortgage  should  inter- 
fere in  no  manner  with  the  rights  of  the  father's  other  creditors. 
He  says:  ''  This  is  not  like  tiie  case  of  an  executor,  who,  hav- 
ing power  to  administer  the  assets,  and  the  legal  estate  in  him, 
may  sell  a  term,  and  the  vendee  retain  it,  and  this  even  to 
satisfy  a  debt  of  his  ovm.  But  that  is  owing  to  the  legal  power 
of  an  executor  over  the  assets  upon  which  this  court  will  not 
break  in.  But  it  was  never  held  that  if  a  devisee  in  trust  mort- 
gaged to  a  creditor  of  his  own,  for  satisfaction  or  security  of 
that  debt,  such  mortgagee  having  notice  of  the  trust,  should 
retain  the  estate  against  the  creditors  under  that  trust." 

In  Read  v.  SneU,  2  Atk.  642,  Lord  Hardwicke,  in  considering 
the  power  of  executors,  who  were  also  trustees,  and  to  whom  a 
very  large  discretion  was  given  by  the  will,  says:  "  Here  the  ex- 
ecutors are  made  trustees,  and  therefore,  from  the  nature  of  the 
thing,  are  to  take  nothing.for  their  own  benefit,  unless  it  had 
been  particularly  given  to  them.  They  have  no  ownership, 
and  therefore  can  not  alter  the  interests  of  the  cesiuia  que 
iruet." 

In  Habank  v.  Metcalfe,  8  Atk.  95,  Lord  Hardwicke  says: 
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*'  There  is  an  established  difference  in  this  court  between  an 
execator  and  a  trustee.  For  the  trustee  has  the  legal  right 
only,  and  is  merely  nominal;  but  an  executor  has  something 
more  in  him  than  the  mere  legal  right  as  a  bare  trustee;  for  he 
has  a  beneficial  interest,  if  there  is  any  surplus." 

Dickenon  v.  Lockyear,  4  Yes.  86,^  is  also  a  strong  case  to  show 
the  difference  between  an  executor  and  a  trustee.  There,  an 
act  done  by  a  trustee  was  set  aside,  though  no  fraud  was  im- 
puted; the  chancellor  saying  that  if  it  had  been  the  act  of  an 
executor,  he  should  not  have  quarreled  with  it;  because  the 
executor  had  the  whole  legal  property,  was  bound  to  pay  debts, 
and  might  convert  assets.  *'  But,''  he  says,  '*  what  was  Lock* 
year's  situation,  what  was  his  legal  power?  He  was  no  exec- 
utor. He  is  devisee  nominally,  it  is  true,  of  all  the  effects;  but 
in  trust,"  etc.,  for  the  purposes  of  the  will.  Thus  we  see  that 
taking  B.  G.  Orr  for  what  he  really  was,  a  trustee,  the  case  is 
still  more  clear  against  those  who  dealt  with  him. 

It  was.contended  in  the  argument  (but  as  I  thought  not  with 
confidence),  that  at  the  time  of  the  assignment  to  Graff,  B.  G. 
Orr  was  so  far  in  advance  to  the  estate  of  his  brother  as  to  be 
authorized  to  appropriate  to  his  private  trade  the  fifteen  thou- 
sand dollars  due  on  Poplimento.  The  answer  seems  to  be 
that  Gtraff  being  a  purchaser  with  notice  of  the  trust,  dealt  with 
Orr  at  his  peril;  that  it  devolved  on  him  to  show  Orr's  authority 
for  diverting  the  trust  fund  to  his  individual  use;  that  if  he  had 
meant  to  rely  on  Orr's  being  in  advance,  he  should  have  made 
that  a  part  of  his  case,  put  it  in  issue,  and  had  an  account 
settled  to  establish  the  fact.  Nothing  of  this  kind  was  done. 
The  fact  is  not  stated  in  Graff's  bill,  and  the  only  evidence  we 
have  on  the  subject  is  a  report  made  by  a  commissioner,  in  a 
case  to  which  Graff  was  no  party.  A  report  made  with  no  view 
to  the  fact  of  Orr's  being  in  advance  to  the  estate  at  any  par- 
ticular time;  and  which,  if  evidence  at  all  in  Graff's  case,  by  no 
means  establishes  the  fact. 

I  shall  waste  no  time  on  the  case  of  the  bank,  which  is  much 
weaker  than  Graff's,  iuid  to  which  all  the  law  and  reasons  ad- 
duced apply  a  muUo  fortiori.  Nor  shall  I  trouble  myself  with 
canvassing  the  claims  of  Graff  or  the  bank  against  B.  G.  Orr 
individually.  It  is  enough  for  the  purposes  of  this  cause  that 
they  have  no  claim  upon  the  trust  fund. 
I  am  clear  that  the  decree  of  the  court  below  be  affirmed. 

Vmo,  VoKn  XVZ— M 
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Obbsv,  Coujtkr,  and  Cabbll,  JJ.,  eoneoned,  and  the  deerea 
was  affirmed. 

BnooxB,  Preaident,  absent. 

Nones  BT  BaoTALB  nr  Dksds.— BedfaJa  in  a  daed  operate  m  sn  estoppal, 
technically  spaikiii^  And  bind  psrties  and  priTiai  in  Uood,  in  estete  snd  in 
law;  bat  the  general  rule  seems  to  be  that  tliej  do  not  estop  mars  stnmgets, 
or  those  who  clidm  by  title  psnunoont  the  deed;  nor  sre  such  redtsls  binding 
on  persons  olMming  by  an  adTsrw  title,  nor  on  perMns  claiming  from  the  par- 
ties by  title  anterior  to  the  date  of  the  reciting  deed,  and  although,  aa  a  mat- 
ter of  fact^  a  ptuchaser  of  real  estete  may  be  totolly  ignorant  of  the  recitals 
In  his  own  deed,  yet  every  recital  of  a  fact  affecting  the  title  to  the  premisss 
contsined  in  sach  deed,  will  be  presumed  to  be  known  to  snch  porchaser,  and 
he  will  be  affected  with  notice  thereof  in  the  same  manner  and  to  the  same 
extent^  as  though  he  had  aotoal  knowledge:  Marekkmets  qf  AnamdaU,  2  P. 
Wms.  432;  SlusUeif  v.  Wright,  Willes,  9;  Tayhr  y.  SUbberi,2ym,  jon.  437; 
Ford  V.  Oraif,  I  Salk.  286;  WhiU  t.  /Wer,  102  Mass.  875;  Cfeorge  ▼.  Kfmi,  7 
Allen,  16;  CarbeU  y.  Clenny,  52  Ala.  480;  Carver  ▼.  Attor,  4  Pet  79;  Baker  r. 
JtfoMcr,  25  Mich.  51;  Wade  on  the  Law  of  Notice,  sea  aoa  Jn  Ford  y.  Orof, 
the  coort  said:  **  That  the  recital  of  a  lease  in  a  deed  of  release  is  good  evi- 
dence of  snch  lease  against  the  releasor  and  those  claiming  ander4iim;  bat  as 
to  others,  it  is  not^  without  preying  that  there  was  soch  a  deed,  and  that  it 
was  lost  and  destroyed."  So  in  Bater  y.  Mather,  25  Mich.  51,  the  ooart»  in 
rendering  its  decision  in  that  case,  used  the  following  langnage:  "  It  appean, 
howeyer,  that  the  deed  nnder  which  the  mortgagor  held  the  land  ezpreaily 
referred  to  this  prior  mortgage,  and  made  hit  title  snbject  to  it.  The  deed 
was  not  recorded,  bat  this  is  an  immaterial  cireamstanee.  Everybody  takiag 
a  conyeyance  of,  or  a  lien  npon  land,  takes  it  with  oonstroetiye  notice  of 
whateyer  appears  in  the  conyeysnoes  which  constitate  his  chain  of  tatla." 

The  same  role  applies  to  recitals  in  conyeysnoes  by  the  goyemmsnt,  and 
the  redtsls  in  snch  conyeyanoes  are  aa  binding  on  the  latter  as  on  a  piiyate 
person,  and  the  goyemment  is  presamed  to  haye  foil  knowledge  of  all  facta 
recited  in  ito  conyeyanoes,  and  the  same  are  aa  aysilable  against  the  govern- 
ment as  against  a  private  person:  O&mmonweaUh  v.  Andre,  3  Pick.  224;  Corser 
y.  Aetor,  4  Pet.  1,  87;  Braneon  y.  Wirth,  17  Wall,  82-42;  Pemroee  v.  €hi/i 
fUh,  4  Binn.  231;  Nieto  y.  Carpenter,  7  GaL  527;  Magee  y.  Balktt,  22  Ala. 
499;  Opinion  in  reepeet  to  Ocvemar,  49  Ma  218.  In  j^raiisofi  y.  WirtK,  17 
Wall,  42,  Mr.  Jnstioe  Bradley,  in  delivering  the  opinion  of  the  ooort^  said: 
**  Ko  one  can  set  up  an  estoppel  against  his  own  grant  Whoever  else  might 
•et  up  the  estoppel  against  Edgerton*s  title  to  the  lot  in  question,  the  govern- 
ment oonld  not  do  sa  Its  own  patent  would  stand  in  its  way,  and  whatever 
the  government  could  not  do,  ito  subsequent  grantees  oould  not  da"  A  dif- 
ferent opinion,  however,  seems  to  prevail  in  North  Carolina  and  in  some  of 
the  other  states:  Den  v.  Lunrford,  4  Dev.  ft  K  407;  Wallace  y.  Maxwell,  10 
Ired.  110;  Doe  v.  Shufford,  4  Hawks,  116;  State  v.  Oraham,  23  La.  Ann.  402; 
People  V.  Broum,  67  111.  435;  Crane  y.  Beeder,  25  Mich.  303;  Farieh  y.  Coon, 
40CaLd3. 

The  recitals  in  a  conveyance  are  notice  only  aa  far  aa  the  same  affect  the 
title  to  the  property  intended  to  be  affected  by  the  conveyance,  and  a  party 
is  not  chaiged  with  notice  of  recitals  of  other  matters  not  necessary  to  his 
titla  So  that  when  one  is  pnrohasing  a  particular  piece  of  real  estete,  and 
the  title  deeds  recite  a  charge  upon,  or  equitable  interest  in,  another  piece  in 
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favor  of  a  third  penon*  soch  redtal  would  not  affeot  him  with  notice  of  tnoh 
change  or  interest  in  the  event  of  hia  snbeeqnently  pnrohaaing  the  legal  title 
to  the  other  property  from  the  holder:  HamUton  v.  BoyMp  8  8oh.  k  LeL  816; 

Mertms  y,  JoU^e,  Amh.  311. 

In  HamiUon  v.  B<n^  2  Soh.  k  Lef.  315,  the  chancellor  states  the  rale  as 
follows:  *'If  a  man  porohaaes  an  estate  under  a  deed  which  happens  to  re- 
late also  to  other  lands  not  comprised  in  that  purchase,  and  afterwaids 
purchases  the  other  lands,  to  which  an  apparent  title  is  made  independent  of 
that  deed,  the  former  notice  of  the  deed  will  not  of  itself  affect  him  in  the 
second  transaction,  for  he  waa  not  bound  to  carry  in  his  reooUeotion  those 
parts  of  a  deed  which  had  no  relation  to  the  particular  purchase  he  was  then 
about,  nor  to  take  notice  of  more  of  the  deed  than  affected  his  then  pur- 


ff 


Nonoi  OF  Tbvbt  to  puohaser:  See  Maplm  v.  MMin,  8  Am.  Deo.  687; 
Sktptrd  V.  MeEven.  Sid.  661. 


Rees  v.  Gonocooheagub  Bane. 


[6  'Ruatmamt  8M.] 

FUUDliros— €k>BPORATiOKB.~-An  allegation  that  plaintiff  is  a  ootporation  is 

umeoessary. 
KaoonABLB  Inbtbtthemt,   Blank  Ini>obssmbmt  of.— An  indorsement  in 

blank  vests  the  title  to  a  negotiable  instrument  in  the  holder. 
JuDomiiT  BY  Bdault  should  be  entered  in  an  action  on  a  negotiable  in* 

stroment  subject  to  any  credit  indorsed  on  the  note. 

Tea  note  in  suit  wa8  indorsed  in  blank  by  Henzy  and  Jesse 
Payne,  and  also  bore  the  following  indorsement:  "  Five  hun- 
dred and  fifty  dollars  received  on  the  within  note  July  19, 1819." 
The  original  was  for  one  thousand  eight  hundred  and  ninety- 
nine  dollars.  The  other  facts  appear  in  the  opinion.  Appeal 
from  a  judgment  of  affirmance  of  the  superior  court  affirming 
the  judgment  of  the  lower  court  in  favor  of  plaintiff. 

Stanard,  for  appellant.  There  was  no  allegation  that  plaintifE 
was  a  corporation;  that  the  indorsement  of  the  note  being  in 
blank,  plaintiff  had  shown  no  right  to  collect  it:  Olarky.  Pigoi, 
1  Salk.  126;  Lambert  v.  jPeok.  Id.  128;  lAicaa  t.  Hdynes,  Id.  130; 
Bull.  N.  P.  276.  Also  that  the  judgment  should  have  been  en- 
tered subject  to  the  credit  indorsed  on  the  note. 

Johnaon,  contra,  on  the  first  point,  cited  Bank  of  Marietta  v. 
PindaU,  2  Band.  466;  Dutch  East  India  Co,  t.  Henrigueg,  1  Stra. 
612.  As  to  the  indorsement  in  blank,  he  contended  that  the 
production  of  the  note  was  sufficient  evidence  of  the  assign- 
ment to  plaintiff  and  of  his  right  to  sue  thereon:  Bitchie  v. 
Moore,  6  Munf .  888;  and  that  the  credit  was  not  signed  by  any- 
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body,  and  that  the  county  court  was  the  proper  tribunal  to  allow 
the  same,  and  not  the  appellate  court:  Bicharda  v.  Brown,  Doug. 
114;  Short  v.  Coffin,  5  Burr.  2730;  Green  v.  Bennett,  1  T.  E,  782,- 
Beni  v.  Potion,  1  Band.  25;  Humphreys  v.  West,  3  Band.  51G. 

Gbexn,  J.  This  case  comes  up  by  supersedeas  to  a  judgment 
by  default  for  want  of  appearance,  which  was  made  final  in  the 
office  without  the  execution  of  a  writ  of  inquixy.  The  suit  was 
in  the  name  of  the  president  and  directors  of  the  Conococheague 
Bank,  assignees  of  Jesse  Payne,  who  was  assignee  of  H.  Payne, 
upon  a  promissory  note  dated  at  Williamsport,  payable  and  ne- 
gotiable at  the  Conococheague  Bank.  The  declaration  alleges 
that  it  was  made  and  assigned  in  succession  by  J.  Payne  and 
H.  Payne  at  the  Conococheague  Bank,  with  a  scUicei  laying  the 
venue  in  Berkeley  county,  where  the  action  was  brought.  The 
judgment  was  entered  against  the  defendant.  Bees,  the  drawer 
of  the  note,  and  the  bail  for  his  appearance. 

Several  objections  were  made  in  the  argument  of  the  cause  to 
this  judgment:  1.  That  there  is  no  averment  in  the  declara- 
tion that  the  Conococheague  Bank  is  a  corporation  duly 
constituted,  or  that  ''the  president  and  directors  of  the  Cono- 
cocheague Bank"  are  authorized  by  law  to  sue  in  that  name; 
2.  That  the  indorsements,  being  in  blank  and  not  yet  filled 
up,  vested  no  title  in  the  plaintiffs;  and,  3.  That  the  judgment 
was  given  without  regard  to  a  credit  indorsed  upon  the  protest 
filed  with  the  note. 

As  to  the  two  first  objections,  I  do  not  think  they  are  well 
founded.  A  blank  indorsement  does  not  per  se  transfer  a  title, 
but  is  an  authority  to  the  holder  either  to  hold  it  as  the  agent 
of  the  indorser,  or  to  claim  it  as  his  own  by  assignment,  at  his 
election,  without  any  further  act  to  be  done  by  the  assignors. 
The  blank  indorsement  is  conclusive  proof  of  the  assent  of  the 
indorser  to  transfer  the  note  to  the  holder,  if  he  elects  to  take 
it  as  a  transfer.  The  assent  and  election  of  the  holder  to  treat 
the  indorsement  as  a  transfer  is  proved  as  well  by  suing  upon  it 
in  his  own  name,  as  by  writing  over  it  an  assignment  to  him- 
self; and  it  is  the  assent  of  both  parties  to  the  transfer  which 
perfects  it,  and  not  the  form  in  which  that  assent  is  evidenced. 
The  possibility  that  the  note  might  be  withdrawn  and  again  put 
in  circulation  has  no  infiuence  upon  the  question.  The  defend- 
ant could  not  thereby  be  injured;  for  even  if  it  were  oommer- 
oial  paper,  being  past  due,  the  new  holder  would  take  it  subject 
to  all  objections. 
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It  was  decided  in  the  case  of  the  Bank  of  MarieUa  t.  PindaM, 
2  Band.  465,  that  a  foreign  corporation  may  sue  in  our  courts 
upon  a  contract  with  them  valid  according  to  the  laws  of  the 
country  in  which  the  contract  was  made,  unless  it  was  contrary 
to  the  policy  of  our  laws;  and  that  the  making  a  note  in  Vir- 
ginia to  be  negotiated  at  a  foreign  bank  is  not  liable  to  this  ob- 
jection. 

Whether  the  Bank  of  Conococheague  is  an  incorporated  bank 
or  not,  or  whether  they  have  a  legal  right  to  sue  in  the  name  of 
the  ** president  and  directors"  only,  are  questions  which  might 
have  been  put  in  issue  by  the  defendant,  or  raised  upon  the 
trial  of  the  general  issue.  No  averments  as  to  those  subjects 
were  necessary  in  the  declaration.  In  order  to  maintain  their 
action,  it  would  have  been  necessary  to  prove  if  the  defendant 
had  appeared  and  pleaded  that  they  were  incorporated  and  le- 
gally empowered  to  make  the  contract  under  which  they  claim, 
and  to  sue  in  the  manner  in  which  this  suit  was  brought.  If 
they  failed  to  show  that  they  were  incorporated,  their  action 
could  not  be  maintained.  For  it  is  contrary  to  the  act  of  1805, 
re-enacted  in  1819,  Bev.  Code,  c.  207,  sec.  2,  to  circulate  any 
note  payable  to  bearer,  or  any  other  person,  emitted  by  any 
banking  company  not  having  a  charter,  whether  that  company 
exists  in  Virginia  or  elsewhere.  If  such  an  unchartered  com- 
pany existing  in  a  foreign  country  could  by  the  laws  of  the 
country  contract  and  sue  in  the  names  of  their  agents,  it  would 
be  contrary  to  the  policy  of  our  laws  for  our  citizens  to  procure 
their  notes  to  be  there  discounted;  since  it  would  tend  to  vio- 
late the  law  by  encouraging  the  circulation  of  their  notes  here. 
That  private  corporations  may  sue  without  alleging  their  charter 
of  incorporation,  although  the  courts  can  not  ex  officio  take  no- 
tice whether  they  are,  or  are  not,  incorporated;  and  that  the 
question  whether  they  are  a  legal  incorporation  or  not,  and 
have  a  right  to  sue  in  the  name  used,  are  proper  to  be  put  in 
issue  by  the  defendant's  plea,  or  inquired  into  upon  the  general 
issue,  appears  from  the  case  of  The  Mayor  and  Burgesses  of  Lynn 
Begis,  10  Co.  Bep.  120,  in  which  the  declaration  did  not  aver 
the  existence  of  the  corporation,  but  upon  the  trial  of  the  gen- 
eral issue  their  charter  was  produced,  and  the  only  question  in 
the  cause,  therefore,  arose,  whether  the  bond,  and  the  suit 
brought  upon  it,  were  in  the  proper  legal  name  of  the  corpora- 
tion. 

The  third  objection  is,  I  think,  well  taken.  A  final  judgment 
when  no  plea  is  filed,  may  be  rendered  in  the  office  at  rules,  for 
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principal  and  interest,  when  the  action  is  foonded  upon  any 
instrument  in  writing  for  the  payment  of  an  ascertained  som  of 
money.  But,  if  the  phiintiff,  by  any  paper  filed  by  himself, 
shows  that  the  defendant  is  entitled  to  a  credit,  the  judgment 
ought  either  to  be  entered  subject  to  such  credit,  or  if  the 
plaintiff  refuses  to  take  a  judgment  in  that  way,  a  writ  of  inquiry 
should  be  awarded.  In  this  case,  if  it  be  doubtful  whether  the 
defendant  is  entitled  to  the  credit  indorsed  on  the  protest  filed 
with  the  note,  it  was  sufficient  prima  facte  eyidence  to  prevent 
a  judgment  from  being  given  for  the  whole  sum,  without  a  writ 
of  inquiiy. 

It  is  ol^ected  that  this  error  can  not  be  taken  advantage  of 
here,  because  being  a  clerical  error,  it  might  and  ought  to  have 
been  corrected  on  motion  in  the  court  below.  If  this  be  so  the 
plaintiff,  as  well  as  the  defendant,  had  a  right  to  have  it  cor- 
rected, and  it  was  as  much  his  fault  as  that  of  the  defendant, 
that  it  was  not;  and  not  being  corrected,  the  judgment  is  errone- 
ous. Indeed  the  plaintiff  might  have  cured  the  error  by  leleas- 
ing  the  amount  of  the  credit  indorsed  upon  the  protest,  if  he 
admitted  it  to  be  a  credit.  But  he  obviously  contests  this,  by 
his  indorsement  on  the  execution  that  Mr.  Sexton's  check  would 
be  received  in  part  payment  to  the  amount  of  five  hundred  and 
forty-eight  dollars  and  twenty-five  cents,  the  amount  of  the 
credit  on  protest,  deducting  one  dollar  and  seventy-five  cents, 
which  was  the  cost  of  the  protest,  which  they  intended  to  secure 
in  this  way,  as  it  was  not  embraced  in  the  judgment. 

The  judgment  should  be  reversed,  and  tJie  proceedings  since 
the  common  order  set  aside,  and  the  cause  remanded,  with  di* 
rections  to  send  it  to  the  rules,  to  be  there  further  proceeded  in, 
and  a  writ  of  inquiry  awarded. 

The  other  judges  concurred,  and  judgment  was  entered  ao- 
eordingly. 

Bbooxx,  President,  absent. 

PoMetsion  of  a  note  is  sufficient  evidence  of  tiUe  to  enable  a  peaoo  to 
demand  payment  of  the  same  when  dne,  and  the  title  of  a  note  indorsed  in 
blank  is  presomed  to  be  in  the  holder:  Jforris  v.  Foreman,  1  Am.  Dec.  235| 
Jones  v.  WeaeoU,  3  Iii  704;  BoUon  v.  ffarrod,  13  Id.  306;  Abai  v.  Sum,  Id. 

8ia 


Ang.  1827.]  Bbown  v.  Toell's  Adjonistb^tob.  769 


Bbown  t;.  Toell's  Administrator. 

[5  JUXDOUm,  648.] 

Bqurt— Bkuef  against  a  JuDOKiirr.— Equity  will  not  relieve  against  a 
judgment  on  the  ground  of  usury,  unless  that  matter  is  put  direotly  in 
issue;  nor  against  a  judgment  by  default,  unless  good  oause  appear  for 
not  defending  at  law. 

Appeal  from  Lynchburg  chancery  court.  The  opinion  states 
the  case. 

Cabell,  J.  Benjamin  Perkins  executed  to  Peter  Toell  his 
negotiable  note  for  five  hundred  dollars,  on  which  Humphreys, 
administrator  of  Toell,  brought  suit  in  the  superior  court  of  law 
for  the  county  of  Campbell,  and  Brown  became  common  bail. 
No  defense  being  made,  judgment  was  rendered  against  Per- 
kins and  Brown  for  the  amount  of  the  note,  with  interest. 
Brown  filed  his  bill  in  the  court  of  chancery  for  the  Lynchburg 
district,  in  which  he  stated  that  shortly  after  the  institution  of 
the  suit,  he  removed  to  the  county  of  Nelson,  *'and  taking  it 
for  granted  that  Perkins  would  attend  to  the  said  suit,  and  on 
the  trial  thereof  procure  evidence  of  all  the  credits  to  which 
he  was  entitled,  he  gave  himself  no  further  trouble  about  the 
matter;"  but  that  Perkins,  although  entitled  to  large  credits, 
failed  from  the  extreme  derangement  of  his  a£EiEdrs,  and  other 
circumstances,  not  specified,  to  prove  the  credits,  in  conse- 
quence whereof  judgment  was  rendered,  as  aforesaid,  for  the 
whole  amount  of  the  principal  of  the  said  note,  with  interest 
thereon.  He  alleges  as  a  fact,  which  he  says  he  will  be  able  to 
prove,  that  Toell  was  indebted  to  Perkins  for  various  dealings, 
in  a  sum  equal  or  nearly  equal  to  the  amount  of  the  note,  for 
none  of  which  had  Perkins  been  paid;  that  Toell  acknowledged 
in  his  life-time  that  there  was  a  very  small  balance,  if  any,  due 
on  the  said  note;  and  moreover,  that  since  the  death  of  Toell, 
Perkins  had  paid  to  his  widow,  with  the  knowledge  of  his  ad- 
ministrator, one  hundred  dollars;  which  payment  was  intended 
to  be  on  account  of  certain  extra  interest  upon  the  said  note, 
agreed  by  the  said  Perkins  to  be  paid  to  the  said  Toell.  He 
prayed  an  injunction,  which  was  granted. 

Humphreys  answered,  denying  all  knowledge  of  the  credits 
claimed,  of  the  payment  to  Mrs.  Toell,  and  of  any  agreement 
to  pay  usurious  interest.  Brown  filed  an  amended  bill,  and 
without  making  any  new  charge,  made  Perkins  a  party,  calling 
on  him  to  say,  among  other  things,  what  excess  of  interest  was 
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demanded  and  received  by  the  said  Toell,  of  him,  the  said 
Perkins. 

The  only  evidence  that  could  in  any  aspect  of  the  caae  be 
relied  on  as  material  is  that  of  Nicholas  Harrison,  who  testifies 
that  ToeU  told  him,  a  short  time  before  his  death,  that  the  note 
in  question  had  been  given  for  money,  lent  at  an  interest  of 
two  and  a  half  per  cent,  a  month;  that  the  interest  had  been 
paid  in  goods,  and  that  he  was  then  dealing  with  Perkins,  and 
would  endeavor  immediately  to  collect  his  whole  debt,  and  that 
about  two  hundred  dollars  were  then  due.  The  questions  are, 
whether  any  relief  is  to  be  granted,  either  on  account  of  the 
alleged  usury,  or  of  the  credits  claimed  for  Perkins? 

1.  As  to  the  usury.  It  is  competent  to  a  party  to  an  usuri- 
ous contract  to  go  into  equity  for  relief,  as  to  the  interest,  even 
after  a  judgment  at  law,  and  without  assigning  any  reason  for 
having  failed  to  defend  himself  at  law.  But  this  can  be  done 
only  on  a  bill  properly  framed  for  the  purpose.  If  the  bill  in 
this  case  had  impeached  the  transaction  as  usurious  in  its 
origin,  and  had  sought  relief  on  that  ground,  the  testimony  of 
Harrison  might  have  been  relied  on  in  support  of  a  claim  to  be 
exempted  from  paying  any  interest  whatever.  But  there  is  no 
such  allegation  in  the  bill;  and  therefore  the  testimony  of  Har- 
rison as  to  the  usuzy,  relating  to  a  matter  not  in  issue,  is  irrel- 
evant, and  ought  to  be  disregarded. 

The  only  part  of  the  bill  that  relates  to  the  question  of  usuzy, 
is  that  which  states  that  since  the  death  of  Toell,  Perkins  had 
paid  his  widow,  with  the  knowledge  of  the  administrator,  the 
sum  of  one  hundred  dollars  for  extra  interest  on  the  note, 
agreed  by  Perkins  to  be  paid  to  Toell.  But  this  is  not  stated  to 
have  been  originally  agreed  when  the  note  was  executed.  It 
may  have  been  a  subsequent  agreement  in  consideration  of  de- 
lay of  payment,  after  the  note  became  due;  in  which  case  it 
would  not  have  affected  the  note,  and  the  legal  interest  upon  it, 
although  if  supported  by  testimony,  it  might  have  entitled  him 
to  relief  for  all  beyond  legal  interest.  But  the  allegation,  as 
made  in  the  bill,  is  denied  in  the  answer,  and  is  not  supported 
by  Harrison's  testimony,  nor  any  other  in  the  cause. 

The  appellant  was,  therefore,  rightly  dismissed  from  court,  so 
far  as  relates  to  the  questions  of  usury. 

2.  We  will  next  examine  his  pretensions  on  the  ground  of 
the  credits  to  which,  it  is  alleged,  Perkins  was  entitled.  It 
may  be  admitted  that,  as  to  these  credits,  Harrison's  testimony 
is  relevant  and  even   satisfactory.     But  the  appellant  will. 
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neyeriheless,  be  entitled  to  no  redress.  The  bail  had  a  right  to 
make  any  defense  at  law  which  the  principal  himself  might 
have  made.  He  might  have  defended  himself  on  the  ground 
of  these  credits.  There  is  no  allegation  of  a  defect  of  testi- 
mony; for  even  in  his  bill,  he  declares  his  ability  to  prove 
them.  He  ought  to  have  defended  himself  at  law;  and  as  he 
assigns  no  good  reasons  why  he  did  not  do  so,  the  door  of  the 
court  of  equity  ought  not  to  have  been  opened  to  him. 
The  decree  of  the  chancellor  should  be  affirmed. 

Gabb  and   Gbben,  JJ.,  concurred,  and  the   judgment  was 
affirmed. 

Bbooks,  President,  and  Coaiasb,  J.«  absent. 


In  what  oases  equity  will  relieve  against  oonttaots  that  are  nsarioos,  al- 
though a  judgment  at  law  may  have  been  obtained  thereon,  see  Fanning  v. 
Dunham^  9  Am.  Dec  283;  Marha  v.  Morris,  5  Id.  481;  also,  as  to  equitable 
relief  against  judgments  generally,  see  Turpin  v.  ThomaSf  3  Am.  Dea  615; 
Drew  V.  Oiarie,  6  Id.  698;  day  v.  Fry,  6  Id.  664;  PoMeoBter  ▼.  Waddy,  8 
Id.  749. 


Jones  t;.  Mason. 

L0  BAXDOZiPHi  077.] 

LsoAor,  Adxicptzon  of. — ^Where  a  legacy  is  given  to  a  child,  and  afterwards 
an  adTanoement  is  made  to  such  child,  the  same  will  be  presumed  to  be 
in  satisfaction  of  the  legacy,  but  such  presumption  may  be  rebutted; 
and  although  the  thing  advanced  is  not  of  the  same  kind  as  the  thing  be- 
queathed, it  may  be  proved  that  it  was  the  teetator^s  intention  that  one 
idiould  be  in  satisfaction  of  the  other. 

Appkal  from  Bichmond  chancery  court.    The  opinion  states 
the  case. 

Stanard,  for  appellant. 

Johnson^  contra. 

Oabb,  J.  In  the  year  1816,  Benjamin  Jones  made  his  last 
irill,  in  which  he  seems  to  haye  apportioned  his  estate  with  great 
care  and  deliberation  among  his  children.  They  were  seven  in 
number;  three  sons  and  four  daughters.  Three  of  the  daugh- 
ters were  married  and  portioned.  The  fourth,  Martha,  with 
the  three  sons,  Bobert,  Benjamin  and  Thomas,  were  infants. 
It  is  to  these  infanta  that  the  bounty  of  the  testator  was  prin- 
cipally confined.  To  his  sons  he  gave  all  his  land,  each  a  tract. 
slaTCs,  he  seems,  so  far  as  we  may  judge,  to  have  meant  to 
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diTide  equally.  At  least  this  was  eo  with  the  three  yoangesi, 
Benjamin,  Thomas  and  Martha.  To  Robert  (the  eldest,  as  ] 
take  it),  he  gives  his  plantation  in  Bmnswick  county,  indnding 
the  mill,  etc.,  and  thirteen  slsTes,  byname,  together  with  stock, 
horses,  tools,  etc.;  among  the  negroes  given,  are  Moees,  Hany 
and  Sam.  When  Bobert  came  of  age,  lus  father  pat  him  in 
possession  of  the  plantation  as  it  stood;  except  that  he  took 
from  it  seyeral  slayes,  not  among  those  he  had  by  will  given 
his  son,  and  also  took  away  Moees  and  Sam,  two  of  the  slaves 
in  the  will;  and  left  Ellick,  Aggy  and  their  child,  not  in  the 
will.  Harry,  another  slave  mentioned  in  the  will,  was  on  the 
manor  plantation  of  the  testator  when  his  son  was  invested 
with  possession.  It  is  stated  by  the  executor  in  his  answer, 
that  the  three  slaves,  Ellick,  Aggy  and  their  child,  were  in- 
tended to  supply  the  places  of  Moses,  Harry  and  Sam;  and 
that  though  somewhat  inferior  in  value,  that  difference  was 
more  than  made  up  by  other  property  left  on  the  estate,  and 
advanced  to  Bobert;  and  further,  that  at  the  time  his  portion 
of  the  estate  was  given  up  to  him,  it  was  a  full  and  equal  pro- 
portion of  the  testator's  estate. 

Things  remained  thus  till  the  death  of  the  testator;  when 
that  took  place  we  are  not  told.  He  died  vdthout  altering  his 
will;  and  this  bill  is  filed  by  Bobert,  to  recover  of  the  executor 
the  three  slaves  Moses,  Harry  and  Sam,  claiming  that  Ellick, 
Aggy  and  child  were  not  given  in  substitution  of  them,  but  in 
addition  to  them;  and  that  he  has  a  right  to  both. 

The  executor,  by  his  answer,  controverts  this  daim,  contend- 
ing that  when  the  testator  put  the  plaintiff  in  possession,  he 
manifested  his  intention  of  giving  off  to  him  at  once  his  whole 
portion,  by  removing  from  the  place  all  those  slaves  he  did  not 
intend  for  him,  and  leaving  those  be  meant  to  give  him;  and 
that  by  taking  away  Moses,  Harry  and  Sam,  and  leaving  Aggy, 
Ellick  and  child,  he  proved  that  he  meant  these  last  to  stand 
instead  of  the  former,  and  not  in  addition  to  them. 

The  case  was  set  down  for  hearing,  by  consent,  on  the  bill 
and  answer,  and  heard  the  same  day.  A  question  was  raised 
at  the  bar,  whether  the  statements  in  the  answer  were  to  be 
taken  as  true;  a  question  of  very  little  moment,  in  my  mind,  as 
to  any  influence  it  can  have  on  this  cause.  I  do  not  consider 
that  the  cose  comes  dii'ecily  within  the  letter  of  the  rule,  that 
where  the  plaintiff  sets  down  a  cause  on  bill  and  answer,  he  takes 
the  answer  as  true  in  all  things.  There  he  acts  upon  his  right; 
here  the  matter  is  by  consent.    But  I  think  it  within  the  reason 
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of  the  rule.  I  have  no  doabt  that  this  whole  proceeding  was 
taken  at  once,  -without  the  regular  steps,  for  the  pnipose  of  try- 
ing without  delay,  in  a  friendly  manner,  the  rights  of  parties; 
and  that  the  bill  and  answer  were  intended  to  present  the  whole 
case  to  the  court,  there  being,  in  truth,  no  contradiction  be- 
tween them  as  to  facts.  The  two  affidavits  are  merely  as  to  the 
amount  of  the  difference  in  value  between  the  slaves,  not  as  to 
the  fact  of  difference.  I  think,  then,  that  the  answer  must  be 
taken  as  a  part  of  the  case  agreed  to  by  the  parties;  that  is,  so 
far  as  it  states  facts,  and  so  far  as  any  extrinsic  evidence  can  be 
looked  to. 

The  great  question  in  the  cause  is,  was  the  legacy  in  the  will 
of  Moses,  Harry  and  Sam,  revoked,  adeemed  or  satisfied  (for 
sometimes  one  term  and  sometimes  another  is  used),  by  the 
taking  these  slaves  from  the  son's  plantation,  when  he  was 
put  into  possession,  and  giving  him  Ellick,  Aggy  and  child  V 
This  question  is  important,  and  I  believe,  in  this  state,  of  the 
first  impression.  In  the  English  books  there  are  many  cases 
turning  upon  it,  and  the  principles  which  govern  it,  are  con- 
sidered as  well  settled.    I  vdll  cite  some  of  those  cases. 

Itard  V.  Hurst,  2  Freem.  224.  «  The  defendant's  testator,  by  his 
¥dll,  gave  his  four  daughters  six  hundred  pounds  a-piece,  and 
afterwards  married  his  eldest  daughter  to  the  plaintiff,  and 
gave  her  seven  hundred  pounds  i>ortion.  After  that  he  makes 
a  codicil,  and  gives  one  hundred  pounds  a-piece  to  his  un- 
married daughters,  and  thereby  ratifies  and  confirms  his  will, 
and  dies;  and  the  plaintiff  preferred  his  bill  for  the  legacy  of 
six  hundred  pounds  given  to  his  wife  by  the  will;  and  the  only 
question  was  whether  the  portion  given  by  the  testator  in  his 
lif e*time  should  be  intended  in  satisfaction  of  the  legacy  ?  And 
held  that  it  should;  and  agreed  to  be  the  constant  rule  of  this 
court,  that  where  a  legacy  was  given  to  a  child,  who  afterwards 
upon  marriage,  or  otherwise,  had  the  like  or  a  greater  sum,  it 
should  be  intended  in  satisfaction  of  the  legacy,  unless  the  tes- 
tator should  declare  his  intent  to  be  otherwise." 

In  Ellison  v.  Cookson,  1  Yes.  jun.  100,  Lord  Tburlow,  speak- 
ing on  this  subject,  says:  The  common  way  of  arguing  this  is 
to  forget  entirely  the  rule  of  law,  namely,  that  where  a  legacy 
is  given  to  a  child,  it  is  deemed  a  portion,  and  therefore  carries 
with  it  these  qualities;  that  it  is  a  deliberate  distribution  among 
his  children  of  such  portions  as  the  testator  thinks  fit.  Credit- 
ing him  for  that  deliberation,  if  he  advances  in  his  life  that 
sum  which  he  has  adjudged  to  be  the  due  and  proper  poiw 
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tion  for  that  efaild,  the  presumption  of  law  is  that  he  has  eatia* 
fied  that  intent,  and  consequentlj  that  it  is  no  longer  a  ground 
for  any  further  demand." 

But  though  it  is  a  presumption  of  law,  it  is  not  that  kind  of 
conclusive  presumption  against  which  nothing  can  be  said,  but 
a  presumption  which  the  law  makes  upon  the  general  facta 
liable  to  be  rebutted  by  eyidence;  and  the  kind  of  evidence  for 
that  is  any  demonstration  from  the  conduct  and  language  of 
the  author  of  both  gifts,  that  he  considered  the  gift  by  the  will 
as  still  a  subsisting  benefit. 

In  Trimmer  t.  Bayne^  7  Yes.  508,  Lord  Eldon  says:  <*  The 
rule  is  settled  that  where  a  parent  or  person  in  loco  parentis 
gives  a  legacy  as  a  portion,  and  afterwards,  upon  maniage,  or 
any  other  occasion  calling  for  it,  advances  in  the  nature  of  a 
portion  to  that  child  that  will  amount  to  an  ademption  of  the 
gift  by  the  will,  and  this  court  will  presume  he  meant  to  satisfy 
the  one  by  the  other." 

The  same  doctrine  is  explicitly  laid  down  in  many  other  cases 
as  the  unquestionable  doctrine  of  equity,  though  some  of  the 
judges  seem  rather  disposed  to  quarrel  with  the  rule:  See 
Tmsden  y.  Turisden,  9  Yes.  413;  Hartopp  v.  Eartopp,  17  Id.  184; 
Eap  parte  Pye,  18  Id.  140;  Coop.  Eq.  Cas.  270,  and  numerous 
other  cases. 

This  being  the  established  rule,  let  us  see  whether  our  case 
be  within  it.  That  the  testator  meant  to  dispose  of  his  whole 
estate  by  his  will  is  most  apparent.  He  does,  in  fact,  dispose 
of  it  with  great  deliberation  and  particularity,  giving  to  each 
object  of  his  bounty  all  that  he  intended  such  object  should 
enjoy.  Living  till  his  eldest  son  came  of  age,  he  determined, 
as  regarded  him,  to  do  at  once  what  he  had  ordained  should  be 
done  after  his  death.  In  the  execution  of  this  purpose,  he  had 
a  full  right  to  change  or  modify  any  part  of  the  gift,  and  no 
man  could  say,  '^  Why  doest  thou?"  The  plantation  which  he 
had  devised  to  the  plaintiff  had  been  for  some  time  settled  as  a 
quarter,  and  there  were  several  slaves  there  more  than  he  in- 
tended to  give  to  the  plaintiff.  When  he  invested  his  son  with 
possession  of  the  land,  slaves,  stock,  etc.,  he  sent  from  that 
place  to  his  home  plantation  those  slaves  he  meant  to  keep 
himself,  and  left  with  his  son  those  he  meant  to  give  him. 
Moses,  Hany  and  Sam,  though  named  in  the  will,  were  not  left. 
Moses  and  Sam  were  sent  from  his  son's  place  to  his  own;  and 
Harry  was  already  there.  But  he  gave  to  his  son  three  slaves 
not  in  the  will,  Ellick,  Aggy,  and  their  child.    That  these  were 
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given  the  bill  avers  and  the  answer  acknowledges;  and  they 
have  ever  since  been  held,  and  are  still  held,  bj  the  plaintiff  as 
his  property.  It  is  agreed  that  they  are  not  of  equal  valae,  but 
the  answer  states  that  the  difference  in  value  was  more  than 
made  up  by  other  property,  and  that  at  the  time  possession  was 
given  to  the  plaintiff  he  took  a  full  proportion  of  the  estate. 
These  statements  I  consider  as  proper  evidence.  Now  I  ask 
how  this  proceeding  is  to  be  explained.  Can  we  understand  it 
in  any  other  way  than  that  the  father  was  establishing  his  son, 
setting  him  up  in  the  world,  giving  him  his  full  proportion  to 
manage  for  himself?  Why,  in  this  proceeding,  should  he  with- 
hold three  of  the  negroes  which  the  vrill  had  designated  for  his 
son?  Why  send  them  away  from  his  place  and  leave  three 
others  there?  Clearly,  in  my  judgment,  because  he  had  changed 
his  mind  in  this  respect,  and  for  some  reason  determined  to 
keep  these  slaves  himself  and  give  his  son  others;  He  might 
have  many  reasons  for  this.  These  slaves  might  suit  particular 
purposes,  important  to  him.  Ho  might  have  a  particular  fancy 
for  them.  His  will  was  his  law  in  this  matter,  for  all  were  his. 
But  if  he  did  not  mean  to  change  this  part  of  his  gift,  if  he  in- 
tended these  slaves  still  for  his  son,  can  we  conceive  why  he 
should  not  have  given  them  to  him  when  he  was  setting  him 
out  and  delivering  to  him  all  the  rest  of  his  portion? 

But  it  was  insisted  that  the  rule  as  to  ademption  of  legacies 
could  not  apply  to  this  case,  because  it  is  an  essential  ingredi- 
ent in  that  rule  that  the  thing  bequeathed  and  the  thing  given 
must  be  ejusdem  generis^  and  it  was  afiSrmed  that  no  case  could 
be  produced  where  a  legacy  of  a  specific  thing  was  adjudged  to 
be  adeemed  by  the  gift  of  another  specific  thing. 

We  must  recollect  that  this  whole  class  of  cases  depends 
upon  intention.  We  imply  from  a  man's  acts  his  meaning. 
When  he  gives  five  hundred  pounds  to  A.,  his  child,  by  will, 
and  after,  on  her  marriage,  advances  this  same  sum  of  money,  its 
being  the  same  thing  in  amount  and  in  kind,  makes  it  more  ap- 
parent that  the  gift  was  a  consummation  of  the  bequest;  that  he 
was  performing  in  his  life-time,  the  duty  towards  his  child, 
which  he  had  set  down  in  his  will  to  be  performed  after  his 
death.  Evexy  legacy  given  to  a  child  by  a  parent  is  considered 
a  portion  for  the  advancement  of  such  child.  In  England,  from 
the  nature  of  their  property  and  the  situation  of  society,  these 
portions  and  legacies  are  almost  always  in  money.  With  us, 
nothing  is  so  usual  as  to  advance  children  by  gifts  of  slaves. 
They  stand  with  us  instead  of  money.    If  a  man  were  to  be- 
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qneafli  ten  dayes  bj  name  to  his  dao^liter.  end  afterwmrds,  on 
her  meniege,  to  edranoe  to  herihoee  same  slaTee,  no  bodj  woold 
denj,  I  preeome,  that  this  was  a  satisf action  of  the  l^acr. 
Sappose  he  were  to  bequeath  to  her  ten  slaTes,  to  be  seleetecl  bj 
his  exeeator,  and  after,  on  her  marriage,  he  were  himself  te 
select  ten,  and  advance  to  her;  would  anj  body  denj  that  this 
was  an  ademption  of  the  legacy,  especially  when  it  was  a  full 
child's  part,  and  as  mnch  as  he  coold  give  to  any  other?  Sap- 
pose  a  man  were  to  bequeath  to  his  child  ten  thousand  doUan; 
and  after,  were  to  make  to  that  child  a  deed  for  a  tract  of  land, 
aud  declare  in  the  deed  that  it  was  in  satisfaction  of  the  l^;acy. 
All  will  agree  that  this  gift,  though  not  ejuadem,  generis^  would 
adeem  the  legacy;  because  it  declares  the  intention;  and  the 
power  of  the  owner  being  plenaiy,  that  intention  must  prevaiL 
It  is  only  a  means  to  disoorer  that  intention  where  it  is  not  ex- 
pressed, that  the  rule  of  efusdemgeneria  is  resorted  to.  A  refer- 
ence to  some  of  the  English  cases  will  show  that  this  is  the 
ground  of  the  rule. 

BioddnB  Y.  Hbekins,  Free,  in  Gh.  263.  A  &ther  gave  his  son 
seren  hundred  and  fifty  pounds  in  his  will.  Afterwards  he 
bought  him  a  comet's  commission,  which  cost  six  hundred  and 
fifty  pounds.  It  was  decided  that  this  six  hundred  and  fifty 
pounds  should  be  a  satisfaction  pro  tanio  for  the  scTen  hundred 
and  fifty  pounds.  If  it  be  said  that  it  was  so  decreed  because 
it  was  in  proof  that  the  testator  intended  the  six  hundred  and 
fifty  pounds  should  be  discounted  out  of  the  legacy,  and  meant 
to  have  struck  bo  much  out  of  his  will,  but  died  before  the 
accounts  came  from  London,  I  answer,  it  stOl  shows  that  inten- 
tion is  eyerything;  ^usdem  generis  nothing.  For  no  one  will 
contend  that  the  commission  in  the  horse  was  efuadem  generia 
with  the  seven  hundred  and  fifty  pounds. 

Chapman  ▼.  8aU,  2  Yem.  646.  S.  devised  fifty  pounds  to 
liaxy,  the  wife  of  L.  C.  Afterwards,  the  testator  gaye  L.  C.  a 
note  for  fifty  pounds,  payable  on  demand.  Objected,  that  the 
note  was  to  one,  the  legacy  to  another.  If  the  wife  survived, 
she  would  have  the  legacy,  and  the  executors  of  the  husband 
the  note.  But  it  was  proved  that  the  note  was  intended  as  a 
satisfaction  of  the  legacy,  and  the  bill  was  dismissed;  showing 
still  thatdntention  is  all. 

It  18  laid  down,  generally,  that  a  residuary  legacy  will  not 
adeem  a  portion  due  under  a  settlement,  because  it  is  entirely 
uncertain  what  that  legacy  may  be.  But  this  rule,  like  the 
rest,  yields  ta  intention. 
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TbiiB  in  Bickman  t.  Morgan,  1  Bro.  0.  C.  63;  2  Id.  8M;  to 
which  I  refer  piincipallj  for  the  powerful  argument  of  Lord 
Thurlow,  on  the  subject  of  the  intention  of  the  party. 

The  last  case  I  shall  cite,  is  Bengough  v.  Walker,  15  Yes.  607, 
where  it  is  decided,  that  a  bequest  of  a  share  in  powder  works, 
to  be  made  up  in  value  ten  thousand  pounds,  charged  with  an 
annuity  of  twenty  pounds  for  life,  was  a  satisfaction  of  a  portion 
of  two  thousand  pounds.  This  certainly  was  not  ejusdem  generis; 
but  the  rule  yielded  to  clear  intention. 

In  the  case  before  us,  I  have  already  stated  the  yarious  con- 
siderations, which  tend  to  show  the  intention  of  the  father,  in 
the  gift  of  three  slaves,  Ellick,  Aggy  and  child;  that  it  could 
only  be  to  substitute  them  for  Moses,  Harry  and  Sam.  1\ 
might,  I  think,  be  vezy  fairly  argued,  that  they  are  ejusdem 
generis;  for  they  are  considered  only  as  property,  and  they  are 
property  of  the  same  kind.  But  I  do  not  think  it  necessary  to 
press  this  point. 

Upon  the  whole,  I  am  clearly  of  opinion,  that  the  plaintifl 
has  no  claim  to  Moses,  Harry  and  Sam,  the  legacy  being  adeemed 
by  the  subsequent  gift. 

The  county  court  certainly  were  wrong  in  supposiDg  this  a 
case  of  election;  but,  as  no  election  was  made  and  the  bill  was 
dismissed,  no  harm  is  done. 

I  rather  think  it  was  harsh  in  the  superior  court,  to  give  costs 
in  a  case  of  such  novelty.  What  was  said  by  the  testator  in  his 
last  illness,  I  do  not  think  of  any  avail.  It  is  too  vague  and 
uncertain  to  rest  a  decree  on. 

Obun,  J.  Bobert  B.  Jones  filed  his  bill  in  March,  1821, 
against  Edmund  Mason,  executor  of  Benjamin  Jones,  the  father 
of  the  complainants,  stating  that  the  testator,  by  his  will,  dated 
in  July,  1816,  devised  to  him  a  tract  of  land  and  sundry  slaves 
by  name  (fourteen  in  number),  and  amongst  them  Moses,  Harry 
and  Sam;  that  upon  his  coming  of  age,  his  father  put  him  in 
possession  of  the  land  devised  to  him,  and  delivered  to  him  the 
slaves  bequeathed,  except  the  three  above  named;  that  at  the 
time  of  this  advancement,  the  father  in  addition  to  the  slaves 
bequeathed,  with  the  exception  of  the  three  above  specified,  ad- 
vanced him  other  slaves,  Ellick  and  Aggy  and  their  child,  who 
were  far  short  in  value  of  the  slaves  Harry,  Moses  and  Sam; 
that  his  father  always  intended  to  make  an  equal  distribution  of 
his  estate  amongst  his  children;  that  after  the  publication  of  the 
will,  and  the  settlement  and  advancement  of  the  plaintiff,  his 
father's  estate  had  greatly  increased  in  value,  and  in  his  opinion. 
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the  slaves  bequeathed  to  him,  with  Ellick,  Aggj  and  their  child, 
did  not  exceed  a  child's  part,  and  prays  that  the  executor  may 
discover  **  whether  the  testator  in  his  last  illness,  did,  when  the 
executor  was  reading  over  the  clause  of  bequest  to  the  plaintiff, 
ask  him  if  the  negro  man  Ellick  was  not  embraced  in  the  said 
clause;  and  whether  he  did  not  understand,  that  the  testator's 
extreme  indisposition  prevented  from  proceeding  to  alter  his 
will." 

The  executor  answers,  that  the  plantation  devised  to  the 
plaintiff  was  settled  as  a  quarter;  and  when  the  plaintiff  attained 
full  age,  the  testator  invested  him  with  the  possession  of  the 
estate  as  it  stood,  except  in  relation  to  some  of  the  negroes  at- 
tached to  it;  that  at  the  time  of  the  investment  aforesaid,  all 
the  negroes  contained  in  the  said  legacy  with  the  exception  of 
Hany,  who  was  on  the  manor  plantation  of  the  testator,  were 
on  the  quarter  aforesaid,  together  with  several  other  negroes; 
that  instead  of  the  testator,  who  seemed  desirous  to  give  off  to 
the  complainant  his  estate  at  once,  sending  Hany  up  there,  he, 
amongst  others,  brought  Moses  and  Sam  to  his  own  house,  and 
left,  from  among  the  negroes  already  on  that  estate,  three  other 
negroes,  EUick,  Aggy  and  their  child,  which  were  intended  as 
supplying  the  places  of  Moses,  Harry  and  Sam;  that  this  arrange- 
ment was,  as  he  believed,  so  understood  by  all  the  parties.  He 
admits  that  the  testator's  estate  has  increased  in  a  greater  ratio 
than  the  plaintiff's;  yet  his  was,  at  the  time  when  he  was  in- 
vested with  the  possession,  a  full  and  equal  proportion;  that  he 
has  no  doubt  there  was  an  inconsiderable  difference  in  the  value 
of  the  negroes  so  substituted,  and  those  for  whom  they  were 
substituted;  but  that  this  difference  was  greatly  more  than  ex- 
ceeded by  other  property  left  on  the  said  estate,  and  advanced 
to  the  plaintiff,  and  he  admits  that  in  the  testator's  last  illnees, 
he  asked  the  questions  mentioned  by  the  complainant,  and  in- 
dicated a  desire  to  new  model  the  whole  will;  but  he  did  not, 
in  that  or  any  other  conversation,  express  the  least  wish  to  give 
to  Robert  either  of  the  three  negroes  retained  at  home,  but  ex- 
pressed a  wish  to  give  him  a  particular  boy,  in  lieu  of  one  which 
Robert  bad  lost  among  his  own. 

The  will,  besides  the  plantation  and  the  negroes,  gave  to  Bob- 
ert  the  stock  of  cattle,  hogs  and  sheep  on  the  plantation,  two 
riding  horses,  a  black  and  a  bay  (called  his),  one  bay  mare  and  colt» 
one  sorrel  mare,  two  beds  and  furniture,  and  all  the  plantation 
tools  on  said  plantation;  and  after  various  other  devises  and  be- 
quests, both  specific  and  pecuniary,  he  gave  the  residue  of  his 
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estate,  real  and  personal,  to  be  kept  together  for  the  sup- 
port of  his  younger  children  and  his  wife,  and  to  be  equally  di- 
vided between  his  three  younger  children,  BcDJamin,  Thomas  and 
Martha. 

Two  aflSdavits  were  taken  by  consent  on  the  twenty-eighth  of 
Februaiy,  1821,  proving  that  Moses  and  Sam  were  worth  two 
hundred  dollars  more  than  Ellick,  Aggy  and  their  child. 
Th<^  bill,  answer,  will  and  aflSdavits  were  filed  together  on  the 
fiixth  day  of  March,  1821,  and  the  cause  immediately  heard  by 
consent  upon  these  papers. 

A  question  is  made  whether,  in  consequence  of  this  proceed- 
ing, the  answer  must  be  taken  to  be  true;  and  I  think  it  must. 
It  was  really  bringing  the  cause  to  hearing  on  bill  and  answer. 
Tbe  bill  and  answer  both  stated  that  the  three  negroes  be- 
queathed, and  not  delivered,  to  the  legatee,  were  of  more  value 
than  the  three  delivered,  which  were  not  bequeathed;  and  the 
only  purpose  of  the  affidavits  was,  not  to  contradict  the  bill  or 
answer,  but  to  supply  a  defect  in  both  by  ascertaining  the^tcan* 
turn  of  difference  in  the  values  of  these  slaves. 

Upon  this  case,  both  the  courts  below  decreed  that  the  plaint- 
iff was  bound,  and  entitled  to  elect  whether  to  take  the  three 
slaves  bequeathed,  but  not  delivered,  to  him,  or  the  three  de- 
livered, but  not  bequeathed,  to  him,  but  could  not  take  them 
all.  In  this  respect  the  decrees  are  clearly  erroneous.  If  El- 
lick and  Aggy  and  their  child  were  not  given,  so  as  to  vest  a 
title  in  the  plaintiff,  then  the  transaction  could  not  amount  to  an 
ademption  of  the  legacy  of  the  three  not  delivered;  and  in  that 
case  he  would  be  entitled  to  the  slaves  bequeathed,  and  the 
court  could  not  make  it  a  condition  upon  which  to  give  relief 
that  he  should  deliver  to  the  executor  those  to  which  he  had  no 
title  and  held  wrongfully;  and  which  the  executor  might  have 
at  any  time  recovered  by  an  action  at  law.  Specific  property 
can  not  in  any  case  be  set  off  against  specific  property  in  a  court 
of  equity.  If,  on  the  other  hand,  Ellick,  Aggy  and  their  child 
were  given  by  the  testator  to  the  plaintiff,  as  both  the  bill  and 
answer  virtuaUy  affirm,  and,  therefore,  must  be  taken  for  true, 
then  it  is  either  an  ademption  of  the  legacy  as  to  Moses,  Harzy 
and  Sam,  or  it  is  not.  If  it  is,  tbe  will  is  annihilated  as  to  them; 
and  is  as  if  it  did  not  contain  their  names.  If  not,  then  be  has 
a  right  to  them  under  the  will,  and  to  the  others  under  the  gift. 
He  would  not,  in  that  case,  claim  under  and  against  the  will; 
which  is  the  omy  case  in  which  a  party  claiming  under  a  will  can 
be  put  to  his  election. 

Am.  Dxc.  Vol.  XVI— 49 
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Before  I  proceed  to  examine  the  eSed  of  the  facts  admitted 
in  this  case,  it  will  be  proper  to  ascertain  the  general  roles 
which  have  been  well  settled,  as  applicable  to  cases  like  this. 
The  statute  now  in  force,  passed  in  1785,  c.  61,  sec.  7, 12  Hen. 
Btat.  at  Large,  141,  is  the  same  in  effect,  but  in  an  abridged 
form,  as  that  of  1748,  c.  5,  sec.  12,  which  was  taken  verbatim 
from  the  twenty-second  section  of  the  British  statute  of  frauds 
of  the  29  ch.  2,  and  provides,  that  "no  will  in  writing,  or 
any  devise  therein  of  chattels,  shall  be  revoked  by  a  subsequent 
will,  codicil,  or  declaration,  unless  the  same  be  in  writing/' 
The  object  of  this  provision  was  to  prohibit  the  revocation, 
wholly  or  partially,  of  a  written  vdll,  by  parol  declarations  or 
nuncupative  dispositions,  which  might  have  been  done  before 
the  statute  of  frauds,  even  as  to  wills  of  lands.  The  statute  of 
frauds,  however,  has  never  been  held  to  prohibit  the  revocation 
either  of  wills  of  land  or  of  personalty,  by  implications  founded 
upon  events  subsequent  to  the  making  of  the  will,  although  the 
prohibition  by  the  statute  as  to  the  revocation  of  a  will  of  lands 
is  much  stronger  than  that  as  to  the  revocation  of  a  will  of  per- 
sonalty; in  respect  to  lands,  the  statute  declaring  that  no  will 
shall  be  revoked  in  whole  or  in  part,  but  by  another  will  in 
writing,  or  by  burning,  canceling,  tearing  or  obliterating;  and 
in  respect  to  personalty,  declaring  that  no  will  shall  be  revoked, 
in  whole  or  in  part,  by  another  will,  codicil  or  declaration,  un- 
less it  be  in  writing,  leaving  all  other  modes  of  revocation  to 
operate  as  at  conunon  law.  Thus  in  England  the  subsequent 
marriage  and  birth  of  a  child  was  an  implied  revocation  of  the 
will,  both  as  to  real  and  personal  property;  as  it  was  with  us 
( Wilcox  V.  Bootes,  1  Wash.  140)  until  the  first  of  January,  1787, 
when  the  act  of  1785,  c.  61,  sec.  3,  took  effect,  by  which  it  is 
provided  that  a  last  will  and  testament  made  when  the  testator 
had  no  child  living  wherein  any  child  he  might  have  is  not  pro- 
vided for  or  mentioned,  if  at  the  time  of  his  death  he  leave  a 
child,  or  leave  his  wife  enoeinie  of  a  child,  which  shall  be  bom, 
shall  have  no  effect  during  the  life  of  such  after-bom  child,  and 
shall  be  void,  unless  the  child  die  without  having  been  married 
before  he  or  she  shall  have  attained  the  age  of  twenty-one 
years. 

As,  notwithstanding  the  statute,  a  revocation  in  toto  might  be 
implied  from  facts  afterwards  occurring,  so  a  partial  revocation 
as  to  any  particular  legacy  might  be  implied  from  subsequent 
facts  and  the  acts  of  the  testator.  Thus  if  a  testator  gave  to 
his  daughter  five  hundred  pounds  by  his  will,  and  afterwards 
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on  her  marriage  advanced  the  five  hundred  pounds  to  her,  this 
would  be  an  implied  revocation  of  that  particular  legacy,  upon 
a  presumption  of  law  that  it  was  intended  by  the  testator  as  a 
satisfaction  and  ademption  of  the  legacy.  Bat  this  presump- 
tion must  be  founded  solely  upon  the  qualities  and  circum- 
stances of  the  fact,  without  regard  to  the  declarations  of  the 
testator;  for  if  the  circumstances  and  qualities  of  the  act  were 
not  of  themselves  sufficient  to  justify  the  presumption,  then  to 
admit  the  declarations  of  the  testator  to  be  used  to  supply  the 
defect  of  the  fact,  in  order  to  raise  the  presumption,  would  be 
directly  against  the  terms  of  the  statute.  But  if  the  fact  itself 
be  sufficient  to  raise  the  presumption,  the  evidence  of  the  decla* 
rations  of  the  testator  are  admissible  to  rebut  the  presumption,, 
and  to  show  that  he  did  not  intend,  hj  the  act  in  question,  to 
adeem  the  legacy,  as  parol  evidence  is  in  all  other  cases  admitted 
to  repel  a  presumption.  These  principles  are  well  explained  in. 
Ellison  V.  Cookson^  1  Yes.  jun.  100;  Trimmer  v.  Bayne^  7  Id.  608; 
Bartopp  V.  Hartopp,  17  Id.  184.  And  in  like  manner  a  particu- 
lar legacy  may,  by  implication,  be  adeemed  in  part  as  well  as 
in  totOf  if  the  act  of  the  testator  be  sach  as  to  show  that  a  sub- 
sequent advancement  was  intended  as  a  satisfaction  of  the  legacy 
in  part. 

The  groand  upon  which  the  presumption  of  law  in  such  caseci 
is  founded  is  this:  Legacies  to  a  child  are  in  general  given,  in 
pursuance  of  the  natural  obligation  of  the  parent,  as  a  provision 
for  the  advancement  and  establishment  of  the  child  in  life,  and 
if,  in  the  life-time  of  the  father,  the  child  is  settled  in  life  by 
marriage,  or  otherwise  separated  from  the  family  of  the  parent, 
and  commences  the  business  of  his  life,  and  the  parent  makes 
him  substantial  advancements  in  proportion  to  his  ability  and 
pre-determination,  as  expressed  in  his  will,  he  is  presumed 
to  have  intended  to  give  now  what,  when  he  made  his  will,  he 
intended  to  give  at  his  death,  in  whole  or  in  part,  according  to 
the  amount  and  circumstances  of  the  advancement,  rather  than 
to  have  intended  to  abandon  and  violate  the  deliberate  purpose 
expressed  in  his  will,  as  to  the  distribution  of  his  property 
amongst  the  members  of  his  family,  by  giving  to  the  child  ad- 
vanced an  undue  proportion  of  his  estate,  and  more  than  he 
intended  by  his  will,  both  the  legacy  and  the  advancement. 

The  testator  in  the  case  at  bar  left  a  wile  and  three  sons,  all 
under  age  when  he  made  his  will,  and  four  daughters,  of  whom 
three  were  married,  and  had  been  in  part  advanced,  and  the 
other  was  an  infant.    To  the  daughters  and  their  families,  he  gave. 
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moiie^  and  negvoea.  Totlie80ii8,h6gmvaaniiiB]aiid,eo]iaiat- 
ing  of  two  tnets,  the  qnaiter  which  he  deriaed  with  the  atoek, 
etc.,  apon  it,  to  Bobert,  the  oomphdiuuit,  and  that  whcte  he 
leaided,  which  he  divided  between  his  two  yoonger  aona.  A  pait 
of  the  n^gioee  at  the  quarter,  he  bequeathed  toBobertbjnanie, 
and  gave  the  balance,  except  thoae  spedficallj  beqoeathed,  to 
the  familiee  of  his  manied  danghtera,  together  with  all  hia  on* 
dispoaed  of  reaidnom,  conauating  of  atocka,  etc,  to  hia  two 
yoangeat  aona  and  nnmanied  daughter,  to  be  kept  together  and 
worked  on  his  home  plantation,  for  the  aopport  of  hia  wife  and 
three  jonngeat  children;  and  when  Benjamin  came  of  age  or 
married,  he  was  to  have  his  part  of  the  land,  and  one  third  of 
the  reeidnaiy  n^^ioee,  stocka,  etc.,  and  the  balance  to  be  kept 
on  that  part  of  the  land,  and  worked  for  the  aapport  of  the 
widow  and  two  jonngeat  children,  until  Martha  came  of  age  or 
manied,  when  ahe  waa  to  have  the  money  given  to  her,  and  a 
moiety  of  the  remainder  of  the  n^groee;  and  Thomaa  waa  to 
have  the  reaidae  of  the  land,  n^groee,  etc.,  charged  with  the 
aupport  of  the  widow. 

When  Robert  came  of  age,  the  teatator  put  him  in  poaaeeaion, 
as  hia  own,  of  all  that  he  had  devised  and  bequeathed  to  him, 
except  the  negroee  in  question;  two  of  which  be  withdrew  from 
the  plantation  given  to  Bobert,  to  which  they  had  belonged,  and 
instead  of  these  three  negroes,  he  advanced  to  Bobert  three 
other  negroes  which  lived  on  that  plantation,  and  other  artidea 
not  bequeathed  to  him  by  the  will;  which,  with  the  value  of  the 
three  negroes  not  bequeathed,  exceeded  in  value  the  three  negroea 
bequeathed  and  not  advanced  or  delivered  to  Bobert;  and  thia 
was  a  full  and  equal  proportion  of  the  teatator^s  estate.  What 
the  other  property  not  bequeathed  given  to  Bobert,  beaides  the 
negroes  not  bequeathed,  consisted  of  is  not  stated;  but  it  waa 
probably  provision  to  support  the  plantation  until  Bobert  could 
make  a  crop,  which  was  not  provided  for  him  by  the  will. 

These  are  the  facta  and  circumstancea  on  which  we  are  to  say 
whether  a  legal  presumption  arises  that  the  testator,  by  thia  gift 
to  Bobert  when  he  came  of  age,  intended  to  satisfy  and  adeem 
the  legacy  in  full,  and  whether  the  bequest  is  revoked  by  im* 
plication  or  not. 

I  can  not  resist  the  conviction  that  such  was  the  intention  of 
the  testator.  The  circumstances  that  when  his  son  came  of  age, 
he  put  him  immediately  in  the  possession  of  all  the  property  de- 
vised and  bequeathed  to  him,  except  the  three  negroee,  and 
gave  him  three  other  negroes  not  bequeathed,  of  less  value  in- 
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deed  than  the  others,  but  compensated  in  other  property;  the 
separating  at  that  precise  time  the  two  negroes  bequeathed 
from  the  rest,  and  removing  them  from  the  plantation,  where 
they  had  been  resident  and  employed,  as  well  as  the  separating 
and  removing  of  all  the  other  negroes  not  given,  who  were 
settled  on  the  same  plantation,  indicated  clearly  an  intention  to 
separate  this  son  finally  from  the  family  of  the  testator,  to  set 
him  up  in  life,  and  to  advance  him  fully  to  the  extent  intended 
by  the  father.  He  was  doing  in  his  life-time  in  effect  all  he 
had  intended  to  do  for  this  son  by  his  wiU;  and  the  substitu- 
tion of  three  other  negroes  for  the  three  taken  away,  and  com- 
pensating the  son  for  the  difference  in  value  with  other  prop- 
erty not  bequeathed,  fortifies  this  conclusion. 

This  conclusion  was  resisted,  in  the  argument  of  the  cause, 
by  the  suggestion  that  the  negroes  given  by  the  testator  were 
not  of  equal  value  with  those  given  by  the  will  and  withheld. 
This  objection  is  unfounded;  for  that  difference  in  value  was 
made  up  with  other  properly  given  with  them.  The  only  real 
objection  insisted  on  is,  that  no  case  has  been  decided  in  which 
a  gift  of  a  specific  thing  has  been  adjudged  to  adeem  a  legacy 
of  another  specifio  thing;  and  that  the  rule  in  respect  to  satisfac- 
tion and  ademptions,  presumed  from  circumstances,  is,  that  the 
thing  given  and  the  thing^bequeathed  should  be  ejusdem  generis. 

In  cases  of  this  class,  the  question  is  only  as  to  the  intention 
of  the  testator,  to  be  inferred  from  his  acts  and  not  from  his 
expressed  will.  It  is  impossible  to  prescribe  any  technical  and 
inflexible  rules  governing  the  result  of  such  an  inquiry.  Each 
case  must  depend  upon  its  own  circumstances.  The  rule  of 
ejusdem  generis  is  of  some  use  in  elucidating  the  inquiry  into 
intention.  If  either  the  specifio  thing  given  by  the  will,  or 
given  by  the  testator  in  his  life,  should  appear  not  to  be  in- 
tended as  a  portion,  or  as  a  substantial  part  of  the  intended  ad- 
vancement for  the  establishment  of  the  child  in  life,  and  in- 
tended as  an  additional  manifestation  of  kindness,  the  gift  of 
one  would  not  adeem  the  other;  and  in  England,  hardly  any 
other  case  of  the  bequest  and  gift  of  specific  articles  can  occur. 
There  the  universal  practice  is  to  provide  the  portions  or 
fortunes  of  younger  children  in  money,  either  by  vrill  or  settle- 
ment; and  the  obligation,  when  resulting  from  a  settlement  or 
a  promise  made  by  will,  is  generally  satisfied  by  a  bequest  of 
money,  or  a  gift  of  money  in  the  life-time  of  the  party.  With 
us,  the  advancement  of  children  is  most  frequently  in  negroes; 
and  a  bequest  or  gift  of  negroes  is  generally  made  as  an  ad- 
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Tanoement  for  the  better  eetaUishing  the  child  io  life;  and  here, 
a  gift  of  negroes,  in  lieu  of  other  negroea,  may  be  considered 
as  an  ademption  of  the  legacy,  if  other  dreomstancea  show 
that  snch  was  the  intention  of  the  testator.  These  are,  to  all 
the  purposes  of  the  argument,  ejutdem  generig. 

There  are  also  cases  in  the  English  books  in  which  this  rule 
has  not  been  strictly  adhered  to.  A  few  examples  of  the  ap- 
plication of  the  rule,  and  in  which  it  has  been  disregarded,  will 
illustrate  the  reason  and  foundation  of  the  rule. 

In  the  case  of  Grave  t.  The  Earl  of  SaUabury,  1  Bro.  G.  C. 
426,  it  was  held  that  the  grant  of  a  lease  for  ninety-nine  years 
at  a  rent  of  forty  pounds  per  annum,  which  was  worth  one 
hundred  and  eighty  pounds  per  annum,  and  money  paid  for 
repairs,  and  the  standing  crop,  the  commissioner  estimating  the 
Talue  of  the  whole  at  four  thousand  four  hundred  pounds,  was 
not  an  ademption  pro  tanio  of  a  legacy  of  ten  thousand  pounds. 
The  chancellor  says  upon  this  rule  of  ejusdem  generis:  **  In  the 
present  case,  it  would  be  presuming  that  Lord  Salisbury  had 
the  idea  of  portion  in  his  mind,  when  he  was  giving  a  thing  not 
qusdem  generis.  The  true  ground  of  this  case  is  that  the  whole 
gift  of  the  lease,  repairs  and  crop,  being  one  and  the  same 
transaction,  was  either  intended  as  an  adyanoement  and  ademp- 
tion of  the  legacy  pro  tanio,  or  the  testator  had  no  such  inten- 
tion. If  he  had  intended  it  as  an  ademption  pro  tanio,  he  would 
haTC  fixed  a  Talue  upon  it,  and  not  haTC  left  it  to  be  afterwarda 
ascertained  by  estimate  and  conjecture:  See Bengough  y.  WaHher, 
15  Ves.  507. 

In  Holmes  ▼.  Holmes,  1  Bro.  0.  0.  555,  it  was  held  by  the 
lords  commissioners  that  a  legacy  to  a  son  of  five  hundred 
pounds  was  not  adeemed  by  the  father's  taking  him  into  part- 
nership with  him,  in  a  trade  which  they  were  to  have  a  capital 
of  three  thousand  pounds  to  be  brought  in  equally.  The  father 
brought  in  the  whole  capital,  and  had  said  that  he  meant  to 
give  half  the  stock  to  his  son,  and  so  it  was  understood  in  the 
family,  and  one  witness  said  he  had  given  him  half  the  stock. 
This  was  not  held  to  be  a  satisfaction,  not  being  efusdem  generis, 
and  that  it  must  haTC  been  the  testator's  intention  tiiat  he 
should  haTC  both. 

It  has  also  been  held  that  the  bequest  of  a  residue  is  not  a  satis- 
faction of  a  portion  for  which  the  father  was  bound,  as  it  consista 
of  choses  in  action,  and  is  uncertain  as  to  its  amount.  In  such  a 
case,  where  the  father  is  under  a  legal  obligation  to  pay  a  portion, 
the  provision  by  will  must  be  equal  to  the  portion,  and  subject 
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to  no  condition  or  nncertainiy;  a  role  whioh  ia  not  strictly 
applied  to  a  case  of  the  ademption  of  a  legacy  bj  a  gift.  For 
both  the  legacsy  and  the  gift  are  purely  yolontaiy,  and  the  tes- 
tator may  substitute,  if  he  choose,  one  thing  for  another,  or  a 
lesser  for  a  greater  value. 

The  only  inquiiy  is,  whether  in  fact,  the  circumstances  were 
such  as  to  prove  that  intention.  The  cases  above  noticed  pro- 
ceeded upon  intention;  and  the  difference  in  the  things  given 
and  bequeathed,  and  the  uncertainty  of  the  residue  both  as  to 
the  amount  and  time  of  payment  were  calculated  to  induce  a 
belief  that  the  testator  had  no  intention  to  adeem  the  legacy, 
or  satisfy  the  portion.  Other  cases  have  occurred  in  which  the 
rule  of  quadem  generis  has  given  way  to  the  intention  of  the 
testator  inferred  from  the  other  circumstances  of  the  case,  and 
a  residue  has  been  considered  as  a  satisfaction;  as  in  HoskiM 
V.  J9o8Hn«,  Free,  in  Gh.  263,  the  father  bequeathed  to  his 
younger  son  seven  hundred  and  fifty  pounds,  and  afterwards 
bought  him  a  comet's  commission  for  fiix  hundred  and  fifty 
pounds;  and  this  was  held  to  be  a  revocation  of  the  legacy  pro 
tanio.  In  this  case  it  was  proved  that  the  testator  intended  to 
alter  his  will,  and  deduct  this  from  the  legacej,  but  died  before 
he  did  it.  This  evidence  probably  had  no  influence  on  the  de- 
cision; for  it  was  clearly  inadmissible,  the  case  occurring  after 
the  statute  of  frauds. 

In  Bengotigh  v.  Walker,  15  Yes.  507,  it  was  held  that  a  portion 
of  two  thousand  pounds,  for  which  the  father  was  bound,  was 
satisfied  by  a  legacy  of  a  share  in  powder  works,  charged  by 
the  will  with  the  payment  of  an  annuity  of  twenty  pounds, 
which  the  testator  directed  should  be  made  up  in  money  to  the 
value  of  ten  thousand  pounds.  The  value  of  the  share  did  not 
appear,  and  might  have  been  nine  thousand  five  hundred 
pounds.  The  value  of  the  legacy  as  fixed  by  the  testator  ascer- 
tained his  intention;  and  in  Bickman  v.  Morgan,  2  Bro.  0.  C. 
894,  it  was  held  that  a  residue  was  a  satisfaction  of  a  portion  of 
eight  thousand  pounds;  the  intention  of  the  testator  being  in- 
fened  from  the  guarUum  of  the  residue. 

It  seems,  therefore,  that  the  rule  of  giLsdem  generis  is  not 
conclusive  that  the  testator  did  not  intend  to  adeem  a  legacy 
by  giving  another  thing  in  his  life-time;  but  it  is  one,  and  in 
England  a  strong  circumstance  to  prevent  the  presumption  of 
ademption  or  satisfaction,  yet  capable  of  being  overruled  by 
other  circumstances;  and  in  the  case  at  bar  I  think  the  manner 
and  circumstances  of  the  gift  show  that  the  intent  of  the  testa« 
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tor  was  to  give  at  ODce  to  the  plaintiff  all  he  intended  to  giva 
him,  and  to  aabatitate  the  three  negroes  and  other  proper^ 
giTen,  for  the  three  n^^roes  bequeathed  and  not  giTen. 

The  decUrationa  of  the  testator  are  admissible  eridenoe  to 
rebut  this  presumption.  But  thej  were  not  such  as  to  impair 
the  l^al  presumption  in  this  case.  The  inquiry  of  the  testator, 
when  the  clause  in  the  will  giving  the  negroes  to  the  plaintiff 
was  ready  whether  EUick  and  Aggy  were  not  in  it,  does  not 
prove  that  he  wished  to  insert  their  names  in  addition  to  the 
others;  but  might  have  been  to  provide,  as  he  had  done  in  re- 
spect to  others  of  his  children,  and,  as  is  yery  usual,  a  danse 
confirming  the  title  to  what  he  had  already  given  him.  It  is 
not  necessary  to  examine  the  other  suggestions  of  the  ezecutor^s 
answer  in  respect  to  the  testator's  intentions. 

This  case  being  one  of  the  first  impression  with  us,  and  pre- 
senting a  question  of  sope  novelty  and  difficulty,  I  think  the 
county  court  were  right  in  not  decreeing  costs  to  either  party, 
but  wrong  in  giving  the  plaintiff  an  election,  which,  however, 
can  now  do  no  injury  to  the  appellee;  and  that  the  decree  of 
the  chancery  court  should  be  reversed  with  costs,  and  that  of 
the  county  court  affirmed,  with  costs  of  the  chancery  court  to 
the  appellee. 

CiBiUi,  J.,  concurred,  and  the  decree  was  reversed* 

BaooKB,  President,  and  Ooautke,  J.,  absent. 
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rs  JunwcpB,  or.] 
CoMMOV  Law — ^Ikdictabli  Ovmrsis  at.  ^Adultery,  fornication,  and  the 

like,  were  not  indictable  at  the  common  law. 
OvvsHBis  CoKTBA  BoNOB  MoBV  ai«  poniahed  by  the  coart%  bat  the  jnria* 

diction  in  aoch  caaea  ahonld  not  be  extended  beyond  the  limit  eataUiahed 

by  the  adjadicated 


Wbtt  of  error  to  a  judgment  sentencing  the  plaintiff  in  error 
to  imprisonment.  The  indictment  charged  the  plaintiff  in  error 
with  enticing  and  carrying  away  from  the  custody  of  her  mother 
one  Elizabeth  Hargrove,  of  the  age  of  sixteen  years  and  two 
months,  for  the  purpose  of  prostituting  and  carnally  knowiiig 
her;  and  a  second  count  charged  him  with  having  on  a  day  cer* 
tain,  carnally  known  the  said  Elizabeth. 
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By  Court,  Dadb,  J.  The  question  is,  whether  the  offense  of 
which  the  plaintiff  has  been  convicted,  and  had  judgment,  is  a 
misdemeanor,  punishable  by  indictment  at  the  common  law. 

The  class  of  misdemeanors  within  which  it  is  insisted  this 
offense  is  comprehended,  is  that  of  offenses  contra  banos  mores^ 
over  which  the  court  of  king's  bench  in  England,  and  the 
auperior  courts  of  law  of  this  commonwealth,  have  always 
claimed  to  have  jurisdiction.  It  is  admitted  that  before  the 
statute  of  circumspecte  agaiis,  18  Edward  I,  the  court  of  king's 
bench  did,  on  this  principle,  punish  the  offenses  of  incontinency, 
and  that  by  the  statute  the  jurisdiction  was  transferred  to  the 
ecclesiastical  courts.  It  may  be  well  doubted  whether  the 
king's  bench  before  that  statute,  or  the  courts  christian  since, 
looked  beyond  the  simple  fact  of  incontinence,  as  that  offense  is 
at  present  contemplated  and  punished  by  our  own  acts  of  assem- 
bly.. In  other  words,  whether  they  looked  beyond  the  mere 
offense  of  incontinence  as  consisting  in  the  single  act  of  cohab- 
itation between  persons  of  different  sexes,  without  the  rites  of 
marriage,  not  varied  by  any  fraud,  deception  or  inveiglement, 
i^ch  may  have  been  practiced  by  the  man.  But,  after  the 
statute  of  circurngpecie  agaiis^  the  court  of  king's  bench  did  not 
exercise  jurisdiction  in  punishing  the  mere  act  of  incontinenoe. 
It,  however,  retained  its  general  power  of  punishing  offenses 
contra  bonoa  mores,  and  it  is  presumed  might  have  punished  an 
offense  of  incontinence  combined  with  circumstances,  which, 
beyond  the  mere  criminality  of  the  simple  fact,  were  calculated 
to  make  it  injurious  to  society;  as  in  case  of  incontinence  in  a 
street  or  highway.  But  in  such  cases  the  jurisdiction  would 
not  spring  from  the  criminal  character  of  the  simple  fact,  but 
from  its  publicity;  as  there  are  many  cases  where  an  act,  which 
is  not  criminal  in  private,  becomes  penal  by  the  publicity  which 
attends  its  perpetration.  The  act  of  Sir  Charles  Sedley,  in 
running  naked  through  the  streets,  derived  its  whole  criminality 
from  its  publicity.  It  is  not,  therefore,  in  this  case,  allowable 
to  connect  the  criminality  of  the  mere  act  of  incontinence, 
which  as  such  is  punishable  in  a  certain  mode  prescribed  by  the 
statute,  with  the  particular  circumstances  of  fraud  and  decep- 
tion, and  the  special  injaiy  to  the  female,  so  as  to  make  the 
supposed  common  law  offense,  as  the  courts  might  entertain  it 
in  England,  since  the  statute  of  circumspecte  agatis,  derives  sup^ 
port,  or  even  acquire  being  from  the  statutoiy  offense. 

If  the  statutory  misdemeanor  of  simple  incontinence  is  to  be 
punished,  it  must  be  according  to  the  statute.     If  there  be 
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other  circumstances  in  the  case  which  entitle  the  common  law 
courts  to  jurisdiction,  those  circumstances  must  of  themselves 
constitute  a  misdemeanor.  By  these  principles  the  only  two 
reported  cases  in  the  English  books  are  to  be  tested.  Thf» 
case  of  The  King  v.  Lord  Orey  and  others^  9  State  Trials  (Gob 
bet's  edition),  p.  127,  was  that  of  an  information  alleging  a  con- 
spiracy to  take  away  and  debauch  a  maiden  over  the  age  of  six- 
teen and  under  twenty-one,  and  accomplishment  of  the  act  by 
those  means.  This  conspiracy  is  emphatically  chaiged  in  the 
information;  and  as  it  was  to  do  a  wrongful  act,  for  which  cer- 
tainly, if  done,  an  action  lay  to  the  father  of  the  maid,  the 
conspiracy  if  proTed  clearly  amounted  to  a  common  law  misde- 
meanor. So  in  the  case  of  Sir  Francis  Blake  Delaval  and  others, 
3  Burr.  1482,  which  was  **  a  motion  for  an  information  against 
the  defendants  for  a  conspiracy  to  put  a  young  girl  into  the 
hands  of  a  gentleman  of  rank  and  fortune,  for  the  purpose  of 
prostitution,"  although  Lord  Mansfield,  in  allowing  the  motion, 
intimates  an  opinion  that  the  court  of  king's  bench  might  have 
jurisdiction  of  the  case,  as  one  contra  bonos  mores,  yet  he  de- 
cides it  on  the  ground  that  there  was  in  that  case  ''  a  con- 
spiracy and  confederacy,"  which,  says  he,  "  are  clearly  and  in- 
disputably within  the  proper  jurisdiction  of  this  court;"  without 
doubt  in  these  cases,  the  court  having  jurisdiction  of  them  on 
undeniable  common  law  principles,  the  punishment  in  case  of 
conviction  might  well  be  aggravated  by  the  baseness,  perfidy  or 
malignity  which  was  the  motive  and  end  of  the  conspiracy.  In 
like  manner,  as  in  trespass,  circumstances  may  iiggravate  the 
damages,  which  would  not  of  themselves  alone  support  the 
action.  But  clearly  neither  of  these  cases  does  maintain  the 
position  that,  as  a  common  law  misdemeanor,  an  indictment  or 
information  will  lie,  either  for  simple  incontinence  or  for  incon- 
tinence produced  by  means  of  deception,  inveiglement  or  en- 
ticement; in  other  words,  by  seduction. 

It  is  too  late  now  to  assume  jurisdiction  over  a  new  class  of 
cases,  under  the  idea  of  their  being  contra  bonos  mores.  We 
must  consider  the  practice  of  the  English  courts,  from  which 
we  derive  the  principle  as  having  settled  in  the  course  of  many 
centuries  the  true  limits  and  proper  subjects  of  this  principle. 
If  we  are  to  disregard  these  landmarks,  and  take  up  any  case 
which  may  arise  under  this  principle,  as  res  integra,  then  might 
it  be  extended  to  cases  which  none  has  yet  thought  of  as  penal. 
A  case  of  slander  may  display  as  much  baseness  and  malignity 
of  purpose,  as  much  falsehood  in  its  perpetration,  as  ruinous 
e£fects  in  its  consequences,  and  as  pernicious  an  example  in  iU 
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dissemination,  as  this  case  of  seduction.  And  jet  none  would 
think  of  prosecuting  it  criminally.  It  is  true  that  if  something 
peculiar  in  our  situation  had  given  rise  to  a  class  of  cases  contra 
bonos  mores,  as  in  regard  to  our  slaTes,  which  could  not  have 
existed  in  Enghind,  we  might  be  justified  in  applying  the  rule 
in  the  absence  of  all  precedent.  But  in  relation  to  seduc- 
tion, no  such  supposition  can  be  made,  as  we  know  from  the 
books  of  reports  that  many  such  cases  have  occurred  there. 
And  we  even  see  that  in  two  cases  it  was  in  fact  the  prominent 
feature,  and  yet  the  jurisdiction  in  one  of  them  was  made  to 
hang  on  another  hinge;  and  in  the  other,  which  was  never  de- 
cided, was  certainly  fortified  by  the  allegation  and  proof  of  a 
common  hiw  misdemeanor. 

From  these  premises  it  would  seem  to  be  proper  to  infer  that 
since  the  statute  of  circurngpede  agaHs,  in  England  the  common 
law  courts  have  never  taken  jurisdiction  of  the  mere  offense  of 
incontinence,  nor  of  any  offense  of  incontinence  combined  with 
other  reprehensible  circumstances,  not  in  themselves  importing 
a  common  law  misdemeanor;  that  in  this  country  the  legislature 
has  taken  up  the  subject  of  simple  fornication  and  adultery, 
and  has  defined  a  precise  mode  of  proof  and  a  fixed  and  certain 
punishment;  that  there  is  no  reason  to  believe  that  these  stat- 
utes are  cumulative,  but  that  they  occupy  the  whole  ground, 
and  thai,  as  in  England,  the  offense  being  merely  spiritual,  is 
not,  under  any  circumstances,  allowed  to  be  the  foundation  of 
a  criminal  prosecution  in  the  courts  of  common  law;  so  here, 
by  parity  of  reasoning,  the  offense  being  entirely  statutory,  it 
shall  not  be  converted  into  the  foundation  of  a  common  law 
misdemeanor. 

If  these  premises  and  deduction  be  true,  we  must  throw  out  of 
this  case  the  statutory  criminality  of  the  mere  act  of  inconti- 
nence, and  then  we  can  not  support  the  indictment,  unless  the 
other  circumstances  amount  to  a  common  law  misdemeanor. 
If  they  had  made  out  a  case  of  conspiracy,  that  desideratum 
would  have  been  supplied.  But  it  is  not  found  in  the  artifices 
and  contrivances  which  may  have  been  used  in  alluring  the 
female  from  the  path  of  virtue,  and  the  home  of  her  parent. 

For  these  reasons  the  court  is  of  opinion  that  the  judgment 
of  the  superior  court  of  Chesterfield  be  reyersed,  and  this  court 
proceeding  to  give  such  judgment  as  the  said  superior  court 
ought  to  have  rendered.  It  is  further  considered  that  of  the 
offense  of  which  the  said  Samuel  Anderson  hath  been  indicted 
and  convicted,  he  be  acquitted  and  discharged,  and  that  he  go 
thereof  without  day. 
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Smock  v.  Dade. 


8npKBSKDKAfl  Bom. — Thb  penalty  of  laoh  a  bond  ia  fixed  by  the  jndga 

granting  it. 
Exxcunoir  Isbukd  oh  SATonxD  Jitdoiixiit  kat  bb  Quabhsd  ov  Monon. 

— ^A  motion  to  qnaah  an  ezeeation  iwaed  on  a  aatiafied  judgment  ia  the 

proper  proceeding  in  place  of  an  awdUa  querela^  which  is  now  an  obadleto 

remedy;  and  on  aneh  a  motion  the  court  may  order  qaestiona  of  fact  to 

be  tried  by  a  jury. 
ArroBirKT  at  Law — Powbb  to  Bznb  Cuunr  aitkb  JuDGMSST.—Aa 

attorney  haa  no  power  to  receive  in  aatirfaction  of  hia  dienf  a  judgment  a 

bond  from  the  judgment-debtor. 

Defxhdaut  moved  to  quash  an  execation  issaed  October  10, 
1823y  on  a  judgment  against  him  in  faTor  of  plaintiff^  on  the 
ground  that  on  a  former  execution  the  judgment  had  been  satia- 
fied;  and  offered  in  support  of  the  motion  the  former  execution, 
one  which  was  indorsed  by  the  sheriff ''  not  executed,  by  order 
of  phuntiff's  attorney;"  and  also  introduced  the  receipt  of  one 
Banks,  the  attorney  for  plaintiff,  as  follows:  "  BeceiTcd  tweniy- 
fif th  of  November,  1822,  from  Col.  Laurence  T.  Dade  one  hun- 
dred and  fifty-four  dollars  and  seventy  cents  in  money;  also  the 
bond  of  William  Quarles  for  one  hundred  and  seventy  dollars 
and  thirty-nine  cents,  payable  in  four  months,  and  a  draft  on 
Anthony  Buck  for  three  hundred  dollars,  at  ten  days'  sight, 
which,  when  paid,  will  be  in  full  of  the  executions  of  Jamea 
Smock  and  Peter  Smock  against  him  in  Orange  county  court." 
The  draft  was  paid,  but  no  evidence  was  offered  to  show  the 
payment  of  the  bond.  The  court  quashed  the  writ  issued  Octo* 
ber  10, 1823. 

Stanard,  for  the  plaintiff.  The  relief  claimed  should  have 
been  sought  by  audUa  querela  or  injunction:  1  Salk.  264;  1  Ld. 
Baym.  439;  Bebee  v.  Bank  o/N.  F.,  1  Johns.  531  [8  Am.  Dec. 
353].  And  that  Banks  had  no  power  to  bind  his  client  by  tak- 
ing a  bond  in  satisfaction  of  his  client's  judgxfent. 

Johnson,  contra.  The  writ  of  audita  querela  has  become  obso- 
lete, and  in  modem  practice,  the  motion  has  taken  its  place: 
1  Bac.  Abr.  311,  AudUa  Querela,  B;  Lester  v.  MundeU,  1  Bos.  & 
Pull.  427;  Anonymous,  1  Salk.  93;  Burke  v.  HtunJt,  17  Johns. 
484.  That  defendant  was  entitled  to  a  jury  trial:  Burke y.  Levy, 
1  Band.  1.  And  that  Banks  had  the  power  to  receive  the 
money,  and  discharge  the  execution  for  his  client:  1  Com.  Dig. 
157,  158,  B.  9,  B.  10;  Hudson  v.  Johnson,  1  Wash.  10;  Brandi 
V.  Burnley,  1  Call,  147. 
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Bj  Court,  SmaoBBS,  J.  It  is  conceded  by  the  counsel  for  the 
defendant,  and  the  court  concur  with  him  in  the  opinion,  that 
the  writ  of  supersedeas  was  properly  allowed,  and  that  the  law 
respecting  an  appeal  by  the  plaintiff  or  demandant  has  no  rela- 
tion to  writs  of  error  and  supersedeaa  On  examining  the  ques- 
tion whether  the  remedy  sought  in  this  case  should  have  been 
an  aiidUa  querela  or  injunction,  and  not  by  motion,  we  are  satis- 
fied, as  well  from  the  uniform  practice  in  Virginia  as  from  the 
modern  decisions  in  England,  that  the  more  summary  and  less 
expensive  mode  of  proceeding  by  motion  was  proper,  and  that 
relief  may  be  given  in  this  way  in  all  cases  where  by  the  ancient 
practice  the  party  would  be  entitled  to  an  audita  querela. 

When  the  claim  of  the  party  to  relief  depends  on  matters  of 
fact,  the  court  may  in  its  discretion  cause  them  to  be  submitted 
to  a  jury,  and  such  course  is  particularly  proper  where  the  evi- 
dence is  contradictory,  or  where  it  may  authorize  conflicting  in- 
ferences, and  either  of  the  parties  are  desirous  of  referring  it  to 
that  forum.  But  the  case  before  us  does  not,  in  our  opinion, 
fall  within  this  rule,  nor  does  the  record  disclose  any  objection 
by  the  parties  to  the  mode  of  trial  adopted.  The  authority  of 
the  attorney  to  receive  payment  of  the  debt  which  he  is  em- 
ployed to  recover  we  think  well  settled;  but  that  authority,  in 
our  opinion,  does  not  extend  to  its  commutation  without  the 
assent  of  the  client.  In  relation  to  Quarles'  bond,  we  regard 
Banks  as  the  attorney  of  Dade,  not  of  Smock.  On  giving  an 
acquittance  or  receipt  for  the  money  he  must  have  represented 
the  former,  not  the  latter.  It  was  a  new  engagement  in  which 
all  his  authority  was  derived  from  Dade;  to  him  he  must  have 
looked  for  compensation,  and  to  him  he  was  accountable.  To 
extend  the  authority  of  the  attorney  beyond  this  limit,  without 
a  general  discretionary  power  from  the  party  employing  him, 
would  carry  the  responsibility  of  the  first  client  into  transac- 
tions far  beyond  the  first  engagement,  and  which  might  be  in- 
duced solely  with  a  view  to  the  profit  of  the  attorney,  or  the 
accommodation  of  the  debtor. 

If,  however,  the  receipt  set  out  in  the  record  had  been  the 
act  of  Smock  himself,  it  would  not,  in  our  opinion,  have  au- 
thorized the  quashing  of  the  execution  without  further  proof  of 
the  receipt  of  the  money,  as  that  paper  imports  that  the  bond 
of  Quarles  was  taken  as  a  security,  not  as  a  payment  of  the 
debt.  As  the  money  actually  paid  to  Banks  by  Dade,  and  by 
Buck  on  Dade's  order,  did  not  amount  to  a  full  satisfaction  of 
the  judgments  on  account  of  which  those  payments  were  made. 
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the  execution  oaght  not  to  have  been  quashed,  although  it 
would  hare  been  entirely  proper  if  each  motion  had  been  snb- 
mitied  for  the  court  to  hare  entered  a  satiBfaction  of  the  judg- 
ments to  the  extent  of  those  payments. 

The  following  is  to  be  entered  as  the  jadgment  of  the  comt: 
1.  The  law  respecting  an  appeal  by  the  plaintiff  or  demandant 
does  not  apply  to  a  writ  of  error  or  snpersedeas,  and,  therefore, 
the  penalty  of  the  bond  was  properly  directed  by  the  judge  on 
awarding  the  writ  of  supersedeas  in  this  case;  2.  The  law  did 
not  authorize  the  county  court  to  quash  the  execution  on  the 
cTidence  before  it;  3.  The  superior  court  of  law  ought  to  re- 
Terse  the  judgment  of  the  county  court,  and  proceeding  to  give 
such  judgment  as  the  county  court  ought  to  haye  rendered,  to 
adjudge  that  the  plaintiff  below  take  nothing  by  his  motion,  etc. 


As  to  power  of  an  attorney  after  jodgnMnt*  lee  BratkeU  t.  NoHom^  10 
Dec  179;  Heady. OervaU,  12  LL  577. 


PBENTIB  V.  GOMMONWEAHEH. 

[6  JUnwCPB,  097.] 

pBiviLaoB  IBOM  Abkbst. — Courte  do  not  notice  ex  ojido  the  privilege  granted 
legidatoTB,  exempting  them  from  arrest  and  senrioe  of  ciTil  procffai.  Ad- 
vantage most  be  taken  of  the  same  at  the  proper  time  and  in  the  proper 
way  or  it  wiU  be  deemed  waived. 

Adjoubhjed  case  from  the  superior  court  of  law  of  Henrico 
county.    The  opinion  states  the  case. 

8coU,  for  plaintiff. 

Bobertaon^  attorney-general,  for  the  conmionwealth. 

SuKKEBS,  J.  On  the  twenty-sixth  of  February,  1827,  the 
grand  jury  impaneled  before  the  hustings  court  of  the  city  of 
Bichmond,  presented  the  plaintiff  in  error,  by  the  name  and 
description  of  Henry  L.  Prentia,  of  the  legislature,  for  unlawful 
gaming  at  a  place  called  the  Profile  House,  in  the  said  city,  at 
a  game  played  with  cards  called  faro.  On  this  presentment  a 
summons  issued,  and  was  returned  by  the  sergeant,  "executed 
on  the  eighth  of  March,  1827."  At  the  March  term  of  the 
hustings  court  (twenty-ninth  of  the  month)  the  plaintiff  in 
error  was  called,  but  not  appearing,  judgment  was  entered 
against  him  for  twenty  dollars,  the  fine  imposed  by  law,  and 
the  costs  of  the  prosecution.    On  the  twenty-seventh  of  June, 
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1827,  he  presented  a  petition  to  the  hustings  court,  setting  out 
his  election  to  the  house  of  delegates  in  April,  1826,  his  at- 
tendance as  a  member  of  that  body  from  the  first  Monday  in 
December  following  until  the  adjournment  of  the  legislature  on 
the  ninth  of  March,  1827,  and  the  continuance  of  his  privilege 
whilst  returning  home,  a  distance  of  four  hundred  and  twenty 
miles,  alleging  his  exemption  from  all  process  and  arrest,  ex- 
cept for  treason,  felony  or  breach  of  the  peace  during  the  con- 
tinuance of  his  privilege;  that  by  operation  of  law  all  process 
and  other  proceedings  against  him  stood  suspended  for  the 
same  period;  that  the  proceedings  had  in  the  hustings  court 
were  in  violation  of  his  privilege  as  a  member  of  the  general 
assembly,  and  praying  that  a  writ  of  error  coram  vobis  might  be 
awarded  in  order  that  the  error  complained  of  might  be  cor- 
rected. On  consideration  by  the  hustings  court,  this  petition 
was  rejected  and  an  exception  taken,  making  it  part  of  the 
record.  On  the  tenth  of  July,  1827,  a  writ  of  error  was  allowed 
by  the  superior  court  of  law  of  Henrico  county  to  the  judgment 
of  the  hustings  court,  overruling  the  application  for  a  writ  of 
error  coram  vobis^  and  the  cause  coming  on  for  trial  in  that 
court,  by  consent  of  the  plaintiff  and  the  attorney  of  the  com- 
monweidth,  the  following  questions  were  adjourned  to  this 
court  for  its  decision : 

1.  Ought  the  said  writ  of  error  coram  vobia  to  have  been 
awarded  by  the  hustings  court,  according  to  the  petition  of  the 
plaintiff? 

2.  Ought  the  superior  court  of  law  to  reverse  either  or  both 
of  the  judgments  of  the  court  of  hustings  in  the  record  men- 
tioned, and  if  so,  what  further  proceedings  ought  to  be  had 
thereon? 

3.  Ought  the  writ  of  error  awarded  by  the  superior  court  of 
law  to  be  quashed  ? 

If  the  plaintiff  is  entitled  to  a  reversal  of  the  judgment  pro- 
nounced against  him  by  the  hustings  court,  we  have  no  doubt 
of  the  writ  of  error  coram  vobis  being  the  proper  remedy.  This 
brings  us  to  the  more  immediate  questions  submitted  to  our 
consideration. 

It  is  important  that  the  administration  of  the  government  be 
not  interrupted  or  delayed  by  the  embarrassments  arising  from 
the  private  affairs  of  those  who  are  called  into  public  service, 
and  we  have,  therefore,  examined  with  care  the  decisions  which 
have  been  made  giving  effect  to  exemptions  of  the  character 
now  claimed,  and  ascertaining  the  time  and  manner  in  which 
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saoh  exemptions  mast  be  insisted  on.  From  this  examination 
we  are  satisfied  that  the  courts  may  not  ex  officio  take  notice  of 
the  existence  of  the  privilege.  It  results  from  its  nature  and 
character  that  it  may  be  waived,  and  therefore  onght  to  be 
claimed  wheneyer  relied  on. 

The  judicial  history  of  this  question  does  not  furnish  an  exam- 
ple of  the  allowance  of  the  privilege,  but  upon  plea  or  upon 
motion,  tendered  or  made,  at  the  period  proper  for  the  consid- 
eration thereof,  by  the  court  whose  proceedings  are  sought  to  be 
abated  or  suspended.  It  is  not  an  incapacity  like  infancy  and 
coverture,  where  consent  can  not  give  jurisdiction,  and  where 
the  irregular  exercise  of  it  is  void  ab  iniiio.  It  is  urged,  with 
some  force,  that  the  same  embarrassments  may  be  produced  by 
requiring  a  member  to  allege  and  prove  his  privilege  during  its 
continuance,  that  would  result  from  the  trial  of  the  cause  in 
chief.  We  think  not.  The  proof  of  the  facts  upon  which  it 
rests  are  easy  of  attainment,  because  they  are  few,  and  may  be 
adduced,  as  well  in  the  absence,  as  in  the  presence  of  the  party; 
but  if  it  were  otherwise,  we  think  it  not  the  province  of  the 
courts  to  extend  the  law  of  privilege  beyond  the  limits  hereto* 
fore  prescribed  to  it  by  judicial  decisions,  which  the  legislature 
must  have  had  in  view  at  the  period  of  the  enactments  on  the 
subject,  and  which  are  una£Fected  by  any  of  the  provisions  of 
the  statute.  Upon  the  whole  matter,  we  are  of  opinion  that  the 
court  of  hustings  was  not  bound  to  take  notice  of  the  privilege 
of  the  plaintiff,  and  that  his  failure  to  claim  the  exemption  to 
which  it  entitled  him,  until  after  judgment,  was  a  waiver  thereof. 

Id  this  opinion,  BsooxBiiBBonaB,  Dadk  and  Field,  JJ.,  do 
not  concur. 

The  following  is  to  be  entered  as  the  judgment  of  the  court: 
This  court  is  of  opinion,  and  doth  decide,  that  the  writ  of 
error  coram  vobia  ought  not  to  have  been  awarded  by  the  hust- 
ings court,  on  the  petition  of  the  plaintiff,  which  is  ordered  to 
be  certified. 

Semple,  J.,  absent. 


Pbt^liob  or  Lboxslators. — ^Proyimons  ezemptmg  memben  of  the  le^aU- 
tare  from  arrest,  and  from  the  servioe  of  civil  prooesfl^  while  in  attendance  ai 
the  seat  of  government  daring  sessionB  of  the  legislatare,  are  found  in  nearly 
all  the  state  constitations,  and  in  many  of  the  states  thia  privilege  is  extended 
to  members  while  traveling  to  and  from  the  place  where  the  legielatnre  is 
held:  Alabama  Const,  art  FV,  sec.  14;  Arkansas  Ck>nst,  art  V,  sec.  12; 
Michigan  Const,  art.  IV.,  sec.  7;  Missonri  Const,  art  IV,  sec  16;  Blissia- 
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sippi  CoDst.,  art  IV,  aec.  19;  Kebxaskft  Const.,  art  XI,  ieo.  16;  California 
Const »  art  IV,  seo.  11.  These  exemptions  are  also  extended  to  membem  of 
Congress  by  the  oonstitntion  of  the  United  States,  art.  I,  sec  6.  The  privi* 
leges  so  seoored,  protect  legislators  from  arrest  by  capias,  as  well  as  from  the 
service  of  dvil  process,  emdo^  morando  et  redeundo.  The  exemptions  men- 
tioned were  secured  to  members  of  the  English  parliament  at  an  early  date^ 
not  only  protecting  them  from  arrest  and  from  the  service  of  civil  process, 
bat  absolutely  prohibiting  the  institution  of  a  suit  against  a  member  during 
the  continuanoe  of  the  privilege:  See  opinion  of  Erskine,  J.,  in  CasMy  ▼• 
Steuart,  2  Man.  &  G.  437;  S.  C,  40  Eng.  Com.  Law,  680.  The  stringency 
of  this  rule  was  modified,  however,  by  the  statutes  of  12  and  13  W.  ni,  o. 
3,  which  allowed  suit  to  be  commenced  against  members  of  parliament,  not- 
withstanding they  were  actually  engaged  in  the  service  of  the  public;  but  pro- 
viding that  nothing  further  should  be  done  in  the  suit  until  the  privilege 
ceased:  Camdy  v.  Steuart,  supra. 

This  doctrine  of  privilege  is  not  peculiar  to  the  common  law  of  England, 
however,  nor  does  the  same  exist  only  when  secured  by  constitutional  or 
legislative  provisiona;  but  it  is  insepankbly  connected  with  the  fundamental 
maxim  in  all  free  governments,  that  where  the  public  exigency  renders  it 
necessary  for  the  common  preservation,  private  right  shall  yield  to  publio 
good.  These  privileges  are  granted  that  the  administration  of  the  affidrs  of 
the  government  may  not  be  interrupted  or  damaged  by  circumstances  arising 
from  the  private  affiurs  of  those  who  are  called  into  the  public  service,  and 
as  a  necessary  consequence  of  this  principle,  it  belongs  to  every  body,  con- 
stitutionally assembled  for  legislative  purposes.  Although  the  right  of  legis- 
lators to  these  exemptions  is  unquestionable,  yet  this  right  is  personal  to 
each  member,  and  must  be  asserted  at  the  proper  time,  and  in  the  i>roper 
manner,  or  it  will  be  considered  as  waived.  The  rule,  as  stated  in  the  prin- 
cipal case,  ''that  courts  do  not  ex  officio  notice  the  existence  of  the  privilege" 
granted  to  members  of  the  legiriature  is  undoubtedly  correct  and  weU  sus- 
tained by  authority:  Holiday  v.  PiU,  2  Strange,  985;  McPhers  v.  Nemith,  8 
Oratt  241;  Lyell  v.  Goodwin^  4  McLean,  29;  Oyer's  Lessee  v.  Irwin^  4  DaU. 
107;  Chase  v.  Fisk^  16  Me.  136.  Oyer's  Lessee  v.  Irwm^  was  an  action  of  eject- 
ment in  which  the  defendant,  by  his  attorney,  confessed  judgment,  and  on  mo- 
tion to  set  the  same  aside,  on  the  ground  that  at  the  time  the  judgment  was 
entered,  the  defendant  was  a  member  of  the  general  assembly  and  privileged 
from  the  necessity  of  attending  to  his  private  suits,  the  court  said :  "  A  mem- 
ber of  the  general  assembly  is  undoubtedly  privileged  from  arrest  summons, 
citation,  or  other  civil  process,  during  his  attendance  on  the  public  business 
confided  to  him.  And  we  think  that  upon  principle  his  suits  can  not  be 
forced  to  a  trial  and  decision  while  the  session  of  the  legislature  continues. 
But  every  privileged  person  must,  at  a  proper  time  and  in  a  proper  manner, 
claim  the  benefit  of  his  privilege.  The  judges  are  not  bound  to  notice  a  right 
of  privilege,  nor  to  grant  it  without  a  claim.  In  the  present  instance^ 
neither  the  defendant  nor  his  attorney  suggested  the  privilege  as  an  objection 
to  the  trial  of  the  cause;  and  this  amounts  to  a  waiver,  by  which  the  |Murty  is 
forever  concluded."  In  McPherson  v.  NesmUK,  3  Gratt  241,  on  a  motion  to 
•et  aside  a  judf^ent  entered  against  the  defendant,  on  the  ground  that  ha 
was  a  member  of  the  legislature  at  the  time  he  was  served  with  the  summons 
in  the  case.  Baldwin,  J.,  states  the  rule  with  his  usual  accuracy.  He  says: 
' '  In  the  present  caae  it  appears  that  the  defendant  in  the  action  was  privileged 
asva  member  of  the  legislature  at  the  time  of  the  issuing  of  the  writ  and  tho 

service  thereof  upon  him,  and  continued  so  privileged  until  after  the  office* 
Ax.  Dko.  Yol.  XVI^M 
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jadgmenft  wm  vmdmed,  bat  not  at  the  next  eniming  term,  when  he  mored 
the  ooort  to  oorreot  the  proceeding;  in  the  office,  and  remand  the  canae  to  the 
nilee.  It  can  not  be  doabted  that  the  arrest  or  eenrioe  of  the  prooeea,  and 
the  conaeqnent  proceedings  in  the  office,  were  illegal,  and  that  the  defend- 
ant had  a  right  to  object  to  them  as  a  violation  of  hia  privilege;  and  the  only 
qnestion  ia  whether  he  haa  done  so  at  a  proper  time  and  in  a  proper  manner. 
The  defendant  coold  at  no  time  have  pleaded  hia  privilege  in  abatement  of 
the  writ,  becanae  the  protection  given  by  the  statnte  ia  not  against  being 
saed,  but  againat  being  arrested  or  served  with  process.  He  was  not  in  ao- 
toal  custody,  bail  not  having  been  reqnired,  and  of  coarse  a  motion  to  dis- 
ohaige  him  from  confinement  woold  not  have  been  appropriate.  He  had  no 
defense  in  bar  or  abatement  of  the  action,  and  if  he  had  pleaded  hia  privilege 
at  the  roles,  the  sabstanoe  of  his  plea  woold  have  been  a  mere  objection  to 
the  regolarity  of  the  proceedings  there,  to  wit»  that  he  had  been  imlawfoUy 
arrested,  and  the  clerk  coold  not  lawf oily  make  that  arrest  the  foondation  oif 
an  office-judgment;  nor  was  it  competent  for  the  clerk  to  vacate  the  service 
of  the  writ  and  award  new  process  in  the  action.  Bot  the  coort  had  foil 
power  over  the  whole  sobject^  being  aothorised  by  the  aeventy-seventh  sec- 
tion of  the  act  regulating  proceedings  in  civil  soits,  1  Bev.  Code,  606^  to 
control  and  correct,  on  motion,  all  proceedings  in  the  office  daring  the  pre- 
ceding vacation,  and  make  any  proper  order  oonceming  the  same;  and  the 
court  erred  in  refosing  to  exercise  that  power,  aa  stated  in  the  bill  of  ejccep- 
tions." 

There  seems  to  be  some  uncertainty,  as  to  the  proper  manner  for  a  person 
to  avail  himself  of  the  privileges  mentioned,  but  all  the  authorities  agree  that 
it  may  be  by  motion  to  qoash  the  writ,  or  to  set  aside  the  prooeedingB  taken, 
while  the  exemptions  exist:  Holiday  v.  PUt,  2  Strange,  ^H;  LyeU  v.  Good- 
win, 4  McLean,  29;  ChoBt  v.  Fiak,  16  Me.  135.  The  latter  case  waa  an  action 
on  a  bond,  doress  being  pleaded  aa  a  defense.  It  appeared  that  an  officer, 
having  an  execution  against  Fish,  in  which  he  was  commanded  to  arrest  his 
body,  arrested  fi^sh,  who  waa  at  the  time  a  senator  of  the  state  of  Maine. 
Fish,  instead  of  claiming  his  privilege,  went  to  jail,  and  was  released  on  giv- 
ing the  bond  in  suil  Weston,  0.  J.,  in  delivering  the  opinion  of  the  oourti 
-that  the  bond  was  not  void  for  duress,  said:  "  If  he  waa  entitled  to  the  im- 
munity claimed,  there  are  legal  modes,  l^  which  his  privilege  might  be  vin- 
dicated. It  might  have  been  done  by  order  of  a  coort  of  competent  joiisdio- 
tion,  or  by  a  judge  on  habeas  corpus,  and  possibly  under  the  authority  of  the 
body,  of  which  he  was  a  member:"  See  Waahbum  v.  Phdps,  24  Vl  500, 
where  it  was  held  that  giving  bail  waa  not  a  waiver  of  the  privilege  from 

OvrrcEBS  arb  Bound  to  execute  write  although  the  persons  agsinst  whooa 
they  are  directed,  are  privileged  from  arrest,  and  an  officer  who  note  in  accord- 
ance with  his  precept  is  not  a  trespasser  although  the  party  arrested  is  privi- 
leged: CarU  V.  DeludeTnier,  13  Me.  363;  TarUon  v.  /fifter,  Doog.  671;  Sperrf 
V.  Willard,  1  Wend.  32;  Seeor  v.  BeU,  18  Johns.  52;  Chase  v.  /WA,  16  Me. 
132.  In  Bay  v.  Hogeboom,  12  Johns.  422,  it  was  held,  that  althoogh  an 
officer  waa  not  bound  to  teke  notice  of  the  privilege  of  the  party,  yrt  it  was 
a  good  defense  in  an  action  for  an  escape^  that  the  latter  waa  privileged,  and, 
therefore,  the  plaintiff  having  no  right  to  arrest,  had  suffered  no  injury  or 
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taoAnn,  sabn^gation  of,  to  wif^  of  cnditon^  lOCL 

Lboiblaiob^  privilege  of,  from  arrest^  78i» 

privilege  o(  from  aerrioe  of  civil  ^ii  niinai^  78S» 

privilege  o^  is  pereonal  and  mnat  be  dahned,  780^  78iL 
lumB  ST  Pabol,  irrevocable^  when,  802. 

proteetsthe  licenaee  till  revoked,  SOL 

to  erect  boi1ding>i,  002. 

to  flood  land,  002. 

to  lay  conduit  pipea^  002. 

to  link  oO  weDa,  002. 

lfA»iiiin>  WomBr,  statateo  validating  deeds  of;  618L 
HoKTaAaB,  oontribation  to  payment  o^  when  enloned,  141, 14& 
HoBTOAOOB,  not  entitled  to  require  otfaets  to  oontribsto  to  Iha 

mortgage,  142. 
MbTBBB,  obligation  o^  to  sapport  her  children,  661* 

Kavioablb  Bitbb8»  boandaries  of  landa  fronting  on,  401; 

what  are,  391. 
VmoE,  of  diisolntion  of  partoenhip^  what  snfBrfant^  47& 

by  reoitala  in  conveyances^  764. 

by  recitals  in  patents,  704. 
KvnAVCBi  ordinance  of  municipality  declaring  a  thing  to  ba  %  IfL 

QBDiNAiiCBy  of  mnnioipality,  effect  o^  19L 

of  municipality,  power  to  declare  nnisanoe  by,  19C 
of  municipality,  territory  effected  by,  192i 

Pabol  LiCBirai;  injunction  to  enfore,  001 

must  be  specially  pleaded,  001 

protects  licensee  till  revoked,  504. 

when  revocation  of,  will  not  be  permitted,  002. 
Patvbmt,  is  due  on  demand,  when  no  time  is  specified,  487. 
PouoT  ov  iHflUBANCB,  application  for  insoranoe,  when  a  part  oi;  468^  dTL 

misdescription  of  property  in,  463. 

representations  in,  defined  and  its  effect,  461 
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Pouor  ow  IxBUBAVOB,  wftmnty  in,  defined  and  iti  effeet^  461 

wanmnty  in,  mut  appear  by  exprees  tenna,  464 
PoBsnsioir,  of  eeihU  que  tMe,  when  notice  of  a  tnut^  512. 
P&BSCJMFnoN,  in  favor  of  the  authority  of  an  attorney,  M 
Priviliob,  of  legialatoTB,  history  o^  784,  786» 

of  legifllatoTB,  nature  of,  785. 

of  legialatora,  what  ie  waiver  of,  785. 
Pboobsb,  aervioe  of,  obtained  by  decoying  defendant  into  fba  iMt  or  ooonty 

will  be  vacated,  723^ 
PBOMI880BT  NoTB,  reqniflitea  o(  433. 
Ppbchabu,  by  tniatee  at  hia  own  sale,  616. 

by  tmatee  at  hia  own  aale  may  be  vacated,  616. 
PuBOBASSBS^  of  mortgaged  land,  oontribntion  by  to  diachaige  id^  wImb  «» 
forced,  141,  143. 

lUcxTALS,  in  deeda  when  they  operate  aa  eatoppela^  764b 

in  patenta  when  they  operate  aa  eatoppela,  764. 
RsPAiBS,  liability  of  co-tenant  for,  443. 

liability  of  landlord  for,  442. 
RKPBX8sin*ATiON,  faLuty  of,  effect  on  inaoranoe^  468L 
Rbxbospbohvb  Statutes,  when  conatitationa],  61& 
BsvooATiON,  of  licenae  by  parol,  602. 

of  licenae  to  erect  bnildingi,  502. 

of  licenae  to  flood  land,  502. 

of  licenae  to  lay  conduit  pipee,  502. 

of  licenae  to  aink  oil  wella,  502. 

SxpABATB  Pbopbrtt,  gifta  from  the  govenrnMnt^  166. 
Sbxbdt,  how  to  procure  indemnity  before  proceedini^  662. 

when  entitled  to  indemnity  before  proceedings  65L 
Staksholdxb,  when  liable  for  paying  money  to  winner  of  bet  on  olootioOt  666L 
Stats,  coata  against  not  recoverable,  407. 
Statcts  or  Frauds,  complaint  need  not  ahow  that  oontraol  was  in  wMag^ 

14a 

Statutbb,  reviving  right  to  preaent  claim  againat  the  estate  of  dooid«%  7181 
SnuBRS  AXTD  HiOHWATB,  grant  of  landa  bounded  1^,  46SL 
SuBBOOATiON,  of  legatcca  to  righta  of  creditora,  106. 

Taxation,  exemption  from,  when  a  contract,  51. 
Trustxb,  purchase  of  truat  property  by,  616. 

purchaae  of  trust  property  by  may  be  ratified,  616^ 

vacating  purchase  of  trust  property  by,  616. 

who  may  question  the  acts  of,  617. 

Undus  Imtluxnci,  over  testator,  what  is,  257,  263^ 
United  States,  costs  against  not  recoverable,  407. 

Vendor,  when  in  default  for  not  conveying,  427. 

Waoer  on  BuBcnoN,  money  paid  to  winner,  when  may  bo  reeoforad  boe^ 
66& 
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Wazteb,  by  innirer  of  defense  arising  from  misdeseription  of  ptoperiy^ 

by  l^giiiUtor  of  his  privilege,  whet  Is,  786. 
Wabbabtt  always  deemed  material  in  policy  of  inannoMb  488L 

definition  of  as  used  in  Ikw  of  insmanoe^  463. 

dutingnished  from  representatiop,  464 

most  be  in  express  tenns,  464. 
Will,  illicit  zelations  between  testator  and  legatee,  263L 

importonity,  what  invalidates,  257,  263. 

Inflneiwie  gained  over  testator  by  kindneas  and  aflsotki, 

inflnence,  what  required  to  invalidate^  261. 

interpcasiop  and  persoasioQ  will  not  invalidate^  287* 

mdne  jnflneiwi,  what  is*  267,  263. 
Wbb;  de  rqpatrUiame/aidmda,  effioe  oC;  4AlL 
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ABANDONMENT. 
See  Auxomr,  6,  7. 


1.  DmonvB  AaaawjMDmtEsr  or  Djexd  bt  a  Mahrtmd  Wokav.— Where 
it  doee  not  eppear  from  the  certificate  of  ackDowledgment  of  m  deed  hy 
m  mamed  woman  that  the  contents  of  the  deed  weie  made  known  to 
her  by  the  officer  taking  the  acknowledgment,  or  that  ahe  did  in  faot 
know  them,  her  acknowledgment  is  incurably  defeotive,  and  does  not 
bar  her  dower.    Bamet  v.  Bamei,  610. 

8.  Aoi8  Passkd  to  Curb  Dbfboib  in  Aokvowledomknt  of  deeds  l^  mar- 
ried women  are  constitational;  bat  saoh  acta  do  not  a£bct  jndgmenti 
rendered  prior  to  their  passage.    Id. 

3b  Pabol  Evidbhob  is  Inadmibsiblb  to  Sutfly  Bbfbois  in  a  certiiicate  ot 
acknowledgment,  except  in  cases  of  frand,  coUnsion,  or  fdgery.    Id, 

4b  A  CBBTmoATB  OT  AcKNowLEDOMBiTT  of  a  release  by  a  hnsban^  and 
wife,  omitting  to  state  that  the  wife  was  separately  eTamined,  is  made 
good  by  the  act  of  the  third  of  April,  1826^  which  is  constitationaL 
TcUe  ▼.  8tcoWoo9,  646. 

ACTIONS. 

fiiPABATB  Sxnrs  ON  A  Shbbiiv's  Bond  must  be  brought  by  the  individuals 
injured,  except  where  they  were  parties  to  the  origmal  suit  or  claimed 
under  them.  One  can  not  sue  for  the  benefit  of  another  in  whoee  process 
he  had  no  interest*    Lynch  v.  CommontoeaftA,  682. 

See  OoBPOBAnoNB,  10;  Husband  and  Win,  2;  8^  4b 

ADULTERY. 
See  Obiminal  Law,  4b 

ADVERSE  POSSESSION. 
See  Obants,  3,  4;  Notion  8. 

AGENCY. 

Aobbt,  ExBoonoN  ov  Dbbd  bt. — No  particular  form  of  words  is  neoessar;y 
for  an  agent  to  bind  his  principal,  provided  it  appears  from  the  instru* 
ment  that  he  intended  it  as  the  act  of  his  principal  Where  this  intent 
appears^  the  signature  may  be  *'  A,  as  agent  of  B."    MagiU  t.  Huudale^ 

7a 

See  CobpObations,  21,  22;  SHipnNa,  7. 
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ALIMONT. 

I.   GouBTS  09  Equitt  have  jnriidiction  of  oaaw  of  alimony.    Bkamt  t. 

Bhame,  597. 
*  2.  Alimont  will  bb  Allowbd  in  cases  where  the  defendant  has  inflicted 
personal  violenoe,  endangering  life,  health  or  limb,  or  where  he  haa 
nsed  words  of  menace,  importing  aotnal  danger  of  bodily  hann.    Id, 

3b  Aldioht  will  kot  bb  Gramted  for  what  merely  woonds  the  mental 
feelings,  unless  accompanied  with  bodily  injury,  actoal  or  menaced;  nor 
will  it  be  granted  where  the  complainant  has  indulged  in  recriminatioB 
or  retaliation,  or  porpoeely  provoked  the  defendant.   Id, 

4.  Lboal  Cruelty. — Harshness  of  temper,  petolanoe  of  manner,  radeneas 
of  langoage,  a  want  of  civil  attention  and  accommodation,  and  even  occa- 
sional sallies  of  passion,  unless-  they  threaten  bodily  harm,  do  not  oon« 
stitute  legal  cruelty.    I<L 

fi.  RiSTmTTioN  TO  Conjugal  Eights. — ^In  England,  courts  of  equity  will, 
in  proper  cases,  decree  restitution  to  conjugal  rights,  and  enforce  their 
decrees;  but  it  seems  that  courts  of  equity  in  this  state  do  not  poasess 
any  such  power.    Id, 

%,  Actual  Dbbbbtion  ob  Abakdonmbnt  of  the  wife  by  the  husband,  is,  in 
England,  a  good  ground  for  restitution,  but  not  for  alimony;  in  this 
country,  contrary  to  the  English  rule,  it  seems  such  desertion  would  be 
a  good  ground  for  alimony.    Id, 

7,  Wbdsbb  thb  Departxtbb  ov  thb  Wob  is  Voluntart,  she  is  not  enti- 

tled to  alimony.    Id, 

8,  Dbcbbb  vor  Restitution  to  conjugal  rights  can  only  be  made  on  a  bOl 

brought  for  that  purpose,  and  such  decree  must  not  be  in  the  alternative. 
Id. 

9,  The  Jurisdiction  ot  Courts  or  Equitt  in  this  country  is  confined  to 

allowing  alimony,  and  to  the  granting  of  orders  necessary  to  the  enforce- 
ment of  such  a  decree,  and  the  alimony  is  usually  allowed  until  the  hua> 
band  agrees  to  take  back  the  wife  and  treat  her  properly.    Id, 

AMENDMENTS. 

What  abb  Allowed  as. — ^Amendments  are  not  allowed  so  as  to  entirely 
change  the  cause  of  action  set  forth  in  the  plaintiff's  original  complaintt 
BaU  V.  CJq/Itn,  407. 

See  Divorce,  2;  Executions,  9,  10,  11. 

ARBITRATION  AND  AWARD. 

The  Award  ot  Arbiteators  under  a  Common  Law  Submibbion,  detavmiB* 

ing  a  boundary  line,  is  conclusive  between  the  parties,  and  a  oonit  of 

equity  will  compel  a  specific  execution  of  such  award.    Dwri»  v.  Hettmni^ 

fi37. 

See  SPEcmo  Perbormano^  2,  8. 

ARREST. 

Frxvileoe  vrom  Arrest. — Courts  do  not  notice  ex  officio  the  privily  granted 
legislators,  exempting  them  from  arrest  and  service  of  dvil  prooess.  Ad* 
vantage  must  be  taken  of  the  same  at  the  proper  time  and  in  the  proper 
Way,  or  it  will  be  deemed  waived.     PrentU  v.  ComnumweaUhf  782. 
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ASSIQNMENT. 
A]rAfl8Eomi]sBoT7Ni>t>7theaotoof  hiBMsignor.    SffnUhv.  IVdmo,  617. 
See  MoBTOAOE8»  16,  16^  17,  18,  19,  20,  21,  22,  23. 

ATTACHMENT. 

Attaghhto  Goods  PsxvionaLT  Attached.— Where  en  officer  does  not  reteia 
poaeenion  of  the  goode  attached  by  him,  his  lien  will  not  be  preeeired 
against  an  attachment  by  another  officer.     Bagley  ▼.  White,  863. 

See  Estoppel,  4;  Mobtoaoes,  4. 

ATTOENEY  AND  CLIENT. 

L  Ax  ATTORNxr  has  so  Power  to  Appear  and  act  by  virtae  of  hie  license 
alone.  He  must  be  employed  by  the  party  for  whom  he  appears,  or  by 
some  one  authorised  to  represent  such  party.    AfcAlexander  v.  Wright,  93. 

2.  Warramts  op  Attorksy  were  formerly  given  in  open  coort.    Afterwards 

a  writing  en  pais,  or  even  a  parol  anthority  became  sufficient.  The  law 
exacting  such  warrants  is  not  obsolete,  though  their  production  is  rarely 
required.    Id. 

3.  Lack  op  Warrant  op  Attorksy,  in  the  record,  was  formerly  cause  for 

the  reversal  of  the  judgment    Id, 

4.  QuBBnoNiKo  Authority  to  Brimo  ait  Action. — A  party  may  require  the 

attorney  of  his  adversary  to  produce  his  warrant  of  attorney,  by  showing 
that  his  rights  will  otherwise  be  jeopardized,  and  himself  brought  into 
litigation,  without  the  consent  of  the  man  who  stands  on  the  record  as 
his  adversary.  The  authority  of  an  attorney  should  not  be  capriciously 
demanded;  and,  if  so  demanded,  the  court  will  not  order  it  to  be  pro- 
duced.    Id, 

6.  A  Warrant  op  Attorney  to  authorise  the  appearance  of  a  defendant  by 

an  attorney  is  not  required  in  Maryland.     Henek  v.  Todhunter,  300. 
6b  Appearance  icay  be  in  Propria  Persona  or  by  Attorney.— The  entry 
of  appearance  by  an  attorney  is  presumed  to  be  done  by  authority;  and 
whatever  is  done  in  the  progress  of  the  cause  by  such  attorney,  binds 
the  defendant.    Id. 

7.  Striking  out  Appearance. — ^Where  an  attorney  of  record  applies  for  per- 

mission to  have  his  appearance  stricken  out,  and  the  same  is  ordered,  the 
presumption  is  that  it  was  done  by  authority  of  the  client.  And  the 
latter  will  not  be  entitled  to  a  continuance,  but  will  suffer  a  default  if  he 
does  not  answer  anew,  according  to  an  order  previously  made,  allowing 
the  defendant  to  withdraw  his  plea.    Id, 

8L  An  Attorney  can  not  CoiiPROMiSB  a  suit  by  which  land  shall  be  taken 
instead  of  money;  he  has  authority  to  do  those  things  only  which  pertain 
to  the  conduct  of  the  suit.     Huston  v.  Mitchell,  608. 

9L  Ar  Attorney's  Authority  in  Pennsylvania  is  more  extensive  than  in 
other  places.  His  directions  to  the  sheriff,  in  regard  to  the  mode  and 
times  of  sale  under  an  execution,  are  a  justification  to  the  sheriff^  and  are 
binding  on  the  plaintiff.     Lynch  v.  Commonwealth,  682. 

IOl  An  Attorney  is  not  Tjabt.r  where  he  acts  honestly,  and  in  a  way  he 
thought  was  for  the  best  interest  of  his  client.    Id, 

U.  Contracts  between  Attorney  and  Client.— The  law  will  not  permit 
an  attorney  to  take  advantage  of  his  relations  with  his  «iient  to  make  a 
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oontnct  in  reference  to  property  in  litigation  to  the  latter^s  dindvintigeb 

MUe»  Y.  Ervin,  623. 
12.  An  Attobnst  and  his  Olunt  are  not  nnder  any  legal  diaabilitiet  to  oon- 

traot  with  each  other;  but  the  attorney  most  show  that  he  has  not  naed 

hia  influence  over  hia  client  to  hia  prejadioe,  and  that  he  haa  paid  a  full 

and  fair  price.  Id, 
18.  Attobnxt  at  Law— Powxb  to  Bind  Cuent  Avtbb  Judokxnt.— An 

attorney  haa  no  power  to  receive  in  aatisfaction  of  hia  client's  JndgiMnt  a 

bond  from  the  judgment-debtor.    Smock  v.  Dade^  780. 

BAILMElin?. 

Bahu  vor  BsBMf  Butt  or.— A  person  who  pastures  cattle  lor  hiro  mnl 
keep  his  ground  properly  inclosed.    Cecil  ▼.  Preuchf  171* 

SeePLXDOBS. 

BANKS. 
See  Ck>BPOBATiONB,  5. 

BONA  FIDE  PUBCHASEBS. 

L  A  SuB-PUBCHAgKB,  in  whole  or  in  part^  of  an  equity,  will  be  pioteeted 
from  the  acts  of  the  original  vendor  and  vendee,  and  may  have  a  spe- 
cific execution  if  he  can  show  a  complete  equity  against  his  imnwdiate 
vendor,  and  also  against  the  holder  of  the  lei^al  title.  Hendermm  v. 
PickeU*s  Heirs,  190. 

S  Pabties. — ^In  a  suit  by  a  sub-purchaser  for  specific  perfonnanoe,  the  in- 
termediate vendors  through  whom  he  has  acquired  his  equity  are  gen- 
erally necessary  partiea     Id, 

3b  A  DxGBXB  IN  A  Suit  bt  a  Sub-fubghasbb  against  the  intermediate 
vendors  and  the  holder  of  a  legal  title  for  a  specific  performance  of  a 
contract  of  sale,  is  conclusive  on  all  the  parties;  and  hence^  to  entitle 
him  to  such  decree,  he  must  establish  a  valid  equity  against  eaish.   Id. 

4.  A  Sub-fubchaseb,  waiving  his  claim  for  specific  performance^  and  suing 
for  compensation  for  improvements  made,  should  bring  in  the  same  par- 
ties, and  establish  the  same  equities  as  if  he  were  seeking  a  apedfio  per- 
formance.   Id. 

ft.  A  Pubchasbb  pendsntb  utx  is  concluded  by  the  decree  made  in  the 
case.    Id, 

9.  A  Bona  Fidb  Pubchaseb  of  the  leg4  title  is  not  afifocted  by  a  secret 
trust,  of  which  he  has  not  direct,  express  and  positive  notice.  SeoU  v. 
OaUagher,  508. 

BONDS. 

L  FoBVETTUBB  ov  Bail  Bond. — ^The  non-appearance  of  the  debtor  until  the 
fourth  day  of  the  term  appointed  for  hearing  his  petition,  will  not  alone 
work  a  forfeiture  of  his  bail  bond,  his  counsel  being  present  and  procur- 
ing a  continuance  from  day  to  day.    Sheets  v.  ffmdt,  488. 

2.  Thb  Relationship  SuBSurriNO  bxtwben  thx  Joint  Obuoobs  of  a  bond 
is  a  matter  wholly  extraneous  to  the  written  contract^  and  parol  evidence 
is  therefore  admissible  to  prove  it.    Smith  v.  TVmio,  617. 

3b  On  thb  Bbxach  op  the  Condition  of  a  bond,  the  penalty  becomes  a 
debt  by  specialty.     McDowell  v.  Caldwell,  636. 
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L  OoNDiTioKAL  bond,  before  condition  broken,  is  not  a  present  debt  or  de- 
numd  provable  against  an  intestate's  estate.    Jones  v.  Cooper,  678. 

5.  Bond  Giybn  to  Indemztdt  a  surety  on  gnardian's  bond,  and  to  save  him 

harmless  therefrom,  can  not  be  allowed  against  the  estate  of  the  deceased 
obligor,  without  its  being  shown  how  such  surety  has  been  damnified. 
Id. 

6.  Ck>irDinoir  ot  such  Bond  ot  iNDKicNirr  is  not  broken  until  the  surety 

has  actually  paid  the  money,  or  has  at  least  been  sued  on  the  original 
bond,  and  such  surety  is  not  damnified  by  the  mere  failure  of  the  guardian 
to  pay  over  money  of  his  ward  in  his  hands.    Id, 

7.  Baxach  of  ant  Substantiyb  Pabt  of  the  conditions  of  a  bond  works  a 

forfeiture  of  the  bond  at  law.    Id, 

8.  Bond  Conditionsd  to  Account  ''when  thereto  requested,**  constitutes 

the  request  a  part  of  the  condition,  and  in  assigning  a  breach,  such  re- 
quest must  be  averred,  and  the  time  and  place  specified.    Id* 

9.  Aybbmsnt  that  thx  Intbstatb  did  not  Account  "when  thereto  re- 

quired," is  insufficient,  where  the  request  is  parcel  of  the  condition.    Id, 

10.  FoBixiTUKB  or  Intestate's  Bond. — Where  a  surety  on  a  deceased 
gnardian's  bond,  who  has  taken  a  bond  of  indemnity,  is  damnified  after 
the  commission  upon  the  estate  of  the  decedent  is  closed,  the  personal 
representative  is  still  liable  if  any  of  the  estate  remains  in  his  hands  un- 
disputed,  after  paying  all  the  debts  allowed  under  the  commission.  Id, 

11.  SuPXBSEDSAS  Bond.— The  penalty  of  such  a  bond  is  fixed  by  the  judge 
granting  it.    Smock  v.  Dade,  780. 

See  AonoNS;  Evidxncb,  10;  Guakdian  and  Wabd,  6;  Intuubt,  li 

BOOKS  OF  ACCOUKT. 
See  EviDENCi^  11. 

BOUNDAKIES. 
L  Bou2a)ABT.— A  line  marked  part  of  the  distance,  must  be  followed  in  the 
same  direction  for  the  whole  distance,  unless  there  is  some  marked  cor- 
ner to  divert  it.     Thomberry  v.  CkurehiU,  125. 
2.  When  MATtg^i^  Cobnea  Trees  can  not  be  found,  the  point  where  the 

lines  intersect  is  treated  as  the  comer.    Id, 
8.  Thx  Obdeb  ot  the  Cornbbs  in  a  certificate  of  survey  is  of  no  importi> 
ance  in  determining  a  question  of  boundary,    /d. 

See  Abbitbation  and  Awabd. 

CHECKa 
See  Nbootiablb  Instbumentb,  10^  11. 

COMMON  CAKRIEBS. 

1.  Dkuvebt  ov  Goods  to  a  carrier,  by  leaving  them  on  the  dook  near  his 

boat^  according  to  the  usual  custom,  will  not  render  him  liable,  unless 
accompanied  by  express  notice.    Packard  v.  Oetman,  475. 

2.  Cake  ob  Tboveb  will  Lib  against  carrier  for  the  non-delivery  of  good% 

but  to  maintain  trover  a  conversion  must  be  proved.    Id, 
8.  Demand  and  Refusal  are  prima/aeie  evidence  of  a  conversiin,  but  may 
be  rebutted  by  other  evidence.    Id, 
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i.  Cabbibb  IB  NOT  LiABLB  for  eoDTenion  wheio  goocU  left  OH  the  dookwitk 
oat  notioe  to  him  are  lost,  and  are  sot  shown  to  hsve  eome  to  hia  aetoal 
poneision.    Id, 

CONFLICT  OP  LAT^'a 

1.  Pabtnebb,  TfTAWTiTTT  OF. — ^The  liability  of  partners  on  a  oontract  entered 

into  with  a  third  person,  is  governed  by  the  lex  lod  cowtradius^    Baldwm 
Y.  Oray,  169. 

2.  Iksoltemt's  CoNYXTAiTCE. — A  oonveyanoe  made  by  a  citizen  of  Looiaiana, 

who  is  insolvent,  is  %'oid  in  that  state,  although  valid  by  the  laws  of 
Kew  York,  where  the  same  was  executed.  Thorn  v.  Morgan,  173. 
8.  Ck)KTBACTa  ICADB  IN  OTBEB  C0UNTRIB8  must  generally  be  enforced  accord- 
ing to  the  principles  which  govern  the  contracts  in  the  places  where  they 
were  entered  into;  but  no  nation  or  state  will  to  its  own  injury  enforce 
such  contracts,  nor  will  it  enforce  them  when  they  are  prohibited  by  the 
provisions  of  its  positive  laws.    Saul  v.  HU  CrtdUor*,  212. 

4.  Iv  ALL  Mattebs  of  I>oubt  concerning  which  law  ought  to  prevail,  the 

court  which  decides  will  prefer  the  laws  of  its  own  country.    Id. 

6.  If  a  HnsBAH d  and  Wifb  Bxkovb  after  their  marriage,  their  subaequent 
acquisitions  will,  in  the  absence  of  an  agreement  to  the  contrary,  be  con- 
trolled and  distributed  by  and  under  the  laws  of  the  country  into  which 
they  thus  removed.     Id, 

&  A  OoiiiTRACT  BBTWEBN  HcTSBAKD  AMD  WiFi^  made  in  Louisiana^  and  valid 
by  its  laws,  wiU  be  enforced  in  Pennsylvania  against  the  husband's  ex« 
ecntors.    Dougherty  v.  Snyder,  620. 

CONSIDBBATION. 

1.  FoBBBABAHGB  TO  SuB  is  a  Sufficient  consideration  to  support  a  promise  to 

pay  the  debt  of  another.     King  v.  UpUm^  266. 

2.  Thb  Cohbzdbbation  for  the  payment  of  the  debt  of  another  need  not  be 

expressed  in  writing.    Id* 

5.  CoaiPBOMiBi  Of  A  Doubtful  Biqbt  is  sufficient  oooiidsimtuMi  to  support 

an  agreement    Chahocn  v.  HoUenbaeh. 

See  E<n>EVGi^  1. 

CONSTITUTIONAL  LAW. 

1.  DxBrs  OF  Dbcbdbnt.— The  power  of  the  legislature  to  provide  for  the  sde 

of  the  property  of  a  decedent  to  pay  his  debts  is  unquestioiiaUe.    KMg 
V.  ChUwood,  14a 

2.  Spbcx&l  Acts  authorizing  the  sale  of  the  lands  of  infant  heirs  to  pay  the 

debts  of  their  ancestor,  are  unoonstitntionaL    Id, 

8.  A  Nbw  CoKSiiTUTioir  does  not|  it  seems,  superMde  the  prior  oonstitiitioi: 
until  put  in  operation  by  the  legislature.  CueifUu  v.  Xoniftona  /ml  Co., 
199. 

4.  Ebtbobpbctxvb  Statutb  Bbvivino  Babr.ii>  CLAUfS.— a  statute  author- 
izing a  probate  court  to  renew  a  commission  for  the  allowance  of  claims 
upon  the  estate  of  a  deceased  person,  after  the  dose  of  such  commissioo 
and  the  expiration  of  the  time  limited  by  the  general  law  for  its  renewal 
is  retrospective,  disturbs  vested  rights  and  revives  rights  which  have 
been  extinguished,  and  is,  therefore,   unbonstitutional.     Bro^fvrd  t. 

Brooks,  715. 

See  Acknowlkdombnt,  2,  4. 
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OONTEACTS. 

L  RicaciaitToy,  Grouhbs  iob.  —If  the  vendor  of  a  hotel  agrees  co  convey  with 
it  the  water  privilegea  aa  they  then  were,  and  mihseqQently  aella  and  con- 
veys the  land  throagh  which  the  water  pipes  pass,  the  vendee  is  entitled 
to  a  rescission  of  the  contract.    DurreU  v.  Simpmrn^  115. 

&  Rmothhton,  Bab  to. — ^If  the  complainant  has  disposed  of  and  is  nnable  to 
restore  part  of  the  consideration  received  by  him,  he  can  not  obtain  a 
decree  of  rescission;  bat  it  is  otherwise  where  the  disposal  has  been  by 
the  defendant    Id, 

3L  On  Kmchwion  of  a  contract  of  sale,  if  the  defendant,  as  part  of  the  con- 
sideration, has  received  property  which  he  can  not  restore,  he  must  ao* 
ooont  for  the  price  at  which  it  was  estimated  in  the  contract,  with 
interest  thereon  from  the  date  at  which  he  received  possession  of  sach 
property.    Id, 

4.  Joist  Obligation— EzTnroniSHXBHT  of.— A  receipt  to  a  co-debtor  for 

his  part  eztingaishes  the  obligation  tn  wUdo.  Baldwin  v.  Chray,  169. 
6.  Impubd  Contbacts. — ^When  an  express  contract  is  in  force,  the  law  does 
not  recognize  an  implied  one;  and  when  services  are  performed  under  an 
express  contract,  the  action  to  recover  for  such  services  mnst  be  under 
the  express  contract,  and  that  only,  unless  in  consequence  of  the  fault  or 
consent  of  the  defenidant.     Waile  v.  MerriUt  238. 

6.  A  Mkkbbb  of  thb  Socmr  or  Shaxxbs  is  bound  by  his  covenant  with 

the  society,  whereby,  on  becoming  a  member,  he  stipulates  never  to  make 
any  claim  for  his  services.     Id, 

7.  Thb  Coyxnant  EXactbd  by  the  society  of  shakers  of  its  members  is  not 

void,  and  is  not  in  violation  of  any  constitutional  right.    Id, 

5,  MoNXT  Paid  on  an  illegal  contract,  voluntarily  and  knowin^y,  can  not  be 

recovered  back.    Id, 
ik  Ratiitoation  of  Imfxaghabub  Contbaot.— a  confirmation  of  an  im- 
peachable contract,  to  be  valid,  must  be  made  with  full  knowledge  of 
aU  the  circumstances,  with  a  view  to  confirm,  and  after  the  pressure  and 
influence  of  the  original  transaction  have  been  removed.  McCcmU  v.  Bee^ 

6ia 

10.  A  Modoioation  of  an  existing  contract  may  be  made  by  the  parties 
thereto  on  any  new  consideration,  and  such  new  contract  extinguishes 
the  old.    SmUh  v.  T'lnmo,  617. 

See  CoNFUCT  of  Laws,  1,  2,  3,  6;  Conbidxbation. 

GORPOBATIONa 

1.  Ah  EoGLmAffnoAL  Sooutt,  established  by  local  limits  before  the  adop- 
tion of  the  oonstitution  of  this  state,  has  not  been  thereby,  nor  by  sub- 
sequent statutes,  divested  of  its  local  character.  AtmUer  v.  Woodhndge^ 
46. 

%  PBBSUicpnoN  of  Inoobpobation.— a  grant  or  charter  may  be  presumed 
from  long  continued  exercise  of  coiporate  powers;  but  to  give  rise  to 
this  presumption  the  acts  done  must  bear  the  impress  of  corporate 
acts;  must  be  such  as  corporations  are  competent  and  individuals  incom- 
petent to  perform.     Ortene  v.  DtrmiB^  58. 

S.  That  thx  Txahly  Mxbtino  of  Quakxbs  kept  records,  had  a  clerk  and 
treasurer,  received  contributions,  exercised  general  supervision  over  the 
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spiritiud  conoenis  of  the  Qoalun,  oelebntad  marriaget,  and  ^i^u^mA 
and  discarded  memben,  does  not  prove  that  it  was  a  corporaiMm.    Id, 

4.  CoBPORATiONS  AS  TsusTKB. — Corporations,  unless  specially  authorised, 
can  not  be  seised  of  lands  to  the  use  of  another.    Id, 

(k  LzxN  OF  Baux  on  its  Stock. — A  corporation  which  isanes  a  oertificata 
of  stock,  stating  on  its  face  that  it  is  transferable,  has  not  a  lien  on  soch 
stock  as  against  a  pnzchaser  thereol  The  pnrchaaer  ma/  therefore 
compel  the  trsnsfer  of  snch  stock  to  him  on  the  books  of  tiie  corpora- 
tion.   FUzhugh  ▼.  Bank  </  ShepherdtnOU,  9a 

6.  A  Ck>BFORATB  SxAX.  iB  not  essential  to  the  validity  of  a  certifioate  of 

stock.    Id. 

7.  Thb  OBDiNAiroBS  OF  A  MuHiGiPAL  Cobpobahov  have^  when  valid,  as 

binding  an  effect  on  the  members  thereof  as  if  they  were  atatntes  en- 
acted by  the  state  legislatare. 

8.  A  CovTKACT  TO  Reht  A  HovBS  f OT  a  purpose  forbidden  by  a  valid  city 

ordinance  is  illegal  and  can  not  be  enforced.    Id, 
9l  Thb  Eaionoif  of  a  Pbtvatb  HosprrAL  within  the  limits  of  a  city  may 

be  forbidden  by  ordinance  and  thereby  made  nnlawfoL    Id, 
IOl  a  Cobfobation  Suing  most  prove  its  incorporation  where  the  general 

issae  is  pleaded.     Vernon  Society  v.  HUU,  429. 

11.  Tbusteis  of  a  Ck>BPORATioN  ohosen  for  a  year  hold  over  nntil  others 
are  elected.    Id, 

12.  iBRBauLABims  rendering  void  an  election  of  tmsteea  of  a  ooiporatioii 
for  a  single  year,  wiU  not  dissolve  the  corporation  where  only  one  third 
of  the  trustees  are  chosen  annually;  but  it  is  otherwise  where  the  irreg- 
ularities are  continued  for  three  years.    Id, 

18.  Trustees  Chosen  after  the  Day  are  in  by  color  of  offioe,  and  the 
election  is  not  absolutely  vdd.  Hence  their  acts  are  good,  and  the  cor> 
poration  continues.    Id. 

li.  Estoppel  of  one  dealing  with  a  corporation  to  deny  that  it  is  a  coipora- 
tion  rehbtes  only  to  the  time  of  the  contract^  and  does  not  prevent  hia 
olaiming  that  such  corporation  was  afterwards  dissolved.    Id, 

10.  KoN-usEB  OB  Misuser  working  a  forfeiture  of  corporate  ri^ts  can  not 
be  taken  advantage  of  collaterally  in  an  action  brought  by  the  corpora- 
tion, but  such  forfeiture  must  be  judicially  declared  in  a  direct  proceed- 
ing for  that  purpose.    Id, 

10.  Bblioious  Cobpobaxionb  stand  on  the  aame  footing  in  this  respectas 
other  corporate  bodiea.    Id, 

17.  Objection  to  thb  Bight  of  Tbusibbs  suing  colon  ojku,  that  they 
were  not  regularly  elected,  can  not  be  sustained  unless  it  be  shown  that 
proceedings  have  been  instituted  against  them  by  the  govenunent  and 
carried  to  judgment  of  ouster.    Id, 

1&  OoBPOBATiON  18  LiABLX  FOB  ToBT  committed  by  its  authority.  Lyman 
V.  White  River  Bridge  Co.,  70& 

19l  Casb  of  Tbbspass  will  lie  against  a  corporation  for  a  tort.    Id, 

20l  Votb  of  a  Cobporation  authorizing  an  act  which  is  prima  fade  within 
its  corporate  powers  renders  it  liable  for  such  act  thou^  it  tuma  out  to 
be  a  trespass;  but  perhaps  it  is  otherwise  where  the  vote  shows  on  its 
face  that  the  act  is  illegal    Id, 

fl  VoTB  Rendbbing  a  Cobpobation  Liable  to  indemnify  its  agents  for 
an  act  performed  thereunder,  will  make  it  liable  also  to  the  party  injured 
by  such  act.    Id, 
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22:  CoBPOBATiov  Acra  tbbouor  AGXxrra.— a  oorpontioii  can  do  no  mat 

ezoept  tfaroQgh  the  instnxmentality  of  others.    7(2. 
28.  Allboation  of  Teskpabb, — ^Where  a  declaration  alleges  that  a  trespaaa 

was  ooinmitted  by  a  corporation,  it  moat  be  nndentood  on  denuuier 

that  an  aathority  to  do  the  act  was  given  either  under  the  oorponteaeal 

or  by  a  oorporate  rote.    Id. 

See  CoirrRACTa^  6>  7;  Plxadiko  and  PKAonci,  2S. 

OOSTS. 

L  Goers  abs  Alxawed  at  Law,  although  the  plaintiff  recovers  a  part  only 
of  his  demand;  unless  the  defendant  prior  to  the  commencement  of  the 
action  tendered  the  sum  due.    Saunders  y.  Frost,  894. 

2.  Ik  Equitt,  costs  are  awarded,  in  the  discretion  of  the  court,  to  either 
party  as  justice  may  require;  but  the  litigant  who  succeeds  in  equity  is 
prima  facie  entitled  to  his  costs;  and  the  one  who  fails  murt  show  affirm- 
atively some  reason  why  costs  should  not  be  allowed  against  him.    Id, 

ti  A  MoBTOAOBS  always  recovers  his  costs,  unless  it  appears  that  the  suit 
was  occasioned  by  his  unreasonable  or  fraudulent  conduct,  in  which  case 
he  is  liable  for  the  costs.    Id. 

4  Costs  in  Equitt  where  both  parties  are  in  fault  will  not  be  allowed  to 
either.    Id, 

GOUETS. 

DidBiONS  OF  SupBXMB  CouBT  OF  Unitkd  Staheb^  giving  effect  and  in* 
terpretation  to  a  law  of  the  United  States  will  be  followed  in  the  state 
courts.     Terry  v.  Bleight,  101. 

COVENAOTB. 

A  CovxNANT  NOT  TO  SuB  generally  may  be  pleaded  as  a  release.    But  a  cot* 

nant  not  to  sue  for  a  limited  period  can  not  be  pleaded  in  a  oreditor^a 

action;  the  debtor's  remedy  is  an  action  on  the  covenant.    This  letter 

doctrine  does  not  apply  to  actions  of  assumpsit;  accordingly,  where  the 

holder  of  a  note  stipulated  not  to  sue  the  maker  for  a  specified  time,  in 

consideration  of  a  mortgage  security  given  by  the  indorser,  the  maker 

may  rely  on  the  covenant,  though  no  party  tiiereto.    Ohpper  v.  Umon 

Bank,  294. 

See  Daxaobs;  Vbndob  and  Vbndb%  0,  12. 

CBIMINALLAW. 

L  HiOR  Cbimis  and  Misdbmbanobs  are  such  immoral  and  unlawful  acts  as 
are  nearly  allied  and  equal  in  guilt  to  felony,  yet»  owing  to  some  tech- 
nical circumstance,  do  not  fall  within  the  definition  of  felony.  The  ob- 
struction of  a  highway  is  not  a  high  crime  and  misdemeanor.  State  v. 
Knapp,  68. 

2.  Imfxaghino  iNDiGTMBZiT  BT  Oath  OF  Gband  Jubobs.— <}rand  jurors  may 
be  examined  as  witnesses  to  show  whether  the  necessary  number  con- 
curred in  finding  an  indictment.    Lou^s  case,  271. 

8.  Thb  Want  of  the  concurrence  of  grand  jurors  in  the  finding  of  an  indict- 
ment may  be  shown,  on  motion  in  writing,  in  the  nature  of  a  plea  ia 

abatement,  when  the  defendant  is  arraigned.    Id. 
Am.  Dxo.  Tol.  TVI— 61 
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i.  COMHOV  Law— Indzctablb  OyrRNBis  at.— Adnlteiy,  fornioatioa,  and  tht 

like,  were  not  indictable  at  common  law.    Anderdon  ▼.  CammomoeaUht 

776. 
5b  OtVBNSis  CoNTBA  BoNOS  Mo&sa  are  poniahed  by  the  oonrtib  bat  the  jnxia- 

diotion  in  saohcasea  ahoold  not  be  extended  be^lmd  the  limit  eataUiihed 

by  the  adjudicated  caaea.    Id, 

CRUELTY. 
See  AuMOirr,  i. 

DAMAGES. 

DufAOBB  lOB  Bbxaok  ot  Covxvant  ot  Wabbahtt,  when  the  amount  of 
the  oonaideration  ia  named  in  the  deed,  ia  that  anm  with  intereat  from 
the  date  of  the  deed,  and  not  from  the  time  of  aotnal  payment^  whetiiar 
before  or  after  snoh  date.    JlicMiUan  t.  Bitchie,  107. 

DEEDS. 

1.  Dbuvxbt  AFTUt  DiATB.— A  deed  ezecated  by  the  grantor,  bat  retained 
in  hia  poaaeaaion,  with  directiona  to  hia  wife  to  file  it  for  record,  after  his 
deoeaae,  ia  inoperative  for  want  ot  delivery  in  the  life-time  of  the  grantor. 
JoneM  V.  Jonet,  35. 

&  Thb  Date  OF  A  DBBDiapreaomed  to  be  the  time  of  its  delivery.  Brtekem^ 
ridge  v.  Todd,  83. 

8.  CoNBTBUcnoN  OF  Dkeds.— The  proper  oonatraotion  of  patenta,  oonvey- 

ancea,  and  other  written  monimenta  of  title,  ia  a  qneetion  of  law  for  the 
ooorta  to  detennine.     Thornberry  v.  ChurehiUf  125. 
4  Dbkd  of  Noh  Ck>MP08  MxNna.— The  deed  of  a  peraon  non  eoaqfosmmtit, 
ia  voidable  onleaa  anoh  peraon  haa  a  guardian,  and  if  ao^  the  deed  ia  void. 
Wari  V.  Maxwell,  391. 

See  AoKKowiiBDOMZiirr;  Agsnot;  BBOOBDorck 

DESERTION. 
See  Alzmont,  0. 

DEVIATION. 
Bee  iHBUBAiTGi^  Masinx,  3,  4^  6^  7*  8b  9l 

DEVISES. 
See  Wills. 

DIVOROK 

L  Thb  RaooBD  of  thx  Convioiton  upon  an  indictment  for  adultsiy  is  evi- 
dence, in  a  aubaequent  auit  for  divorce  brought  againat  the  defendant  by 
hia  wife,  both  of  the  marriage  and  of  the  adultery.  Andareon  v.  Andef 
mm,  237. 

9.  AKiNDiaBNT. — A  libel  for  a  divorce,  on  the  ground  of  adultery,  may  ba 

amended  by  adding  a  charge  of  extreme  cruelty.    Id. 

DOMICILE. 
See  OuABDiAN  AND  Wabd,  1;  HnsBA2n>  and  Win.  & 
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DOWER. 

1.  Tbb  BaooBB  OF  A  BaoOTXBT  BT  TEX  Whb,  in  an  action  of  oovenant 

against  the  exeonton  of  the  hnaband  ia  not  admiaaihle  in  evidence  under 
the  plea  of  releaae  of  dower  in  an  action  of  dower  brought  by  her.  Bofrnet 
▼.  Barnety  510. 

2.  EviDKNGB  OF  THB  AvH UAL  YaJsTTR  of  land  of  which  the  hnaband  did  not 

die  aeiaed  is  not  admissible  in  an  action  of  dower.    Id. 


EASEMENTS. 

1.  Tbb  Bight  to  Fish  in  an  nnnavigable  stream  is  in  the  owner  of  the  soil,  to 
the  exdnsion  of  the  pnblia     Waters  ▼.  LiUey,  333. 

8.  A  Custom  to  take  AvTTHiiro  from  another's  land,  or  for  a  profit  a  prendre, 
is  not  a  lawful  custom.  If  such  a  right  is  available  at  all,  it  mutt  be  set 
up  by  prescription,  as  belonging  to  some  estate^  and  should  be  pleaded 
with  a  que  eakUe.  It  can  not  be  given  in  evidence  under  the  general 
issue.    Id, 

8L  BiOHT  OF  Wat  bt  Pkibobiftioh.— A  person  does  not  have  a  right  of  way 

by  prescription  by  passing  over  the  lands  of  another  in  all  dizeotion%  nor 

can  a  grant  of  such  a  way  be  presumed,  however  long  continued.    Jonee 

T.  Perdval,  415. 

See  Watib-ooubsis,  4,  5^  7>  11. 

EMINENT  DOMAIN. 

1.  Takhto  PsiVAm  PBonBrr  fob  Public  Usb.— Individual  property  can 

not  be  taken,  or  individual  rights  impaired,  for  public  use,  without  Just 
compensation.     Ex  parte  Jenninge^  447> 

2.  Ownxb  of  a  LnoTBD  Intbrest  in  property  so  taken,  is  entitled  to 

compensation  in  proportion  to  his  interest.    Id, 

3.  Interest  in  a  Stream  of  Water  taken  for  public  use  la  a  subject  for 

compensation.    Id, 
4  Bight  to  the  Flow  of  Water  over  land  is  commensurate  with  the 
interest  in  the  land.    Id, 

EQUITY. 

1.  Forged  Deed  mat  ih  Equitt  be  decreed  to  be  delivered  up  and  can- 

oeled.    Leigh  v.  Everhearty  160. 

2.  Febpstuatino  Testimont  of  Forgery.— a  party  prejudiced  by  a  paper 

alleged  to  be  forged,  may  frame  his  bill  so  as  only  to  perpetuate  evidence 
of  the  forgery,  or  may  add  a  prayer  that  the  paper  be  surrendered 
and  canceled.  Id, 
31  Equitable  CoirvERfflON  of  Bealtt.— An  heir's  interest  in  the  land  of  his 
father,  is  an  interest  in  realty,  even  after  an  order  of  probate  to  sell  the 
same,  until  the  sale  has  taken  place;  and  no  parol  agreement  can  con- 
vert  it  into  personalty  so  as  to  affect  the  lien  of  a  third  person.  WUhertf 
Appeal^  488. 

4.  Jurisdiction  of  Courts  of  Equttt.— Courts  of  equity  have  jurisdiction 

only  in  cases  where  the  ordinary  tribunals  of  justice  can  not  afford  re- 
Uef.    Lining  y.  Oeddee,  eoe. 
6.  The  Mere  Koyeltt  of  a  question  does  not  justify  an  inference  of  want 
of  jurisdiction.    Id, 
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6.  Wbkii  Ivjohgtiok  will  vot  bk  OBAimED.— CkmrtB  of  mpaij  will  sal 

interfere  by  injnnetion  to  prevent  a  mere  treepesiy  onleH  tbere  ie 
danger  of  irrepemble  mischief  or  the  valne  of  the  inheritance  is 
jeopardiied;  nor  to  prevent  a  private  nnisanoe,  nnleee  it  would  injniy 
such  aa  no  damages  oould  oompenaate;  nor  to  prevent  the  erection  d 
obetniotionB  that  can  be  easily  and  speedily  removed.    Id, 

7.  Stbooio  Dsliyebt  ot  Chatikl. — Ab  a  general  role  the  court  will  not 

decree  the  apecifio  delivery  of  a  chattel^  becanse  in  snch  case  the  party 
has  a  simple  and  adequate  remedy  at  law,  and  to  obtain  anch  a  decree  it 
ia  neceaaary  to  ahow  that  the  artidea  have  acquired  horn  acme  cause  a 
value  for  the  loss  of  which  no  damages  would  be  a  compensation,    /d. 

8.  Bquxtt  will  hot  Entsbtaik  JoBiSDicmoK  merely  to  construe  a  wilL 

Busaey  v.  McKie,  628. 

9l  EQirmr  will  not  Entertain  JmusDumoN  of  a  cause  involving  the 
title  to  land,  where  no  discovery  is  sought,  nor  partition  asked,  nor  title 
papers  alleged  to  be  in  the  defendant's  possession,  nor  other  ground  of 
equity  alleged.    Id, 

1€l  Equttabli  Pbovisidn  job  thb  Was  wiU  be  decreed  where  the  hus- 
band resorts  to  equity  to  obtain  poaaession  of  hia  wife'a  property;  but 
not  where  he  has  had  possession  and  has  incumbered  it,  will  equity  dis* 
incumber  it^  and  settle  it  on  the  wife.     Tliomas  v.  Sheppard,  632. 

IL  EQUinr  has  JumsDicrnoN  to  restrain  a  tenant  for  life  from  wasting  the 
property,  or  to  compel  him  to  give  security  to  have  the  personalty  forth- 
coming  at  the  termination  of  the  life-eatate.    Smith  v.  Doniei,  641. 

ISi  Bbbobt  in  Equitt  to  the  personal  aaaeta  of  a  debtor  will  only  be  per- 
mitted where  the  creditor  haa  obtained  judgment  at  law,  and  the  csaoii- 
tion  iaaued  thereunder  can  not  be  inf oroed  without  the  aid  of  equity. 
Sertven  v.  Bostiek,  666. 

UL  Thb  Want  of  Adminibtration  ia  a  good  objection  at  law  or  in  equity 
to  a  auit  against  the  estate.    Id, 

14i  EQumr  Jubisdictidn,  whkn  Entbbtainbd.  — It  is  not  sufficient  ts 
show  that  the  aubjeot-matter  ia  within  the  jurisdiction  of  a  court  d 
equity,  to  authorise  the  retaining  a  bill;  the  complainant  most  show 
hia  right  to  bring  the  defendant  into  that  courtw     Id, 

15.  Ignobanob  ov  Law  may  sometimes  be  relieved  against  in  equity.  As 
in  the  case  of  a  purohaaer  at  an  execution  aale,  who  thought  he  was 
buying  a  f  ee-ai'mple,  where  only  an  equity  of  redemption  could  pass;  the 
purdiaser  would  be  considered  a  mortgagee  in  poaaeaaion,  and  ac- 
countable for  the  rente  and  profita.    Lowndes  v.  Chiaolm,  667. 

16.  A  Salb  on  Cbbdit  maybe  ordered  by  a  court  of  equity.    Id, 

See  AuMONT,  1.  6^  8,  9;  Costs,  2,  4;  Ezbcutobs  and  ADimnsBusoBfl^ 

6»  9. 

ESTATES  OF  DECEASED  PEBSON& 

L  All  Fropebtt  of  a  Dbcbdent,  aubject  to  execution  in  his  life-time,  is^ 
after  his  death,  liable  to  the  payment  of  his  debts;  and  he  can  not,  by 
his  will,  exempt  any  part  to  the  prejudice  of  his  creditors.  He  may, 
however,  as  against  his  heirs,  provide  that  a  certain  portion  of  his  estats 
be  charged  with  the  payment  of  his  debts,  and  that  the  other  parts  be 
exempt.     Trumbo  v.  Sorreney,  103. 
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%  BuBBoajmon  ov  LwAnDB  to  Bights  of  Criditoks.— If  the  craditon  of 
m  decedent  aeize  and  apply  to  the  eatisf  action  of  their  claims,  any  penooal 
property  which  has  been  specifically  bequeathed,  the  legatee  is,  in  a  court 
of  equity,  entitled  to  stand  in  the  place  of  saoh  creditors,  and  to  subject 
the  lands  descended  to  the  payment  of  his  legacy.    Id, 

8.  DiBTBiBUTm'  BiOHTB  are  governed  by  the  state  of  things  existing  at  the 

ancestor's  death.     Teague  v.  Dendy^  643. 

4  Claim  against  an  insolvent  estate  of  a  decedent  can  not  be  allowed  by 
commissioners  under  the  statute,  unless  it  be  a  present  debt  or  duty,  or 
a  demand  m  prasaenHf  payable  at  all  events  in  fiUuro;  if  its  future  pay- 
ments rests  upon  a  contingency,  and  it  is  uncertain  whether  any  demand 
will  accrue^  it  can  not  be  allowed.    Jone§  v.  Cooper,  678. 

ft.  Sam ■  FUKOiPUi  prevaib  in  the  proof  of  claims  under  commissions  of 
bankruptcy.    Id, 

6.  UiiOBBTAnrrT  of  Sum  Cladckd  is  no  obstacle  to  the  allowance  of  the  daim, 
if  there  is  a  legal  remedy  or  a  demand  in  praaenH  though  payable  in 
fitturQ,    Id, 

7«  JBvxBT  Claim  arising  out  of  gain  or  acquisition  of  the  estate,  through 
another'a  labor  or  property,  or  founded  on  a  contract  imposing  a  duty  on 
the  deceased  obligor,  which  his  representative  is  bound  to  perform,  and 
upon  which  he  is  liable^  may  be  proved  against  the  estate.    Id, 

^  ConTRAOT  FOB  THB  Patmxkt  of  a  stated  sum,  or  the  delivery  of  certain 
artides,  or  the  performance  of  spedflo  acts  or  services,  which  is  to  be 
performed  at  all  events,  though  at  a  subsequent  time,  may  be  the  subject 
of  valnation;  but  not  where  its  performance  rests  upon  a  contingency 
whioh  may  never  happen.    Id, 

BSXOFPEL. 

L  Fabxem.— To  use  a  judgment  as  a  bar  to  another  action^  it  must  genarally 
appear  that  the  pwties  to  both  actions  are  the  same*  But  there  are  ex- 
oeptions  to  this  rule.     Thompmm  v.  Clay,  106. 

9.  A  BiGBn  OF  Bill  Dibmi88ED,  for  want  of  sufficient  parties  defendant^  is, 

unless  it  reserves  his  rights^  as  condnsive  on  the  complainant  as  a  decree 
upon  the  merits.    Id, 

S.  Fbom  AasEsazsQ  Equxtt.  —If  the  maker  of  a  note  induces  another  to  pur^ 
chase  it^  on  the  promise  that  it  shall  be  paid,  he  is  thereby  estopped  from 
asserting  against  such  purchaser  any  equity  he  may  have  had  against  the 
original  payee.    Morrison  v.  Beekwiih,  136. 

4  Bt  Oivnio  BoiTD  to  Kelbact  Attaohed  Pbopsbtt.— A  person  who  binds 
himself  to  hold  the  proceeds  of  certain  property  subject  to  the  order  of 
courts  and  thereby  obtains  the  release  of  an  attachment,  and  the  posses* 
sion  of  the  property  attached,  is  estopped  from  denying  that  the  sheriff 
had  a  right  in  the  property  attached.     Morgan  v.  Furti^  166. 

ft.  HiBBXPBSSBNTATioK. — A  defendant  in  execution  who  points  out  property 
as  his  own,  to  be  sold  under  the  writ,  and  purchases  it  at  the  sale,  is 
estopped  from  thereafter  asserting  that  the  property  bdonged  to  another. 
DubretUl  v.  Souiie,  16ft. 

6b  Tbb  Obuoo&  of  a  BomD  is  estopped  to  set  up  an  equitable  defense  thereto 
as  against  an  assignee  who  took  the  bond  on  the  obligor's  statement  that 
he  had  no  defense.    The  estoppd  will  arise  although  the  statement  was 
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not  made  to  the  aMignee,  bat  merely  in  hia  preeenoe.    lieMmUm  r. 

Winner,  543. 

7.  Whbrb  Oni  ot  Two  Pebsons  oonflpiring  to  defraad  a  third,  testified  in 

the  ooorse  of  a  judicial  proceeding,  that  a  certain  contract  of  sale  waa  at 

end,  neither  will  be  permitted  to  aet  the  contract  np  against  the  other. 

Cook  ▼.  Orani^  565. 

See  CoBPORATioira,  li. 

EVIDENCK 

L  Or  OoNBiDBBAnoif. — ^A  mortgage  is  evidence  of  the  conridesatian  theieSn 

named,  as  against  the  mortgagor  and  those  claiming  nnder  him.    Breek- 

inridge  ▼.  Todd,  Sa 
%  Onus  of  PnoYiNO  Titlk— When  the  plaintiff  seeks  the  rescisnon  of  an 

exchange  of  lands,  because,  as  he  alleges,  the  defendant  had  no  title,  the 

onns  of  proving  title  is  on  the  latter.    Id, 
ai  Intbbbst  ov  Wttkbss.— If,  at  the  taking  of  a  deposition,  the  adverse 

party  interrogates  a  witness  touching  his  interest  in  the  snit,  this  is  an 

election  of  the  mode  of  proo^  and  none  other  can  be  resorted  to  at  the 

trial    King  v.  Upton,  266w 
4  EvzDBNCS  Admittied  bt  ConssMT,  in  the  oonrt  below,  can  not  be  objected 

to  on  appeal    EdeUn  v.  Ea/rde\f9  Leaou,  292. 
5.  Thb  CxBTxnGATES  OF  THE  MAffmt  of  the  expenses  incurred  by  an  agent 

upon  the  vessel,  are  not  admissible  in  an  action  by  the  principal  againsC 

the  agent;  the  master  should  be  produced.    Newmm  t.  DougUua,  817. 
4  Inoomfitbnt,  Objection  to,  when  WAiVEn.— An  objection  to  evidenoi 

as  incompetent  is  waived  unless  made  when  the  evidence  is  offered. 

Wi»d  V.  MaxweU,  391. 

7.  Of  Oenbbal  Good  Chabaoieb  is  Inadmdseblb^  by  way  of  defense,  in 

a  civil  action,  in  which  a  party  is  charged  with  a  specific  fraud.    Fowler; 
V.  JEtna  Firelns.  Co.,  460. 

8.  In  Gjyil  Acxions  the  Chabaoieb  of  every  transaction  must  be  ascer- 

tained by  its  own  cirenmstances,  and  not  by  the  character  of  the  parties... 
Id. 
0.  A  WrxNEBS  KAT  BE  AsKED  his  Opinion  of  the  valueof  certain  mortgaged  land 
at  the  time  of  the  entry  of  judgment  on  the  bond.    KeUogg  v.  Kranuer^ 
480. 

10.  Pabol  Bvidbnce  Imfbaohino  Bond.— In  an  action  on  a  bond  given  for 
the  debt  of  a  third  person,  evidence  is  inadmiiwihle  to  prove  that  the  obligee 
had  declared  that  the  interest  only  during  his  life  should  be  required, 
and  that  the  bond  should  become  void  at  his  death,  unless  the  obligor 
proves  that  such  declaration  was  the  inducement  to  executing  the  bond. 
Hain  v.  Kalbach,  434. 

11.  Books  of  Obioinal  Entries  of  a  tailor  are  admissible,  although  the 
charges  are  made  after  the  work  is  cut  and  delivered  to  a  jouzneyman» 
but  before  it  is  completed,  such  being  the  usual  manner  in  which  the 
books  were  kept     Kaughky  v.  Brewer,  554. 

12.  A  Devisee  who  Releases  all  Intebest  under  a  will  is  a  competent 
witness  for  the  trustee  appointed  by  it    Cook  v.  Chunt,  564h 

IdL  Pabol  Evidbnce  is  admissible'  to  show  that  it  was  the  understanding  and 
agreement  of  all  the  parties  to  a  lease  that  for  the  last  nine  months  n« 
rent  should  be  payable.    HuUz  v.  Wright,  575. 
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14  Wbobt  of  Evmnroi.— Mere  opimoni  fomaded  on  data  that  do  not  jus- 
tify the  oonoliiaion  xeached,  oan  not  oatweigh  the  positive  statement  in 
the  answer  of  a  defendant  who  had  positiye  knowledge  of  the  faoti 
alleged.    Sknpmm  y.  FeUz,  602. 

16.  Pasol  Eyidxngb,  varying  or  contradicting  a  receipt,  is  admissible  if 
snch  receipt  contains  general  or  vagne  ezpreasions,  bat  if  it  is  definitely 
descriptive  of  what  is  intended  to  be  affected  by  it,  it  can  not  be  assailed 
by  parol  testimony,  except  on  the  groond  of  fraad.    Raymond  v.  Robert*, 

6oa 

16.  DiirsRXNT  Wbitivgs  may  be  constnied  together  as  one  instrament,  if 
they  are  between  the  same  parties  and  upon  the  same  subject,  and 
especiaUy  if  executed  at  the  same  time.    Id, 

17.  TisnMOzrr  as  to  Deglakations,  or  admissions  of  a  party  is  generslly  to 
be  weighed  with  caution;  yet  if  the  declarations  appear  to  have  been 
understandingly  made,  and  are  satisfactorily  proved,  tiiey  are  strong  evi* 
dence  against  him.    Myers  v.  BrovmeU,  729. 

18.  DxPOSinoNa — ^A  notice  to  take  a  deposition  must  specify  the  time  and 
place  of  the  taking  of  the  same.    HutUer  v.  Fvkher,  738. 

19l  FoBxiGN  Law,  Authzntigation  of.— The  law  of  another  state  is  snffi- 
cientiy  authenticated  under  the  act  of  congress,  if  the  seal  of  the  state 
is  affixed  thereto;  and  a  person  need  only  to  produce  the  section  of  the 
law  so  authenticated  upon  which  he  relies.    Id, 

BeeBiYOBOi^  1;  Bowxe;  FonnoN  Laws.  5;  Nxw  TniALSy  1,  2;  8,  4;  Pat- 

lOBiiTS,  3;  Salbs,  18, 19;  Willb,  L 

EXECUTIONS. 

L  JuBOMXiiT  MUST  VE  Pboduoxd  to  Support  a  title  based  on  a  sale  under  exe* 

oution.     Terry  v.  Bleight,  101. 
%  Ijcbnsk  ot  Purchabsb  at  Salb. — ^A  purchaser  at  an  execution  sale  has  a 

license  to  enter  upon  and  remove  a  building  placed  on  the  \>laintiff  's  land 

with  his  permission  by  the  judgment-debtor.     Doty  v.  Qorham,  417. 
8.  AuTHOBiTT  OF  Oftiobb  Pbxsumxd. — A  person  levying  an  execution  and 

"*f^'"g  *  >*1®  of  property  in  pursuance  thereof,  is  presumed  to  be  an  offi« 

oer  properly  au^orized,  and  it  is  not  necessary  for  a  purchaser  to  show 

that  such  person  was  an  offioer  do  jure.    Id, 
4  Pdbohabbbs  at  Salbs  against  vendor  and  vendee  respectively,  stand  in  the 

relation  of  vendor  and  vendee  with  their  respective  rights  and  liabilities. 

Chahoim  v.  IloUenback,  687. 

6.  SATiSFAcnoN  OF.  — ^The  mere  fact  that  the  word  *  *  satisfied, "  is  written  upon 

an  execution  in  the  sheriff's  office^  does  not  destroy  nor  postpone  the 
lien  of  the  judgment-creditor.    Nothing  but  actual  payment  is  a  satis- 
faction of  the  judgment.    Sima  v.  CampbeU,  595. 
6b  Air  EzBCUTioif  Ikdobsbd  Satishbd,  may  be  shown  not  to  have  been,  ia 
fact,  fully  paid.    Id, 

7.  Aftbb  Rbtubk-dat  execution  can  not  be  executed,  and  a  seisure  of  prop- 

erty under  it  will  be  a  trespass.    Barnard  v.  Stevens,  733. 

8.  EzBonnoH  Bbouv  Bbfobb  thb  Bbtobn^dat  may  be  completed  after- 

wards.   Id, 

9.  Ambndiont  of  Betubh  may,  in  general,  be  made  at  the  term  to  whioh 

the  process  is  returnable,  or  at  any  subaequent  term,  if  the  rights  of  third 
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persons  will  not  be  affisotod,  and  there  is  something  in  the  leoofd  to 
amend  by.    Id. 

10.  Amkndkent  aftbb  AonoN  AOAnmr  SHXBinr.^-It  would  be  eztremelj 
dangerous  to  permit  an  officer  to  amend  his  retom  after  the  lapse  of  six 
years,  and  after  an  action  commenced  against  him,  by  inserting  a  fsd 
which  would  go  to  defeat  the  action.     Id. 

11.  AiTSB  Pbogbss  is  Betuhnxd  the  officer  csn  not  alter  or  amend  Ids  retuB 
without  leave  of  court.     Id. 

12.  Fees. — If  an  officer  levy  under  an  execution,  he  is  entitled  to  fees  for 
poundageas  well  astravel,  though  the  parties  oompromisebeforeasale.    Id. 

13  Whxrb  an  Execution  is  Paid  to  the  Greditob  before  levy  or  service^ 
and  that  fact  is  indorsed  on  the  writ,  the  officer  is  not  entitled  to  fees, 
for  he  has  performed  no  act  to  earn  any;  and  as  there  is  nothing  due  oo 
the  writ,  no  levy  can  be  made.    Id. 

14.  LiABnjTT  OF  Pabtt  tor  Officer's  Acts. — For  sny  irr^;ularity  of  an 
officer  in  executing  valid  process,  or  for  any  act  not  authorised  by  the 
process,  the  party  suing  it  out  is  not  liable,  unless  the  officer  acts  under 
his  orders  or  direction.    Id. 

1&  Party  Presumed  Ck>NCER2ncD  nr  Trespass,  when. — ^After  verdict  for  the 
plaintiff  in  an  action  of  trespass  against  an  officer  who  executed  process 
and  the  party  suing  it  out,  for  taking  certain  property,  where  the  excep- 
tions state  that  the  taking  was  proved  without  confining  it  to  the  officer, 
it  will  be  presumed  that  the  jury  found  that  the  party  either  directed  or 
participated  in  the  trespass.     Id. 

16b  Issued  on  Satisfied  Judgment  mates  Quashed  on  Motion. — ^A  motion 
to  quash  an  execution  issued  on  a  satisfied  judgment  is  the  proper  pro- 
ceeding in  place  of  an  atidUa  querdii,  which  is  now  an  obsolete  lemedy; 
and  on  such  a  motion  the  court  may  order  questions  of  fsot  to  be  tried 
by  a  jury.    Smoek  v.  I>ade,  780. 

See  EsiOFPEX^  S. 

EXECUTOBS  AKD  ADMINISTRATOBa 

1.  An  Ezboutok  who  Voluntarilt  Pats  Leoacttrs  within  the  yesr,  with- 
out  taking  a  refunding  bond,  is  guilty  of  a  devoMkariL  Doumfiartif  v. 
Swyder,  520. 

%  An  Ezboutor  has  no  Power  to  sell  property  after  he  has  delivered  it 
over  to  the  legatee.    MeOanU  v.  Bee,  610. 

8.  Administrators  should  confine  the  maintenance  of  the  children  to  the 
income  of  the  estate;  nor  should  they  exceed  it,  except  in  cases  of  neces- 
sity, upon  application  to  the  court     Teoffue  v.  Dtndjf,  643b 

i.  Mode  of  Caloulatino  Interest  on  funds  received  in  the  oonrse  of  ad- 
ministration.   Id. 

6.  Administrator  will  not  be  allowed  expenses  incurred  in  the  ordinary 
course  of  administration;  for  expenditures  made  in  procuring  senrioes 
which  the  administrator  could  not  be  supposed  competent  to  render,  he 
will  be  reimbursed.    Id. 

6.  The  Sureties  on  an  administration  bond  must  be  sued  at  law;  the  rem- 

edy against  them  is  not  in  equity.    Id. 

7.  An  Executor  de  son  tort  liable  as  such  in  equity  is  also  liable  at  law. 

Senven  v.  Bostiek,  665. 
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8.  FKB80NB  IzmBBODDLDra  with  a  decedent's  estate  are  liable  to  the  ezeo* 

ntor  or  administrators  only.     Id, 

9.  Hubs  mat  Oompxl  an  AcoonimNa.— The  representatives  of  an  exeo- 

utor  may  be  compelled  to  aooonnt  for  the  proceeds  of  the  estate  of  a  de- 
ceased testator  by  the  heirs  of  the  latter,  without  an  administration  <U 
h<mi8  nan  on  the  testator^s  estate.    Orc^  y.  Ccutieman^  741. 

PACTOBS. 

A  OuROic  OB  UsAOB  among  factors,  to  mix  in  one  parcel  the  goods  of  dif- 
ferent ccDsignora,  and  upon  a  sale  of  the  same  to  charge  the  pnrchaser 
with  the  same,  and  in  some  esses  to  take  negotiable  notes  therefor,  and 
negotiate  the  same  as  their  own  property,  and  in  case  of  the  failure  of 
the  porohaser  to  charge  the  consignor  with  the  debt  as  a  bad  debt^  was 
held  not  to  prevent  a  recovery  by  a  consignor  who  ooold  trace  his  goods* 
or  the  proceeds  thereof  in  the  hands  of  the  factor  or  his  trustee.  OkU" 
ierfidi  ^fg.  Co.  v.  Ihlum,  367. 

FEBCE8-C0VERT. 
See  AocrawiiiDOMEHT,  1,  2,  4;  Hubbahd  aub  Wi 


FIXTUBBS. 

L  GrasaAL  Buu  as  to  flztues  is  that  whatever  is  anninrad  to  the  frsebold 
becomes  part  of  it,  and  can  not  be  removed.    MUler  v.  Piiifii6,  466. 

8,  BzcxFTXONS  SAVX  BUN  Adxeetbd  between  landlord  and  tenant,  and  be- 
tween tenant  for  life  or  in  tail,  and  the  reversioner,  from  motives  of  pab* 
lie  policy.    Id, 

5.  Bbtwexn  VxirBOB  and  Vxndb^  and  between  exeoator  and  heir,  the 

general  rule  holds,  and  fixtores  annexed  by  the  vendor  or  anoestor,  even 
for  porposes  of  trader  pass  with  the  realty.    Id, 
4  POTABH  Kbitubb  Sit  IN  Mabonbt,  appertaining  to  an  asbary,  thoog^ 
not  fastened  to  the  bnildin^  are  fixtures,  and  pass  to  a  vendee  of  l^e 
realty.    Id. 

FOBEIGN  JUDGMENTa 

See  JuDOicmras. 

FOBEIGN  LAW& 

L  Thb  Lawb  ot  SrAnr  oonoeming  acquisition  by  husband  and  wife  after 
marriage  considered  and  explained.    Saul  v.  His  OreditarB,  212L 

Si  Thb  CoNBTBUonoN  Givbn  by  commentators  to  the  laws  of  Spain,  and 
acquiesced  in  by  its  courts  and  sovereign,  makes  as  much  a  part  of  the 
law  of  Spain  at  this  day  as  if  the  statute  had  been  modified  by  the  1^- 
islature.     Id, 

8.  Thb  Jubisfbudbngb,  ob  Comxon  Law,  of  some  nations  may  be  found 
in  the  decrees  of  their  courts;  in  others  it  is  furnished  by  private  indi- 
viduals  eminent  for  learning,  integrity  and  wisdom.     Id, 

A  Thb  Opinions  ot  thb  Jubisconsxtlts  of  Spain  obtained  an  authority 
unequaled  in  any  other  country.     Id, 

6.  Law  of  Fobxion  Gountbt,  how  PBOVXD.^-The  unwritten  law  of  a  for- 

eign country  may  be  proved  by  the  testimony  of  persons  learned  in  the 
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U-WB  of  muh  oooatry;  and  foragn  Iftwi,  if  not  ahowii  to  be  m 
may  be  prorod  in  like  manner.    Domgkertif  t.  Smffd/er,  flSHL 

See  EvmssGi^  19. 

FQBGEBT. 
SeeEovxiT,  1,2. 

FBAUB. 

L  OouKB  OF  Equitt  will  Bblexvx  against  prasomptiTe  fitand,  and  willaal 
aaide  bard  and  nnoonacionable  oontaaete,  vna  in  oaaea  iHiere  tbere  is  no 
actual  fraod;  eepedally  if  lodi  oontracti  are  made  bj  parties  acting  in  « 
fiduciary  capacity.    McCcmU  ▼.  See,  6ia 

L  To  Taks  AsTAHTAas  of  a  man's  necessities  is  as  bad  as  to  tdce  advantage 
of  bis  weakness.    Id, 

See  FRAUDULBrr  Cowbtahgb;  Ybbdob  akd  Vxidx^  11. 

FRAUDULENT  OONVEYANGES. 

1.  A  VoLiTjrrAitT  Oowktanc^  made  with  n  view  to  a  famfly  setUerasBt, 
will  be  effectoaied  and  zeoogni2ed.in  equity,    toilet  ▼.  JcmeM,  35. 

L  Thb  AaXHT  OF  a  FkAUDULxiiT  Vehdob  of  goods  can  not  set  np  the  fiand 
in  an  action  by  the  frandolent  vendee  to  reoover  the  property.  J^Tewion 
V.  Douglass,  317. 

lb  OoiiBiqyMEirT  fob  Sale.— Plaintiff  famished  C,  an  insolvent,  with  goods 
to  be  sold  at  C's  shop.  The  goods  were  to  remain  plaintiff's  property, 
and  G.  was  to  pay  for  them  at  certain  prices  when  the  same  were  sold, 
snd  to  accoont  with  plaintiff  for  all  goods  sold  at  the  prices  fixed;  G.  to 
retain  aU  over  sacb  prices  as  his  profit.  Goods  sold  on  credit  were  at 
C.'s  risk,  snd  if  any  remained  nnaold,  they  were  to  be  retnmed  to  plaint- 
iff: Held,  that  whether  sach  a  consignment  was  bona  Jitie  was  for  the 
Jnry  to  determine,  and  that  the  same  was  not  frandolent  in  law  as  to  C.'s 
creditors.    Patten  v.  Clark,  365. 

1^  Salb  of  Chattbui. — ^An  agreement  npon  the  sale  of  personal  property, 
that  the  vendee  shall  have  possession,  but  that  the  property  shidl  remain 
in  the  vendor  nntil  the  porchaae-money  is  paid,  is  frandnlant  sgainst 
oiediton  and  the  sheriff    Martm  v,  JfotUot,  491. 

See  Fbaub;  Salis,  13^  14^  IS,  10. 

FBEI6HTAGE. 
See  SmmKO,  1%  13. 

GIFTa 

QoTi  KA2>B  not  Vbbba  IB  Pbjbbbhti  vest  in  those  only  who  ave  tlMB  A» 
esMi    Myers  r,  Myers,  648. 

GBAND  JUAT. 
See  Cbikinal  Law,  2,  8. 

GRANTS. 

L  UvcBBTAnrrr.— A  grant  to  the  inhabitants  of  Dale,  or  to  the  oommoosi* 
of  a  certain  waste,  or  to  the  people  of  a  county,  is  void.  Greene  v.  Dem^ 
nis,liS. 
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Si  FltnuMPnov  of  a  grant  of  inoorporeal  heredibuaenti  ariaet  from  an  ad- 
vene oocapanoy  of  fifteen  yean  in  analogy  to  the  statate  of  limitations. 
MUehM  Y.  Waiker,  710 

ai  P068B88ION  MUST  BC  ADTEBai  to  the  troe  owner  to  anthoriae  a  pntam^ 
tion  of  a  grant    Id, 

4.  To  CoNsnTUTS  Such  Adyxbsb  PossnuoN  all  that  ia  neoesaary  is  that  it 

shoold  be  aooompanied  by  a  claim  of  right.    Id, 

5.  CoNDiTZONAL  gTsnt  may  well  be  presuned  from  lapse  of  time.    Id, 

0.  PBnuupnoN  of  a  grant  is  not  a  legal  presamption,  bat  arises  from  mat- 
ter of  evidence,  and  must  be  drawn  by  the  jury.    Id, 

7>  AflsuiTioN  OF  Bight  by  the  original  owner  within  fifteen  yean,  and  an 
admission  thereof  by  the  ocoapant,  either  express  or  implied^  will  rebnt 
the  presomption  of  a  grant,  even  though  snob  admission  is  foonded  on  a 
mistake  of  facts.    Id, 

GUARANTY. 

See  OoTtarpBRATioN,  1,  Z 

GUARDIAN  AND  WARD. 

L  TMaamn  jxqs  Comfob  MmrrtB— Domicilb  oF.-^The  domicile  of  a  pencil' 
non  eompot  mentis,  may  be  changed  by  the  direction  or  assent  of  the 
guardian  of  snch  person,  whether  express  or  implied;  and  the  domicile 
of  a  person  nan  oom/XM,  who  resided  for  many  years,  and  died  in  Middle- 
sex coonty,  was  held  to  be  in  that  ooonty,  notwithstsnding  hergnardian, 
who  supported  her,  lived  in  Saffolk,  and  letten  of  administration  on  her 
estate  granted  by  the  probate  judge  of  Sa£folk,  were  held  void  for  want 
of  jurisdiction.     Holyokt  v.  Hadans^  372. 

Si  What  was  Intended  as  a  Gratuitt,  can  not  be  converted  into  a  de- 
mand. A  gnardian  who  invites  his  minor  wards  to  live  with  him  gra- 
toitoQsly,  shall  not  be  permitted  to  charge  them  for  board.  For  clothing 
and  other  necessaries  famished  them  he  may  be  reimbarsed.  McDcwtU 
V.  OcMwtU,  635. 

31  A  GuAXDiAN  CAN  NOT  TTss  THE  CAPITAL  of  the  wsrd  £or  his  subsistence, 
except  under  peculiar  ciroumstsnoes.    Id, 

i.  A  Guardian  will  not  be  Allowed  Interest  on  moneys  advanced  be- 
yond his  ward's  income.    Id, 

0.  A  Guardian  is  Entitlbd  to  Redoursekent  for  expenditures  incurred 

in  prosecuting  a  claim  of  his  ward.    Id, 
6w  The  Surett  of  a  Guardian  is  liable  for  moneys  in  the  guazdian'a  hands 
at  the  time  of  the  execution  of  the  bond,  though  received  previoualy,  aa 
well  aa  for  moneya  aubaequently  collected.    Id, 

See  Bonds,  0,  fi.  10. 

HOLn)AY& 

TkANXaoivnio  Day. — ^A  aervice  of  civil  proceaa  upon  thia  day,  ia  probated 
by  statute^  and  ia  therefore  void.    Oladwm  v.  LewUt  34* 

HUSBAND  AND  WIFR 

1.  Lands  Given  bt  the  Government  to  a  husband  or  wife  during  cover* 

ture  are  the  separate  estate  of  the  spouse  to  whom  they  are  so  givea 
Bouqider  v.  Rouqmer,  186. 
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2.  TTninrTft  nr  TTm      rt  infn  rin  nntlin  ■  ritiwn  nf  ■  ■fifn  iliiiinnl  fiw 

thstiniHiioh  ber  Insbud randaa,  ao  as  to  enable  her  to  ana  in  the 

United  Sfeatea  oonrti.    Domj^keHif  t.  A^fier^  £20. 
S.  A  Wm  CLur  wot,  in  general,  ana  her  hnahand  in  Peaneylvania.    She 

hae»  therafbra^  aiz  jeaia  from  hia  deeth,  within  idueh  to  bring  anii 

agunat  hia  ezecvtor.    Id. 
i.  Thh  Rioar  of  a  Fems^ootkbi;  to  ana  her  hnafaand,  ii  menlj  'wrpfft^ri 

daring  the  cofertura,  but  ia  not  deaUuyed,    She  may  thenlora  ana  hia 

eieentora  tIktK  hia  doath.     Id, 

See  AuMavT;  Cohvuct  or  Lawb,  S»  6;  ScAma^  7. 
naLBQimCATB  GBILDBBN. 


INFAKGY. 

L  HnroB*8  Skktool — An  agreement  by  n  paient  with  hie  nrinor  child  ta 
ralinqoiah  hia  ri^t  to  ita  eerrioee  or  earninga  ia  Talid  and  imvoeablaL 
Mwrm  T.  WtUon^  73. 

S.  RAimoAnov  of  Ivkaht's  Oqbtbagt.— A  mere  acknovriedffBMnt  by  one 
after  arriving  at  foil  age,  of  n  debt  ooatracted  dnring  hia  infuieyt  is  not 
anffioiantL  Thera  mnat  be  an  exnteea  ratiftiratifln  Thamatim  t.  Lam. 
32& 

8.  A  CoHMnoVAL  PBOMm  TO  Pat  when  the  defendant  iaable^  ii 
the  plaintiff  the  neoearity  of  proving  abilify.    Id. 

flee  EzBOOTOBt  abd  AmansntAioBa*  3;  GvAUXLur  imd  Wabd;  Pi 

AVD  CHIIiDi. 

IKJUNCnOKS. 
See  6,  12. 

mSANTTY. 
See  VmKOB^  4;  Guabdzav  abd  Wabd^  L 

IKSOLVEKCY. 

L  A  GsKSRAL  AflSiOHifiirT  by  an  inaolvent  debtor  in  troat  to  pay  the  pro- 
oeeda  in  aatii&Mstion  of  the  claims  of  certain  of  the  creditora  in  faDy  and 
to  npply  the  reaidne  pro  rata  among  each  creditora  aa  ahaD,  within  n 
given  time,  release  their  claima  against  the  debtor  is  invalid,  aa  againat 
a  diasenting  oreditor,  ao  far  as  reapecta  the  aorplna  not  wanted  to  die* 
chaige  the  demanda  of  thoee  who  have  aaaented.  Borden  v.  Summer, 
33a. 

Si  Iv  8U0H  A  Cabx  one  summoned  as  trostee  of  the  debtor,  under  a  foreign 
attachment^  waa  adjudged  trustee,  it  not  appearing  thAt  the  amount  due 
from  him  waa  needed  for  the  payment  of  the  aaaenting  creditors.    Id. 

3.   A88IOHMBMT  DOW  KOT  TRAJXEWKBL  FuKDS  HiLO  A8  FaCTOB  OB  TbUSTBI. — 

An  assignment  for  the  benefit  of  creditors  does  not  transfer  the  property 
held  by  the  assignors  as  factors,  nor  any  proceeds  derived  from  a  sale  of 
such  goods,  and  the  consignors  may  pursue  such  goods,  or  the  price  of 
them,  notwithstanding  such  assignment.  Chutafidd  Iffg.  Co.  v.  I>ekom^ 
367. 
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4b  PATioziT  TO  AX  iNBOLyxNT  Debtob  the  day  after  his  discharge  and  as- 
signment is  not  valid,  though  the  payor  has  no  actual  notice  of  the  assign- 
ment.    Wiekersham  v.  NiehoUon,  479. 

6L  Thb  B.BCORD  OF  DiSGHABax  of  an  insolvent  debtor  is  condnsive  that  he 
complied  with  all  thingp  required  by  law  to  entitle  him  to  a  discharge, 
and  can  not  be  inquired  into  collaterally.    Shuts  ▼.  HawkSf  486* 
See  CoNFLiOT  of  Laws,  2;  Estates  of  Deceased  Puwons^  4. 

INSURANCE— FIBK 

!•  Thb  Bulb  Holds  jn  Fikb  Insubaivob,  as  well  as  in  marine  insuranoe, 
that  the  description  of  the  property  in  the  policy  is  a  warranty  by  the 
insured,  and  an  error  therein,  whether  it  arise  from  design  or  mistake, 
is  equally  fatal  to  his  right  of  action  on  the  contract.  FowUr  v.  JBtna 
Fire  Ins.  Co,,  460. 

2.  CoNCBALMBNT  of  the  tme  state  of  the  property  insured  is  a  fraud,  though 

the  insured  need  not  state  what  the  insurer  knows.    Id. 

3.  Policy  Dbsobibino  "Framb  Housb  Filled  in  with  Bbick  "  as  con- 

taining the  goods  insured  is  void,  if  the  walls  of  the  house  aro  not  filled 
in  with  brick.     Id. 

mSURANCE-MAKINK 

1.  iLUdT  Tbadb. — ^Under  a  policy  of  insurance  in  which  the  insurers  ex- 
empt themselves  from  liability  for  loss  arising  from  illicit  trade,  they 
aro  not  responsible  for  any  seizuro  for  illicit  trade  at  any  distance  from 
the  shore,  where,  by  the  law  of  nations,  such  seizure  could  be  rightfully 
made.     CucuUu  v.  Louisiana  Ins,  Co.,  199. 

8.  Ck>irDEMNATioN  JOB  lujcir  Tbadb.— A  condemnation  jure  beUi,  and  for 
a  breach  of  municipal  rogulations  will  falsify  the  warranty  by  which  the 
insurer  was  protected  from  loss  from  illicit  trade.    Id. 

3.  Deviation. — On  a  policy  of  marine  insurance,  the  underwriters  are  pre- 
sumed tacitly  to  assent  to  all  reasonable  efibrts  on  the  master's  part  for 
the  safety  of  the  property  insured,  and  to  authorize  the  usual  means  of 
avoiding  urgent  danger,  whether  from  a  peril  insured  against  or  not. 
Biggin  v.  Patapseo  Ins.  Co.,  302. 

4b  Idem. — There  is  no  distinction  between  moral  and  physical  necessity  in 
justifying  a  departure  from  the  voyage  insured.     Id, 

&  The  Insdbed  muot  Furnish  a  master  of  competent  skill,  prudenoe  and 
discretion;  and  if  a  departure  from  the  course  of  the  voyage  is  the  result 
of  employing  a  master  not  of  that  character,  the  insurers  wiU  be  dis« 
charged.     Id. 

A.  Mere  Apprehension  of  Danger,  unless  founded  on  reasonable  evidence, 
does  not  justify  a  deviation.  The  peril  apprehended  must  be  one  that 
would  occasion  serious  loss  or  injury;  it  must  be  imminent  and  obvious, 
not  problematical  or  contingent.    Id. 

7.  The  Fear  of  Capture  at  the  port  of  destination,  founded  on  mere  rumors 

that  the  port  had  fallen  into  the  hands  of  the  enemy,  will  not  justify  a 
departure  from  the  voyage.     Id. 

8.  Idem. — If  such  apprehended  danger  would  justify  a  departure,  the  master 

should  have  gone  to  a  port  in  the  direct  course  of  the  voyage,  and  not  to 
one  many  hundred  miles  out  of  the  course.    Id. 

9.  The  Question  of  Deviation  is  one  of  law,  where  the  facts  are  admitted. 

Id. 
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10.  PoucT  **>OR  Whom  it  Might  Concern.  "^In  an  action  to  recover  the 
amonnt  of  an  ineoranoe  received  on  a  policy  effected  in  the  defendant'e 
name,  "  for  whom  it  might  concern,"  the  defendant  may  give  in  evidence 
letters  from  a  third  person  to  him,  on  whose  behalf  he  acted  as  agent  in 
procaring  the  insurance.    Newaon  ▼.  Douglass,  317. 

IL  Bt  "Whom  it  mat  Congbbk,"  in  a  policy,  is  meant  not  any  and  every- 
body  who  may  chance  to  have  an  interest  in  the  thing  insured,  but  such 
only  as  are  in  the  contemplation  of  the  contract.    Id, 

12.  Thb  Abskncb  of  this  genend  clause  and  phrases  of  similar  import,  en- 
title only  those  to  recover  on  a  policy  who  are  named  thernn,  or  for 
whose  benefit  it  is  expressed  to  be  made.    Id. 

IS.  Umdkr  this  Clattsb,  a  party  interested,  and  for  whose  benefit  the  policy 
was  effected,  by  subsequent  adoption  thereof,  may  recover,  equally  as  in 
case  of  a  prior  order  for  an  insurance.     Id. 

14  Waikbantt  in  a  Mabink  Polict  being  in  the  nature  of  a  condition 
precedent,  must  be  fulfilled  by  the  insured  before  he  can  recover  on  the 
contract,  whether  the  thing  warranted  be  material  or  not»  and  whether 
the  breach  of  wananty  prooeed  from  fiwid,  negligence,  misinfonnatioii, 
or  any  other  cause.    Fowler  v.  .^^na  Fire  Ine,  Co,,  460L 

IS.  DncBimoN  ot  a  YtasxL  is  a  wananty.    Id, 

INTEREST. 

1.  Is  Bbooyzbablb  A3  OT  BiGHT  in  cases  of  bonds,  written  contracts  for 

the  payment  of  money,  contracts  for  the  payment  of  interest,  and  where 
the  money  claimed  has  been  actually  used.  With  these  exceptions  the 
practice  is  to  leave  the  question  to  the  jury.    Kewaon  v.  Donglau,  317. 

2.  CoHPOUNDiNO.  — A  practice  by  a  storekeeper  to  balance  his  books  annually, 

and  charge  interest  on  the  balance  of  a  running  account  where  there  has 

been  no  settlement,  is  illegal     Graham  v.  WiUiame,  569. 
S.  When  Allowed. — ^Where  one  has  retained  money  belonging  to  another, 

it  is  presumed  that  he  kept  it  for  the  purpose  of  profit,  and  he  must, 

therefore,  pay  interest  on  it.    Simpeon  y.  FeUz,  602. 

4L  Compound  Interest  mat  be  Allowed  nr  some  Casbb.    Myere  v.  Mjh 

ere,  648. 

See  Exbcutobs,  4;  Guardian  and  Ward,  4 

INTERNATIONAL  LAW. 

1.  The  AuTHOBrrr  of  a  Nation  can  not  extend  beyond  its  territory,  soEoept 

where  the  sea  is  a  boundary,  in  which  case  it  extends  to  the  dirtanoe  of  a 
cannon  shot  from  the  shore.     Cuetdlu  v.  LotUeiana  Ins,  Co,,  199. 

2.  A  Nation's  Bight  to  protect  itself  from  injury  is  not  restrained  to  its 

boundaries.     It  may  watch  its  coast  and  seixe  vessels  approaching  with 

intent  to  violate  its  laws,  although  they  are  more  than  the  distance  of  a 

cannon  shot  from  its  shores.    Id. 
S.  The  Extent  of  Belliqesent  Biqhts  is  defined  by  the  law  of  nations. 

Any  law  going  beyond  these  rights  derives  its  authority  from  the  nation 

which  enacted  it,  and  its  violation  must  be  punished  under  the  laws  of 

such  nation.     Id, 
4.  Bight  to  Prohibit  Importation. — ^A  nation  has  the  right  to  refuse  tc 

permit  the  importation  of  merchandise  from  any  foreign  country.    Id. 
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intervention. 

k.  Who  mat  IiiTKaTBNX.— A  penon  must  have  an  interMfe  that  ia  dizeot  and 
closely  oonneoted  with  the  object  in  diapate,  founded  on  aomfs  rights 
daim  or  lien,  either  oonventional  or  legal,  to  be  allowed  to  IntervenAi 
Brmtm  y.  Saul,  175. 

\  Obbditob  hat  iNTKBVXirBy  WHEN. — A  Creditor  whoee  claim  haa  not  been 
liquidated  by  a  judgment  has  no  right  to  intervene  in  an  action  between 
hia  debtor  and  a  third  person.    Id, 

Si  Whkn  Iktbbyenor  haa  vo  Riokt  to  Ubok  Ibreoulabixibs.— a  person 
has  no  right  to  intervene  in  an  action  for  the  purpose  of  having  the 
cause  dismissed  for  irregularities  in  the  prooeedings.  Clamageran  y. 
Bucks,  185. 

JUDGMENTS. 

1.  Thb  SmmNOBS  ot  Foaszoif  (}oubts  of  admiralty  are  c<molusiY6  upon  all 

the  matters  decided.    OueuUu  y.  L<ntiiiana  Ina.  Co,,  199, 

2.  FoBXioir  CovRT  ow  ApMrnALTT.  —The  right  belongs  to  every  court  to 

examine  whether  the  judgment  or  decree  offered  to  it  emanates  from  an 
authority  competent  by  the  laws  of  nations,  to  act  in  the  matters  on 
which  it  haa  pronounced  judgment.    Id, 

Si  Thb  Coubts  ot  baoh  Nation  are  the  proper  tribunals  to  interpret  its 
laws,  and  their  decisions  must  be  followed  in  other  countries.    Id, 

4.  Thb  RBOULABmr  of  thb  Pboobidingb  of  a  foreign  court  of  admiralty 
can  not  be  gone  into,  if  its  action  was  in  a  cause  wherein  it  had  jurisdic- 
tion.   Id, 

tk  A  Ck>in>BifirATiON  not  sanctioned  by  the  laws  of  war,  can  not  be  con- 
sidered one  jure  beiU,    Id, 

4L  A  FoBMBB  JuDOiCBNT  against  a  defendant  in  ejectment  declaring  a  sup- 
posed wiU  invalid,  is  not  a  bar  to  the  defendant's  offering  evidence,  in  a 
subsequent  ejectment  suit,  of  the  legality  of  the  will.  Edelen  v.  ffoT' 
det^a  Luaee,  292. 

7*  JuDOMEMT  ALDKE  docs  not  transfer  title  or  destroy  the  debtor's  seisin  and 
capacity  to  convey.     FuUer  v.  Hubbard,  423. 

&  A  JuDOMBNT  WOULD  NOT  BB  A  LiBK  even  in  the  hands  of  an  assignee 
thereof,  where  he  has  notice  that  the  same  was  entered  up  at  a  time 
when  the  assignor,  for  a  valuable  consideration  from  the  defendant^  had 
agreed  that  judgment  should  not  be  entered.     Kellogg  y,  Krauser,  480. 

9,  KoncB  OF  SUCH  an  Aorbement  need  not  be  in  writing,  nor  received 
from  a  record.  Any  notice  that  would  leaYe  the  party  in  no  reasonable 
doubt  would  be  sufficient    Id, 

IOC  To  Dbfbat  THB  LiBN  OF  A  Jthximent,  declarations  of  the  assignor 
thereof  are  admissible  against  the  assignee,  tending  to  prove  that  at  the 
time  the  assignor  agreed,  for  value  received  from  the  defendant,  not  to 
enter  up  judgment,  such  judgment  had  in  fact  been  entered.    Id, 

11.  JuDOKENT  FOB  THB  PLAINTIFF  IN  REPLEVIN  on  the  issuc  of  no  rent  in 
azrear,  is  conclusive  in  a  subsequent  action  of  use  and  occupation  for  the 
same  rent,  if  the  pleadings  show  that  a  certain  rent  was  reserved,  and 
that  the  distress  was  made  for  the  rent  now  claimed,  whether  the  former 
judgment  be  pleaded,  or  given  in  evidence  under  the  general  issue.  CiM 
Y.  Zeigkr,  573. 
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IZ  A  Scam  Taoam  to  Bxnrx  *  jndgnmi  dioald  saoM  the 

or  the  ilieiir •  iHnm  diooM  sfeato  thai  the  pniiM  Dotifiad  w«^ 

matm,  and  wbetlier  of  tlie  bods  bound  hf  the  jndgnMot.    Ckakoem  ▼. 

HolUMback,  SS7. 
IX  Omauoif  to  Name  boms  ov  tub  Tbvarb  in  the  writ  w  plandatk  m 

Abatement*    Id. 
14.  MxRB  OocirPAim  are  not  tcrro-teuanti;  tfaooe  only  who  ara  ownefs  of 

the  fee  are  each.    ItL 
1&  ArpZARAKCB. — A  motion  by  an  attorney  to  aet  aaide  a  jndgmoDt  takca 

by  default  ia  not  an  appeannoe  for  the  party.    Id. 
IC  nin>SE  A  SciBX  Facias  to  reviTe  a  judgment  thoae  only  ean  daim  as 

tenanta  who  became  aneh  by  oonTeyanoe  anbaoqnent  to  the  jndgmenik 

Id. 
17.  The  Lmr  ot  a  Judokeht  extanda  to  the  intenet  aa  wdl  as  the  prin- 

cipaL    Sims  ▼.  Campbell,  595. 
1&  JuDOMKirT,  where  there  are  not  proper  Jklaintiflb,  aa  iHiare  an  aetion  it 

broaght  in  the  namea  of  the  aelectmen  of  a  town  whieh  ahoold  have  bean 

broo^t  in  the  name  of  the  town,  ia  oonclnaive  ontil  reToraedt  and  can 

not  be  collaterally  impeached.     AIUm  ▼.  HuntmgUm,  702. 
IA.  JuDOMSMT  Ibxeoulaslt  Obtainkd  ia  nevertheleai  a  judgment  to  all  in- 

tenta  and  pnipoaea  ontil  aet  aaide  or  ▼acated.    Id. 
Vl  JvnauKST  founded  on  an  original  writ  declared  Toid  l^  atatnte^  forwant 

of  a  particular  indoiaementk  where  the  atatnte  ia  ailent  aa  tothe  jndgment» 

ia  voidable  merely  and  not  Toid.  Id. 
il.  JuDOiciMT,  WHXir  Yon). — ^Aa  ageneral  mle^  a  jndgment  ia  yoid  in  no  caae 

except  where  it  appears  from  the  judgment  itaelf  that  the  ooort  baa  no 

joriadiction.    Id. 

22,  Whkrb  av  Ibrxoulas  Judoksnt  is  set  aside,  the  conaeqaenoea,  aa  be- 
tween the  parties,  are  the  same  aa  if  no  judgment  had  ever  eristed.     Id, 

23.  Erbokxous  JuDOMXifT,  though  afterwarda  reversed,  affords  protection  for 
all  acts  done  under  it.    Id. 

Si,  JuDQMENT  BT  Dbfault  should  be  entered  in  an  action  on  a  negotiable  in- 
strument subject  to  any  credit  indorsed  on  the  note.  Ree$  v.  Cimoeo' 
elieague  Bank,  755. 

26.  EQUirr— RxuBF  aoainst  a  Juimmbnt.— Equity  will  not  relieve  against 
a  judgment  on  the  ground  of  usury,  unless  that  niatter  is  put  directly  in 
issue;  nor  against  a  jndgment  by  default^  unlesa  good  oanae  appear  for 
not  defending  at  law.     Brown  v.  ToelTs  Admr.,  759. 

See  Plbadihg  and  Pragticb,  18;  PBocBaa^  3. 

JUDICIAL  SALES. 

Vom  Pbobatb  Salb.— An  authority  to  an  admimsfawtor  to  sell  real  estate  oi 
the  deoeased  to  pay  debts  barred  by  the  statute  of  limitatiooa,  ia  void, 
and  a  purchaser  at  such  sale  aoquirea  no  title  to  the  property,  but  he  is 
entitled  to  the  value  of  the  improvements  placed  by  him  on  tiie  land,  un- 
der the  limitation  and  settlement  act    Heaih  t.  WelU,  883. 

JUKISDICnON. 

1.  Thb  Supbxmb  Ck>UBT  OT  MASSACHiTBBTTSy  under  the  atatnte  of  1817,  a  87t 
has  chancery  jurisdiction  co-eztenrive  with  that  ezeroiBed  by  the  coort  of 
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ehaaoery  of  Engltiid,  so  fur  as  is  ooDsistent  with  the  ooostitatioii  and 
iawB  of  the  oommonweslth.    Jlonea  y.  SotUm  MUl  OcrporaHonf  858. 

2,  This  Coust  mat  Bhidbb  a  Dbgreb  against  a  corporation,  and  enforce  it 

by  a  distringas f  sequestration  or  other  form  of  process  necessary  to  carry 
the  decree  kito  ezeontion.    Id, 

3.  OouBTS  OT  Ck>MMON  Plbas  have  jurisdiction  to  entertain  a  motion  to  strike 

oat  or  open  a  jadgment  entered  on  a  warrant  of  attorney,  or  to  order  a 
feigned  issne  to  ascertain  necessary  facts.    Kellogg  y.  Krwuer^  480L 

See  Equitt;  Wills,  13. 

LANDLORD  AND  TENANT. 

1.  A  Tknakt  ov  a  Mobigaoob  may  attorn  to  the  mortgagee,  after  the  mort- 
gage has  become  forfeited,  and  may  therenpon  sncoessfally  defend  an 
action  bronght  against  him  by  the  mortgagor  upon  the  lease.  MaglU  y. 
Hmsdale,  70. 

%  AonoN  voB  Use  and  OooupATioir  ot  Land  Foundxd  on  Mistaxb. — 
Several  heirs  of  the  decedent  having  entered  into  an  agreement  with  one 
another  for  a  division  of  the  estate,  bnt  referring  to  a  plat  to  be  thereafter 
made  and  a  deed  to  be  thereafter  executed  to  consummate  the  partition, 
and  having  gone  into  possession  and  occupied  in  severalty  for  more  than 
thirty  years,  when  a  will  was  discovered  devising  the  whole  lands  to  one 
of  them,  it  was  held  that,  as  the  possession  of  the  others  was  founded 
in  mistake,  the  law  implied  a  promise  on  the  part  of  each  to  pay  *  rea- 
sonable rent  for  the  parcel  so  held  by  him.    Jordan  v.  Jordan^  240. 

S.  Tbkant  oak  not  makb  RxPAiBa  at  the  landlord's  expense,  without  a 
special  agreement  between  them  authorising  it.    Munnford  v.  Bfown,  440. 

4  Tbnant  nr  Cokmoh  is  not  liable  for  repairs  made  by  co-tenant  upo«  l"' 
common  property,  without  a  previous  request  and  refusal  to  join  in 
making  such  repairs,  even  though  the  repairs  be  proper  and  necessary. 

Id. 

See  FnTUBBB,  2. 

LEGACIES. 

AlUDiPTiON  OF. — ^Where  a  legacy  ia  given  to  a  child,  and  afterwards  an  ad- 
Tancement  is  made  to  such  child,  the  same  will  be  presumed  to'be  in 
satisfaction  of  the  legacy,  but  such  presumption  may  be  rebutted;  and 
although  the  thing  advanced  is  not  of  the  same  kind  as  the  thing  be- 
queathed, it  may  be  proved  that  it  was  the  testator's  intention  that  one 
should  be  in  satisfaction  of  the  other.    Jonta  v.  Mason^  761. 

See  Ebtatd  ot  Dboxabbd  Pbhsohb,  2;  Exboutobs  and  Adicinibibatobs^  2. 

LICENSK 

A  Pabol  Liginu,  without  consideration,  to  use  the  waters  of  a  stream  for  a 
saw-mfl],  can  not  be  revoked  at  the  grantor^s  plessore,  where  the  grantee^ 
in  ccnseqnence  of  the  license,  has  erected  a  mill.    BeHdt  t.  Kem,  497. 

HENS. 

L  TiMM  OT  OoNTiNiTANOB  of  judgment-lien  is  to  be  dstennined  by  tiieieooid» 
and  not  by  any  private  agreement  of  the  partiet  not  appearing  thereon 
Bombay  v.  Boyer,  494. 
Am.  Dbo.  Vol.  Z7I— 03  t 
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2.  Eflrmu^rnro  tm  Statoto&t  Tna  from  the  duto  of  ttie  jndgmttt^  b  no* 
inequitable,  although  the  pordiaaer,  at  the  time  of  his  potohaae,  waa 
informed  that  the  execution  ooold  not  be  iaaued  until  a  time  leai  thaft 
fiye  years  before  his  purchase.    Id. 

8b  Thb  Lmr  ov  Pibsonal  Propxbtt  left  in  pledge  or  subject  to  an  equitable 
lien,  may  be  enforced  in  equity,  if  the  property  has  been  taken  by  the 
debtor  from  the  pledgee.  At  law  the  lien  inddent  to  a  pledge  depends 
upon  possession.    Coleman  y.  Shelton,  639. 

L  Rent  ot  Pbopxbtt  oonTeyed  as  security  to  indemnify  the  grantee  against 
liability  as  surety  for  the  grantor,  constitutes  a  part  of  the  security  and 
can  not  be  recovered  by  the  gtsntor  until  the  liability  is  disehaiged. 
Sellick  ▼.  Mmnmm,  688. 

6ii  Subbit's  laxs  on  such  rant  is  not  eztanguished,  but  rather  ooBfiimsd,  by 
an  agreement  that  moneys  in  his  hands  due  the  plaintiff  an  to  be  implied 
on  the  debts  for  which  he  is  surety.    Id. 

See  Ck>BroBATzoN8^  6;  JjmawBsrB,  8,  10^  17. 

LIS  PENDEKa 
See  Bona  Fibk  Pubchasbb8»  fi. 

MALICIOUS  PROSBOUnON. 

1.  Av  AonoK  for  a  maHcions  prosecution  will  not  lie  against  one  who^  pur- 
suant to  advice  of  counsel  sought  in  good  faith,  commences  an  aOtion, 
believing  that  he  has  sufficient  cause  therefor.    Sttme  v.  S^gffl^  341IL 

1  An  Alumation  that  a  suit  was  maUoiously  commenced  will  not  be  sup- 
ported by  evidence  which  shows  that  the  defendant  bftMkght  his  aotioa 
believing  that  he  had  good  cause  therefor,  but  detaiiied  propstty  at- 
iMshed,  alter  learning  that  his  suit  was  groundless.    /dL 

MAKDAMTTa 

L  Mandamus  Lib  to  compel  appiaisen  to  appraise  ptopeity  taken  for 
public  use  when  they  refuse  to  do  so.    Ex  parte  Jamktgit  447. 

1  AiASRNATXVB  Manbamus  may  issue  in  such  a  case  to  give  the  appraisers 
an  opportunity  to  put  the  facts  on  reccml  by  their  retnnit  where  the 
question  is  deemed  of  sufficient  importance  to  render  a  review  on  error 
desirable.    Id, 

MOETGAGBS. 

L  CoNnuBunoN  to  DiscHABas. — ^If  all  the  mortgaged  premises  an  sold  to 
dififiBrent  persons,  in  separate  parcels,  they  must  contribute  to  the  pay- 
ment of  the  mortgage  according  to  the  value  of  their  several  parcels 
when  it  was  executed;  but  if  the  mortgagor  retains  any  part  of  the 
premises,  that  part  must  first  be  subjected  to  the  mortgage  before  re- 
sort can  be  had  to  the  purchasers  or  to  the  parts  sold.  JforriiMa  v. 
Beekmth,  136. 

8,  GoMPXLLiNO  MoBTOAOOR  TO  oiVB  Sbcurtft.  —  A  mortgagor  who  sells 
part  of  the  estate  and  refuses  to  pay  or  secure  a  balance  due  on  the 
mortgage  may,  by  the  assignee  of  a  note  given  to  him  for  part  of  the 
purchase-price  of  the  lands  ssldt  who  had  been  enjoined  from  its  collec- 
tion, be  compelled  to  give  security  on  the  balance  of  his  estate,  for  t>*« 
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mm  wmataing  due  on  the  mortgage.  And  when  caoh  seenrity  is  given^ 
the  injonotion  againat  the  ooUeotion  of  the  note  will  be  diaaolved.    Id. 

|L  Saim  ot  a  SaooND  LrBTAiXMiirr  dae  on  a  mortgage  tranafera  title  £re* 
of  the  lien  of  a  prior  inatallment  on  the  tame  mortgage.  Parkku  y. 
Campbell,  188. 

i.  ArrAOHZHO  thb  Equitt  ot  RsDXicFnoN.  — Where  a  negotiable  note^ 
aecnred  by  a  mortgage,  is  transferred  without  an  assignment  of  a  mort- 
gige,  the  indorsee  may  attach  the  equity  of  redemption,  and  sell  the 
same  under  execution  in  an  action  against  the  promisor.  Crane  y. 
ifars^  829. 

ft.  Iv  suoH  A  Oasi  the  mortgage  atiU  remains  in  f oroe,  the  mortgagee  being, 
in  equity,  the  trustee  for  the  holder  of  the  note.    Id. 

6.  JsTESLEar  of  Mortoaoob  and  of  his  Ssoond  and  Thibd  Mobtoaqebs. 
— A  mortgagor's  interest  is  subject  to  sale  and  transfer,  and  the  interest 
which  his  second  mortgagee  acquires  is  the  right  to  redeem  from  the 
first  mortgage;  and  the  interest  which  the  third  mortgagee  has  is  to 
redeem  the  second  mortgsge  by  performing  the  conditions  thereof,  and 
thereby  acquire  the  right  to  redeem  in  like  manner  from  the  first  mort- 
gage, and  having  performed  the  conditions  of  the  first  and  second  mort- 
giige>i  the  holder  of  the  third  mortgage  becomea  entitled  to  the  possea- 
alon  of  the  mortgaged  estate  as  the  holder  of  the  three  mortgagee. 
Samndera  y.  FroH,  894. 

7*  Jchmbbe  of  MoBTOAom  nr  a  Bill  to  RiPBinf,  ^Where  F.  was  first 
mortgagee,  C.  was  second  mortgagee,  and  C,  S.,  and  W.  were  third 
mortgagees,  and  C.  assigned  to  F.  the  second,  and  all  hie  interest  in  the 
third  mortgage^  it  was  held  that  S.  and  W.  could  maintain  an  aoticn  to 
redeem  without  jciuing  O.  as  a  party  plaintiff,  and  that  they  could  have 
done  ao^  even  if  0.  had  not  aaiigned,  for  as  to  the  second  mortgage  his 
interest  was  adverse  to  theirsL  It  was  also  held  that  redemption  oould 
be  made  from  F.,  by  tendering  him  the  amount  of  the  first  and  second 
mortgagea.    Id, 

81  Thb  Biosfs  of  AflBWUBB  of  amortgage  an  not  superior  to  thoee  of  his 
assignor.  Hence,  where  C,  S.,  and  W.  were  joint  mortgagees  under  a 
third  mortgage,  sad  0.  assigned  to  F.  a  prior  mortgage,  it  was  held  that 
F.  did  not  thereby  acquire  the  right  to  apply  the  rents  and  profits 
of  the  estate  to  the  payment  of  the  last  mortgage,  nor  to  demand  from 
S.  and  W.  the  payment  of  C.*s  one  third  of  the  third  mortgage,  as  well 
as  the  whole  of  the  prior  mortgages  held  by  F.     Id, 

9L  a  Mobtoaobb  who  haa  entered  for  condition  broken  for  non-payment  of 
interest,  is  not  obliged  to  accept  payment  of  principal  not  yet  due;  but 
the  rftortgager  has  the  right  to  regain  possession  and  protect  his  estate 
by  paying  or  tendering  the  interest  due.      Id. 

10.  PowBB  OF  CkxjBTS  IN  FOBBCLO0UBB. — ^A  oourt  of  equity  has  power  to 
make  any  decree  necessary  to  complete  justice  between  tiie  parties;  and 
execution  may  be  awarded  at  once  or  at  some  future  time  as  equity  may 
require.     Id. 

11.  If  F.,  S.,  AND  W.  ABB  CO-TBNAKTB    OF    A    JUNIOB    MOBTOAOB,    and    F. 

owns  a  prior  mortgage  in  severalty,  if  S.  and  W.  bring  an  action  to  re* 
deem,  they  must  pay  the  whole  of  the  prior  mortgages,  and  if  they  do 
80,  they  will  hold  the  whole  premises,  unless  F.  chooses  to  reimburse 
them  for  his  proportion  of  the  money  so  paid.    Id. 
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12.  ConinovAL  Sale  ok  MaKnuoK^—Oertrnm  irndbt  as  deteiled  m  <te 

■hitfungot  hdd  to  mmtilulc  *  Hiortigii0e.    Jokmabm  ▼.  ^ray^  577. 
UL  A  RiRSicmniol  thn  il^lit  nf  iniiiiiniiiniiiii  11 MfiLiitiw  iiiiwllj  ■ 

ioocMMMteai  wifth  tiie  nature  ci  *  nortj^ige^  and  void.    Id. 
14  Tbb  Tsnnft  <tf  tlM  aaooBt  daa  on  *  nottgige  ^-j  tliii  miji^iii   of 

nortg^^or  w  goody  thoo^  be  does  not  state  in  viwfc  opacitj  be 

tiietender.    Id. 
UL  BaoQEMJOofanaangnmrnf  ofnniOfftgiginaednotbeiDggBdmnfc 

donie  anifc  by  tiie  aaignea^  nmoe  itk  OMnlyn  natter  of 

T.  ffarrmgiom,  ^S, 
1ft,  BaaxBDora  ov  aocK  A—miaimiT  k  not  bnpartant  aa  balaum  tbe  aa- 

■gaee  and  wnrtgi^or,  ^Hwro  tbato  ia  no  pratenaa  of  jwyiiMt  te  tta 

aawgnor,  vithoot  noliea.    /dL 
17*  BovA  Fids  Balm  axd  DBwmcr  ov  ▲  Hon  te  tbe  aaagnea  of  n 

giga  aaenring  tba  aame,  paaaea  tba  tHia  tfaawin  withoot  n 

mant  of  aoeb  note.    Id, 
*§•  AMBQMMMn  ci  mor^igaa^a  intewat  in  Iba  mnttgi^ad 

witb  it  tbe  og^  to  raoeive  pi^inant  of  Ibe  notea  aaeuiad  by  tbe 

giga    Id, 
301  PoflSMMOJr  of  tbe  notea  in  aoch  oaaa  by  tbe  aaagnee  ia  neeeaaaiy  only  te 

lebat  tbe  preaomptum  of  payment^  and  not  te  oonvay  tbe  if^bb    Id 
90.  Ambqvor  can  not  raoeive  payment  of  notea  aecoxed  by  nHMigiga  after 

an  aaeignmant  of  tbe  mortgege  witboat  haonming  liable  te  tbe 

lor  money  bad  and  raoeiTed.    Id, 
tL  Wbebm  Qhs  of  Two  HoBiaAaaB  baa  aarigned  bia  intenat  te  n 

penon,  and  tbe  otber  mortgigae  bad  deooaaed  altar  leeeifi^g  bia  prapor- 

tion  of  tbe  mortgage  debt,  tbe  aarignea  may  aae  alone.    Id, 
SL  BxrBBXHTAiim  of  tbe  df>oeaaed  mortgngee  ate  tniataaa  in  aoch  n  caaa» 

bolding  ball  tbe  ri^t  in  tmat  for  tbe  aaaignee  of  tbe  aornTor,  and  may 

be  compelled  te  exeeato  tbe  tmat  in  hia  favor.    Id, 
tL  IhBKmaaiQ  ram  Dbcbasbd  MoBXOAOxn  aa  A.  K»  **]ate  o(  eta.,  de- 

ceaaadv"  ia  a  anffioient  sTerment  of  bia  deatb  te  enable  tbe  aaaignee  d 

tbe  anrviTor  to  aoe  alone.    Id, 

See  Ootm,  3;  NaaoTiABUi  JmfaanaanB,  & 

MUNICIPAL  OOBFOBATIONS. 
See  CoRPOBAXioyBi  7,  8,  91 

NEQOnABLE  IKSTBUMENTa 
L  A  Koa  QPFBir  to  one  of  aeveral  creditor%  in  oonaideration  of  bia  baling 

aignad  a  compoaition  deed  with  the  other  Greditora»  whereby  tbe  debtor 

waa  releaaad  from  all  demanda^  ia,  when  made  witboat  tbe  knowledge  of 

tbe  other  creditora,  invalid.    Cfoodwin  y.  Blahe,  87. 
9L  AHiomai  ot  a  Kots  for  the  porohaaa  price  of  land  can  not  be  reqnired, 

aa  a  condition  of  ita  collection,  to  giye  bond  aa  aecozity  of  tbe  title. 

Morrittm  v.  Beekwith,  136. 
&  A  Suit  oir  NnoariABLK  Papse  may  be  brought  on  tiie  day  it  &]]a  due,  if 

d^»fnfM»*^  for  payment  baa  first  been  made  at  a  reaaomiMe  boor  of  that  day. 

Chreeley  ▼.  ThurUon,  286. 
4.  TzMB  WHKN  Suit  hat  bb  Bbouobt. — Except  in  the  oaaa  of  negotiable 

paper,  the  debtor  can  not  be  subjected  to  an  action  ontil  after  tbe  whole 

of  tbe  day  of  payment  baa  passed.    Id, 
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&  Tss  EuiOUTioy  ov  a  Mobsoaob  by  an  indoner  to  the  holder,  to  seoitre 
the  pftyment  of  a  promiaaory  note  made  for  the  indoner'a  aooommoda- 
tion,  does  not  extingoiah  the  note.    Clapper  v.  Union  Bank,  294. 

6.  NoTB  AS  Pationt. — ^Where  an  indorser  givea  hia  own  note  to  the  holdei 

of  jrpromiaaory  note  aa  aeonrity  for  the  debt,  the  original  note  is  not  ez- 
tingaiahed  unleaa  the  laat  note  waa  reoeiyed  in  aatiafaction  of  the  first 
Id. 

7.  OroNG  Tims  to  ths  IHDOBaxR  of  a  note  drawn  and  negotiated  for  the 

indoraer's  acoommodation,  Uot»  known  to  the  holder  will  not  diachaige 
the  maker.  Jd. 

&  KoncB  OF  KoN>A0OKPTAiroi  ia  ezonaed  where  the  drawer  haa  no  effeota 
in  the  handa  of  the  drawee  at  the  time  presentment  ahoold  be  made,  or « 
having  anch  effects,  withdrawa  them  before  presentment  ia  made.    Bie^ 
eSberger  y.  FMley,  312. 

BL  In  Such  a  Cask  there  ia  no  diatinotion  between  a  non-aooeptance  and  a 
non-payment,  in  regard  to  giving  notice.    Id, 

10.  Thb  Drawer  of  a  Chbck  on  a  bank,  where  he  haa  no  fonda,  ia  not  en- 
titled to  notice  of  non-payment,  nor  ia  he  diaohaiged  by  the  failnre  to 
present  within  a  reasonable  time.    Id, 

IL  DnvsRENCB  BiTWEKN  DRAWING  on  an  individual  and  on  a  bank  sug- 
gested, where  the  drawee  has  no  fonds  of  the  drawer  in  his  hands.    Id. 

12.  An  Indobssmxmt  in  Blank  before  the  matorityof  a  negotiable  note, 
by  one  to  whom  the  note  was  not  transferred,  will  create  the  liability  of 
a  grantor  npon  proof  of  a  legal  consideration.     Tenney  v.  Prinee,  347. 

18.  Parinxrship  Notsl — ^A  promissory  note  signed  by  a  person,  in  whose 
name  a  copartnership  is  carried  on,  does  not,  although  in  the  hands  of 
an  innocent  holder,  prima  faeie  bind  his  copartners;  and  the  burden  of 
proving  that  the  note  was  given  for  the  use  of  the  copartnership  is  upon 
the  holder.     Mant^fadurert^  Bank  v.  Winahiq),  369. 

14.  Kbootiablb  Notx. — ^A  negotiable  note  indorsed  when  overdue  is  subject 
to  all  equities  existing  between  the  maker  and  payee;  and  in  an  action 
by  an  indorsee  holding  a  note  so  transferred  the  maker  may  show  as  a 
defense  a  negotiable  note  of  the  payee  made  to  him  that  was  intended  aS 
payment  of  the  note  in  suit.    Sargent  v.  SotUhgate,  409. 

15.  Sit-off. — ^A  negotiable  note  held  by  the  maker  against  the  payee  of  a 
note  in  soit  may  be  pleaded  as  a  set-off  in  an  action  by  an  indorsee 
against  the  maker  of  the  note  sued  on;  provided  the  note  sued  on  was 
indorsed  after  it  became  due.    Id, 

id.  EsBXNTiAL  QuALiTDBS  OF  A  BiLL  OR  NoTB  are:  1.  That  it  be  payable  at 
all  events,  and  not  contingently  or  out  of  a  particular  fund;  and,  2.  That 
it  be  for  the  payment  of  money  only,  and  not  for  the  performance  of  any 
other  act  or  in  the  alternative.     Cook  v.  SaUerUe,  432. 

17*  Order  Patablx  on  Taking  up  Makxr's  Kotjb. — ^An  order  drawn  by 
A.  directing  B.  to  pay  0.  or  bearer  a  certain  sum,  "and  take  up  A.'s 
note  for  that  amount,"  is  payable  on  a  contingency,  and  is  not  a  bill  of 
exchange  even  though  accepted.    Id, 

Idk  WfliN  New  Note  is  Sattsfaciton  of  an  Old  One.— A  new  note  given 
without  any  new  consideration  to  the  same  person,  and  for  the  same  sum 
as  an  old  one,  is  not  deemed  a  satisfaction  thereof,  unless  so  received  and 
accepted,  and  whether  it  was  so  received  ikAd  acceptdd  or  not,  is  a  ques- 
tion of  fact  for  the  jury      Hart  v.  Boiler,  5«/^. 
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m  Tme  Dkath  o>  TOM'DmAWwai  ot  a  pnmmory  note,  mid  iiiinfiB  of 

diipeiiM  with  notiee  to  tiio  iadoff— w  of  noD-pajnnentb    JtOHofa  /loaib  ▼• 

JVo^  668. 
SOL  KoTS  ImxttaiD  when  long  orordne,  will  be  fareated  as  if  indoteed  on  tiie 

day  of  paymeBt  lor  the  pofpoee  of  dwaand  and  notiee.    JToeft  t.  Har^ 

ringioH,  672. 
SI.  Law  Msbchast  Adopted  nr  VmBMOtn. — ^The  law  merohaat^  being  a 

part  of  the  eommon  law  of  Rngland,  hae  been  adopted  as  nioh  in  thia 

■tate  by  statate^  so  fiur  as  applicable  to  oar  dzcnnutaneei^  and  not  re> 

pagnant  to  our  eonstitQtion  and  lawa.    /dL 
SS.  Ikdomkb  ot  OTMtDun  KoCT  ia  entitled  to  wiaeowable  demand  and  noticeu 

Id. 
23.  What  is  Bsabohablb  I>DfAin>  ahd  Nonoi  ia  purely  a  qneation  of  law 

where  the  facta  are  found.     Id, 
84.  Whxbx  aix  thb  Pabtiis  live  in  the  eame  town,  in  the  oaae  of  a  note 

indoned  when  long  oYerdne,  demand  ahonld  be  made  upon  the  maker  in 

a  day  or  two  at  farthest  after  the  indoreement^  and  if  not  paid,  notiea 

ahonld  be  given  to  the  indoreer  on  the  day  of  demand.    Id. 
2&  DxKAND  Sxvxzr  Dat8  avteb  the  iNDOBSBicniT,  in  anch  a  caae^  and 

notice  of  non-payment  given  on  the  first'  or  second  day  afterwards^  an 

unreasonable  and  will  discharge  the  indorser.    Id. 
26.  BsFUTiD  OB  Actual  IirsoLVXiroT  of  the  maker  does  not  dispense  with 

the  necessity  of  demand  and  notice  to  ohaige  the  indoraer.    Id. 
87«  KoTS  ExxouTKD  while  the  maker  is  intoxicated  so  as  to  be  deprived  of 

the  exercise  of  his  understanding  is  voidable  by  him,  althooj^  hia  in* 

toxication  was  voluntary  and  not  procured  by  the  oironmvention  of  tiie 

other  psrty.    BarreU  v.  Buxton^  691. 
2flL  NaooTUBU  Insibuioht,  Blahx  LfDOBmcnrr  av.— An  indomaMiift 

in  blank  vests  the  title  to  a  negotiable  instrument  in  tiia  holder,    £!ssi 

V.  Conoeoefteo^jwe,  756. 

See  MoBTOAOis^  17>  19. 

KEW  TRIALS. 

L  BxjsonoN  09  Lio  al  akd  Competent  Bvxdbvgb  tending  to  prove  a  m» 

terial  faot^  is  a  sufficient  ground  for  awarding  a  new  trial,  even  though 

the  court  should  deem  such  evidence  insufficient  to  change  the  resnlk 

Moon  V.  Hawks,  725. 
%  Ksw  Tbial  on  the  ground  of  newly  diBcovered  evidence  will  not  be 

granted,  imless  it  appear  that  the  evidence  was  discovered  since  the  trial* 

and  is  material,  and  that  no  laches  is  imputable  to  the  party.    Jiyen  v. 

BrowneU,  729. 
%  Oumulativb  Evidbnob  on  a  controverted  point  disoovered  since  the  trial 

is  not»  as  a  general  rule,  a  ground  for  a  new  triaL    Id. 
i.  OmcuLATiVE  Evidence,  removing  all  doubt  upon  a  material  point»  which 

was  before  doubtful,  and  making  it  apparent  that  injustice  has  been  dons^ 

will  warrant  the  granting  of  a  new  triaL     Id, 
&  Appugaitons  job  New  Tbials  are  addressed  to  the  sound  diacretioa  of 

the  court.     Id, 
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NOTICE. 

L  Vtfmm  or  VimiooikBiD  Dm*  will  deitioy  Hm  legU  dlMl  of  aa  attaoh* 
«i6ot  l«vi«d  upon  the  land  as  bolonguig  to  the  grantor.  B«t  knowMga 
of  aa  iBtaot  to  ooBvay  will  not  prodaoa  tbia  raaolt^  (huking  ▼.  Hurd^ 
336. 

2.  Th«  PoaaiBaiQH  ot  a  Cibtox  qvb  Tbuct  ezeroiaing  all  the  acta  of  owser- 

ihip,  ia  not  notice  of  a  aecret  tmst  to  a  porchaser.    SeoU  y.  Oattetgher^ 
SOS. 

3.  Tn  P068I8SION  OT  A  Cisrm  qux  Tbubt  beoomea  advene  when  the  legMl 

title  ia  conveyed  in  violation  of  the  troet.    IcL 

4.  Nones  BT  Rbcitals  im  Dbed, — ^A  reference  in  a  deed  to  a  will  ia  notioe 

to  the  grantee  of  the  tnista  contained  in  the  wilL     Or«nf  r,  Oa§il§ma% 

741, 

See  Bona  Fidk  Pukchassbs,  6^  6;  pA&TNXBamp,  1,  2;  4. 

OFFICE  AND  OFFICERS. 

PmauMPi'ioy  that  OmoxB  did  his  dnty  will  be  indulged  ia  to  aopporl 

aalea  under  atate  revenue  lawa,  until  the  contrary  ia  ahowB.     Tmrff  v. 

Bldght,  101. 

See  OoBPORATioNSi  11,  12,  13;  SHiBOia. 

PARENT  AND  CHILD. 

MAcnxNAVoa  ot  Child  out  of  hia  estate  will  be  allowed  wImm  ha  ia 
wealthy,  and  hia  father  ia  in  indigent  ciroumatanoea.  Myen  v.  Myen^ 
648. 

PARTIES. 

See  AonoKS;  Bona  Fidi  Pdbohasxbs,  2;  EzaouroBS  and  Adkihibiba- 

TOBS,  9. 

PARTNERSHIP. 

1.  NonoB  OF  DsnoLUTioN  of  a  partnership  in  the  newspapera  ia  aufficiflBt  aa 

to  all  persona  who  have  had  no  previoua  dealinga  with  the  firm.  Chraves 
V.  Merry,  471. 

2.  Actual  Nonox  of  such  dissolution  is  neoeasazy  as  to  all  with  whom  the 

firm  haa  previously  dealt.     ItL 
3i  Nora  MADB  AFTXB  DissoLTTTiON  by  ouc  of  the  partners,  in  the  firm  name» 

to  payees,  who  have  had  previous  dealings  with  the  partnership  and 

have  no  actual  notioe  of  the  dissolution,  is  binding  on  lUl  the  partnersb 

Id. 
\  Indobsebs  BAYnro  Actual  Notice  of  the  dissolution  may  recover  on 

such  note  against  all  the  partners  if  it  was  valid  in  the  hands  of  the 

payees,  for  want  of  such  notice.    Id, 
i.  Pabtneb's  Authobitt  AjmEB  Dissolution  to  sign  the  firm  name  to  notes 

for  partnership  debts  may  be  implied  from  circumstances.    Id, 

6.  Exfbess  Admission  by  the  other  partners  that  the  firm  is  bound,  or  a 

failure  on  their  part  to  object  to  auch  a  note  as  being  made  without 
authority,  when  it  is  brought  to  their  notice,  will  warrant  a  presumption 
that  it  was  executed  with  their  knowledge  and  consent.    Id. 

7.  What  Constitutes  a  Pabtnebship.  —If  a  person  is  to  receive  for  hia- 

services  emoluments  iev^noiug  upon  the  profits  and  losses  of  the  trade, 
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he  IB  to  be  ooondered  a  partner;  bat  if  he  ie  to  reoeiYe  a  oertain  aal 
definite  portion  of  the  profits,  he  ie  not  a  partner.  Simpatm  t.  .FUta»  60S. 
&  LxABiUTr  OT  PABnrxB  lOB  Loss  BT  FnuL— A  partner  entiUed  to  re- 
ceive a  share  of  the  profits,  miist  bear  his  proportion  of  a  loss  oecasionsd 
by  fire.    Id. 

.    See  CojmuoT  ot  Laws,  1;  Nbootiablb  Imbtbumbnib,  13;  SHmnro^  2. 

PAYMENTS. 

L  CBSDITO&  CAN  NOT  ApFLT  Patmxntb  to  items  in  his  aoooont  which  he 
ooold  not  recover  in  an  independent  action,  so  as  to  create  a  balanoe  in 
his  favor  on  the  remaining  items.     SeUick  v.  Mufuon^  689. 

IL  ABSiOHioDrT  AND  BscBiPT  OF  Qooi>s  to  be  applied  to  a  particolar  debt^ 
oonstitate  one  entire  contract.    Baffmond  v.  Roberts,  702. 

Ik  Pabol  Evidenge  afifeoting  such  contract  is  admissible  to  prove  that  there 
were  other  goods,  not  mentioned  therein,  sold  at  the  same  time  to  be  ap- 
plied npon  the  same  debt,  but  not  to  contradict  the  contract  by  showing 
ihat  part  of  the  goods  embraced  in  the  assignment  were  not  indlnded  in 
the  receipt  fixing  the  price  i^^reed  on.    Id. 

PERSONAL  PB0PEBT7. 
See  Sales,  18,  19. 

PLEADING  AND  PBACXICB. 

1.  The  Assiohment  ot  Erbob. — ^That  the  coort  erred  in  denying  the  mo- 
tion for  a  new  trial,  brings  before  this  coort  every  qnestion  which  was 
properly  before  the  lower  court  on  that  motion.  McAlexanderY.  Wrif;^ 
93. 

1  Ebbob  in  not  DiSMisaiNO  an  Aotion  on  application  made  before  the 
trial,  becaase  the  attorney  had  no  authority  to  prosecute  it^  may  be  re- 
viewed on  motion  for  a  new  trial.    Id. 

8b  Ebbob  in  Dismissing  a  Cboss-bill  can  not  be  reviewed  on  an  appeal 
from  a  decree  dismissing  the  original  bilL     Terry  v.  Bletght^  101. 

4.  DiSMissiNa  A  Bill  absolutely  for  want  of  proper  parties,  is  an  error  en- 
titling the  complainant  to  a  reversal,  if  he  chooses  to  appeal.     Id. 

ft.  If  Defendant  Die  afteb  Answeb,  the  suit  may  be  revived  against  his 
administrators  and  minor  heirs,  by  consent,  and  a  guardian  ad  Utem 
need  not  answer.    DurreU  v.  Simpson,  115. 

6.  An  Allegation  in  a  Bill  contradicted  by  the  exhibit  referred  to  is  un- 

availing.    Henderson  v.  PiekeU's  Heirs,  130. 

7.  Ck>NTRACT  IN  Wbitino  Need  NOT  BE  ALLEGED. — ^In  assumpsit  for  the 

price  of  land  sold,  the  complaint  need  not  allege  that  the  contract  was 
in  writing.     Kibby  v.  Ckiiwood,  143. 

8b  Wbit  of  Ebbob,  who  must  Join  in.— Oenerally  a  judgment  or  decree 
is  an  entire  thing,  and  therefore  all  affected  by  it  must  join  in  the  writ 
of  error;  but  if  the  judgment  be  several  in  its  nature,  a  several  writ  of 
error  lies.  A  judgment  establishing  a  will  is  several  in  its  character, 
and  each  person  affected  may  severally  prosecute  his  writ  of  enor,  or  all 
may  join  in  one  writ.     Wells  v.  WeUs,  150. 

^  Cases  Decided  in  England  since  1776  are  not  authority  in  the  courts  of 
Kentucky,  and  must  not  be  read  therein.    Leigh  v.  Everkeari,  160l 
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IOl  a  DEfXNDAiiT  OAN  NOT  BB  Rbquirsd  to  an«wer  M  to  th«  forgery  of  a 
deed  wbich  the  bill  seeks  to  have  canoeled  as  forged.    Id» 

11.  PLBADnrofl.  — Dilatory  and  declinatory  pleas  shonld  be  mado  at  the 
proper  time,  or  the  same  will  be  deemed  waived;  bat  a^lea  that  shows 
a  total  want  of  legal  right  in  a  suitor  may  be  objected  to  and  advantage 
taken  of  the  same  at  any  stage  of  the  proceedings.    Brown  v.  Saul^  17& 

IZ  Whebb  vo  Tbstimony  is  ofifered  of  a  £act»  or  the  proof  is  so  vagne  and 
indefinite  that  the  fact  to  be  proved  can  not  be  deduced  by  any  ratioi^ 
inference,  the  court  should  instruct  the  jury  that  it  is  not  competent  for 
them  to  find  such  fact.    Riggin  v.  Patapteo  Ins,  Co,,  902. 

18.  A  Statbmbnt  in  a  bill  of  exceptions  that  certain  facts  were  "proved,** 
construed  to  mean  that  evidence  was  offered  to  prove  them.    Id, 

14.  Afpbllant  was  allowed  to  dismiss  his  appeal  after  the  delivery  of  the 
opinion,  and  before  judgment.    Keu>$on  v.  Douglau,  317. 

1&  Vbbbict  subject  to  the  opinion  of  the  court  upon  facts  stated  anthoriaes 
the  court  to  draw  the  same  conclusions  from  such  facts  as  the  jury  would 
have  been  entitled  to  draw.    Ja/ck&fyn  v.  WhUbeek,  454. 

16.  Bboobd  showing  a  continuance  to  October  term,  with  an  award  of  venire 
to  December  term,  and  then  stating  "at  which  day  came  the  partieSi 
etc,  and  the  jurors,"  etc.,  must  be  understood  to  mean  that  the  parties 
and  jurors  appeared  at  December  term.     MiUer  v.  PUimbt  45^ 

17.  MraoonnKUAKOB  is  Cubed  by  the  statute  of  jeofails.    Id, 

18b  Sbttzno  Asidb  a  Judombnt  entered  upon  a  verdict^  without  setting 
aside  the  verdict^  is  error.    Huston  v.  MiteheU,  606. 

19.  Whbbb  thbbb  is  vo  Coniuot  of  testimony,  a  statement  of  its  legal 
effect  by  the  court  is  not  considered  as  taking  the  facts  from  the  jury. 
John$ton  V.  Chray,  577. 

20.  Ak  Akswbb  to  thb  Mbbits  does  not  deprive  the  defendant  of  any  legal 
objection  insisted  on  in  the  answer.     Teague  v.  Dendy,  648. 

21.  To  A  Bill  vob  an  Aooount,  an  administrator  whose  letters  had  been  re- 
voked«  may  show  that  he  had  fully  settled  with  his  executor.    Id, 

22.  EzGEFnoNS. — A  party  has  a  right  to  require  the  opinion  of  the  court 
upon  any  point  of  law  pertinent  to  the  issue,  and  a  refusal  to  give  it  will 
be  error  to  which  an  exception  may  be  taken.    Fletcher  v.  Howard,  686. 

28.  JuDOB  Cbbtittino  Ezgeftions  is  not  bound  to  notice  points  decided  to 
which  no  exoeptions  were  taken  and  noted  at  the  time,  but  he  may  do 
so.    Siede  v.  Bates,  720. 

24.  Vabianob  in  Datb,  whbn  Imbcatbbial.— An  allegation  that  an  action 
was  commenced  on  the  twenty-fourth  is  supported  by  proof  of  a  writ 
dated  the  twenty-fifth,  for  the  day  is  not  material.    Id, 

26.  Plbadinos — CoBPOBATiOBS. — An  allegation  that  plaintiff  is  a  corporation 
is  unneoessary.    Bees  v.  Conoeocheaifue  Bank,  755. 

See  Bonds,  9. 

PLEDGES. 

L  Dbuvbbt  ot  Possbssion  must  accompany  a  pledge  of  a  personal  chattel 

to  render  it  valid.    Fletcher  v.  Howard,  686. 
8.  If  thb  Pawni?7  *':imediately  redelivers  the  thing  pledged  to  the  pawnor 

the  special  p/vperty  therein  created  by  the  bailment  is  determined.     Id, 


OSC  Iron. 

&  GvoRAL  Owmn  b«viag  poiMiaion  of  •  pkdf*  may  Uwfnllj  diapofe  of  II 
to  any  one,  and  tho  pawn«e  oan  not  raoovw  it  or  nuuntaui  trvpaaa  for 
it.    Id. 

FOWEBa 

1.  BsvoGATioir. — ^A  naked  power  or  authority  may  be  nroked  at  pleaaove.  A 
power  or  authority  coupled  with  an  interest  ia  irrerooable.  Mom^kld  ▼. 
Man^/IM,  76. 

t.  A  PowEB  Coupled  with  an  Intsuest  eziata  when  the  peraon  to  whom 
the  power  is  given  derives  a  present  or  future  interest  in  the  sabjeot  over 
which  the  power  is  to  be  exercised.  The  interest  must  be  in  the  thing 
itself,  and  not  in  the  execution  of  the  power  merely.     ItL 

S.  A  PowEB  TO  Sell  akd  Comvbt  is  a  naked  power  and  is  reyoeabU.    IcL 

4  SuBvivAL  OF  PowEB.~A  power  ooupled  with  an  intersst,  as  where  it  is 
given  to  secure  a  debt»  may  be  executed,  notwithstanding  the  death  of 
the  principal    I<L 

ft.  A  PowEB  vmaai  a  Wnx  to  Sell  such  property  of  a  testator  aa  may  be 
useless  to  his  estate  does  not  anthorixe  an  executor  to  sell  whatever  prop- 
erty he  pleases.    MeOanU  v.  Bee,  610i 

PBOGES& 

1.  Pabtt  Dbooted  from  another  state  or  oonntiy,  on  a  promise  net  to  sua 
him,  may,  upon  being  sued  in  Tiolation  of  the  promise,  avoid  the  pro- 
eess^  and  may  also  bring  an  action  ioe  hia  damages  by  the  brsach  of  soeh 
promise^    Steele  y.  Batee,  720. 

ft  Ir  uvoa  Pabtt  do  not  avoid  the  process  on  the  ground  of  the  frand,  bat 
proceed  to  trial  upon  the  merits,  and  judgment  go  against  him,  he  cso 
not  recover  the  amount  of  that  judgment  as  damages  for  the  breach  of 
such  promise.    Id, 

S.  Judgment  against  a  party  decoyed  within  the  jurisdiction  of  the  court 
for  the  purpose  of  service,  is  conclusive  until  reversed  or  set  aaida.    Id. 

SeeABBEsr. 

QUO  WAKRANTO. 

Ihiobmatiov  in  the  nature  of  a  quo  warranto  lies  in  all  cases  where  *  charter 
exists,  and  a  question  arises  concerning  the  exercise  of  sn  office  claimed 
under  that  charter;  but  the  court  has  the  right  to  grant  or  refuse  it,  a^ 
cording  to  the  circumstances.     Comnumwealih  ▼.  ^rriMm,  0S1. 

REAL  ESTATE. 

A  Rebcaptdeb-mav  can  not  obtain  security  of  the  tenant  for  life  where  the^ 
is  no  danger  of  the  latter^s  insolvency,  nor  any  reason  to  fear  his  depart- 
ure or  disposal  of  the  property.    Smith  v.  I>aniel,  641. 

See  BouNDABiES;  G&akts;  Notice^  2,  8. 

RECORDING. 

L  The  Rboobd  ot  a  Deed  takes  effect  from  the  time  it  is  filed  for  rsoovd^ 
and  not  from  the  time  it  is  in  fact  copied  into  the  reoorder^s  book 
Breckenridge  v.  Todd,  83. 
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%  A  FUOB  DnD  enrolled  within  the  time  allowed  by  Uw  talies  preoedenoe 
over  a  nibeeqaent  deed  first  enrolled,  both  nnder  the  statute  of  this  state 
and  that  of  England.    IcL 

See  MoBT04ak8»  1(^  16;  KoviOSi  1* 

BELATION. 
See  TBiaPAaa,  1. 

BEUGIOUS  SOdETIEa 
See  GoimuciB,  6,  7;  CoBPOBATioHi»  1»  9^  Id. 

BEMAINDBRS  AND  ESyEBSION& 
SeeBBAL  Ebtatb. 

REPLEVIN. 

Tbb  Obnbbal  lasuB  in  replevin  admiti  the  right  of  pwipetiy  to  be  In  thu 
plaintiff.    Harper  ▼.  Baker,  112. 

RES  ADJUDICATA. 

MnTAXB  nr  a  Fobxbb  BiCBn  is  not  oonolosiTe  upon  the  same  partiaa  in  e 
subsequent  action  where  the  point  to  which  the  mistake  xeferred  waa 
not  in  litigation  between  the  parties  in  the  prior  cause.    Oa/rreit  r,  Da^^ 

esft 

See  DnroBCB,  1;  Bowbb,  1;  EsTOPni^  1,  2;  JuDOMBBia^  6, 11, 1& 

RESCISSION  OF  CONTRACTS. 
See  Oomnucn,  1,  2,  8;  Etibxnob,  2L 

SAmES* 

1.  Goods  Soij>  on  Oonditiov  that  security  for  the  purchase-price  given  do 

not  pass  absolutely  to  the  vendee,  where  such  security  is  not  given,  al« 
though  the  goods  were  removed  by  the  vendee  without  objection.  JfThiU 
weU  V.  ViHceiU,  355. 

2.  In  such  Casb,  if  the  vendee  sell  the  goods  and  take  a  negotiable  note^ 

which  he  transfers  to  a  creditor  having  f uU  knowledge  of  the  facts,  aa 
action  of  assumpsit  will  not  lie  by  the  original  vendor  against  the  cred- 
itor, the  note  being  unpaid,  as  such  a  form  of  action  is  an  affirmance  of 
the  sale.    Jd. 

8b  Dblivebt  of  Goods  to  a  purchaser  on  a  fair  contract*  without  any  fraud- 
ulent contrivance  to  obtain  possession,  passes  the  property,  and  the 
vendor  can  not  maintain  trover  for  such  goods  in  case  of  non-payment 
of  the  purchase-money.     Cftapman  v.  LatJtrop,  433. 

4.  Whbbb  onb  Sbli3  Goods  to  be  paid  for  in  cash,  no  time  of  payment  be- 
ing specified,  payment  and  delivery  are  simultaneous  acts,  and  the  vendor 
may  refuse  to  part  with  the  goods  until  payment.    Id, 

6.  Dblivebt  without  Patmbnt  in  such  a  case  passes  the  property,  and  the 
vendee  may  avail  himself  of  any  legal  set-off,  notwithstanding  his  agree- 
ment to  pay  ready  money.    Id, 

4L  Vbndob  mat  Stop  Goods  in  traneUu,  before  actual  delivery,  on  the  vendee's 
becoming  bankrupt.     Id, 


828  Index. 

7.  Absoluts  Dblzvkbt  or  Goods  sold  ib  a  waiver  of  antecedent  oonditkja 
Id. 

%,  y  BNDn  OnxBnro  Patxkht  in  notes  of  the  ▼endor,  after  deUveiy  of  tlie 
gDodi»  where  he  haa  ptomiaed  to  pay  caah,  ia  not  gnilty  of  frand  if  he  did 
not  contemplate  payment  in  such  notes  at  the  time  of  the  poichase  or 
deliTery,    Id, 

SI.  Dbltvsrt  or  Chattbls. — ^Where  a  purchaser  of  chatteb  takea  possessioa 
of  part  of  them,  and  the  key  to  the  shop  containing  the  reaidae  is  left 
with  a  third  person  for  him  by  the  vendor  parsnant  to  an  understanding 
between  them,  the  property  thereby  ptiwMwi  so  as  to  enable  such  par% 
chaser  to  maintain  trespass  against  a  subsequent  purchaser  from  the 
▼endor  who  takes  actual  possession  of  the  goods  in  the  shop  by  borrow- 
ing the  key  from  the  person  with  whom  it  is  left.  Chofipel  v.  Marvm^ 
684. 

10.  PBOFBST7  nr  PXBSONAL  Chatteub  may  pass  by  a  bargain  and  ssle  f cr 
sufficient  consideration  without  delivery  as  between  the  parties,  but  da* 
livery  is  necessary  as  to  other  persons.     FUieher  v.  Howard,  686. 

11.  When  thb  Samb  Chattel  is  sold  to  two  purchasers  by  oonveyanooe 
equally  valid,  he  who  first  lawfully  acquires  possession  must  prevaiL    /dL 

Ifi.  CoNBlDBBATiOK,  SuificiBNOT  OT.— The  liability  of  the  purchaser  of  a 
chattel  as  surety  on  the  vendor's  note,  or  the  discharge  of  a  debt  due 
from  the  vendor  to  the  purchaser,  is  a  sufficient  consideration  for  the  sale 
of  such  chattel.    Id. 

IS.  Tbkpobabt  Delivbbt  or  PoflSBSSZOB  of  a  chattel  to  a  purohaaer  who^ 
after  retaining  it  for  a  few  hours,  redelivers  it  or  permits  it  to  return  to 
the  posseflsion  of  the  vendor  does  not  psss  the  property  as  against  a 
second  purchaser  from  the  vendor  who  subsequently  takes  possossicn 
Id. 

14.  CtoHTinujU)  Change  or  PossBssioir  is  necessary  to  transfer  the  title  as 
against  a  subsequent  purchaser  for  value.    Id, 

15.  Mbbb  Possbssion  or  a  Chattel  with  the  owner's  consent,  and  without 
any  fraudulent  or  deceptive  purpose  will  not  render  such  chattel  llaUe 
to  the  debts  or  disposition  of  the  possessor.     Moon  v.  Hawks,  723. 

16.  Ir  THE  P088E8SIOK  IS  Fraudulent  or  intended  to  give  the  possessor  a 
false  credit,  of  which  the  jury  are  to  judge,  the  property  may  be  taken 
for  such  possessor's  debts.    Id. 

17.  Sale  or  Gift  may  be  inferred  from  circumstsnces,  where  there  is  no 
proof  of  sn  actual  sale.    Id, 

18.  PossBSSioN  Alonb  is  presumptive  evidence  of  ownership  of  a  chattel, 
and  if  not  opposed  is  sufficient;  and  the  evidence  is  still  stronger  if  the 
possession  is  accompanied  by  the  exercise  of  complete  acts  of  ownership 
for  a  length  of  time.    Id. 

19.  Sblliho  Part  of  a  number  of  chattels  reoeived  at  the  same  time  and 
dnder  the  same  circumstances,  is  proper  evidence  to  go  to  the  jury  upon 
the  question  of  ownership  of  the  residue.    Id, 

See  Fraudulent  CoNVETANOBa,  2,  4, 

SEALS. 
See  CoRFORATXONa,  6. 
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SEDUCTION. 

L  DiKAon  lOB  6xDUonoir.-~The  wounded  honor  of  the  family  and  tha 
laceration  of  the  parental  feelings  may  be  regarded  in  estimating 
^Umagea.  When  the  father  of  the  aednoed  female  is  the  plaintiff,  nc 
ac^  of  service  need  be  proved  if  she  be  a  minor;  Imt  if  she  be  of  age,  b  . 
most  appear  that  she  resided  in  her  father's  family,  and  some  acts  oi 
service,  however  slight,  most  be  proved.    Emery  v.  Oowtn,  233. 

2.  SiDUonoN. — A  father  may  sustain  an  action  for  the  seduction  of  his  minoi 
daughter,  though  she  rtside,  when  debauched,  out  cf  his  family,  unless 
he  has  divested  himself  of  his  right  to  control  her  and  to  require  her 
services.    Id, 

Si  Siductzon  of  ▲  Fdcalb  Apfbxntzci,  while  she  is  a  minor  and  after  her 
master  turns  her  away,  or  %iter,  with  the  consent  of  the  master,  her 
return  to  reside  with  her  &ther,  gives  the  latter  a  sause  of  action  against 
the  seducer.    Id* 

SET-OFF. 

Bee  Saxjs*  6;  VKBrDOR  and  VurDSB,  14b 

SHERIFFS. 

L  Tbb  Shibxif  xat  Demand  an  Indxmniit  where  there  is  such  a  daia 
to  the  property,  adrerse  to  the  defendant  in  the  execution,  aa  would  rea- 
sonably raise  a  doubt  or  apprehension  as  to  the  title,  or  create  a  pause 
in  the  mind  of  a  constant  man.    Spongier  y.  CcmnumweaUh^  648. 

2.  Thb  Bwaxn  is  thb  Aoxnt  or  ths  Plaxhtziv  for  certain  purposes  only; 
being  made  auch  by  the  law  and  not  by  his  appointment^  the  plaintiff  is 
bound  only  by  those  acts  that  are  strictly  within  the  scope  of  his  au- 
thority.   ^tfiM  Y.  Campbell,  595. 

Si  Thb  Authobitt  of  the  sheriff  extends  only  to  the  making  of  the  money 
due;  he  can  not,  therefore,  prejudice  the  rights  of  the  plaintiff  by  any 
contract  or  compromise.    Id, 

4  OmdAL  Acts  performed  in  the  sheriff's  office  are  presumed  to  be  dene 
.  by  hia  authority;  but  this  presumption  may  be  rebutted  hy  proof  that 
thqr  were  v\one  without  authority  or  by  mistake.    /dL 

See  Acnoxs. 

SmPFING. 

L  OwHX&  OF  Y^SBKL,  WHIN  NOT  LiABLK. — ^If  a  vessd  is  let  to  the  master, 
<m  the  shares,  he  victualing,  manning  her  and  paying  a  part  of  the  port 
bhaiges,  and  having  absolute  control  of  her,  but  yielding  as  compensa- 
tion for  the  use  a  part  of  the  net  eamingB,  the  liability  of  the  general 
owners  cMmson,  The  master  in  such  a  case  is  the  owner  pro  hoe  vice, 
Thompmm  y.  Bmw^  263. 

8.  rABTNXBBHiP,  WHAT  n  NOT. — ^If  the  owncTS  of  a  vessel  let  her  to  the 
master,  accepting  as  their  compensation  for  her  use  a  certain  portion  of 
the  net  profits,  this  does  not  create  a  partnership.    Id. 

tb  UsAoa,  Common  Cabbxxb. — ^Where  by  the  usage  of  the  place  goods 
shipped  on  freight  are  consigned  to  the  master  for  sales  and  returns,  the 
owners  of  the  vessel  are  liable  for  the  payment  of  the  proceeds  to  the 
shippers.    Emery  v.  Her^ey,  268. 


830  Imdxx. 

4.  As  OwvEB  PBO  RAO  TXOB  of  a  ▼essd  it  one  who  has  the  entife  oantrol 

and  direction  thereof,  so  that  the  general  owner,  for  the  time  bein^  hai 
no  right  to  interfere  in  its  management.    Id. 

5.  A  Bill  of  LADiKa  Unindobsxd  and  sent  to  one  in  a  letter,  oontaining 

no  words  of  transfer,  it  being  for  the  delivery  of  goods  to  "A.  or  his 
assigns,*'  will  not  support  an  action  by  the  holder,  either  as  sssignno  or 
sanriving  owner.  And  the  deliTery  of  a  part  of  the  oargo  will  not  estop 
the  owner  of  a  Teesel  from  denying  the  plaintiff's  title  to  the  residue. 
SUme  V.  Swift,  349. 
6b  Lawful  CoimtACfra  or  a  Mastbb  of  a  general  ship,  relative  to  the  isoal 
employment  of  the  vessel,  are  binding  npon  the  owners.  Waird  v.  (Treen, 
437. 

7.  Thb  Master  is  the  confidential  agent  of  the  owners  at  large,  intmsted 

with  the  conduct  and  management  of  the  ship.    Id. 

8.  A  GssHRAL  Ship  is  one  in  which  the  master  or  owners  engsge  sepaiately 

with  a  number  of  persons  unconnected  with  eaoh  other,  to  oonvey  their 
respective  goods  to  the  place  of  the  ship's  destination.    Id, 

9l  Masxib  of  a  Gbnbiial  Skip  abboad  has  power  to  make  contracts  in  re- 
lation to  freight  which  will  be  binding  on  the  owners.    Id, 

IQi  Owmot  ON  BoABD  exclusively  attending  to  the  shipment  of  the  caigo^ 
is  not  bound  by  the  master's  contracts*  but  to  exempt  hiaualf  from  lia- 
bility he  must  show  that  he  was  exclusively  attending  to  that  basittesB. 
Id. 

11.  Owvnts  ASK  Leablb  for  goods  stoleii  on  the  Toyige  wfaioh  ware  shipped 
an  a  contract  with  the  master,  without  their  knowledge^  and  which  were 
not  put  on  the  freight  list,  although  one  of  the  owners  was  on  boaid  as 
snpercaigo^  but  not  shown  to  have  been  exdnsively  attending  to  the 
shipment  of  the  caigo.    Id, 

UL  Fbhoht  Fno  Baia  Itotieui  is  due  where  a  ship  is  disabled  by  perils 
ef  the  sea  from  puxsoiBg  its  Toyags^  without  the  master's  hnl%  and  puts 
into  an  intermediate  port,  and  the  owner  there  reoeives  his  goods. 
Wdeh  V.  iTtdfct,  443. 

13.  AocBPTAKOB  OF  OoGDB  must  be  voloataxy  to  give  a  light  to  pr9  rata 
freight.    Id, 

14.  Hastkr's  Rxfusal  to  Rtepatb  his  ship,  or  to  procure  others  and  send 
on  the  goods,  entitles  the  owner  to  receive  the  goods  at  the  intermediate 
port  without  paying  freight  pro  rata.    Id, 

16.  Whxbb  Master  at  First  Refused  to  Repair  the  ship  and  proceed 
with  the  voyage,  or  to  procure  other  vessels  and  forward  the  goods,  but 
afterwards  consented  to  repair  and  proceed,  under  circumstances  calcu- 
lated to  excite  doubts  of  his  sincerity,  and  the  owner  then  received  his 
goods,  it  is  for  the  jury  to  decide  whether  the  offer  to  repair  was  bona 
fidty  and  the  acceptance  was  voluntary,  so  as  to  entitie  the  ship  to  jfro 
rata  freight.    Id. 

SIGNATURK 

Name. — Junior  is  no  part  of  a  man's  name,  and  need  not  be  affixed  to  the 
name  or  signature  of  a  person,  although  he  is  l^e  younger  of  the  persona 
the  same  name.    Johnson  v.  EUison,  163. 


SPECIFIC  PERFORMANCK 
1.  Of  Voluntary  Contract. — ^If  a  parent,  in  consideration  of   love  and 
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aifootiaii,  make  a  deed  to  hk  funily,  which  it  inoperative  for  want  of 

delivaiy  in  his  life-time^  equity  will  aid  the  granteeti  and  Moore  then 

the  legal  title.    J<miu  v.  •/bnef,  36. 
2i  SpiGzno  PiBiOBMANOB  OF  AN  AwARD,  Butde  ponoant  to  a  yolnntarj 

eahmiosion  of  the  parties  in  writin^^  may  be  decreed,  although  there  may 

have  been  no  aoqoiesoenoe  in  the  award,  or  part  performance  of  it    Jomn 

y.  Bo^Um  MiU  Corp.,  368. 
Si  Av  Awabd  DntiOTZNO  thb  BxacurzoN  of  RtCTiKahw  may  be  speoifiosUy 

performed  In  equity.    Id. 

See  BoHA  Fidi  PuBOHABiBa,  1,  2,  S^  4. 

STATUTBSk 

L  Av  LrmmoN  to  RxnAL  Exmnno  Laws  Is  not  prasomed.  S&ml  t.  Hit 
OredUara,  212. 

2.  SoBSiQUEifT  Statdtb  DO  NOT  Abbogatb  former  ones  by  oontsining  dif- 
ferent provisions  on  the  same  sabjeot;  they  most  be  oontnry  to  ptodooe 
such  an  effiBct.    Id, 

8.  A  Rbal  Statotb  is  one  which  regulates  property  within  the  state  where 
it  is  in  force.    Id, 

4.  TBI  Ebal  fiTATonof  the  sitiiation  prsvails  over  the  penoiial  statute  of 
the  domicile.    Id, 

6.  A  PiMONAL  STATon  is  one  which  follows  and  gorvms  the  party  subject 

to  it  wherever  he  goes.    Id, 

0.  DnrxNmoNB  of  Ebal  and  Pbbsonal  drATum  quoted  and  considered. 

Id, 

7.  A  SrATon  Qcf^naanaMi^  the  property  rights  of  husband  and  wife  Is  not  a 

personal  statute;  but  is  a  real  statute.    Id» 

8.  Bumosnonra  STATOTaB.-*«A  statute  limiting  the  time  te  five  years  to 

recover  real  estate  sold  by  an  administrator  applies  only  to  sales  made 
subsequent  to  the  passage  of  the  statute^  and  has  no  retrospsetive  opera* 
tion.    Holifoke  v.  Hoihhu,  872L 

9.  Statutb  Dmlabino  a  Thzno  Void  is  often  to  be  construed  as  making  it 

merely  vcidaUa  at  the  instsnoe  of  a  party.    AUm  v.  HwUmffion,  702. 

STATUTB  OF  UMITATIOMS. 

1.  Li]aTATioN&— Ignorance  of  one's  rights,  when  not  owing  to  the  fraud  or 

default  of  the  debtor,  does  not  prevent  the  operation  of  the  statute  of 
limitations.    Jordan  r,  Jordan,  249. 

2.  When  thb  Statutb  of  LniiTATtONS  once  begins  to  run,  no  subsequent 

disability  will  stop  its  operation.    RufY.  Bull,  290. 
8b  Thb  Statutb  dobs  not  Attach  unless  there  is  some  person  in  beingoom- 

petent  to  sue.    /dL 
4.  Void  Acts  AoQunta  no  VALZDrrr  bt  thb  Lapsb  of  Tdcb.— So  held  as 

to  a  grant  of  administration  originally  void  for  want  of  jurisdictioiL 

HolyokB  V.  ffaabbu,  872. 

See  OoMHTiTUTioNAL  Law,  4. 

STOPPAGE  IN  TRANSITU. 
See  Salb8»6. 
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SUCCESSION. 
A  BifliABD's  MoTBDb  doM  not  inherit  his  estate.    Cooley  ▼.  DeicKy. 

SUKETYSmP. 

1.  DxsoHABoa  OF  SvBXTT.— A  request  made  by  the  widow  of  a  sorety  fiv^e 
months  after  the  latter's  death,  to  the  obligee  of  a  bond,  to  soe  tbe  prin- 
cipal, will  not  discharge  the  administrator  of  such  surety.     Gardner  v^ 
Ferreet  513. 

2L  Thb  Subxty,  or,  after  his  death,  his  personal  representative  alone,  can 
request  the  obligee  to  sue  the  principal;  and  the  obligee  may  treat  tbe 
request  of  the  widow  as  that  of  a  mere  stranger.    Id. 

8.  Extent  of  Obliobb's  Dutt. — ^The  obligee  is  bound  to  do  no  more  than 
permit  the  surety  to  manage  the  l^gal  responsibilities  of  the  parties,  ao  aa 
to  oast  the  burden  where  it  ought  to  be  borne;  and  if,  when  requested  to 
sue,  he  offers  the  bond  to  be  sued  on,  the  surety  who  refuses  such  offer 
will  not  be  discharged.    JcL 

4.  Thb  Pabtt  who  Bbcbivbs  thb  Bbnbfit  from  the  contract^  and  makes 

the  payments  and  all  arrangements  in  reference  to  it,  is  the  principaL 
8mUh  Y.  Tunno,  617. 

5.  SuBEOOATiON  OF  SuBBTT  TO  BiOHTS  OF  Obuobb.— A  Surety  has  a  right 

to  be  subrogated  to  all  the  securities  which  the  obligee  has.    Id, 

6.  RbTiKASB  of  Subbtt. — ^If  the  obligee  releases  any  of  his  securities,  or  enters 

into  a  new  contract  with  the  principal,  by  which  the  terms  of  the  original 
contract  are  varied,  without  the  knowledge  or  consent  of  the  surety,  he 
will  be  discharged  from  his  liability.    Id. 

7.  Mxbb  Fobbbabavob  to  Sub  or  to  demand  payment  will  not  diseharge 

the  surety  in  a  bond.    Id, 

8.  SuBBTDU,  on  discharging  the  obligation,  are  entitled  to  the  aeoaritMS  given 

by  their  principaL    Lmondet  v.  Chkolm,  667. 
See  BoNDS^  %  5,  6,  10;  Exbodtobs  and  ADXoanBATOBfl^  6;  Guabuan  and 

Ward,  6. 

TENANTS  IN  COMMON. 

Actual  Oubtbb  by  tenant  in  common  may  be  presumed  from  his  exolusive 
possession  of  the  premises  under  claim  of  title  for  forty  yean,  without 
any  assertion  of  right  or  claim  to  any  share  in  the  profits  on  the  part  of 
his  co-tenants,  and  an  ejectment  by  them  will  be  barred.  Jaekton  v. 
WhUbech,45^ 

TAXATION. 

1.  Statutb  Exemftino  from  taxation  lands,  tenements,  and  other  estate^ 

extends  to  money  at  interest.    Atwater  v.  WoodbridQtf  46. 

2.  ExBMPnoN,  WHBN  A  CoNTBAOT. — ^A  statute  exempting  from  taxatioa  the 

property  which  should  be  thereafter  given  for  the  support  of  the  ministiy 
of  the  gospel,  is  in  the  nature  of  a  contract,  which  the  state  can  not  re- 
scind or  impair.     Id, 

8.  To  Maintain  a  Tax  Salb  all  the  requisites  of  the  law  must  be  shown  to 
have  been  complied  with.     Terry  v.  BleigJU,  101. 

4.  AssBSSMBNT  KAT  BB  Yalid  IN  Part. — An  assessment  of  a  tax  ii  valid, 
and  is  not  vitiated  as  to  those  that  are  liable  although  certain  penom 
are  assessed  who  are  not  liable  to  be  taxed:    IngUe  v.  Botworik,  419. 
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ft.   A88I8SOB8  LlABLB  VOB  PROPEBTT  TAKEN    VOB   IlLEOAL  TaX. — AjUCBaon 

f.  ikmn,  A  mfe  liable  for  takinp;  property  to  pay  a  tax  illegally  twewod.    Id. 

TENDER. 
' o/«fiintylR  I.  j^  Creditor  can  not  be  required  to  accept  a  part  of  a  debt  whioh  hat  not 

tomwtbejB  •  become  due.     Saunders  v.  Frost,  394. 

f,   OardKen  2.  A  Tender  of  principal  and  interest,  Mrlien  only  the  latter  was  due,  is  good, 

unless  the  creditor  shows  a  willingness  to  aocept  the  amount  due.    Id. 
ivB  tkot,  m  2.  Tender  must  precede  suit  where  the  plaintiff  relies  on  an  equitable  title 

Dij  tragi  til  under  a  ooatrsct  for  conveyance.     ChtUuxm  v.  HolUnlHiek,  687. 

4.  Tender  or  Money  due  the  beneficiary  should  be  made  to  the  tnistee.  /dL 

See  MoRTOAOES,  14. 


0  more  tfao 

^wttedio  TERRE-TENANTS. 

See  JuDGiOENTs,  12,  13»  14. 


snehoSK 


SjOrotsi 


ad  makei  TORTS. 

P^^  See  Corporations,  18, 19. 

^^^  TRESPASS. 

L  Tbxspabsxr  bt  Relation. — One  who  reoeives  possession  of  property 
known  to  him  to  have  been  wrongfully  taken  from  another,  does  not 
"*  T^  thereby  become  a  party  to  the  wrongs  and  can  not  be  held  liable  as  a 

trespasser  by  relation.     Harper  ▼.  Baker,  112. 
2.  Agreeino  to  a  Trespass  committed  for  one's  use  makes  him  guilty  of 
trespass,  and  liable  as  a  trespasser.    Id. 

, .    v^  See  Corporations,  19,  20,  23;  Executions,  7»  14^  1& 

TROVER. 

^  1.  CoNYERSiON,  Evidence  of.— Where  a  vendee  takes  possession  and  lets 

the  premises,  together  with  the  use  of  chattels  thereon  belonging  to  the 
vendor,  and  receives  pay  for  such  use,  there  is  sufficient  evidence  of  a 
conversion.     Miller  v.  Plumb,  458. 
2.  Damages  in  trover  are  not  severable  where  an  entire  sum  is  recovered  for 
the  conversion  of  articles  for  some  of  whioh  trover  will  not  lie^  but  tha 


fjtbfld 


'I*^  judgment  must  be  reversed.    Id, 

^^'  See  Common  Carriers,  2,  3,  4. 

TRUSTS  AND  TRUSTBBa 

lif^  1.  A  Trustee,  Mortgagee,  Tenant  tor  Lite,  or  Purghasxb,  who  gets  an 

advantage  by  being  in  possession,  and  purchases  an  outstanding  title  or 

OS  ^  incumbrance,  can  not  use  it  for  his  own  benefit,  but  must  be  considered 

»^  as  holding  it  in  trust  for  him  under  whose  title  he  entered.     A  court  of 

i^t-  equity  will,  however,  lend  its  aid  to  secure  or  reimburse  all  advances 

properly  made  by  a  trustee  or  agent  to  fortify  the  title.     Morgan  v. 

'30  Boone,  153. 

2.  When  Legates  becomes  a  Trustee. — A  legatee  who  takes  an  estate 

^  subject  to  a  trust  takes  it  as  a  trustee.     MeCante  v.  Bee,  810. 

0$  3.  A  Trustee  can  not  purchase  for  himself,  nor  deal  with  the  cestui  guetrustf 

in  reference  to  the  trust  estate.     Id. 
Am.  Ijec.  Vol.  XVI— 63 
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4.  Purchases  bt  a  Teustss  from  his  uttui  que  trugt  will  not  be  Butained 
by  oonrts  of  equity  tmlees,  after  the  most  rigorous  scratiiiy,  it  clearly 
appears  that  there  is  no  fraud  or  concealment  in  the  transaction,  and  no 
advantage  taken  by  the  trostee  of  information  obtained  by  him  in  that 
capacity.    Id, 

6w  Thb  Ck)MFBN8ATiON  OF  A  Tbusteb  shoold  be  pat  at  the  lowest  estimate 
where  the  transactions  of  the  trost.  are  involved  in  obsearity,  which 
might  have  been  removed  by  a  proper  attention  to  duty.  Mi\DowtU  ▼• 
CaldweO,  635. 

0.  Thb  Tenant  for  Life  is  a  trustee  for  those  in  remainder.    SmUk  v. 

DwnUl,  641. 

7.  A  Purchaser  from  a  trustee,  with  knowledge  of  the  trust,  takes  sabjeot 

to  the  trust.   Jd, 

8.  The  Trust  mat  be  Enforced  against  a  purchaser  without  knowledge 

thereof,  where  he  still  retains  the  property  in  his  hands.  But  it  is 
otherwise  where  he  has  parted  with  the  property.    Id, 

9.  A  Trustee  will  be  remunerated  for  necessary  improvements  rendering 

permanent  benefit  to  the  estate  of  the  beneficiary.    Myera  v.  Mytra^  648L 

10.  A  Trustee  mat  not  Emplot  the  Trust  Fund  for  his  own  benefit 
Principle  applied  to  the  case  of  an  executor  who  had  mixed  the  assets  of 
the  estate  with  his  own  property,  and  had  invested  them.    Id, 

11.  A  Trustee's  Refusing  to  Account  furnishes  a  good  reason  for  adopt* 
ing  against  him  the  most  rigid  rule  of  calculation.    Id, 

12.  Trust  Fund— Appropriation  of. — An  executor  or  trustee  has  no  zight 
to  apply  to  his  own  use  the  trust  fund;  and  a  purchaser,  knowing  of  the 
trust,  purchases  at  his  peril  the  trust  property  so  applied.  Qrc^  t. 
Ckudman^  741. 

See  Bona  Fma  Purchasers,  6;  Konoi,  %  8. 

USAGE. 
See  Factors. 

VENDOR  AND  VENDEE. 

1.  WAsn  AFTER  Ck>NTRA0T  orSale,  where  possession  is  to  bo  deUvered  at  a 

future  day,  must  be  borne  by  the  vendor  if  committed  by  his  tenants 
In  such  a  case  he  must  tender  compensation  before  he  can  require  the 
vendee  to  perform  his  part  of  the  contract.    DurrtU  v.  SimpBtm^  115. 

2.  A  Parol  Orant  of  a  branch  line  from  a  principal  line  of  water  pipes 

from  a  fountain,  creates  a  tenancy  at  will  only.  It  does  not  disable  the 
grantor  from  executing  a  prior  contract  of  sale.     Id, 

8.  Violation  of  Contract  of  Sale. — A  contract  to  sell  the  privilege  of 
water  in  the  state  in  which  it  then  was,  is  violated  by  a  subsequent  sale 
of  a  branch  line  from  the  principal  line  of  water  pipes.    Id, 

4b  Bight  to  Enter  and  Repair  or  to  insert  new  pipes  is  not  secured.by  a 
stipulation  in  a  conveyance  to  the  effect  that  the  pipes  conveying  water 
through  the  lot  are  to  remain  undisturbed  by  the  grantee.    Id, 

$,  Purchaser  Restricted  to  his  Covenants. — One  who  accepts  a  convey- 
ance with  covenants  for  title,  upon  which  he  has  an  adequate  remedy  at 
law,  can  not  enjoin  the  assignee  of  a  note  for  part  of  the  purchase  pricey 
because  of  an  incumbrance,  without  asking  a  rescission.  The  rule  is  other- 
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vise  if  the  grantor  has  become  insolvent;  but  if  he  were  insolvent  at  the 
time  of  the  sale,  and  the  purchaser  knew  this,  and  relied  npon  covenants 
ronning  with  the  land  and  contained  in  prior  conveyances,  he  is  not  en- 
titled to  any  injunction.  Morrkon  v.  BeckwUh,  126. 
6^  Vendejs's  Bemedy  on  Breach  of  Contract  to  convey,  on  payment  of  the 
purchase-money,  where  payment  has  been  duly  made,  is  by  action  on  the 
contract,  and  he  can  not  rescind  the  contract  and  sue  for  the  purchase- 
money  and  interest.     Fuller  v.  Hubbard,  424. 

7.  Vendee  must  Demand  a  conveyance  in  such  a  case,  after  paying  or  tend- 

ering the  purchase-money,  and  must  attend  to  receive  it,  after  waiting 
a  reasonable  time  for  it  to  be  made  out.     Id. 

8.  English  Rule  is,  it  seems,  that  the  vendee  must  prepare  the  conveyance 

and  tender  it  for  execution.    Id, 

9.  Agreement  to  Convey  in  fee-simple  is  satisfied  by  a  conveyance  without 

covenants.     Hence,  the  existence  of  a  judgment  against  the  vendor  will 
not,  at  law,  authorize  the  vendee  to  rescind  the  contract.     Id. 

10.  A  Judgment  against  the  Vendor,  after  the  execution  of  articles  of 
agreement  but  before  the  execution  of  a  deed,  binds  the  legal  estate  of 
the  vendor.  And  the  purchaser  at  the  sheriff  *s  sale  would  be  entitled  to 
the  unpaid  purchase-money,  and  could  enforce  that  right  in  an  action  of 
ejectment  against  the  terre-tenant.     Mc Mullen  v.  Wenner,  543. 

11.  It  is  a  Fraud  on  the  part  of  the  vendor  to  conceal  the  fact  that  part  of 
the  land  contracted  for  belongs  to  a  third  person.    Cook  v.  Grant,  564. 

12.  A  Covenant  of  Warranty  in  a  deed  by  such  third  person  is  not  an 
execution  of  the  contract  of  the  vendor  to  convey  with  warranty.    Id. 

13.  The  Vendor  can  not  Compel  the  vendee  to  accept  a  conveyance  of  the 
land  by  such  third  person  after  considerable  delay  where  the  property 
had  greatly  depreciated.     Id. 

14.  Set-off  of  any  Incumbrances  Discharged,  may  bo  made  by  the  ven- 
dee of  a  tract  of  land  in  an  action  for  the  consideration-money;  but  he 
is  still  liable  for  the  balance.     Tod  v.  OallagJier,  571. 

See  Contracts,  1,  2,  3;  Fixtures,  3. 

VERDICT. 

A.  Altering  a  Verdict  on  a  certificate  of  a  mistake  in  rendering  it^  is  not 
permissible  after  the  verdict  has  been  received  and  recorded,  and  the 
jury  have  been  dismissed.     iVaUera  v.  Junkins,  585. 

8.  Such  Improper  Alteration  is  the  subject  of  a  writ  of  error.    Id. 

See  Pleading  and  Practice,  15. 

VOLUNTARY  CONVEYANCES. 
See  Fraudulent  Conveyances,  1. 

WAGERS. 
Money  Bet  on  an  election  which  is  paid  over  by  the  stake-holder  to  the  win- 
ner, contrary  to  the  orders  of  the  loser,  after  the  result  of  the  election  is 
known,  may  be  recovered  back.     McAlliater  v.  Hoffman^  556. 

WARRANTY. 
See  Insurance,  Fire.  1;  Insurance,  Marine,  14,  15. 


836  Index. 

WATEE-OOUESES. 

1.  Teos  Fbopbietobs  or  tbb  Baitks  of  nnnavigable  stroaixu  hAve  property  ito 
the  bed  to  the  middle.     Ingraham  v.  Wilkmwn,  342. 

SL  Islands  in  an  Unnavioable  River,  if  altogether  on  one  side  of  the  divid- 
ing line,  belong  to  him  who  owns  the  bank  on  that  side;  if  formed  in 
the  middle  of  the  river  they  are  appropriated  to  the  owners  of  the  bank 
in  severalty  according  to  their  original  dividing  line,  the  Hium  aquas,  as  it 
is  where  the  waters  begin  to  divide.    Id, 

I.  Navioablb  Bivbrs. — Rivers  are  considered  navigable  as  far  as  the  tide 

ebbs  and  flows,  and  not  navigable  above  that  point  CommonweaUh  v. 
Ohapin,  386. 

4.  RiaHT  OF  FiSHERT  in  a  navigable  river  is  common  to  all,  snbjeot  to  govem- 

mental  regalations.  Id, 
6.  Riparian  Owners. — ^The  proprietor  of  the  adjoining  soil  has  the  exclusive 
right  of  fishery  in  front  of  his  land  to  the  thread  of  the  stream,  in  a  rivei 
not  navigable,  subject  to  legislative  regulations;  but  this  right  does  not 
cany  with  it  the  right  to  prevent  the  passage  of  fish  to  the  lakes  and 
ponds,  for  increase  of  the  species.    Id, 

6.  Indictable  Offense  at  Common  Law. — Obstructing  the  passage  of  fish  by 

a  dam  built  across  a  river  not  navigable,  was  not  indictable  at  the  com- 
mon law,  but  recourse  must  be  had  to  the  statutory  remedy.     Id. 

7.  Public  EASEiacNT. — ^The  public  have  an  easement  for  passing  boats  in 

rivers  which  are,  in  fact,  navigable  above  the  ebb  and  flow  of  the  tide 
Id, 

5,  Grant  Bounded  on  Non-naviqable  Stelbam. — ^A  grant  of  land  by  the 

state  bounded,  in  terms,  on  the  margin  of  a  stream  above  tide-water, 
extends  to  the  thread  of  the  stream,  unless  there  is  an  express  reservation 
of  the  property  in  the  stream.    Ex  parte  Jennings,  447. 

9.  Grant  Bounded  on  Navioablb  River  extends  only  to  high*water  mark. 

Id, 

10.  Kavigablb  Rtver,  in  a  legal  sense,  is  one  in  which  the  tide  ebbs  and 
flows.    Id 

II.  Easement  in  Streams  above  Tide- water. — In  streams  above  the  ebb 
and  flow  of  the  tide,  which  are  in  fact  capable  of  navigation,  the  public 
has  an  easement  or  right  of  passage,  as  in  a  highway,  and  the  right  of 
the  riparian  owner  is  subject  to  this  easement.     Id, 

12.  Common  Law  Rule  as  to  Water-rights  is  that  each  owner  of  land 
\  through  which  a  stream  of  water  flows,  is  entitled  to  have  it  flow  in  its 
{        natural  course,  and  may  have  an  action  for  any  diversion  of  it  to  his  in- 

jury.     Martin  v,  Bigelow,  696. 

13.  There  must  be  a  Previous  Appropriation  of  the  water  to  some  use 
by  such  land-owner  before  he  can  be  said  to  sustain  any  damage.     Id, 

14.  Common  Law  Rule  is  modified  in  Vermont  as  being  inapplicable  to  our 
circumstances.     Id, 

15.  Prior  Oocupanot  of  water  of  a  stream  by  an  owner  of  land  through 
which  it  fiows,  as  by  erecting  a  mill  thereon,  does  not,  in  this  state,  give 
the  proprietor  a  right  to  prevent  a  land-owner  above  on  the  same  stream 
from  using  the  water  in  a  prudent  way  without  wanton  waste  as  it  flows 
down  its  natural  channel,  even  though  he  be  somewhat  damnified  thereby, 
if  such  prior  occupancy  has  not  continued  for  fifteen  years.     Id, 

See  Eminent  Domain,  3,  4.  ^ 
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WAYa 
See  KASimwra,  8. 

WILLS. 

1.  Pabol  Evidsnob  is  not  admissible  to  show  the  intentioD  of  a  testator  ia 

iw^lring  his  will,  and  thereby  to  obtain  a  constraction  of  the  will,  not 
warranted  by  its  express  terms.    Anery  v.  Chapptl,  53. 

2.  Mistakes  or  Wills. — ^Equity  can  not,  on  parol  proofs,  relieve  against 

a  mistake  in  a  will,  by  reforming  the  will  so  as  to  conform  it  to  the 
instmotiona  alleged  to  have  been  given  by  the  testator  to  the  scrivener. 
Id. 

3w  A  Will  can  vot  bb  Enlabobd  or  Vabied  by  parol  evidence,  except  to 
explain  a  latent  ambiguity  arising  dehors  the  will,  or  to  rebut  a  resulting 
trust.     Id. 

4.  Dkvises  Void  in  Law  because  made  to  a  corporation  not  capable  of  hold- 
ing lands,  or  because  of  a  fatal  misnomer,  have  been  sustained  and  aided 
in  equity.     Orterie  v.  Dennis^  68. 

6,  Devise  to  the  Yearly  Meetino  of  Quakbbs,  and  to  their  successors, 
is  void,  because  the  association  is  not  a  corporation,  and  the  members  are 
not  so  designated  aa  to  take  as  individuals.     Id, 

6.  In  Gasb  ov  a  Lapsed  Devise,  the  lands  do  not  vest  in  the  residuary 

devisee,  but  descend  to  the  heir.     Id, 

7.  PROCBEDiNas  EsTABLisHiNO  OR  ANNULLING  WiLLS  are  tfi  rem,  and  bind 

the  whole  world.    All  persons  interested  may  become  parties  and  pre* 
sent  proofs,  either  for  or  against  the  establishment  or  annulment  of  the 
wilL     WeUa  v.  WelU,  160. 
8b  Wills  mat  be  Presented  for  admission  to  probate^  by  either  an  execu- 
tor, legatee  or  devisee.    Id, 

9.  Bepubligation  of  a  Will  is  not  essential  where  the  testator  erases  the 

name  of  one  of  the  executors  and  inserts  another  in  its  place.    Id. 

10.  Revocation  of  a  Will,  bo  as  to  require  a  republication,  does  not  result 
from  the  striking  out  of  a  devise,  or  of  the  name  of  an  executor.     Id. 

11.  Will,  Publication  of. — ^If  the  due  subscribing  and  attesting  of  a  will 
be  proved,  it  need  not  be  shown  that  the  testator  made  the  usuid  declara- 
tion that  it  was  his  last  will  and  testament.    Small  v.  SmaU,  253. 

12.  Will,  Undub  Influbncb. — The  influence  which  a  wife,  by  her  virtues, 
gains  over  her  husband's  affections  and  conduct,  whereby  he  is  caused 
to  make  a  will  in  her  favor,  is  no  ground  for  refusing  to  admit  the  will 
to  probate.     Id, 

13.  Jurisdiction. — The  construction  of  a  will  is  purely  a  matter  of  common 
law  jurisdiction;  while  the  question  whether  it  ought  to  be  approved 
and  allowed  is  one  of  purely  probate  jurisdiction.     Id, 

14.  Attestation  of  Will.— It  is  not  essential  that  a  testator  should  ac- 
tually see  the  witnesses  attest  his  will;  but  it  is  necessary  that  he 
should  be  in  a  situation  to  do  so  if  he  desire  it.  EdeUn  v.  Hardey's 
Leswe,  292. 

16,  Attestation  of  a  Will  in  a  room  adjoining  that  wherein  the  testator 
lay,  and  between  which  there  was  a  plank  partition,  ia  prima  facie  evi- 
dence of  the  illegality  of  the  instrument,  although  such  attestation  was 
at  the  testator's  request,  and  was  subsequently  approved  by  him.     Id. 
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16.  Rbsiduaby  Dxvise.— a  residuary  deviae  of  "fell  his  estote^  wbetb«f 
real  or  pereonal,"  will  pass  a  mortgage  held  by  the  testator  at  the  time 
of  making  his  will;  and  a  foreclosure  of  the  mortgage  or  a  release  of  the 
equity  of  redemption  will  reToke  such  a  devise.  BcUlard  v.  Carter, 
377. 

17.  Will — What  Passes  bt. — Real  estate  aoquired  subsequent  to  the 
execution  of  the  will  is  not  affected  thereby;  so  held  where  the  testator 
at  the  time  of  the  execution  of  his  will  held  a  mortgage  and  subsequently 
acquired  the  fee  to  the  land  and  canceled  the  mortgage.     Id, 

18.  In  Gonstrxtivo  Wills,  the  intention  must  govern.  The  intention  must 
be  collected  from  all  parts  of  the  will  taken  together,  and  not  from  par- 
ticular parts  or  expressions.     Myers  v.  Myers,  648. 

19.  Pkrsons  Bobn  aftxr  thb  Death  of  Testatok  can  not  take  under  a 
lega^  to  a  dass,  unless  there  is  a  fixed  period  for  the  distribution. 
Where  the  period  is  indefinite,  only  those  in  esse  at  the  testator's  death 
can  take.     Id, 

20.  Idem. — ^Kor  will  a  future  definite  time  for  distribution  be  inferred  from 
directions  regarding  the  falling  in  of  an  inconsiderable  life-estate  of  a 
legatee;  nor  will  the  arrival  of  the  legatee  at  the  age  of  twenty-one 
years  be  considered  the  period  for  distribution  simply  from  the  provision 
in  the  will  relative  to  his  education.     Id, 

SL  A  Devisb  or  **  All  mt  Landed  Estate,*'  followed  by  a  descriptioii  of 
ssivenl  tracts  of  land,  will  not  pan  a  lot  described.    /dL 

See  PowEBSyS. 
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